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MADRAS HIGH COURT. 
Seconp Appeat No 1521 of 1911. 
November 19, 19138. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 
GNANIAR ROWTHAR AND orgers— 
DsFENDANTS— APPELLANTS 
versus 
V. KRISHNA AIYAR AND OTHERS— 


PbaintTiFFs—RBSSPONDENTS. 

Evidence Act (I of 1872), s. 44—Confirmation of 
Court sale induced by fraud — Ejectment suit by auction- 
purchaser—Right of defendant in possession to prove 
plaintif’s fraud. 

Where the plaintiff in an ejectment suit, relies on 
his title as a purchaser in a Court auction it is open 
to the defendants in possession of the property to 
show that such purchase was procured by fraud 
and; therefore, passed no title to the plaintiff. 


Second appeal against. the decree of the 
District Court of Madura, in Appeal Suit 
No. 337 of 1910, preferred againss that 
of tbe District Munsif of Periyakulam, in 
Original Suit No. 174 of 1907. 


Mr. K. Sreenivasa Atyangar, for the Appel- 
lante. ` 7 

Mr. T. R. Ramachandra Aiyar (with him 
Mr. K. Balamukund Aiyar), for the Respond- 
ents. 


JUDGMENT.—The suit in this sase was 
for ejectment and the plaintiff was bound 
to prove his title to the land in question, and 
the defendants were entitled to show that 
any link in his chain of title was bad, and 
they sought to prove that he had by fraud 
committed by him in execution proceeding 
‘ induced a Court to pass an order con- 
firming a sale held by the Coart and to grant 
a gale certificate to the plaintiff’s immodiate 
predecessor-in-title. It was.argued on behalf 
of the respondent that this plea of fraud was 








not sustainable and that the defendants, who 
were entitled to intervene in the execution 
proceedings to set aside the Court sale, should 
have adopted that procedure, and cannot in 
this suit go behind the order of the Court. 
This argument might hold god in a case 
where ‘the execution proceedings had been ° 
merely irregular, in which case various con- 
siderations would infisence the Court in 
exercising its power to set aside a sale; but a 
party is entitled to show that an order of a 
Court was obtained by fraud and isin facta 
nullity. [See Evidence Act, section 44, and 
observations of Willes, J. in Queen-Hmpress v. 
Siddlers’ Coy, (1)]. The order of the Court 
obtained by fraud is in fact in the sane 
category as a forged conveyance, it is a 
nullity which cannot confer title, and 
we are of opinion that the defendants ware 
entitled to set up this plea, and that the 
learned District Judge should have given a 
finding upon it. We, therefore, direct the 
District Judge to return findings on issues 
Nos. land 2. Findings will be submitted 
within six weeks from the date of the receipt 
of this order and seven days will be allowed 
for filing objections. 

In compliance with the above order, the 
District Judge of Madura submitted the 
following 

FINDING :—I am required to submit 
findings on the following issues: — 

(1) Whether plaint properties belong to 
plaintiff hy purchase P 

(LI) Whether Narayanan Servai was the 
owner of these properties and whether the 
Court sale to 4th defendant and the gale by 


(1) (1863) 10 H. L. C. 404; 832 L.J. Q. B. 387; 9 
Jur. (N. s.) 1081; 9 L. T. 60; 11 W. R. 1094; 11 Eng. 
Rep. 1083; 138 R. R. 217. 
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the 4th defendant to plaintiff ‘are valid and 
binding on defendants Nos. 1 to 3? 

2. It was not disputed at the trial of the 
action before the District Munsif that 
Narayana Servai was the owner of the pro- 
perties. The claims under the settlement by 
Arianachee had been compromised. No 
argument has been addressed to me on this 
point on bekalf of the respondents. I, 
therefore, accept the case pnt forward in the 
plaintiff's pleadings that Narayana Sorvai 
was the absolute owner of the property. 
This is my finding on the first portion of the 
second issue. 

8. The right, title and interest of 
Narayana Servai in these properties was 
purchased by 4th defendant in execution of 
the decree in Second Civil Appeal No. 599 of 
1903 and the plaintiff has acquired whatever 
title 4th defendant possessed. Unless then the 
execution proceedings were a mere nullity, 
the plaintiff must be considered the owner of 
the properties and the first issue must be 
answered in the affirmative. 


4, Itakeit that it isfor the defendants 
to establish the case of frand on which they 
rely and that they are limited to the specific 
averments regarding it made in their written 
statement. The written statement of Ist 


defendant contains no such particulars but - 


only a general statement that the plaintiff in 
collusion with the decree-holder in Second Civil 
Appeal No. 599 of 1903 had the properties 
fraudulently attached and brought to sale. Ia 
the written statement of defendants Nos. 2 and 
3, there is also a similar general allegation that 
the execution proceedings were “a series of 
frauda perpetrated by the plaintiff with the 
co-operation of his relatives.” The only speci- 
fic allegations are tha’ the plaintiff bought the 
properties in the name of a minor nephew 
and that although they were worth nearly 
Rs. 30,000, they were purchased for Rs. 220, 


5. The allegation that 4th defendant 
wasa minor isnot now pressed. As to the 
total value of the properties, the evidence is 
to the effect that in 1910 at least they 
would be worth approximately Rs. 30,000. 
P. W. No. 1 puts the value at Rs. 7,000 or 
8,000; bat he is not a person whose word 
is entitled to credit and heis clearly under- 
estimating. The statements of P, W. Nos, 2 
and 38 support the figure already given. 
It isa little dificult to believe that this is 


ngu 


not an exaggeration, foran average rate of 
Rs. 1,400 an aere is very high; bat, however, . 
this may be, there can be no doubt d that the 
lands were very valuable. 

6. There is no suggestion that the 
plaintiff was making the purchase on 
behalf of the deoree-holder in the Small 
Cause Suit and the fact that 4th defendant 
was -buying on behalf of the plaintiff who 
supplied the money does not in itself 
indicate fraud. It is true that the decree- 


“holder and the plaintiff are relatives and 


residents of the same village but beyond 
this there is nothing which directly brings 
home to the plaintiff any connection with 
the execation proceedings prior to.the sale, 
As has already been mentioned, the written 
statements eontain n> specific allegations 
regarding the condoct of the execution 
proceedings. An answer elicited from 
Narayana Servai that the proclamation 
was never made in the village has been 
referred to. This was not relied on before 


-the District Munsif and the plaintiff oan- 


not be expected to be prepared to meet 
allegations of which he has had no notize, 
I do not see how the plaintiff can be held 
responsible for the conduct of the execution 
proceedings. 

7. The reference to the settlement-deed 
and the hypothecation by Karappayee seem 
to be matters which might quite fairly be 
referred to with a view to leading intending 
purchasers to make inquiries. It is not 
denied that such transactions did exist. In 
fact there can be no doubt that the extent 
of the alienations and burdens alleged by 
different parties was considerably. under- 
stated. The incorrect assertion that the 
mortgage under Exhibit II covered twelve 
items instead of four only is, no doubt, a 
serious mis statement but I am by no means 
satisfied that it really affected the course 
of the sale. 

8. Asto ihe inadequacy of the price, “Gt 
has to be noted that the title of the judg- 
ment-debtor to the majority of the items 
was questioned altogether. A Will by the 
last male-holder and also a settlement by 
Arianachee were set up and have been relied 
on by the defendants Nos, 2 and 3 in their 
pleadings. A fourth of the land had been 
alienated prior to the attachment (vide 
“‘Bxhibit J) and a number of encumbrances 
had been created, e. g, Hxhibit II, and the 
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claims of lst defendant in Original Snits 
Nos. 173-0176 and 177. The total of 
these comes to about Rs. 8,000, —1 have no 
doubt dhat the price was unduly low but 
considering the cloud on the title and the 
litigation and expenditure which must 
follow before the auction-purchager could 
get possession, the absence of competition 
is not altogether to be wondered at. Inade- 
quacy of price is not. in itself sufficient to 
establish the defendant’s case and I do not 
think that they have shown that the inade- 
quacy is the outcome of acts or: omissions 
which would entitle them to have the sale 
treated as a nullity as against the auction- 


purchaser, J would, therefore, answer the 
second part of the second issue in the 
affirmative. 


This second appeal coming on this day 
for final hearing after the receipt from the 
lower Appellate Court of the findings on the 

*issues referred by this Court for trial, this 
Court delivered the following ` 

JUDGMENT.—We accept the finding and 
dismiss the second appeal with costa of the 
“Ist respondent, 

Appeal dismissed. 





LOWER BURMA OHIEF COURT. 
Suconp Civic APPEAL No. 133 or 1913. 
July 8, 1913. 

Present:—Mr. Justico Twomey. 
OHANGARAM—DerenDantT—APPELLANT 

i versus 
RAY A—Pcarntinr— RESPONDENT. 

Slander—Truth of imputation complete defence— 
Special damage—Loss of caste —Material disadvantage— 
Malice —Damages, measure of. , 

To prove the truth of a slanderous imputation is a 
complete answer to the slandered person’s claim for 
damages. - i 

Losing the general good opinion of one’s neighbours 
is not special damage. There must be loss of some 
material advantage. 

Malice in this connection signifies only the absence 
of just cause or excuse. 

/ A Hindu woman was called by defendant a “pro- 
stitute” and in consequence of this slander was out- 
casted: 

Held, (1) that the membership of caste being 
a material advantage in the eye of a Hindu, the loss 
of caste was clear proof of special damage; i 

(2) that the cost of a journey to Jagannath and 
back and of the castomary propitiatory offerings at 
that shrine may fairly and conveniently be takan as 
the measure of damages for the loss of caste, even 


- damage. 
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though, asa matter of fact, no journey to Jagannath 
was performed by the outcasted plaintiff. 

Mr. D. M. Karaka, for the Appellant. 

JUDGMENT.—The appellant admittedly 
said in the presence of several persons that 
the respondent was a prostitute. Sho pros 
secuted him for defamation under section 
500, Indian Penal Code, and he was con- 


‘victed dnd fined Rs. 100, of which sum 


Rs. 30 was awarded as compensation to the 
respondent under section 545, Code of 
Criminal Procedure. Sho then brought this 
civil suit against him for damages and was 
awarded Rs. 250 by the Sub-Divisional 
Court. This sum consists of Rs. 200 for 
loss of caste plus Rs. 80 for injury to the 
respondeat’s feelings minus Rs. 30 awarded 
by the Magistrate. 

In the criminal case the appellant attempt- 
ed to prove that the imputation made by 
him was true, but the witnesses called to 
show ‘that the respondent was really a 
prostitute were disbelieved. 

Tn the civil suit he made no attempt to 
prove, the truth of the imputation, though 
that would have been a complete auswer 
to the claim for damages. As he was 
defended by an Advocate, it can only be 
presumed that he was unable to prove the 
truth of the imputation, and that it was 
false. ? 4 

The “Slander ‘of Women Act, 1891” 
abolished the need of showing “special 
damage” in the case of words which 
impute unchastity toa woman. Until that 
Act was passed, a false accusation of im- 
morality was not actionable per se in 
England*. Tt is not necessary to con- 
sider whether such an accusation is action- 
able per se in this country, for in the present 
case there is clear proof of special damage, 
the lower Courts having found that the 
respondent, a Hindu woman, has lost her 
caste in consequence of the slander uttered 
by the appellant, Losing the general good 
opinion of one’s neighbours is not special 
There must be loss of some 
material advantage. It is beyond doubt, 1 
think that membership of this vaste is a 
material advantage in the eyes of a Hindu, 

The Divisional Court confirmed the 
Sub-Divisional Oourt’s decree, and the 
grounds of this second appeal are briefly:— 


* See Pollock on Torts p. 249. 
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(1) that there was no special damage, (2) 
that there was no malice on the part of 
the appellant, (3) that the lower Courts 
should not have awarded Rs. 150 for offerings 
and a feast at Jagganath when, as a matter 
of fact, no journey to Jagganath has been per- 
formed, and (4) that calling the respondent 
a, prostitute would not outcaste her. 

I have already dealt with (1). Ground 
(2) hardly deserved serious notice. Malice 
in this connection signifies only the absence 
of just cause or excuse. In this case, as 
the learned Divisional Jadge points out 
the imputation being false, malice must 
necessarily be inferred. (3) I agree with 
the Divisional Judge that the cost of a 
journey to Jagganath and back and of 
the customary propitiatory offerings at that 
shrine may fairly and conveniently be taken 
as the measure of damages for loss of caste. 
As regards (4) the lower Courts have found 
on the evidence that the respondent was 
outcasted and this decision appears to be 
right. 

The appeal cannot be admitted. 

Arpeal rejected. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 

First Appear, No. 149 or 1913. 
February 25, 1914, 
Present:—Sir Henry Richards, Kr., 

- Chief Justice, Mr. Justice Ryves and 

Mr. Justice Piggott. 
TIRLOKL NATH—Appeticant—APPELLANT 
versus 
BADRI DAS AND OTHERS— OPPOSITE Pariy— 
RESPONDENIS. 

Provincial Insolvency Act (III of 1907), ss. 16 (1), 
16 (1)—Debdlor’s petition—Court bound to adjudicate 
him insolvent. 

Where a debtor presents a petition to be declared 
insolvent, the Court is bound to adjudicate him 
insolvent under section 16 ‘1) of the Insolvency Act, 
unless the petition amounts to an abuse of the process 
of the Court. 

Udai Chand Matty v. Ram Kumar Khara, 7 Ind 
Cas. 394; 15 ©. W. N. 218; 12 0. L J. 400; Kali Kumar 
Das v. Gopi Krishna Roy, 12 Ind. Cas. 48; 15 C. W. N. 
990, Qirwardhari v. Jai Narain, 7 Ind. Cas. 39; 32 A. 
645; 7 A. L. J. 885; Bidhata Din v. Jagannath, 14 Ind. 
Cas. 570;9 A. L. J. 699, referred to. 

Nathu Mal v. Lhe District Judge of Benares, 6 Ind. 
Cas. 870; 82 A. 547; 7 A. LJ. 602, Ponnuswami Chetty 
v. Narayanaswani Chetty, 21 Ind. Cas. 293; 14 M. L. T. 
305; 26 M. L. J. 545, distinguished. 

Section 16 (1) deals entirely with a creditor’s peti- 
tion and does not apply in any way to a debtors 
detition. 
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First appeal from an order ofthe Addi- 
tional District Judge of Meerut, Gated 25th 
June 1913. 


Mr. Sital Proshad Ghose, for the “A ppel- 
lant. 

Dr. S. N. Sen, (with bim Mr. Girdhart 
Lal), for the Respondent. 

JUDGMENT.—This appeal arises oat of 
insolvency proceedings under Act III of 1907. 
The petitioner presented a petition asking 
that he should be adjudicated an insolvent. 
His petition complied with the provisions of 
section 11, and contained a statement that 
he was unable to pay his debt’ which exceeded. 
Rs.'500, Notice went in the ordinary course 
to the creditors some of whom were repre- 
sented, or appeared, when the debtor was 
examined, and opposed adjudication. The 
debtor was examined and stated that his 
debts exceeded Rs. 500 and that bis means 
and property were quite insufficient to pay 
these debts. Atthe instance of the oppos- 
ing creditors, his brother was examined and 
he produced certain documents connected 
with the property of the family to which 
the debtor belonged. The learned Ad- 
ditional Judge appears to have considered 
that the documents which were produced 
were devices for saving the property of the 
debtor from his creditors. One of these 
documents purported to be a Will of the 
debtor's father; the other purported to be 
a deed of relinquishment made by the debtor 
in favour of his father in the life-time of 
the latter. It seems to us that the opinion 
of the learned Additional Judge amounted 
to no more than this that he was not satisfied 
on the evidence that the debtor’s debts 
exceeded his assets. He seems to have been 
largely influenced in arriving at this opinion 
because he thought that the alleged Will 
aud deed of relinquishment would not bave 
been upheld ina Court of law. He does 
not appear to have found or intended 
to find that the documents were forgeries. 

The petition was dismissed. The peti- 
tioner debtor has appealed to this Court ` 
and it is argued on his behalf that 
under the circumstances of the case the 
Court was bound to adjudicate him an 
insolvent under section 16 (1) of the Act, 

On behalf of the respondents itis con- 
tended that under the provisions of section 
15 (1) the Court has power for auy "suf. 


) 
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cient eause ° to dismiss the petition, and 
that tlee fact that the petitioner debtor 
was unable to satisfy the Court that his 
debts exceeded his assets was quite sufficient 
cause for dismissing the petition, It was 
further contended that even if section 15 (1) 
did not apply, still the Court had power 
under its inherent jurisdiction to dismiss the 
petition in the present case as an abuse of 
the process of the Court. 


- Section 6 clause (3) provides that a 
debtor shall not be entitled to present an 
insolvency petition unless his debts amount 
to Rs. 500,or he bas been arrested, or 


imprisoned in execation of a decree of any - 


Oourt for payment of money, or an order 
of attachment in execation of such a decree 
has been made and is subsisting against 
his property. It is admitted in the 
“present case that the debts did amount to 
Rs. 500. The debtor was, therefore, clearly 
entitled to present an insolvency petition.” 
Au act of bavkcuptcy had baea committed 
under section5 by the prasentation of his 
petition. Section 16 (1) provides that where 
a potition is not dismissed under the pre- 
ceding section and thedebtor is unable to 
propose any composition of a scheme which 
shall be accepted by the creditors and 
approved by the Court in the manner there- 
after provided, 
order for adjadication. 


We have now to see whether the petition 
in the present case coald have bəsn dis- 
missed under section 15 (1). 
is taken almost verbatim fron section 7 
(3) of the English Baskeaptey Acs of 
1883. This saction deals eatiraly with a 
ersditor’s patition and dosa not apply in 
any way toa debtor's patition, [+ seams 
to us that the words “or is satisfiad by 
the debtor that hə is able tə pay his dabis 
or that for any other suffisient cause no 
order ought to ba made, the Coart shall 
dismiss the petition,” rafer to the Court 
baing satisiad by the debtor that some 
ufficient cause exists why the order should 
not be made. It seems to us that there is a 
fundamental distinction between the adju- 
dication of a person a3 an insolvent on his 
own potition, and an adjadication on the 
petition of a. creditor. All the disgrace and 
other consequences which flow frum an 
adjudication of insolvency in the case of a 


the Court shall mak» an 


Tais clause 
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petition by the debtor himself are the 
result of his own petition. Furthermore, 


the creditors would not, as a general rule, 
bə prejudiced or suffer loss by an 
adjudication of insolvency. All the assets 
of the debtor ought to be available in pay- 
ment of his debts, and if his assets exceed 
the Iat'er, so much the better for the 
creditors. We are very far from saying 
that there is no inherent power for the 
Court by ita order in insolvency matters 
to prevent abuse of the process 
of the Court; and in certain cases 
it may be qnite necessary to dismiss a 
debtor’s own petition to bə adjudicated an 
insolvent. All that ib is necessary for us 
to say in the present case is that in 
our opinion ‘the presentation by the 
debtor of his petition in this case did 
not amount to an abuse of the process of 
the Court. 

The view that we take of section 15 is sup- 
ported by the case of Udat Chand Matty v. 
Ram Kumar Khara (1) and also by the 
case of Kali Kumar Das v. Gopi Krishna 
Roy (2). A similar view was taken by this 
Court in the case of Girwardhari v. Jat 
Narain (3) and the case of Bidhata Din v. 
Jaganath (4), 

The case of Nathu Mal v. The District 
Judge of Benares (5) has bsen referred to. 
It is clear that the remarks in the judgment 
cannot be regarded as a decision on the point 
now in question. The question there related 
entirely to a criminal! trial: and the question 
which arises in the present appeal was neither 
argued nor discussed. Reliance is placed by 
the respondent upon the case of Ponnuswamz 
Ohetty v. Nurayunaswamt Ohetty (6). In that 
case the facts were not altogether unlike the 
facts in the present case. ‘he Court, how- 
ever, cama to the conclusion on the facts 
before it that the presentation of the petition 
amounted to an abise of the process of the 
Court. We have already stated that, in oar 
opinion, the facts of the present case do not 
constitute an abuse of the process of the 
Court. The question whether or not the 

(1) 7 Ind. Cas. 334 15 ©. W. N. 213; 12 G. ind. 


400. 

(2) 12 Ind. Cas. 45; 15 O. W. N. 990. 

(8) 7 Ind. Cas. 39; 82 A. 645; 7 A. L J. 835. 

(4) 14 Ind. Cas. 570, YA, L J. 633. 

-(5; 6 Ind. Cas. 879, d2 A. 47; 7 à. L. J. 092. 

(6) 21 Lad. Oas. 293; 23 M. L.J. Stj 14 a L oL 
305. 
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assets would or would not exceed the debts 


would depend upon the result of a suit at 
law. 

In our opinion the present appeal ought to 
be allowed. We accordingly allow the appeal, 
set -aside the order dismissing the petition, 
and under the provisions of sectious 16 (1) we 
adjudicate the petitioner an insolvent, and 
direct that the record be returned to the 
Court below go that the mattor may be pro- 
ceeded with according tolaw. The costs of 
the appeal will be in the disaretion of the 
Court below when making its final order. 
The costs in this Court will include fees on 
the higher scale, 


Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civin Aperas No. 765 cr 1911. 
October 16, 1913. 

Present: —Mr. Justice Miller and 
Mr, Justice Tyabji. 

SINGA IYER AND OTAERS— DEFENDANTS 
APPELLANTS 
VET SUS 


VENKATARAMANA IYER AND orgers— 


Piainrisrs— RESPONDENTS. 

Hindu Law—Partition Oonstruction of partition 
deed—Family consisting of father and three sons—Status 
after partition. 

Where a Hindu father and his minor son, by his 
second wife, effected a partition with his two major 
sons by his first wife and the partition deed recited 
that some of the immoveable properties shall be en- 
joyed by tho two sharers (father and minor son) and 
that such and such proporty shall pass toand be en- 
joyed by each of the other two sons; 

Heid, that the father and the minor son still con- 
stituted a joint family and in a sale by the father the 
interest of the minor son also would pass, 

Second appeal against the decree of the 
Court of the Subordinate Judge of Coimbatore, 
in Appeal Suit No. 169 of 1910, preferred 
against that of the District Munsif of 
Coimbatore, in Original Suit No. 77 of 1908, 

Mr. 0. V. Auanthakoishna Iyer, for the 
Appellants.. 

Mr. T. Rangachariar, for the Respondents. 


JUDGMENT. 
MILLER, J.—I have read the judgment 


which my brother will now deliver and I am 
not prepared to dissent, though I cannot say 


(1914 


e 
that it is at all clear to me that the Subor- 
dinate Judge’s constraction of the decument 
is erroneous. 


The appeal is allowed: the decree of the 
Subordinate Judge is reversed and that of 
the District Munsif dismissing the suit is 
restored with costs here and in the lower 
Appellate Court. 

Tyagi, J.—The question in this case is 
whether the sale evidenced by Exhibit I (a) 
in favour of the appellants is valid as against 
the whole of the land purported to be sold 
thereby, or only against a half of it. The 
reply to that question depends upon whether 
at the time of the sale the lst defendant was 
empowered by law to make a valid disposi- 
tion of the plaintiff’s interest therein. 


This agreement depends upon the con- 
struction of Exhibit A which is described a» 
a deed of partition effected on 14th December 
1891,. between the lst defendant and his sons, 
one of whom was the plaintiff, The plaintiff 
was at the date of the partition-deed not over 
4 years of age and was represented in the 
partition by the Ist defendant “his father 
and guardian.” After mentioning the par- 
ties, Hxbibit A enumerates the. properties 
which are to be partitioned; this includes 
5 items of immoveabla property. 
sums recoverable on leasesand a decree are 
referred to and as against this, the debts and 
other liabilities are recited; and it is pro- 
vided that sufficient assets (including two of 
the immoveable properties) shonld be made 
over to the Ist defendant for meeting 
these liabilities’ Then the document pro~ 
ceeds:— 

“Bat of the rest of the properties valued 
at Rs. 4,000, the aforesaid immoveable _ 
properties items Nos. 2 and 3 of the value of 
Rs. 2,600 shall pass to the two shares of 
Sesha Iyer and minor Venkataramana Iyer 
ete., to be enjoyed by the two sharers at the 
rate of Rs. 1,000 per share bat of the pro- 
perties comprising item No. 4 and valued at 
Rs, 2,000, a moiety thereof valued at Rs. 1,000. 
shall pass to and be enjoyed by Pichu Iyen alias 


.Chidambara Iyen and the remaining moiety 


of the value of Rs. 1,000 shall pass.to and be 
enjoyed by Ananta Venkatesalyer. Asregards 
the moveable properties, such of them as are 
in the possession of each person shall belong 
to and be enjoyed by him respectively. 
Hereafter the relationship between each 


Then the ` 
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other shall be a friendly one and none of 
commensality of property.” < 

At the time when Exhibit A was executed, 
the Ist defendant was entitled to make a 
complete partition between himself and each 
of his sons including the plaintiff then a 
minor, or he might have partitioned so as to 
separate the two grown up sons from himself 
and bis-minor’son by another wife. 


Iam of opinion on the whole that there 
was no intention at the time of the partition 
that the plaintiff and the ls defendant should 
become absolutely separated from each other. 
The trne construction to be put upon Ez- 
hibit A seems to me to be that the plaintiff 
and Ist defendant were to hold the properties 
allotted to them as joint tenants. Much 
reliance was placed on the words “the afore- 
said immoveable properties shall pass to the 
éwo shares” (of the plaintiff and thelst de- 

` fendant) to be enjoyed “by the two sharers at 
the rate of Rs. 1,000 each”. It seems to 
me, however, that the reference to.the share 
of each as Rs. 1,000 was made merely for 


- the purpose of showing on what basis the 


division of the property was to be, It is not 
otherwise stated in the deed that it was in- 
tended to divide the property on the basis 
that each of the sous was to take an equal 
share with the Ist defendant, the father. 
This reference to Rs. 1,000 as the share of 
each is the only indication of such having 
been the intention. - It is true that a parti- 
tion in unequal shares between father and his 
sons is now obsolete, but it is also true that 
the father can exercise wide powers at the 
time of partition. Compare Kandasami v. 
Dorasamit Ayyar (1); Karupanan Ohetti v. 
Bulol-am Chetti (2); and I think, on reading the 
partition-deed as a whole, that the objectof men- 
tioning the Rs. 1,000 as the share of each of 
the co-parceners was meant to indicate the 
basis of the partition and not 
sever the status of each of the co-parceners 
amongst themselves. The share was referred 
to in the terms of the sum of rupees by which 


~ ib was represented because the whole of the 


‘estate was notionally converted into rupees. 
* In particular, [ am also of opinion that there 
are indications in the deed that there was no 
intention that the plaintiff and the Ist defend. 
ant “should be separate from each other after 


(1) 2 M. 317. 
(2) 23 M. 16. 


Rs. 1,000 


. the case of the plaintif and hig 


in order to` 
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the date of the deed. For the two immove- 
able properties allotted to the plaintiff and 
the Ist defendant are given to them jointly, 
whereas the terms, by which the property 
allotted to the two other parties is made to 
vest in them, refer expressly to the fact that 
each of them is to have a moiety thereof; ‘the 
words referring to the interests taken by 
the latter are as follows; — A moiety 
thereof valued at Rs. 1,000 shall pass to 
and be enjoyed by” one of them “and 
the remaining moiety of the value of 
shall pass to be enjoyed by” 
the other. In the case of these two song 
it is, therefore, clearly stated that only a 
moiety -should pass to each of them. In 
father 
it is said, on the other hand, that the 
two properties shall pass to their two 
shares. I think the fact that in the one case 
it is stated that a moiety of each of these 
properties shall pass to them and that in 
the other case it is not so stated is 
significant. The reference to the fact 
that the shares given to the two’ adult 
sons are of the value of Rs. 1,000 each, 
indicates, in my opinior, the basis of the 
partition and fixes the quantum of their 
share and the fact that only a moiety of 
the property is to vest in each of them 
indicates that- they were to be separate 
each from the other and were not to 
hold the property jointly. The significance 
of these facts taken by themselves may not 
have been as great as it becomes when 
it ig borne in mind that one of the two 
properties allotted to the plaintiff and leb 
defendant—the property in dispute in these 
proceedings —is r less than Rs. 1,000 in value 
and it could well have been allotted to 
either the plaintiff or the Ist defendant, 
had it. been intended that they shonld 
thenceforth be separate from each other. 
The same remarks apply in considering the 
allotment of the debts jointly to the two. 
These debts are for Rs. 140, 60 and 25 
making up Rs. 225. 

It also seems to me that the provision 
about the moveable properties bears out 
this view of the proper construction of 
Exhibit A. The plaintiff was at the time a 
minor. He could not have been in posses- 
sion of any moveables, had it been intend- 
ed to allot to him specific moveables 


and to separate his property entirely from 
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thatof the lst defendant. The words: ‘As 
regards the moveable properties, such of 
them as are in the possession of each 
persons shall belong to and be enjoyed by 
him respectively’ would have had the 
effect of depriving the plaintiff of all 
share in the moveables. This was not, it 
is clear, the intention of the parties, especially 
of the Ist defendant and because (as at any 
rate it has been the case of both parties 
it could not be otherwise on the findings) 
the partition was made in perfect good 
faith and the interests of the plaintiff 
were not in any way lost sight’ of. It 
also seems to me to be material to bear in 
mind that the plaintiff was at the time 
only 4 years of age. The conduct of the 
parties after the partition bears out the 
view tha. it was intended that the plaintiff 
and his father should be joint. Exbibit 
1 (a) which was executed 4 years after the 
partition and which refers to it shows that 
though there was no intention on the part 
of the Ist cefendant to act to the detriment 
of the plaintiff, the lst defendant purported 
to complete the partition which ke had 
commenced in Exhibit A and for this pur- 
pose to allot one of the immoveable properties 
to himself and to sell it, 


Tt, therefore, seems to me that both the 
terms of the partition-deed when they 
are carefully read and their various provi- 
sions compared, and the conduct of the 
parties indicate that the partition-deed was 
not meant to sever the interests of the 
plaintiff and tbe 1st defendant, This construc- 
tion also seems to me to be mosbin con- 
sonance with what would be reasonably 
expected for. I consider, it dificult to 
believe that it could have been intended 
to change the status of the parties as 
between the plaintiff and the Ist defend- 
ant from that of a Hindu joint family, 
and yet to have them in the unsatisfactory 
position of owning two- properties jointly 
neither of which could be dealt with by 
the father except as regards a moiety. 
I can understand a complete partition 
effected by metes and bounds or something 
equivalent to it. I can also understand that 
the parties should have elected to remain in 
status quo. If, however, it is alleged that the 
status of the parties was changed so as to 
be intermediate between these two positions, 
then, I thirk, considering the relatiorship 


nb 


of the parties concerned in this @ase and all 
the other cireamstanecas, it is necessary that 
the intention to bring about so anorfalonus a 
result should be shown to have been express- 
ed in the clearest and most explicit terms. 
I think the partition-deed falls far short of 
this, : 

I would, therefore, allow this appeal with 
costs throughout, } 
: Appeal allowed. 


ALLAHABAD HIGH COURT. 
Ssconp Orvis Arrear No 1433 or 1913. 
January 12, 1914. 
Present: —Mr. Justice Ryves and 
Mr. Justice Piggott. 
RAMJIT AND ANOTRER— DEFENDANTS — 
APPELLANTS | 
versus 
KHEMCHAND AND-CTHERS—PLAINTIFES — 
RESPONDENTS. 


Contract Act (1X. of 1872), ss. 38, 45—Mortgage— - 


Payment of debt by mortgagor to one of several co-mort- 
gagees, whether valid discharge of debt. 

The payment of the mortgage-debt to one of several 
co-mortgagees, without the concurrence of the others, 
is not a valid discharge thereof. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated 13th June 
1913, 

FACTS.—This was a suit for the recovery 
of Rs. 5,000 on the foot of a mortgage-deed 
dated 24th March 1582, executed by Ramjit 
and Kallu in favour of Narain Das and Brij 
Lal, and in case of default in payment, 
for foreclosure. The defence, inter alia, was 
that the money had been advanced by Narain 
Das alone and the name of Brij Lal had been 
entered fictitiously and the debt was eatis- 
fied by payment to Narain Das alone. The 
first Court decreed the suit. The lower Ap- 
pellate Court confirmed the decision of the 
first Court and delivered the following 

JUDGMENT.—This was a suit for recovery 


by Brij Lal plaintiff-respondent No. 2 and his ~ 


family of the half share of the mortgage 
money due on a mortgage-deed executed in 
182 io favour of Brij Lal and Narayan Das 
jointly; the mortgagor resists the claim on 
the grounds: 

That Brij Lal was a minor in 1882, that he 
was in reality no party to the mortgage con- 


` 


) 
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tract at all, Wis name being merely entered 
fictitiously, and that the mortgage-deed has been 
discharg8d in fall by the execution in 1885 of 
another mortgage-deed in favour of Narayan 
Das only, also that as Narayan Das was the 
guardian of Brij Lal, the payment to Narayan 
Das was in any case binding on Brij Lal, and 
that in any Court Brij Lal’s share of the 
mortgage money could not be as much as half, 

The lower Court, however, decreed the claim 
in full. 

In my opinion this decision was a correct 
one. As regards Brij Lal’s alleged minority 
etc. In 1882 the only evidence adduced by 
appellants to prove their assertions is the 


verbal statement of one Karan Singh, a mar- , 


ginal witness to the deed in suit, and a oaste- 
fellow of appellants, His bare statement by 
itself however, is quiteinsufficient. Admittedly 
the bond of 1882 was exeauted insapersession 
ofa mortgage-deed of 1887 to which Ude Ram, 
uncle of Brij Lal was a party as co-mortgagee 
with Narayan Das. It is not suggested that 
Udai Ram’s claims under that deed had been 
separately satisfied in full before 1882 and, 
therefore, Karan Singh’s assertion that Brij 
Jia), Udai Ram's successor-in-interest, was 
no party to the bond of 1882 ison the face 
of it incredible and untrue and proves the 
witness to bs a totally unreliable person. 

_Apart from his statements, there is abso- 
lutely no proof that Brij Lal was a minor in 
1882 and there is a general presumption that 
the contract of 1882 was entered into in the 
‘ordinary course of business by persons com- 
petent to contract. 

Farther, in the absence of evidence to 
the contrary, there is as noted by the lower 
Court a presumption that each of the mort- 
gagees paid half share of the mortgaged loan. 
Karan Singh says that Narayan Das prid it 
all. As before his bare statement by itself is 
quite unconvincing, and there is nothing 

tangible to support it. Itis true that ac- 
cording to the endorsement on the back of the 
bond, part of the consideration money which 
was or purported to be paid before the Sab- Re- 
istrar was actually handed over by Narayan 
oly. Bat no inference of any sort can 
n from this fact as it is quite unneces- 













Bub-Registrar. In facb in many 
andhung over of actual cash 
-Registrar is mere mako-belief, 


both co-mortgagor ‘should join in - 
handling over the actual cash, 
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the money being returned to the tenderer, the 
moment the parties are ontside the office, 
because the real consideration is already 
paid before the parties come to the office at 
all. No good reason there has been shown 
for rejecting Brij Lal’s claim that he paid 
half the mortgage loan. Obviously no re-pay- 
ment made to Narayan Das alone could bind 
Brij Lal as Narayan Das was not entitled to 
give a valid discharge without Brij Jal’s 
consent, and the suggestion that Narayan 
Das was acting as Brij Lal’s guardian is 
utterly unproved. The only point now raised 
by appellants that appeara to require con- 
sideration is that as Brij Lal admits that he 
is in possession of old account books of his 
firm and family and has not produced them 
because they would show either that he did 
not find any portion of the mortgage loan of 
1882 or that if he did he received back his 
proportionate share from Narayan Das after 
1885. Brij Lal’sreply to this point is, however, 
that the mortlgage-deed of 1832 is by itself 
good enough for him in order to prove that 
he provided half the mortgage money, that 
Narayan Das has never re-paid him a penuy 
of his share, that he was never called upon 
to produce his books, Under the ciroumstances 
it seems to me that no presumption unfavour- 
able to Brij Lal can properly be drawn in 
this connection. The appeal, therefore, fails 
and is dismissed with costs. 

The defendant appealed to the 
Court. 

Mr. Mohan Lal Sandal, for the Appellant, 
submitted that a payment to one of the c9- 
mortgagees wasa valid paymentand discharged 
the entire debt. He relied on Barber Maran 
v. Ramana Goundan (1), section 38 of the 
Indian Contrast Act, Shephard’s Transfer 
of Property Act, section 84, Mannava 
Annapurnimmi v Uppala Akkayya (2). Lord 
Halsbury's Laws of England, Volume 7, page 
456, section 930, page 445, section 911, page 
421, section 863. Wallace v. Kelsall (3). 

He farther sabmitted that the view of the 
Allahabad High Court. as expressed in Ram- 
chandrı v. Goswimd Rajan Lal (4), was 
agaiast his coatention but the raling was opea 


High 


(1) 20 M. 461. 

(2) 19 Ind. Cas. 12; 24 M. L. J. 333; 36 M. 544, 13 
M. L, T. 268; (1913) M. W. N. 328. 

(3) 7 M. & W. 264, 8 D. P. C. 841; 10 L. J. Hx. 12; 
4 Jur. 106% 56 R. R. 707. 

(4) 5 Ind. Cas. 129; 32 A. 164; 7 A. L. J. 99, 
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to further discussion in view of the recent 
Full Bench ruling of the Madras High 
Court. 

JUDGMENT.—The only point pressed in 
this appeal is the first ground in the memo- 
randum of appeal. Ibis admitted that the 
decision of this Court reported as Ram- 
chandra v. Goswami Rajjan Lal. (4), fol- 
lowing an earlier decision, is against the con-. 
tention of the appellant. Bat it is urged that 
inasmuch as an old decision of the Madras 
High Court [Barber v. Ramana (1)} has been 
affirmed by a majority of a Full Bench of that 
Court in a case reported as Mannava Annapur- 
namma v. Uppal Akkayya (2) an opportunity 
might be given to the appellant to have the 
question re-considered. We find that Barber 
v. Ramana (1) has not been followed in 
Husainara Begum v. Rahmannessa Begam (5), 
nor in SitaRam Apaji Kode v. Shridhar Anant 
Probhu (6). The case has been doubted 
in the Madras High Court itself and has not 
been followed in the three other High Courts. 
Under these circumstances we think it is un- 
necessary to re-consider the question. ‘We 
dismiss the appeal. 
` Appeal dismissed, 
(5) 8 Ind. Cas. 887; 38 O. 342; 13 0. L, J. 3. 

(6) 27 B. 292; 5 Bom, L, R. 91, 
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CALCUTTA HIGH COURT. 
goonp Civit Aprean No. 248 or 1911. 
February 27, 1914. 
Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
DUL HAKLM—PLAINTIFF—— APPELLANT 
VETSUS . . 
== / JAMILA KHATUN AND ANOTHER— 
& DEFENDANTS— RESPONDENTS, 
. Registration Act (XVI of 1908), s. 77—Document— 
“Bwecution of document—Parda nashin lady, conveyance 
by—Document read over after execution and receipt of 
- gonsideration—Inclusion of property not agrecd to be 


sold objected to. 

Niwo parda nashin illiterate women agreed to sell 
certain property to the plaintiff, who thereupon 
wrote outa kobala purporting to convey not only 
the property which the women had agreed to sell 
but also certain other properties. The brother of 
one of the women signed the kobala on their behalf 
without reading it himself or reading it over to the 
women. The consideration money was handed over 
by the plaintiff to the brother. The kobala was 
then read out. The women, who were behind 


be 


d xX ‘NOT TO GE REMOVED 
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_ that thera was no execution of the document. 


ths 


the parda, at once protested saying*that the kobala 
contained properties whioh they did notintend to ` 
sell. The document not having been gegistered, — 
the plaintiff brought this suit under section 77 of 
the Registration Act for the registration of the 
document: 

Held, that there was no execution of the document 
and the suit was rightly dismissed. 

Dagdu v. Bhana, 28 B, 420; 6 Bom, L. R. 126, 


referred to, . 


Appeal from the decree of the Sab-Judge 
of Chittagong, dated November 28th, 1910, 
reversing thatof the Munsif of Chittagong, 
dated January 27th, 1910. 

Baba Probodt Kumar 
Appellant, 

Babu Jyrtish Chandra Sarkar, 
Respondents, 


JUDGMENT.—This was a sait under 
section 77 ofthe Registration, Act for a 
decree directing thata document should be 
registered, The defendants in thesuit by 
whom the document was alleged to have. 
baen executed were two illiterate pardunashin 
women. The finding of the learned Sab- 
ordinate Judge in appeal is to the following 
effect: The women agreed to sell a certain 
property to the plaintiff. The plaintiff 
thereupon wrote out a kobala purporting to 
convey not only the property which the two 
women had agreed to sell but also certain’ - 
other properties and came to the house 
with the kobalt, There the brother of one of 
the women signed the kobala on their behalf 
without reading it himself or reading it over 
to the women. The consideration money 
which the women had agreed to recsive for 
the property which they intended to sell was 
handed over by the plaintiff to the brother. 
The kobala was then read out. The ladies 
who were behind the parda at the time | 
immediately protested and said that the 
kobala contained certain properties which 
they did not intend to sell. The judgment 
of the learned Sabordinate Judga might 
have been more specificon certain points, 
But we are satisfied upon these findings 


Das, for the. 


for the 













It is not a case of a person executing 
document under a misapprehension of 
legal effect. Assuming even th 

brother did sign under some 
authority given by the women, 4 
clearly gave that authority in 
createl by the condact of the 
they were authorising a si 
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which roe had agreed to sell and to ro kaa i 


property. There was ‘an implied declaration 
that the document was a conveyance only of 
the property the ladies had agreed to sell. 
Moreover, the circumstances of the case and 
the conduct of the ladies themselves make it 
“quite clear that they did not intend the 
- execution of.the document to be complete 
until it had been read over and understood 
by them. For the principle applicable 
we need only refer to the case of Dagdu 
v. - Bhana (1). where it-is said: “It 
is established that if a man who cannot 
read has a written contract falsely read 
over to him and the contract written differs 
from that pretended to be read, the 
‘signature of ‘the document is of no force, 
-because -he never intended to sign and, 
t&erefore, in contemplation -of law, did not 
sign the document on which the signature 
. is, And it is allonein law to read it in 
other words and to declare the effect thereof 
“in other manner than is contained in the 
writing.” No doubt, this principle is not 
applied for the protection of carelessness: 
butin the present case the ladies were 
behind the parda. They were not negligent. 
We are satisfied upon the findings of the 
learned Subordinate Judge in this case that 
there was no execution of the kobala and that 
hia decision was correct. 
The appeal is dismissed with costs. 


Appeal dismissed. 
Me 28 B. 420; 6 Bom. L., R. 126. 


: ALLAHABAD HIGH COURT, 
SEGOND Civit Appeat NO, 436 or 1913. 
January 27, 1914. 
Present:— Mr, Justice Tudball. 
GHUREH AND orasrs—Darenpanis— 

i ` APPELLANTS 
: versus 
CHATRAPAL SINGH AND ANOTHER— 


PLatntigys— RESPONDENTS, 

idence Act (I of 1872), s. 63 (5)—‘‘Seen,” 
of-—Oral evidence of contents of docwment— 
of illiterate witness as to contents, whether 











account of the contents of a document 
e person who merely saw it with his 
unable to read it is merely the repeti- 
as told or read out tobim by some 
word ‘seen’ in clause 5 of section 





“neither party to account. 


` gagors. 
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j 
he Evidence Act means something more than 


the mere sight of the document. The clause con- 


templates the évidence of a person who having seer , 
and. examined the document isin a position to give 
direct evidence of the contents thereof. Hence the 
evidence of an illiterate person as to the contents of 
a document is not sufficient within the meaning of 


‘the clause. 


Second appeal from the decision of the 
Subordinate Judge of Agra, dated Ist March 
1913. 

Mr. Œ. L. Agarwala, for the Appellant. 

Dr. S. 0. Banerjee, for the Respondent. 


JUDGMENT.—This second appeal arises 
out of a suit brought to redesm an old 
mortgage. The plaintiffs’ case was that 
the property in snit was mortgaged by two 
persons Kiddu and Sahi Ram to one Mewa 
Lal, the predecessor-in-title of the defendant, 
for a sum of Rs, 99, somewhere about the 
year 1831. The mortgage was alleged 
to be usufructuary, the terms being that the 
income of the property was to be deemed 
equal to the interest on the money advanced, 
The plaintiffs are 
tbe purchasers of the equity of redemption 
from one Musammat Punia, the representative- 
in-title of the original mortgagors. The 
mortgage being for a sum of less than Rs. 100 
is said to be unregistered. Neither the 
original deed nor a copy was produced. The 
defence was a total denial of the mortgage 
and the allegation of the defendants was that 
they were the owners of the property and not 
the mortgagees. The plaintiffs produced 
one witness .Neka who testified that he 
was & marginal witness to the document 
aud that the document was executed in his 
presence and he gave the terms of the 
mortgage. To support his evidence the 
plaintiffs produced copy of the Khewats of 
1283 and 1256 faslis. The copy of 1256 
fasli shows that the property was then 
unmortgaged.” The copy of 1283 fasli which 
bears on it the signature of Mewa, the 
original mortgagee, shows that the property 
was then recorded at the Settlement time as 
in the hands of Mewa Lal the mortgagee, 
Kiddu and Sahi Ram being the mort- 
The Court of first instance came 
to the conclusion that there had been 
a mortgage, but in regard to the terms of 
the mortgage, it disbelieved the evidence of 
the witness Neka, and holding that the terms 
of the mortgage not havicg been satisfactorily 


proved, the plaintiffs were nots Cet tem 
r of Lawes 


g 
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a decree. The lower Appellate Court held 
that the evidence of Neka was worthy of 
-eredit and strongly corroborated by the 
documentary evidence, namely, the Khewais 
of 1256 and 1283 faslzs and granted a decree 
for possession of the property, the sum of 
Rs. 99 having been paid into Court, The 
defendants come here on aecond appeal. 
Though there ars several grounds entered in 
the memorandum of appeal, only one ground 
has been pressed. The point taken is that 
the witness Neka, as his evidence shows, is 
an illiterate person who is unable to read 
and write, that’ his evidence if anything 
falls within clause (5) of section 63 of the 
Evidence Act which lays down that secondary 
evidénce means and includes an oral acsount 
of the contents of a document given 
by “some person who has himself seen ic”, 
and that ar he, Neka, was illiterate and coula 
| not read, he is not one of that class of 
witnesses which is contemplated by clause 5 
of section 63. There is considerable force 
in this argument. An oral account of the 
contents of a document given by some person 
who has merely seen it with his eyes but is 
unable to read it is merely the repetition of 
what was told or read out to him as to the 
terms of the document by some body else. I 
am clearly of opinion that the word “seen” 
ia this clause of section 63 means something 
more than the mere sight of the decament, 
The clause clearly contemplates the evidences 
ofa person who, having seen and examined 
the document, is in a position to give direct 
‘evidence of the contents thereof. In this 
view the evidence of the witness Neka does 
not fali within this clause, he having 
admitted himself to bə unable to read and 
write. He even admits that he did not sign 
his name on the docament bat merely touched 
the pen with which his name was written 
by another parson. Bat from an examination 
of the record it will be seen that the 
plaintiffs had other evidence to produca 
of the contents of the document, e. g., that 
of the scribe who actually wrote it. The 
objection now taken for the first time in 
second appeal was not raised in the Courts 
bslow. If it had been taken there, it might 
possibly have been met by production of 
the scriba whs was sammoned as a witness 
bat waa nos eximined. The Khewat of 1283 
fasli laaves it bayond doubt that there 
was a mortgage and also beyond doubt 
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that tbere is considerable jasticeia the 
plaintiffs’ claim. The case is onegin which, 
in my opinion, justice demands that all 
the evidence available should bé brought 
on the record and the plaintiffs be allowed an 
opportunity of meeting an objection which 
has been raised for the firat timeon second 
appeal. I, therefore, remand the case to 
the Court below with directions to take any 
further evidence which either side may 
offer ag to the contents of the document, 
and after considering that evidence together 
with the evidence which is already on the 
record, to come to a fresh finding on the 
point of fact, namely, as to the terms of 
the contract between the parties as embodied 
in the document. Oa recaipt of the finding, 
ten days will be allowed for objections. 
Oase remanded, 
LI 





OALCUTTA HIGH COURT. 

Misceéutaneous Civin Arrea No, 196 or 

1912, : 
i January 27, 1914. 

Present:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
SAMED SHEIK H—Paririoner— : 

` APPELLANT 
versus 

NABA NEPAL GHOSE AND OTHERS— 
OPPOSITE PARIY— DEFENDANTS — ` 

ResPONDENTS. 

Bengal Tenancy Act (VIIL of 1883), ss. 143, sub-s. 
(25, 158-—-Civil Procedure Code (Act V of 1908), 0. 
XLIII, r. 1 cl. (6) —“Juitt,” whether includes appeal — 
Appeal—Order of lower Appellate Court refusing to 
ve-hear appeal heard ex parte in rent suit valued less 
than Rs. 100 if appealable. 

An appeal against an order of the lower Appellate 
Court refusing to re-hear an appeal heard ex parte 
from a desree in a rent suit valued at less than 
Rs. 100, is not competent being barred by section 153 
of the Bengal Tenancy Act. 

The term “suit” includes the appellate stage. 

Gagan Chand Sardar v. Caspersz, 4 O. W. N. 44, 


followed. 
An application to re-hearan appeal is an applic? 


tion in the suit. 
Achha Miun v. Durga Charan Law, 25 O. 145 


W. N. 137, relie upon. 

Appeal fron the order of the 4 
Sab Judge of Khulna, dated Jano 
1912. ` 

Babu Bimal Ohan lra Dis. Gur’ 
Jadu Nuth Kanjilal, for the Apr 
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Babns Narendra Uhandra Bose, Charu the case of Gagan Ohand Sardar v. A. Caspers” 


Ohandra Biswas, and Sarat Ohandra Muteriee, 
for the Respondents. 

JUDGM@NT.—This is an appeal by the 
defendant against an order by which the 
Court of Appeal below has refused to re-hear 
the appeal heard ex parte in his absence. 
The suit was for recovery of arrears of rent; the 
claim was valued at less than Rs. 100 inthe 
Court of first instance and was dismissed 
on the merits. The plaintiffs appealed against 
this decree of dismissal. At the hearing 
of the appeal, the respondent was not 

_ represented and the appeal was decreed 
ex parte. He then made an application 
under Order XLI, rale 21 of the Code 
of Civil Procedure, to have the appeal re-heard 
in his presence. The Court refused the 
application. The present appeal is directed 

| against that order. 

The first question for consideration is, 
whether the appeal is competent. Under 
sub-section 2, section 143 of the Bangal 
Tenancy Act, the Code of Civil Procedure 
“applies to all suits: between landlord and 
tenant, subject to any rules made by thu 
High Court under sub-section (1) and subject 
also to the other provisions of the Bengal 
Tenancy Act. On behalf of the appellant 
it has been argued that the order in question 
is open to appeal under Order XLII, rule 
1 clause (¢} of the Code of Civil Procedure. 
- Bat before, this contention can be accepted, 
we must, examine, whether there is any 


provision of the Bengal Tenancy Act which ' 


_ bars the rightof appeal. In our opinion; 
section 153 is clearly a bar. That section 
provides that an appeal shall not lie from any 
order passed, whether in the first instance or 
on appeal, in any suit instituted by a 
landlord for the -recovery of rent, where 
the order is passed by a Subordinate Judge 
and theamonnt claimed in the suit does. not 
exceed Rs, 100, unless the order has 
decided one or more of certain specified 
points. It is not suggested, that the order 
against which the present, appeal bas been 
preferred, decides any question of this 

racter. The point for consideration, 
‘ore, reduces itself to this: is this an 
sssed in a suit instituted by a 
for recovery of rent. The learned 
e appellant has not disputed that 
it’ includes the appellate stago. 
is clear from the decision in 













(1) and Batasu v. Jaiti (2). In fact, ib has been , 


held in the case of Shyama Uharan Mitter v, 
Debendra Nath Muterjee (3) tbat the term 
suit’ includes even the execution proceedings 
based on the final decree made in the 
suit, It has been argued, however, that an 
application to re-hear an appeal is not an 
application in the snit, but is an extraneous 
proceeding which, if granted, in effeot 
revives thaappeal. In our opinion there is 


no force in this contention, and the applica- 


tion to re-hear the appeal is clearly an 
application in the suit. This view is 
supported by the decision in the case of 
Achha Mian Ohowdhry v. Maharaja Durga 
Charan Law (4) where it was held that an 
application to review an order made in 8 
suit is a proceeding in the suit itself. The 
case before us is obviously very much 
stronger. Finally, we have been invited to 
contrast the language of clause (é) of rule 1 
of Order XLIII with that of clauses (c), (d) 
and (=) and to hold that the absence of the 
restrictive words “in a case open to appeal” 
from clause (t) supports the right of appeal 
claimed by theappellaut. But this conten- 
tion is obviously fallacious; the crucial point 
of the matter is that sub-section (2) of section 
143 of-the Bengal Tenancy Act which makes 
Order XLIII, rule 1 clause (4) of the Civil 
Procedure Code applicable, makes it appli- 


t 


cable subject to the operation of the restrictive . 


provision of section 153 of the 
Tenancy Act. 

It follows that this appeal must be demei 
barred under section 153 of the Bengal 
Tenancy Act and consequently dismissed 
with costs. We assess the hearing fee at one 
gold mohur. 


Bengal 


Appeal dismissed. 


pa 


INDIAN OASES. 


` (ors 


GONTLA VENKATA PITOHAYYA V. MAHOMMAD ABDUL KARHEM BEG. 


MADRAS HIGH COURT. 
Civiu Revision Perion No. 558 or 1911. 
x Febraary 11, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 
GONTLA VENKATA PITCHAYYA— 
PETITIONER 
versus 
SOWDAGAR MAHOMMAD ABDUL 
KAREEM BEG SAHEB AND orgexs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1903),0. IX, r. 
18~—Hx parte decree—Declaration of service good under 
what circumstances—Indefinite absence of the dejend- 
ant—Hvidence apart from the return can be received 
by the Judge. 

In order that substituted service of a sammous by 
affixing ib to the door of the defendant’s houso in 
his absence may be effectual it is not necessary that 


the return of the process-server should show that 


there is a likelihood of defendant being absent for 
a long period, so as to entitle the process-server to 
affix ittothe door of the house. The Court may 
from other circumstances of the case and upon other 
evidence taken by it come to a conclusion upon 


that question. | 
Sankaralingam Mudali v. Ratnasabapathy Mudali, 


21 M..824, followed. 

Sitaram Swami v. Kalandi Patra, 13 Ind. Cas. 127; 17 
C. W. N. 999, Sakina v, Gauri Sahai, A W.N. (1902) 68; 
24 A. 302, Sakharam v, Padmakar, 30 B, 623; 8 Bom. L. 
R. 757, Abraham Pillai v, Donald Smith, 29- M. 324, 
distinguished. A ; 

A High Court will not interfere in a case of this 
kind ander section 115 of the Code of Civil Pro- 


cedure. 4 
Wazir Khan v. Naquit Yawar, 6 A. L. J. 49; 1 Ind 


Oas. 127, dissented from. 
Petition, under section 115 of Act V of 
“1908, praying the High Court to revise the 
order of the District Court of Kistna, in 
: Miscellaneous Appeal No. 5 of 1911, preferred 
against that of the Principal District 
Munsif of Bezwada, in Miscellaneous Peti- 
tion No. 1921 of 1910, in Original Suit No. 
360 of 1910. 


Mr. P. Narayanamurthi, (with him Mr, F. 
Ramadoss), for the Petitioner. 


The Advocate General (with him Mr, P. 
Nagabushanam), for the Respondents. 


JUDGMENT.-—The first defendant is the 
petitioner in revision. An es parte decree 
was obtained by the plaintiff against the 
petitioner for specific performance of an uu- 
registered written agreement by which the 
defendants agreed to execute a registered 
` rent deed in favour of the plaintiff. This 
ew parte decree was passed on the 16th 
August 1910. The first defendant was not 

personally served, with the defendant’s sum- 


mons in the suit. His permanent residence 


“ was Bezwada and the anit wes brought in 


the Bezwada District Munsif’s Couri: When 
the process-server went to serves him with 
the summons on 2ad July 1910, lst defend- 
ants’s gumustah said that the Ist defendant 
had gone to Tirupati and so the duplicate 
summons was affixed to the outer door of 
his house. The process-server was solemnly 
affirmed. on the 5th July 1910 and deposed 
to the truth of his return to the above 
effect. The District Munsif treated the 
service by affixture as service duly made, 
and ‘after examining one witness for 
the plaintiffs who proved that the un-. 
registered agreement was executed by the 
Ist defendant, gave a decree against the lat 
defendant (deorea was also passed against — 
the other executant, of the agreemant, the 
2ad defendant, but we are not concerned now - 
with that matter). | 
When the suit for the spocific performance 


| (Original Suit No. 360 of 1910) was brought, 


the law in Madras seems to have been that 
an unregistered agreement to execate a 
rent dead could be used and was admissible 
as evidence in a suit for specific performance of 
thatagreement. [Sse Konduri Srinivasa Oharlu 
v. Gottumukkla Venkataraya(l)]. The fact that 
in February 1910, Benson and ‘Krishnaswamy 
Aiyar, JJ., had doubted the correctness of that 
decision and had referred the matter to 
the Full Bench [see Narayanan Ohetty v. 
Muthia Servat | (2)} was probably not 
“known in the mofussil then, The District 
Maunsif, therefore, on 16th August 1910, 
treated the unregistered agreement on 
which the Suit No. 360 ‘of 1910 was 
brought in his Court for specific performance 
as admissible in evidence and passed his ea 
parte decree on that date. On the 28rd 
August 1910, the Ist defendant put in a 
petition to the District Munsif to set aside 
the ex parte decree on the ground that he 
had gone on a pilgrimaze to Benares in May 
1910, that he returned to Bezwada only about 
the [3th August 1910, that he did not then 
know of the sait having been brought againg 
him, that the eg parte decree of 16th Au 
1910 which was passed about three 
atter he returned to Bezwada, cam 
knowledge only on the 22nd Au 

(1) 17 M, L. J. 218. 


. (2) 8 Ind, Cas, 520; 21 M. L. J. 44; 
L, T, 142. 
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and on these grounds he applied to set 
aside the ex parte decres. This petition was 
dismissed by the learned District Munsif 
on the ground that the lst defendant must 
havé been informed by his clerk of the 
affixing of the summons .in July to the 
outer door of the lst defendant’s house, that 
the District Munsif did not: believe the 
allegation in the first defendant’s affidavit, 
(that the lst defendant had gone to. Benares) 
because the endorsement on the summons 
showed that he had gone only to Tirupati 


and that the Ist defendant had signed “the” 


suit agreement.” On appeal, the learned 
District Judge confirmed the order of the 
District Munsif refusing to set aside the eg 
parte decree. The learned District Judge’s 
reasons are that the lst defendant who was 
absent when the process-server took the 
summons for service to his house was not 
temporarily absent, but was absent for an in- 
G@efinite period and that the service by affixture 
was correctly effected in such a case and could 
be treated as “due service.” . It was argued in 
this Civil Revision Petition No. 558 before 
me that the eudorsement of the process- 
server itself shows that the lst defendant 


was not only served, (see | the 2nd ground of. 


. the petition), and that “the Court below 
failed. to see that the plaintiff’s suit was 


not maintainable on the face of it, as no. 


suit could be brought on the basis of an 
unregistered agreement to lease. Vide Full 
Bench decision of Narayana Oheity v. Muthia 
Servat (2), (See the 5th ground of the 
' revision petition). This case Narayana Ohetty 


. Muthia 8 s (2 decided . : 
x uthia Servai (2) was decided on 8rd ~ the return itself to have added that the date 


November 1910, the reference to the Fall 
Bench having been made by Benson and 
Krishnaswamy Aiyar, JJ., as I said before, 
on the 8th February 1910. This ground of 
the revision petition lends some support to 
the argument of the learned Advocate- 
General (who appeared for the respondent 
in this case) that the Ist defendant know- 
ing of the suit, allowed it to be decreed 
ew parte on the 16th August 1910, as he 
was ignorant of the fact that the decision of 
Kondart Srintvasa Oharlu v. Gottumukkle 
nkataraya (1) had“been doubted by a Bench 
is Court in February 1910 and that the 
had been referred toa Fall Bench, that 
efendant) after 16th August 1910 
ow of the fact and that, thereupot, 









to set aside the ex parte decree. 


too far and has 


petition on the 23rd August 1910, 


[The de. 
cision of Narayanan Ohetiy v, Muthia Nervai 
(2) has also been reported in the anthorized 


, Feports as I. L, R.3835 M. 63. 


The argament of the learned Vakil for the 
petitioner before me was that as the process- 
server-has merely stated in his return that 
the Ist defendant (petitioner) was alleged to 


‘have gone to Tirnpati and as the process- 


server did not add that the date of the lst 
defendant’s return to Bezwada was not 
known or was indefinite, the service was not 
duly made and that under Order 1X, rule 


- 18, he (lst defendant) was entitled to have 


the ex parte decree set aside when the suam- 
mons was notduly served. He relies upon 
several cases one of which is Abraham Pillai 
v. Donald Smith (3). That case of Abraham 
Pillai v. Donald Smith (3) goes, however, 
been doubted in Kosivis 
Anathan Chetty v. Arunachelam Ohetty (4) and 
it is also the decision of a single learned Judge. 
Kastvis Anathan Ohetty v. Arunachelam Chetty 


` (4) follows Sankaralingam Mudali v, Ratna- 


sabapathy Mudali (5) in which it was held 
that if the absence of the defendant is for an 
indefinite period, service by affixture was 
sufficient. Whether the absence is for an 
indefinite period or not, has tobe ascertained 
from the circumstances of the particular case. 
The learned Vakil (Mr. P. Narayanamurthi) 
for the petitioner contends that unless the 
process-server’s return expressly, shows that 
the person who gave the information to the 
process server of the absence of the defendant 
from his usual place of residence is stated in 


of the return of the defendant to his usual 
place of residence is not known, the Court 
could not legally accept the service as due 
service. I am unable to accept this conten- 
tion. The Court might find the indefinte- 
ness of the period of absence not only 
from the express words in the return Gf 
there are such express words) but also from 
the other circumstances as appearing from 
the return. In the case. of Sankaralinga 
Mudah v. Ratnasabapath? Mudali (5) in 
which it was held that the Subordinate 


(8) 29 M. 324, 
(4) 12 Ind. Cas, 420; 21 M, L. J.978; 10 M. L.T, 


566. 
(5) 24 M, 324, 
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Judge was justified in declaring the defendant 
as duly served with summons on the basis of 
the process-server’s return, I find on looking 
into the printed records that the process- 
server merely said in his return that “the 
families of the said person’s house and the 
owner of the neighbouring houses say that it 
was two days since the defendant went to 
. Tinnevelly” and that he, (the process server), 
therefore, affixed it to the street-door. In 
the present case the information that the Ist 
“defendant, a resident of Bezwada, had gone 
ona pilgrimage to Tirupati and not to a 
neighbouring village reasonably led to the 
presumption that his absence was indefinite 
as the District Judge points out. [f the lst 
defendant’s case is true that he had left 
Bezwada on a pilgrimage to Benares a month 
before the summons was affixed to the outer 
door, the presumption is still stronger that 
his absence was for an indefinite period. 
Following Sankaralinga Mudili v. Ratna- 
sabapathy Mudali (5) I hold that the 
Munsif was justified in declaring that 1st 
defendant was duly served and in passing 
an ex parte decree against the Ist defendant 
(petitioner). In the case of Sitaram Swami 
v. Kalandi Patra (6), where the defendant 
had left the jurisdiction of the Court (as in 
this case) it was held that the affixing of the 
summons to the outer door of his house could 
be rightly held by the Court as due service. 
In that case also, there was no express 
statement by the process-server that the 
date of the return of the defendant from 
Vizegapatam (to which bs had gone) from his 
usual place of residence, (in Cuttack) was 
not known and yetit was held that service 
by affixtare could be legally held to be suffi- 
cient. In the case of Sitaram Swami v. 
Kalandi Patra (6) reliance was placed for 
the defendant upon the observations of Sakina 
v. Gawri Sahai (7), Sakharam vy. Padmakar 
(8) and Abraham Pillai v. Donald Smith 
(3) (just as these decisions were relied on 
by the petitioner’s Vakil in this case) but as 
pointed out by. Mookerjee and Uarnduff, JJ., 
“in some of these cases the rule was too 
broadly stated, and it may be a question 
whether the decision in every one of these 
cases can be justified upon the most liberal 


(6) 13 Ind. Cas. 127; 17 ©. W. N. 999, 
(7) 24 A. 302; A. W. N (1902) 68. 
(8) 30 B. 623; 8 Bom, L. R. 757. 


interpretation of Rule 17.” The above case 
of Sitaram Swami v Kalandi Putra (6) fol- 
lowed Sankaralinga Mudali v. Ratnasaba- 
pathy Mudali (5) and I also pfopose to 
follow that case Sankaranlinga Mudah v. 
Ratnasapathy Mudali (5)} in preference ‘o 
the other cases. i 

Lastly, this is a petition for revision under 
section 115, and I am very doubtful whether 
even if the lower Courts were wrong in 
their law that service under these circum- 
stances by affixture was due service, whether 
they could be considered as having actéd 
withont jurisdiction or illegally or with 
material irregularity. I am inclined to 
doubt the correctness of the decision of 
Wazir Khan v. Nequi Yawar (9) which held 
that interference in revision can bə properly 
made in such a case, Of course, in a case of 
patent and extreme hardship, the powers 
under section 15 of the Charter Act could be 
invoked and used by this Court I. 
“In the result this civil revision petition is 
dismissed. with costs. 


Petition dismissed, 
(9) l Ind, Cas. 163; 6 A. L, J. 45. 


CALOUTTA HIGH COURT. 

Seconp Crvin Apegat No. 2327 or LOLI, 
| January 29, 1914. 

Present: —Justice. Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Beachcroft. 

MOHHNDRA NATH BISWAS AND OTHERS 
— DeranDants— APPELLANTS 
versus 


SHYAM LAL BANERJSE AND ANOTHER — 


PLAINTIFFS -— RESPONDENTS. 

Landlord, and Tenant, relationship of—-lemporary 
Settlement under Government — Permanent sub-lease 
to plaintiff—~Piaintif granting sub-lease to defendant 
— Renewal of Settlement from time to time by Govern- 
ment, effect of, wpon defendant, 

8 held lands under the Government under a 
temporary Settlement during the currency of which 
he granted a permanent sub-lease to the plaintiff 
who again granted a permanent sub-lease to the 
defendants. The Settlement was renewed from time 
to time by Government in favour of 8: 

Held, that the effect of tho re-settlement bi 
Government with 9 was to keep alive the cont 
obligations of the subordinate holders as 
themselves, and that the relationship of 
and tenant existed between the plaint 
defendadis. 
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MOHENDRA NATH BISWAS v. BHYAM LAL BANERJEE. 


Appeal frém the decree of the Officiating 
Additional Sub-Judge of Khulna, dated 
May 26th, 1911, confirming that of .the 
3rd Munsif of Bagerhat, dated May 28th, 
1910. yo 
<. Babu Brojo Lal Ohakravurti for Babu Jadu 
-Nath Kanjılal, for the Appellants. 

Babu Surendra Ohandra Sen, for the 
Respondents, : 

JUDGMENT.—This is'an appeal by the 
defendants in a suit for rent, and the 
question in controversy is whether the re- 
lationship of landlord and tenant subsists 
between the parties. The facts necessary 
for the determination of this question may 


be briefly stated. . 


Srinath Bhadra and Srinath Biswas held 
lands under the Government under a 
temporary Settlement which was not to 
expire till the year 1890. During the 
‘currency of this Settlement they granted 
a permanent sub-lease to the plaintiffs- 
respondents onthe 80th December 1873. 
The grautors and the grantees were aware 
of the precarious nature of their interest, 
but the parties assumed that upon the 
expiry ofthe then current term of Settle- 
ment, the Government would renew the 
lease in favour of the grantors, possibly, 
upon payment of enhanced revenue. The 


grantees accordingly agreed that if at any. 


future time the Government imposed an 
additional revenue,the ‘grantees themselves 
would, bear the additional burden in pro- 
portion tothe area of land held by them. 
On the 4th February 1874, the lessees 
under the lease of the 380th December 
1873, granted a permanent sub- lease to 
one of the grantors. Here again a pro- 


vision was inserted to the effect that if - 


the revenue was increased upon a future 
Settlement, the tenant would bear the 
burden in proportion to the land in his 
possession. Ever since then, the sub-lessee 
and his successor-in-interest have been in 
ocoupation of the land, The Settlement 
as been from time to time renewed by 
Government in favour of the original 
ent-holders or their representatives. 
course of the last Settlement the 
ires for some unexplained reason 

mentioned in the Settlament 
answer to the present suit 
defendants, the sub-lessees 











under the permanent sub-lease of. thé 
Ath February 1874, contend that the plaint- 
iffs | are no longer entitled to recover rent 
from them inasmuch as their tenures have 
not been recognised by the Settlement 
Authorities. This contention is obviously 
without foundation. The mere omission of 
the Settlement Authorities to make an entry 
in the Settlement Records in respect of the 
tenure and under-tenure cannot affect the 
rights of the parties. On the other hand, it 
cannot be disputed for a moment that the 
effect of the re-settlement by the .Govern- 
ment with the original Settlement. holders 
was to keep alive the contractual obligation 
of the subordinate holders as amongst 
themselves. This position is supported by 
the decision of the Judicial Committee in, 
the case of Prianath Das v. Ram Taran 
Ohatterjee (1), and in fact accords with 
the view taken by this Court in an earlier 
litigation between these very parties which 
-arose upon the termination of a previous 
Settlement. It has been contended, however, 
. that a different view of the rights and 
obligations of the parties should be taken 
on this occasion; because the tenure and 
under-tenure have not been recorded in 
the course of the Settlement now current. 
As we have already explained, this oir- 
cumstance does not, in our opinion, affect 
the position of the ‘parties. Their rights 
and obligations are mutual; the plaintiffs 
are bound to make good the title of the 
defendants as soon as by virtue of the 
re-settlement they are placed in a position 
to continue the lease in favour of the 
defendants, and, similarly the defendants 
are under an obligation to continue as 
tenants under the plaintiffs on the basis 
of the lease of the 4th February 1874 
and to pay rent accordingly. In this view 
. the plaintiffs have been rightly allowed 
a decree for rentas against the defend- 
ants. 

The result is, that the decree of the Sab- 
ordinate Judge must bsafirmed and this 
appeal dismissed with costs, 
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Appeal dismissed. 
~ {1)}80 0., SLI (P.AC.); 7 0. W. N. 601; 301. A. 159, 


BALDEO DAS v. GOBIND DAS. 


_ ALLAHABAD HIGH COURT. 
Firar Orvie Appear No. 255 or 1912. 
January 22, 1914. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kt. 
BALDEO DAS—Deranpant—-ApPeLLANT 


versus 


GOBIND DAS—Praintirzg —RESPONDENT, 

Hindu Law —Endowment—-Power to appoint mahant, 
in whom vesis— Evidence Act (I of 1872), s. 85 —Report 
of official of Native State. ‘ 

In the absence of any provision to the contrary the 
power to appoint a mahant of an endowment would 
vest in the founder and his successors. 

In connection with the appointment of a mahant 
of a temple situated ina Native State, the Political 
Agent.referred the matter to the Kotwal of the State 
for inquiry. The Kotwal made a public inquiry 
and reported who had built the temple, who 
was the first mahant and by whom he was ap- 
pointed: i : 
` Held, that the report was a public record of a 
public enquiry, and as such was admissible in evi- 
dence in a suit relating to the appointment of a 
future mahant of the temple. 


First appeal from the decision of the 
Subordinate Judge of Banda, dated’ 13th 
May 1912. f 
. The Hon'ble Dr. Sunder Lal, for the 
Appellant, 


The Hon’ble Dr, Tei Bahadur Sapru, with 


him Messrs. P. D. Tandon, ani K. R. Leg- 


hate), for the Respondent, 

JTIDGMENT:—This appeal arises out of 
a suit in which the plaintiff claimed posses- 
sion ofa village called Sangrampur. The 
plaintiff says, this village appertained to a 
temple in Mouza Niminpar in the Ajaigarh 
State, that the power to appoint a mahant 
of that temple is vested in the Ruja of Ajai- 
garh and that-the Raja duly appointed him 
mahanét. The appellant pleads that the 
village in queslioun does not appertain in any 
way to the temple at Niminpar, that the 
Raja has no power to appoint, that he 
himself was duly appointed many years ago, 
upon the death of the last mahant, to the 
gaddi which is situate not at Niminpar but 
at Sangrampur, the village itself. It was 
also pleaded that the plaintiff belongs to 
the Harabby1st sect while the gadd: is 
Oharendasi, and that accordingly the-plaint- 
iff can, in no event, be appointed to be 
mahant of this temple. 

The Court below has cometo the conclua- 
sion tbat the village appertains to the temple 
which is sitaatein Mouza Niminpar in the 
Ajaigarh State, aud that the Haja has 
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“was the mahani of this temple. 


. was resumed by Government buy 


alis 


the power to appoint, and that he duly 
appoiuted the plaintif, and aczordingly has 
decreed the plaintiff’s suit with meste profits 
to be determined in execution of the decree. 
The defendant app3als, We have owe- 
fully considered the evidence and heard 
both sides, and we are quite satisfied that. 
the village in question appertains to the 
temple which is situated at Niminpar in 
the Ajaigarh State. The earliest document 
is a document of 1801 in which Nawab Ali 
Bahadur and Raja Himat Bahadur granted 
this village to one Makant Bhajananand. 
Tt is stated in it thatthe village ‘should 
ba released to be enjoyed by the nab of 


the said mahant and on no account should 


any interference be made with the income 
therefrom which should be spent by the 
said manant on his own maintenance with 
perfect peace of mind. Tho said mahant 
should devote. himself in bathing and medis 
tation at the bank of the Ganges and remain 
engaged in offering prayers for the prosperity 
of the Sarkar.” The defendant contends 
that this dccument clearly shows that the 
grant was made to Mahant Bhajnanand 
personally, It will be seen that this was 
not the original grant. It appears that the 
two villages named Saurahai and Rewai had 
been formerly granted, and that this docu- 
ment of 1801, was merely the substitution 
of the village of Sangrampur for the two 
villages mentioned above. Apart from this 
document, all the evidence is in favour of the 
village being granted as an endowment for 
the maintenance of the temple. Ib is 
common case that as far as the history of 
the village goes back, it has always been 
used for this purpose asa matter of fact. 
There can be little doubt that Bhajnanand 
TWndoubted- 
ly Mahant Ram Sanehi was a mahuné of the 
temple after him. Jugal Das who succeeded 
him was also the mahant. Behari Das, 
who succeeded Jugal Das, was the next 
mahant. All these persons were in enjoy- 
ment of the profits of this village, and all of 
them admitted that the income of the villa, 
weut to meeb the expenses of the te 
At one time the village, which wa: 


representation that if had been 
an endowment for the templ 
Niminpar, the British Govern 
the reveuus aud the village w 
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and it remains so to the present time. 
Under these circumstances we, agree in the 
finding of the Court below that the village 
in question did, appertain to the temple in 
Mouza Niminpar. 

The next question is ‘whether the Raja 
of Ajaigarch had authority and waa the 
proper person to appoint the mahant of the 
temple. lt is admitted that the temple is 
within his territory. We find that a report, 
made by the Kotwal as far back as the 
year 1840, recited that the temple was 
built. by the wife of Raja Guman Singh, 
who was the Raja of Ajaigarh and 
‘that Bhajnanand had been the frst 
mahant and that he was succeeded by Ram 
Sanehi who was appointed by the Raja’s 
successor. It is said that this document 
is not evidence. We think that ‘it is 
evidence. 
inquiry. The matter was referred to the 


Koiwal for arepcrt by the Political Agent . 


in connection with the appointment of Jugal 
Das as mahont of the temple by the Raja 
of Ajsigarh. We find later on thatthe Raja 
purported to depose Jugal Das for misconduct 
and to appoint Behari Das as his successor. 
The authorities in British India appear to 
have questioned the authority of the Raja to 
make the appsintment and to have put 
one Mohan Das, a claimant, into possession. 
After inquiry the representatives of Govern- 
ment recognised the authority of the Raja 
to make the*appointment. Later on, the 
Raja thought fit to depose Behari Das in 
turn and to re-appoint Jugal Das. Again 
the authority of the Raja was recognised. 
Later on, Jugal Das was once more deposed 


and Behari Das re appointed. The authority. 


of the Raja was again recognised. There 
„is no eviderce worthy of the name on the 
record to show that any other person or 
anthority ever appointed a mahant of this 
temple other than the Rajaof Ajaigarh 
for the time being. The fact that the 
Raja did make the appointment of mahant 
rather goes to support the finding of the 

¿wul in 1840, that the founder of the 
e was the Raja, or the wife of the 
Ajaigarb; and if this is so, in the 
f' any other provision as to the 

the power to appoint a 
dvest in the founder and his 








Ib is a public record of a public, 
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On the whole, we see no reason to 


differ from the Court below in the 


finding that the Raja had power to appoint 
a mahani. 

‘With regard to the plea raised by the 
defendant that the plaintiff was not 
qualified for appointment by reason of the 
fact that he belonged {o the sect known as 
Harabbyas!, it is true that apparently all 
the previous mahants belonged to the 
Oharandast sect, bat the defendant did not 
show in the Court below that the plaintiff 
by reason of his not belonging to that 
sect was incapable of performing the daties 
of a mahant of this particular temple, 
and we know of no reason why he should 
be so disqualified. The defendant’s case in 
the Court below was that this village had 
no connection with the (emple at Niminpar 
and that the Raja had, no power or authority 
whatsoever. We think, however, that it 
may not be out of place to make 
some comment onthe past appointments. 
At one-time Jugal Das was appointed. 
He was removed from the mahantship on 
grounds of his immorality and Behari Das 
was appointed in his place. Very shortly 
afterwards Behari Das was removed from 


“his office on the very’ same grounds and 


the same Jugal Das was re-appointed as a 


- moral and honest man. Very shortly after 


that, Jagal Das is said again to have 
become immoral and Behari Das moral, 
and the latter was once more appointed 
to the office which he held up to the time 
of his death. These appointments and 
re appointments were not calealated to 
bring credit on the Darbar, but they are 
comparatively speaking ancient history, but 
even the recent appointments cannot be 
regarded as satisfactory. Behari Das died 
in the year 1899. The defendant who 
appears to have had the approval 
of the other mahants and who would 
have been not an unnatural successor to 
Behari Das, has remained de facto mahunt 
up to the date of the institution of the 
soit. . It is trae that he was called upon in 
the year 1900 to appear before the Darbar 
and make good his claim, and that apparent- 
ly he did not do so. Nevertheless he was 
allowed to remain in possession until the 
present suit was instituted on the 5th of 
December 1911. We feel sure that in 
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future when the vacaney occurs in tkis 
mahantship, the Durbar will take sare to 
appoint a fit and proper person to exercise 
the functions of mahani as soon as such 
an appointment can reasonably be made, and 
so avoid disputes and scandal. 

We think that the decree of the Court 
below cught to be varied in one particular. 
That Court has awarded mesne profits to be 
ascertained in execution. We think con- 
sidering that the defendant was allowed to 
remain in possession in the way we have 
mentioned, there ought to be no profits save 
from the date of this judgment. We are 
informed by both parties that possession has 
already been given, This being so, the 
decree of the Court below will be varied by 
dismissing the claim for mesne profits. We 
ailirra the remainder of the decree. The 
appellant must pay the costs of this appeal 
including in this Court fees on the higher 
scale. 

Decree varied» 


NAGPUR JUDICIAL COMMISSIONER’S 
i COURT. 
Ssconp Civic APPRAL No. 403 or 1912. 
August 26, 1913. 
Present:—Mr. Mittra, Offg. A. J, O. 
MURLIDHAR—AppeLbant 
VETSUS 


JAGANNATH—Responpant. 


Suit, right of—Lambardar, customary agent of pro». 


prietary body, whether can sue alone—Custom. 

A Lambardar, as the customary agent of the pro- 
prietary body, is entitled to sue to set aside a voidable 
transaction. . 

~ Numom Gountia v, ‘Jogendra Guntia, 6 Ind. Cas, 
389; 12 C. L. J. 104; 37 C, 694; and Ramji v. Syed Nur, 
AN. L. R. 45, distinguished. 
Partap v. Umrao, 11 Q. P. L. R, 1, followed. 


Appeal against the decree of the District 
Judge, Narsinghpur, dated the 30th April 
1914, reversing that of the Munsif, Nar- 
singhpur, dated the 8th February 1912, 

Mr. S. R. Pandit, for the Appellant. 

- Mr. J. O. Ghosh, for the Respondent. 

JUDGMENT.—The plaintiff and his two 
brothers, Debiprasad and Parmanand, are 
members of a joint Hindu family, of which 
the plaintiff isthe manager. .The plaintiff 
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_ B the Lambardar of the village of Khaira - 


“to avoid 


.the suit without joining his brothers. 


tibu 


Kalla, which, according to the” plaintiff, is 
owned by the three brothers. The defendants 
bad pleaded that there are two othér persons 
who are co-sharers of the- village. This 
plea was found against them in the first 
Court and in the appeal before the District 
Judge it was conceded that the existence of 
these two persons may be ignored for the 
purposes of this suit. The plaintiff is the 
lambardar of the village and claims to repre- 
sent the entire proprietary body consisting 
of himself and his two brothers. The suit is 
a mortgage executed by some 
absolute occupancy tenants in the village, 
executed according to the plaintiff in con- 
travention of section 88° of the Tenancy Act, 
1888, corresponding with section 41 of the 
Act of 1895. The plaintiff seeks ejectment 
of the defendants on the ground that the 
mortgage was invalid and that the defendants 
have obtained possession of the holding undér 
a foreclosure decree against the original 
tenants. The defence was that the mortgage 
was consented to by the then landlord and 
that the plaintiff alone could not maintain 
the snit. The first Court held that the 
consent alleged was not proved and that 
the plaintiff as lambardar_ could maintain 
The 
lower Appellate Court, following the 
judgment of the Calcutta High Court in 
Nilmout Guntia v. Jogendra Guntia (1), 
has dismissed the suit on the sole ground 
that the plaintiff as lambardar is not 
entitled to sue in his own name without 
joining his two brothers as co-plaintiffs, 
The case cited was a case from the Sambalpur 
District and, no doubt, supports the view 
taken by the District Judge. The plaintiff 
has now preferred this second appeal on 
the ground that the lambardar as the castom- x 
ary agent of the proprietary body oan bring i 
a suit for the avoidance of the mortgage and 
for the ejectment of the transferees under a 
voidable title. I agree with Brett and Sharf- 
ud-din, JJ., inthe above case that a lambardar, 
asa mere agent of the proprietary body in it 
relations with the Government, such 

he is under the definition given j 
Land Revenue Act, cannot repre 
co-sharers in the internal mana; 
the village. But the attention o 










(1) 6 Ind. Cas. 389; 37 O. 694; 12 
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_ Judges was never drawn to the fact that 
the limb®rdar ix ordinarily the customary 
agent of the co-sharers for such purpose. I 


do not understand the Calcutta High Court ` 


to lay down—nor has it been suggested be- 
fore me—that apart from statutory provisions 
enabling him to do go, a lambardar even if 
the customary agent, is not entitled to 
maintain a suit in his own name, Under 
section 70 of the Land Revenue Act, the 
Settlement Officer shall ascertain the custom 
or rales by which the proprietors in each 
mahal are mutually bound as to the granting 
of pattas, the ejectment of tenants, the 
realization and distribution of rents aud other 
profits, the payment of land revenue, vil- 
lage expenses and other charges, and generally 
as to the control and management of the 
mahal, and shall decide all disputes and 
revord all agreements regarding the matters 
mentioned in this section, The Wajib-ul-arz 
of all Districts recognise the customary 
authority of the lambirdar to, represent his 
co-sharers in the management of the village. 
The Narsinghpur Wajib-ul-arz is particularly 
clear on the point. Under the heading 
“Hgtent to which co-sharers are represented 
by lamburdars”, it is there laid down that 
“The person who is appointed lambardar 
shall attend the Courts when there is business 
of the village to “be done there, and shall be 
responsible for the leasing of land, the collec- 
tion of rents, and the payment of the 
“Government demand”. Stevens, J. C., in 
Pratap v. Umrao (2), held that the lambardar 
was entitled to maintain a suit for rent, even 
though a portion had been paid to a co-sharer, 
The learned Advocate -for respondents admits 
that the lambardir would represent his. 
eo-sharers in a suit for rent but contends 
that he cannot do so in a suit for eject- 
ment and in support cf this contention relies 
on Ramji v. Syed Nur (3). It seemsto me 
that if he can represent others in one class 
of suits authorised by the Tenancy Act, he 
‘oan equally represent his co-sharers in the 
er class of suits. What was held in the 
entioned case is that such a suit would 
the merits, because the co-sharers 
t agreed as to the ‘desirability of 
e transfer and in that particular 








w of the consent given to the f 
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transfer by other co-sharers, the lambardar 
could'not be held to represent the proprietary 
body. In the present case there is no 
allegation thatthe plaintiff's brothers ever 
consented to the transfer. In the very case 
cited by the learned Judges of the Calcutta 
High Court, apparently with approval, 
Ismay, J. O., remarked as follows: —‘Ordi- 
narily the lambardar as the agent of the co- 
sharers for the management of the village 
would be the person whose consent is neces- 
sary and sufficient. In the same way the 
‘lambardar acting on behalf of the proprietary 
body would be erititled to sue to set aside a 
voidable transaction.” Gopal v. Govind (4). 
Farther on, the learned Judicial Commis. 
sioner’ says that “anything which the 
Tenancy Act requires or authorises a land- 
lord to do must be done either by all the 
co-sharers, acting together or by an agent 
authorised to act on their behalf’. The 
agent here refers to the customary agent— 
the lambardar—as would be apparent from the 


earlier part of his judgment—express 
authorisation in such a case not being 
necessary. 


Tt may be that in some cases it would be 
desirable to make all-vo-asharers parties toa 
suit, In my opinion it was unnecessary in this 
suit to join the plaintiff’s brothers in view of 
the pleadings but the suit cannot fail for sach 
non-joinder, 

The decree of the lower Appellate Court is 
reversed and the appeal is remanded to 
that Court for trial on the merits. The 


appellant will-be given the usual certificate for 


refand of Court: fees. 
the result. 


Other. costs will follow 


' Appeal remanded, . 
(4) 13 0. P. L. R., 113. 
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BEAST INDIAN RAILWAY CO, u. ROPE GHAND MAGNIRAM. 


CALCUTTA HIGH COURT. 
Cryin Rote No. 1323 or 1913. 
March 3, 1914. 
Present:—Mr., Justice Fletcher and 
Mr: Justice N. R. Chatterjea. 
BAST INDIAN RAILWAY COMPANY— 
Devenpant No 2—Prritiontes 
versus à J 
NOPE CHAND MAGNIRAM—Ptatstipe 
AND BENGAL ano N.-W. RAILWAY 
COMPANY—Derenpant No, 1— 


Opposites PARTIES. 

Railways Act (IX of 1880), s. 80—Carriage oj goods 
by different Railways—Loss of goods—Liability of 
particular Railway Proof that loss occurred on that 
Railway. G 

The plaintiff consigned to the Bengal and N.W. 
Railway Company certain goods for delivery at 
Howrah. The Railway Company gave the usual 
receipt and invoice, und forwarded the forwarding 
note to the East Indian Railway Company. 
Certain goods were recived by the last named 
Company who offered them to plaintiff, but he dec- 
lined to accept on the ground that these wera not 
the goods consigned. The plaintiff sued both. tho 
Companies for his loss: 

Held that, in order to render the Fast Indian 
Railway Company Hable, there must be evidence 
under section 80 of the Railways Act showing that 
the loss, injury, destruction or deterioration occurred 
on the line of the East Indian Railway Oompany. . 

Jetha Mal v. Bombay Baroda and Central India Rail- 
way Company, 3 Bom. L. R. 260 and Kaluram Maigraj 
v, Madras Railway Company, 3 M. 240, followed, 

Rule against the decree of the Small Cause 
Court Judge of Howrah dated July 25th, 
1913. 

Mr. 5. P. Sinhr and Babu 
Chaudhuri, for the Petitioners, 

De Rash Behary Ghosh, and Babu Probhash 
Chandra Ray, for the Opposite Parties. 

JUDGMENT. 


FLETGHER, J.—This isa Rule obtained by 
the Fast lodian Railway Company calling 
on the plaintiffs to show cause why a 
judgment of the Small Cause Court at 
Howrah should not ba set aside. It 
appears that, on the 27th February 1912, 
the plaintiffs consigned to the Bangal and 
North-Western Railway Company at Baranui 
ll bundles of gunny bags for delivery at Howrah 
and the said Railway Company gave the usual 
receipt and the invoice and the forwardiug 
note was duly made out and forwarded 
to the Hast Indian Railway Company. Certain 
goods were, according to the Hast Indian 
Railway Company, delivered to them ard 
received at the Howrah Station on the 4th 


Ambika Peda 


Ld 

March 1912, When the East Indian Railway 
Company offered those goods to the plaint- 
iffs, they declined to accept delivery on the 
ground that those were not the goods that 
they consigned from Baranui, The case 
came on for trial before the learned Small 
Cause Court Judge and it was brought not 
only against the Bengal and North-Western 
Railway Company as the booking Corapany 
but also againal the Hast Indian Railway 
Company as thedelivering Company. In order 
to render the Hast Indian Railway Company 
liable in a case of this nature, there must be 
evidence under section 80 of the Railways 
Act showing that the Joss, injury, destruc- 
tion or deterioration occurred‘on tke line of 
the Hast Indian Railway Company. Ibis not 
denied that there was no evidence as to that, 
on which thelearned Small Cause Court Judge 
could find the Hast Indian Railway Company 
liable. The view that I have expressed has 
been adopted not only in the Bombay High 
Court in the case of Jetha Mal v, The Bombay 
Baroda and Oentral Indian Ratlway Oompany 
(1) but also in the Madras High Court in the 
easeof Kaluram Maigrajv. The Madras Railwuy 
Company (2), It seems to me that the words 
of the section are quite clear aud that unless 
there was evidence of loss, injury, destruction 
or deterioration on the line of the Hast Indian 
Railway Company, the learned Small Cause 
Court Judge ought not to have decreed the 
suit as against them. In my opinion, this 
Rule in which the Haet Indian Railway 
Company are the only applicants must he 
made absolute. ; 

The decree in so far as it is against 
the Bengal, North-Western Railway Company 
remains unaffected as they are not parties to 
the present application and as they, so far as 
I know, have not made any other application 
with references to this matter. i 4 

In the circumstances, we make no order 
as to costs, - 

N. CHATTERJEA, J —T agree. 


Rule made absolute. . 


(1) 3 Bom. L. R. 260. 
(2) 3 M, 240, 
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SIVARAMANJAN FATTAR KARIKAR V., EDATHIG MADATHIL V. SRISHNA IYER, 


MADRAS HIGH COURT. 

Givit Aeerar No. 123 or 1908. 
February 10, 1914, 
Present:—Mr. Justice Miller and 

Mr. Jnstice Tyabji. ‘ 
SUBRAMANIAN PATTAR KARIAKAR’S 
son SIVARAMA PATTAR KARIAKAR— 

Praintipe— APPELLANT 
tersus 
EDATHIL MADHATHAHIL V. KRISHNA 
IYER AND ANOTHER— DEFENDANT3— 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 5—Registration Act 
CIII of 1877), ss. 26, 71, 77—Suit to compel registration 
— Time expired when Court closed—Sutt filed immedi- 
ately on opening of Cowrt--Hatension of limitation on 
general principles— Refusal to register, mere return of 
document amounts to—Order of refusal not endorsed 
on returned document, effect of. 

On general principles and apart from section 5 of 

. the Limitation Act, which does not apply to a suit 
providedfor by section 77 of the Registration Act, when 
“a plaintiff in such a suit cannot, owing to the Court 
being closed, present his’plaint on the particular day, 
on which it ought to’ be presented, he shoald not he 
allowed to suffer if he presents it at the earliest 
possible opportunity thereafter. 


The act of a registering officer in returning a docu- 
ment presented to him for registration on the ground 
< that the exeontant failed to appear, is equivalent to 
a refusal to register though those words are not 
actually written on the document. 
Peerammea v. Abbiah, 18 M. 99; Appa Rau Sanayi 


Aswa Rau y Krishnamurthi, 20 M. 249; Aravamuda . 


Ayyangar v. Samiyappa Nadan, 21 M. 385; Sambasiva 
Chari v. Ramasamy Reddy, 22 M. 179; Haji Ismail 
Sait v, Trustees of the Harbour Madras, 23 M. 389; 9 
M. L. J. 270, referred to, 

Appeal against the decree of the Gonré of 
the Subordinate Judge of Calicut, in Original 
Suit No. 20 of 1907. 


FACTS.—A document was presented for 
registration before the Sub-Registrar; he 
sent summons twice io the executant but he 
did not appear at all, Upon this the Sub- 
Registrar retarned 
party who had*preseated it and he instituted 
a suit to compel its’ registration. The suit 
was barred by limitation on adate when 
the Courts were closed and it was filed 
immediately on the re-opening of the Court. 
‘he lower Court held that the suit was 
ered by limitation. The present appeal is 
st that decree. 


C. V. Ananthrkrishna Iyer, for the 
t. The provisions of section 5 of 
tion Act apply to suits instituted 
n 77 of the Registration Act. 










the document to the - 


Abu Baler v. Secretary of State for India 
(1) is a case under the Forest Act. 

Nijebutoola v. Wazir Ali (2) is a case 
under the Registration Act. Section 5 
of the Limitation Act was held to apply. 

Matabbar Mollah v. Sasi Bhusan Ghatak (3) 
is a case under the Registration Act and it is 
AA, section 5 applies. Section 73 of the Aot 
enforces the same principle. 

Peary Mohun Aich v. Anunda Oharan Biswas 
(4), Surendra Nuth Nag Chowdhury v. Gopal 
Ghunier Ghosh (5) recognizs the same 
pri: ciple 

As to the 2nd question.—If on summons the 
party does not appear it means that he does 
not admit execution. 

In the goods of Taramoni Dasi (6); Bechun 
Sahu v. Syed Ali Rasul (7). 

Mr. T. R. Ramachandru Aiyer, for the 
Respondent. Tn all. these cases there was 


a refusal to register endorsed on the docu-- 


ment; kere there is no order refusing to 
register. 

[Miucer, J.-Suppose the Sub-Registrar 
returns the document refusing to register, 
would it not come under the Act? | 

Mr. T. R. Ramachanira Atyer.—Refusal ta 
register isan orderia writiag witbin the 
meaning of section 92 of Indian Evidence 
Ack. 


As to limitation, the decision in the Fall 
Bench Yeeramma v Abbiah (8) is conclusive. 

JUDGMEN I'.— We think this appeal must 
be allowed. We are bound by the Full 
Bench decision of Veeramma v. Abbiah (8) 
and the decision of Appa Raw Sanayi Aswa 
Rau v. Krishnamurthi (9) which followed it, 
to deal with the case on the footing that 
the’ provisions of the Limitation Act are in- 
applicable to the suit provided for by section 
77.0f the Registration Act. 

Bot apart from that Act, it would be 
reasonable on general principles to hold, that 
when the plaintiff cannot, owing to the 
Court being closed, present his plaint ona 


(1) & Ind. Cas, 884; 34 M. 505; 7 M. L. T, 182; 20 
M. I, J. 283, 

(2) 8 C. 910; 10 ©. I. R. 333. 

(3) 12 Ind. Cas, 33; 16 0. W. N. 20. 

(4) 18 0. 631. . 

(5) 8 Ind. Cas. 794; 12 O. L. J. 464. 

(6) 25 0. 553. 

(7) 16 Ind. Oas. 614. 

(8) 18 M. 99. 

(9) £0 M. 249. 
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SUBRMANIAN PATTAR KARIKAR V, EDATHIL MADRTHIL V. KRISHNA IYER, 


` particular day, on which it ought to be 


presented, he should not be allowed to suffer 
if he presents it at the earliest possible 
opportunity thereafter, That principle has 
been ‘recognized by the Legislature in sec- 
tion 10 of the General Clauses Act of 1897 
and in this Court in Aravamuda Ayyangar v. 
Samayappa Nadan (10), Sambasiva Ohari v. 


. Ramasami Reddy (11), Haji Ismail Sait v, Trus- 


r 


tees of the Harbour, Madras (12) and Messrs. 
Arbuthnot and Co. v. Sabapathy Muda- 
War (13). 


Our attention has been drawn to section 
26 of Act IIT of 1877 as indicating that 
the Legislature intended to exclude the 
application of this principle; by that seétion 
the same principle is expressly applied to the 
case where the Registration Office is rot 
open on the day on which a document 


ought to be presented for registration and 


so,. it is contended, is impliedly excluded in 
all other cases. We are unable to take 
this view. It may be correct in many 
cases but here in the absence of any apparent 
reason why the person coming to present 
a document should have the right to awaik 
the opening of the office, while a plaintiff 
coming to the closed Court with his 
plaint should not have the corresponding 
right, it seems the more reasonable view 
that the Legislature did not intentionally 
exclude ‘in the latter case the operation of 
this generally recognized principle which it 
recognized in the former case. 


In Appa Rau Sanayi Aswa Rai v. Krishna- 
murthi (9) and Veeramma v. Abbiah (8) the 
effect of this principle was not in question 
as apart from its enunciation in section 5 of 
the Limitation Act, and we may follow the 
other cases, to which we have referred and 
hold that itis applicable to a sunib under 
section 77 of the Registration Act. 


The suit was, therefore, not barred by 
limitation. 

On the remaining question, we think, the 
Sub-Registrar did refuse registration. The 
executant, after being twice summoned, failed 
to. appear and onthe authorities the Sab- 


(10) 21 M. 385. 
(11) 22 M. 179. 
(12) 28 M. 389, 9 M. L. J. 270. 
p9 14 Ind, Cas, 579; 23 M. D, J. 221; 12 M. l. T. 
169. 


‘of execution. 


š 3 
Registrar should have made an order re- 
fusing registration on the footing af dənial 
The plaintiff in Hxhibit I 
pointed out the executant’s failure to appear 
and asked that the Sub-Registrar should 
register the instrument or return it to him 
(the plaintiff). 

We read this prayer asthe Subordinate 
Jadge reads it; that is, as a prayer to register, 
or if that cannot be done, then to return the 
document. 


The Sub-Registrar returned the document 
and endorsed it as returned in acsordance 
with the request of the party presenting it; 
he also in a subsequent nosice to the plaintiff 
described it as a docament of which registra- 
tion was refused (Exhibit H). In these 
circumstances we think the Sub-Registrar’s 
order returning the document was really an 
order consequential on a refusal to register® 
it, though he did not make the writtea 
order with reasons for refasal as required 
by the law. The request of.the plaintiff was 
to return the document ifit could not ba 
registered and by the order of the Sub- Rogis- 
trar it was returned as requested. ws 

We think there was, in fact, a refusal to 
register and that the endorsement was 
intended te ba consequent on the’ refasal 
and so may be taken to be au order refusing 
to register. 


The decree of the Subordinate Judge must, 
in these circumstances, ba reversed and the 
suit remanded for disposal according to law. 


Costs will abide the result. 


Decree reversed, 
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CALCUTTA HIGH COURT. 
- APPEAL Faou Oxiginat Orvie Surt No. 61 or 
1911. 
August 17, 1912. 
‘Present:——Mr. Justice Woodroffe, 
Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 
D. WBSTON anp OTHERS — DEPENDANTE — 
APPRLLANTS 
versus 


PEARY MOHUN DAS—Puatntier— 


RESPONDENT, 

Limitation Act (XV of 1877), Sch. IT, Arts. 19, 23, 36, 
“120—Suit on joint torts—-raud, allegation of, to be 
formulated definitely and not merely hinted at— Evidence, 
rule of—Hvidence Act (I of 1872), ss. 8, 125—Proof— 
“Proved”,“Disproved” meaning of —Document—Privilege 
— Adverse inference from non-production when docu- 
ment privileged— Claim of privilege—Liability of 

officer acting on reports:-Honest belief on reperts— 
Finding of ewplosive articles—-Place where several per- 
song have access—Liability of karta—-Possession— 
Eauplosive Substances Act (VI of 1908), ss. 5, 6—Arrest 
made under statute—Immaterial wader what section 
arrest made if arrest may be justified—Arrest under 
law—Immaterial whether it was present or not to mind 
of oficer making arrest—~Pleadings—-Erroneous state- 
ment in pleadings if can overcome fact apparent on record 
or admitted—Counsel—Instructions — Cross-eraminas 
tion—Making charge-—-Right of Court to ask Counsel 


—-Counsel’s responsibility — Disciplinary action of Court- 


—Reliance by Court on materials to be made known 
to parties attrial—Opportunity of adducing evidence 
—Counsel---Knowledge of important jacts—Propriety of 
accepting retainer ~Counsel giving evidence in case in 
which he is retained — Whether unprofessional conduct 
—General practice — Undesirable that Counsel engaged 
in case should give evidence— Withholding evidence— 
Inference, adverse —Cause of action —Conspiracy— 
Torts. : 


A suit on joint torts, in which the plaintiff alleges 
that the torts of malicious arrest and prosecution, 
and trespass were committed by the three defendants 
acting in conspiracy, instead of by one, is governed 
by the one-year rule of limitation contained in 
Articles 19 and 23 of the Limitation Act, 1877. 


Counsel appearing ina ase ought to give his 
deposition if he can thereby throw “light upon the 
case. S 


Por Woodroffe and Cow, JJ,—In a suit based upon 
fraud, what is required of the plaintiff is that ho 
should at least know and formulate precisely what 
the fraud is which he alleges and against whom he 
arges it, and he should be able also to definitely 
ulate in an intelligible way what his theory 













rge may be met but not a suspicion. The 
d be put forth in a precise form and then 
hat form and not in some changed form 


erule of evidence which in India 
iland criminal trials, and that is 
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contained in the definition of the terms “proved” 
and “disproved” in section 3 of the Evidence Act. 
The test in each case is, would a prudent man, after 
considering the matters before him, (which vary 
with each case), deem the fact in issue to be proved 
or disproved ? Inamatter of this kind, the con- 
science of the Court can never be bound by any 
rule, but that which coming from itself dictates a 
conscientious and prudent exercise of its judgment. 


Where charges of a fraudulent or criminal character 
are made against a party to a snit, ib is tight to 
insist that such charges bo proved clearly and beyond 
reasonable doubt, though the nature and extent of 
such proof must necessarily vary according to the 
circumstances of cach case. There is a presumption 
against crime and misconduct, and tho more heinous 
and improbable a crime is, tho greater, of necessity, 
is the force of the ecvidonce required to overcome 
such presumption, 

Tho English rule in theso 
such, apply to India. 

Jarat Kumari v. Bissessur Dutt, 18 Ind. Cas. 577; 16 
CO, W. N. 265; 39 0. 245 at p. 265, referred to. 


When a document is in fact privileged, no adverse 
inference can be drawn from its non production, for 
to allow this would bein fact to destroy the pri- 
vilege. This rule applies as regards the party 
claiming privilege. A fortiori, where privilege is 
claimed by a third person, no adverse inference can 
be drawn against any party to the suit in con- 
sequences of such claim and allowance of privi- 
lege. 


matters does not, as 


, Though section 125 of the Evidenco Aes docs not, 
in expross terms, prohibit a witness, if he be willing, 
from saying whence he got his information, both the 
English authorities, from which the rule is takon and 
a consideration of the foundation of the mle, show 
that the protection shonld not be made to depend 
upon a claim of privilege being put forward, but that 
itis the duty ofthe Judge, apart from objection taken, 
to exclude the evidence. A fortiori, if objection is 
taken, it cannot, since the law allows it, be made 
the ground of adverse inferences against the wit- 
ness, 

An officer is not liable who acts on false re- 


` ports, provided that he acted honestly in respect 


of them. 


Where articles are found in a house in such a placo 
or places as several persons living inthe house may 
have access to, there is no presumption that 
those articles are in the possession or control of 
any other person than the kurta or honsemaster. 

Queen-Empress v. Sangam Tall, 15 A. 129, relied 
upon. 


It is. immaterial under what section of the 
Jixplosivo Substances Act an arrest is made, if, 
in fact, the circumstances are such that the Act 
jastifies the arrest. The officer making the arrest 
is entitled to call in aid any statute which 
justifies his action quite irrespective of whether 
or not it was present to his mind, when he made 
the arrests 

Clarke v. Brojendra Kishore Roy Chowdhry, 2 Ind. 
Cas. 436; 6 M. L. T. 367; 13 C. W. N. 458,90. L a. 
298; 36 C. 433 at p. 451, referred to. 
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An erroneous statement in the pleadings cannot 
overcome an actual fact apparent on the face of 
the record and admitted by the plaintiff himself and 
his Counsel. 

A Conrt is entitled to ask Connsel, who ia cross- 
examination makes a charge, whether he makes 
it’ on instractions, and if so, on whose. Instruc- 
tions to Counsel sreonly privileged in tho sense of 
being protected from disclosure to the opponent. 
There is no privilege as, against the Court But 
if the Court- calls for written instructions, it 
cannot use them as evidence inthe cause which is tried. 
They could be called for then and there, and be used 
after the trial on the determination of the questim 
whether disciplinary action should be taken against 
the Counsel. Itis not sufficient even to plead instruc- 
tions, Counsel have a responsibility in the matter, 
and are not justified in making serious charges of 
fraud and crime unless they are personally satisfied 
that there are reasonable grounds for putting them 
forward. ; 

Whatever a Court relies onshould be made known 
at the érial to the parties, so that they may have 
an opportunity of adducing evidence or argument on 
the point. 

Durga Prasad Singh v. Ram Doyal Chaudhuri, 10 
Ind. Cas, 955; 38 C. 153, relied upon. 

If Counsel knows or has reason to believe that 
he will be an important witness in a case, he ought 
not to accept a retainer therein. If he accepts 
a retainer nob knowing or having reason to 
believe that he will be such a witness, but at 
the opening or at any subsequent stage before 
evidence is concluded it becomes apparent that ho 
isa witness on a material question of fact, he ought 


not to continue to appear in the caso unless he cannot’ 


retire without jeopardising the interests of his client. 
If Counsel knows or has reason to believe that his 
own professional conduct on matters out of which the 
action arises, is likely to be impugned in the cage, he 
ought not to accept a retainer If he accepts 
n retainer, not knowing or having reason to 
believe that his own professional conduct in 
such matters is likely to be impugned, but finds in the 
course of the case that it is so impugned, he ought 
not to continue to appear in the case unless he cannot 
‘retire without jeopardising the interests of his client. 

There is nothing .necessarily unprofessional in 
Counsel giving evidence in a case in which he appears 
as such; and Counsel engaged ina case are in law 
competent to testify whether the facts in respect of 
which they gave their evidence occurred before or 
after their retainer. 

Corea v. Peiris, 5 Ind. Cas. 50: 79 L. J. P. C. 25; 
100 L. T. 790; 25 T. L. R. €3l; 12 New Law. Rep. 
(Oeylon) 147; (1909) A. C. 549; 14 0. W. N. 86 and 
Cobbet v. Hudson, 1 E. & B. 11, 22 L.J. Q. B. 11. 17 
Jur. 488; 1 W. R. 54; 93 R. R. l]; 118 Eng. Rep. 341, 
relied upon 

But as a matter òf general practice it is undesirable 
when the matter to which Counsel deposes is other 
than formal, that they should testify either for or 
against the party whose case they are conducting. 


When evidence which could be but is not produced, 
the inference is thatif produced it would bo un- 
favourable to the person who withholds it. Thesame 
rule applies to the case of a Counsel who ought to 
have been called but is not called, 
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The same set of facts cannot con#itute two causes 
of action, viz., for a tort and for a conspiracy to cause 
damage. The one excludes the other.@ If a joint 
tort is committed there is no necessity to have re- 
courso to any law of conspiracy. 

D. Chatterjee, J.—A tort, commibted by several 
persons acting in concert, is not different from the 
same tort committe? by a single individual. A tres- 
pass is a trespass, whether itis committed by one 
person or by more, and so is a malicious prosecution < 
or false imprisonment. The combination in such cases 
may be an clement of aggravation in the assessment 
of damages, but it does not suffice to make it a differ- 


ent tort. 
Appeal from the juigmeaot of Mr. Jastica . 
Pletcher, dated 7th August 1911, in 


O-iginal Sida Sait -No 5 of 1910, raoorted” 
at 13 Indian Cao. 721,16 O. W. N. 145. 

Messra, Garth, Dunne, Norton, Gregory and 
S. Sharfuddin, instructed by the Government 
Solicitor, for the Appellants. 

Messrs. K. B. Dutt and H. D. Bose | 
instracted by Mr. J. O. Dutt, Sohcitor, for the 
Respondent, 


JUDGMENT. 


Woovaorra, J.—[Before delivering his 
jadgment Mr. Juatica Woodroffe suid :—] 
Before revling my jadgmens, I am desired 
by Mr. Juatica Coxe to say that he entirely 


` agres with me both as to the order pasad, 


and tha grounds therefor. Mr. Jastice 
Chatterjae, who, exo3pt as to the question of 
costs, agreag with the order passad, will him- 
self deliver a separate judgment, giving his 
reasons therefor. 


` TMr. Jastica Woodroffa in the course of 
his jaizgmant said]: —If one confiaes one’s 
attention to the relevant and material facts 
in this lengthy oasa, the issue may ba shortly 
stated. The plaintiff alleres that the 
defendants who wera the District Magis- 
trate, Daputy Saperintendent and Inspector 
of Police respectively of Midnapore, ia 
parsuanoo of their object, which is now 
(thoagh not in the plaint) stated to be 
a wicked and ooncerted plan to impli- 
cate falsely in an imaginary “Bomb Con- 
spiracy” ‘the wealthy and respectable inha. 
bitants of Midaap re and other parts of Indi 
placed and connived at the placin 
the bomb in his house. They then, he 
pratenled tò səarch it and discov 
bomb which they themselves 












falcely alleging that 
Santosh Das, was responsibl 
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sence of the bomb, “they arrested and im- 
prisonede him. Then subsequently they 
arrested the plaintiff as well, not in the 
belief that they were entitled to do s9 
as the owner of the house in whic the 
bomb was foand or otherwise, bat in order to 
extort a false confession from hia son, that the 
latter had put the bomb in the house which 
they knew had basn plazad thera in purauance 
of a conspiracy amongst themselves. 
plaintiff was after his arrast kept ia detention 
for some time, for more, in fact, than a month 
after the confession had been secured to obtaia 
which heis alleged to have been arrested, and 
then dischargel for want of evidence. 
His son Santosh and another acoused 
.wəre ab first convicted by the Sessions 
Judge but were subsequently acquitted 
on appeal by this Court. The plaintiff now 
guas. in respect of the alleged pretended 
search and traspass in his house, his alleged 
false arrest, imprisonment and malicious 
prosecution. 

The firat and the main issue, therefore, 
is whether the bomb was plasedin tha 
plaintiff's house by and with the connivance 
of the defendants asallezed. If it were so 
placed, then thera was a pretended search, 
trespass, malicious arrest, imprisonment 
of the plaintif, and assaming that what was 
done constituted a prosecution in fact, it 
was a malicious one. The 
all these charges follows on the trath of 
the first, just as on disproof of the first, 
all subsequent charges are negativad if we 
confine ourselves to the case made in the 
pleadings. i 


Mr. Justice Fletcher before whom this 


suit was tried was of opinion that the 
plaintiff had failed to establish his charge 
that the bomb was placed in bis house as 
he alleged, but for some reason unexplained 
, (unless it be thabin his view of the suit as 
one on a general conspiracy to cause special 
damages, which in my opinion it was not, 
proof of one overt act was considered saffi- 
cient) omitted to come to any conclusion 
whether there was either a pretended search 
respass. Whatever may have been the 
ed Judge’s reason or whether it was 
an oversight, we mast, I think, 
that as he omitted to find on 
rges in favour of the plaintiff, 
gase ia his opinion the plaintiff 
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had not established them. Nor did he 
determine whether there had besn a 


malicious prosecution unless it can be said 
that such determination is involved in his 
finding on the nex two issues to which L 
now refer. ; 

The learned Judge has, however, found that 
there was a malicious arrest and imprisonment 
and has given the plaintiff a thousand rapees 
damages therefor. 


If, however, as the learned Judge has 
found the bomb was not placed in the house 
by the defendants or with their knowledge, 
then it was truly discovered by them there. 
If they then honestly believed that the 
plaintiff as owner of the house or otherwise 
was so implicated by such a discovery 
them to proceed against him 
under the provisions of the Indian Hxplo- 
then the only 
question which remains for determination 
is (apart from limitation) whether the 
Act in fact justifies his arrest. The dis- 
covery of the bomb was in itself prima 
facie justification (though liable to be 
rebutted) for that belief, as also for the 
arrest, if the warrant was issued undera 
provision of the Act which authorised it. 
On this isene, Mr. Justice Fletcher, holding 
that the District Magistrate, Mr. Weston, 
had not spoken the truth and that the 
plaintiff had, found that the defendants had 
no such bona fide belief in their right to 
arrest the plaintiff nor had they authority 
therefor, The issue then on the judgment 
(given according to the previous finding— 
the presence of the bomb) was whether the 
defendants had such belief and authority ; 
or, to put the matter from the point of 
view of the plaintiff, did the defendants 
maliciously arrest him for the purpose and 
with the object of extorting a false confes- 
sion from his son P I have said “on the 
judgment,” because I here reserve the question 
whether the judgment has not travelled 
beyond the proper issues in this suit; and 
because Mr. K. B. Datt, who appears on - 
behalf of the respondent, had challenged 
all the findings in the judgment which are 
against him; and, therefore, we have as 
regards Mr. Dutt’s client also to ascertain 
whether the bomb was placed in his house 
as he alleges, but Mr. Justice Fletcher has 
negatived. 
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` The defendants deny all these charges. 
| Their defence, shortly stated, is this. The 
District of Midnapore at the time of the 
events in question was and had been for 
some time past, in a disturbed state and the 
Midnapore town was one of the chief centres of 
sedition. The defendants received reports of 
a “Bomb Conspirasy,” as it is called, which 
they thought eredible aud acted upon. 
Learning from such reports that the 
plaintiff’s son Santosh had taken to and kept 
a bombia his father’s house, they searched 
it. They found the same, which they did 
not place there, but which on the faith 
of their informers’ reports they balieved, 
had been placed there by Santosh. The 
finding of this bomb, they contend, justified 
both the reports received and theaction taken 
on it, including both the search of the house, 
the arrest of the plaintiff's son, and the arrest 
of the plaintiff himself, who ae owner of the 
house was called upon to explain its 
presence there. They denied that the 
plaintiff was arrested as a means of extorting 
a false confession from hisson. And they 
say that when after inquiries including the 
eonfessious of his son and another coc- 
accused, it was found that there were not 
sufficient grounds to further proceed against 
him, he was, some five or six weeks 
after his arrest, released on the 3lst August 


1908. 7 : 

The gravity of the relevant charges 
made doubtless jastified a fall inquiry. 
The trial, however, exceeded all ordinary 
limits and lasted some eleven months. 
The inquiry went with lengthy cross- 


examinations (that of the Deputy Superiutend- 
ent of Police, Moulvi Mazarul Huq, referred 
to shortly as “The Moulvi” alone taking 
over one month, and extending to batween 
8J0 and 900 pages) into various matters 
which, in my opinion, are irrelevant, and 
at length presented itself last April before us 
in the form of twelve quarto volumes of some 
10,000 printed pages. The appellate hearing 
_ has taken some three months, fourteen 
months in all having thus been occupied in the 
discussion of what is supposed to ba the 
plaintifi’s case. 

The latter I should have mentioned is an 
old man formerly in Government service as a 
Sub-Registrar of deeds. In the year 1884, 
he was dismissed from Government service 
jn connection with his action in having 
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returned, to a party presenting the same 4 
forged deed. Whether any moral blame 
attached to him in the matter, or whether it < 
was merely a breach of the Governmental 
rules, does not appear. It may be, and I 
assume, if was only the latter. Years ago 
he was an Honorary Magistrate in virtue of 
his office as Sub-Registrar, bat he csased 
to be that on his dismissal from the post of 
the Sub-Registrar. His position, at any rate 
in Midnapore, was a comparatively humble 
one, and his means appear to be modest. 
His son Santosh was employed as a probation- 
er in the Police aud his other son, Ashutosh, 
in the Post Office. j Mbah 

The evidences given in this suit covers a 
period extending from the Partition of, 
‘Bengal in 1905, to the decision of this 
Couct in what is called the Midnapore 
Bomb Conspiracy Case in June 1909, 
Generally speaking, the evidence and judg: 
ment relating to this period discuss the 
political condition of Midnapore, the action , 
of the Government, the condact of the 
District Officers as regards nob only the 
plaintiff but third parties, the conduct of 
other officials who appear at different stages 
of the history, the decisions of this and 
other Courts in other Midnapore cases, the 
provisions of the Criminal and Jail Codes and 
other matters with an exhaustive particularity 
which covers practically all administrative 
and judicial acts which on the widest prin- 
ciples of admissibility can bə said to precede, 
concern, or follow the alleged “Bomb 
Conspiracy” and eranected matters between 
1905 and 1909. 

It is, therefore, not without reason that 
this case, which in the ordinary course would 
be entitled after the names of the- actual 
litigants, has been known as “the Miduapore 
Oase.” Bat it is not only the extensive 
nature of the inquiry which justifies such an 
appellation. For I have no doubt that this 
saib is not the plaintifs sait only (if it is 
his suit at all) bat that he is the mouthpiece 
of others whose implications, and possibly 
in some cases false implications, in the 
alleged “Bomb Conspiracy” or other perso 
reasons have caused them to promp 
support this suit with its external and 
find, malicious charges. Mr. Westo 
not to have been a popular man at i 
with the nationalist party, whet 
right wing, the “soft” (narum), 
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party, of Which Mr. K. B. Dutt was a 
leader, or theleft or “hot” (garum) or as it 
is called*the Hxtremist party. It is idle to 
suppose that = man of somewhat humble 
position and modest means, and who is so 
chary of expending them as to be described 
by his witness Bonomaliasa miser, should 
for the sake of the thousand rupees, which 
Mr. Justice Fletcher has given him pro- 
secute and carry on a suit for over fourteen 
months at the necessarily enormous cost 
involved. 

His real interest, if he had any, would in” 
+ fact have been injured, as his real case has 
been embarrassed by thé introduction of 
charges which are not necessary to it, 
however they may have served the purposes 
of others. It would have been feasible for- 
the plaintiff to have framed a suit for illegal 
arrest which is the plaintiff's real cause of. 
debion, (if he has any) along, in fact, the lines 
of the alternative cases put before us by 
ag Dutt without resorting -to the mass 
o 
bered this suit, . and have. helped by 
their failure to diseredit it. It is these 
charges also which have helped so largely 
to contribute to the great volume of this 
suit which is probably as Mr. Danne had- 
put it, one nob merely (if at all) to right 
the supposed wrong of a somewhat obscured 
resident of Midnapore, but of those other 
more wealthy or influential inhabitants of 
that town who conceived themselves. to be 
aggrieved by the action of the defendants 
taken by them during their administration 
of the District. The defendants bave, in 
fact, been called upon to justify their 
informers’ reports, not only as regards the 
plaintifi’s son who took the bomb to his 
father’s house but also as against. as many 
of the other persons implicated rightly 
or wrongly by those reports as the plaintiff 
choses to call, 
. A- considerable portion which is said to be 
one-sixth ofthe record is concerned with the — 
ed ill-treatment in Jail not only of the 
iff but of his son Santosh and a third 
urendro Makerjee, unconnected with 
e as co-accnsed of the latter. All 
ə had had eventually to be ruled 
s not shown that the defendants 
way connected with it—even if 
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it were true, which is denied. This evidence, - 
in’my opinion, should not have been admitted 
at all, Assuming it was all relevant, which I 
am not disposed to think, it should not in 
avy case have been: admitted until it was 
shown that the defendants were connected 
with the ill-treatment alleged. Several wit- 
nesses have been called merely to prove the 
fact that this Surendro Mukerjee was kicked 
by one of the Police defendants and other 
evidence has been given which was equally of 
little assistance in the determination of this 
case. There is also a considerable body of 
charges against officials other than the de- 
fendants and also against the Police which 


‘I deal with separately at the conclusion: of 


the judgment and which sometimes directly 
and in other cases remotely if at all, affect the 
issues which were allowed to be raised. 
* * % x 
The charges made are of the gravest pos- 
sible character and such that if they be estab- 
lished, then not one of the defendants ig fit 
for further public employment. The pecu- 
liarity of this oase is that the charges are not 
as is usual directed against the Police only 
(who in this case happen tobe Officers of 
long service and good record, the Moulvi also 
as Deputy Superintendent occupied an excep- 
tionally high position) but also against the 
District Magistrate, .Mr. Weston. It is 
alleged that he, who as such Magistrate was at 
the head of and responsible for the proper and 
justadministrationofthe District was himself a 
party to a very malignant criminal conspiracy 


(the other members of which were his sub- 


ordinates, the Police Officers) to falsely im- 
plicate persons whom tbey know to be inno. 
cent, and that for the purpose of such a con- 
spiracy he and they stooped to such base acts 
as the introduction of bombs into other people’s 
house, concocting false informers’ reports, or 
acted on reports which they knew to be false, 
arrested and imprisoned and ill-treated per- 
sons they knew full well to be innocent, 
suborned false evidence and were themselves 
guilty of forgery and perjury. In the course 
of this suit in which the gravest charges have 
been launched broadcast with a light hand, 
the plaintiff or his witnesses have further 
charged a number of other gentlemen not 
parties to it with misconduct in connection 
with this case. 

Mr. Macpherson, Commissioner of Bur- 
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“dwan, Captain Weinmann, I. M. S., Mr. Brett, 
‘Assistant Saperintendent of Police, Mr. 
Nelson, Joint Magistrate, Col.’ Buchanan, 
Iaspector-Ganeral of Prisons, Babu Nogendro 
Ohundra Chuckerbatty, Deputy Magistrate, 
Mr. P. K. Bose, Counsel of the Haglish Bar, 
practising at Midnuapore, Mr. Hadrill, formerly 
a member.of the English Bar, and now a 
Solicitor instructing the defence, have all 
been charged with varying degrees of mis- 
conduct, some of the grossest character not 
“merely dishonest but criminal. As these 
géntlemen ara not alleged to be conspirators 
against the peace of the loyal and law-abiding 
inhabitants of Midnapore, we are asked to 
hold that they have all of them deserted in 
different ways and degrees the character to 
which they presumably owe their respective 
positions in order to unjustly and maliciously 
pursue the plaintiff and his son Santosh Das 
with whom they have no personal concarn. 
Having regard to the extraordinary character 
of all these charges the responsible position 


and prima facie respectable character of the - 


persons against whom they were made, and 
the unsatisfactory manner in which they 
have been put forward, I was at’ pains to 
endeavour toelicit from Mr. Datt what his 
case (shift as it did throughout the trial) 
precisely was, how he supported it and met 
the numerous objections which the appel- 
lants on a careful analysis of the jadg- 
ment and survay of the facts had made 
against it, 

* * * * ¥ 


What is required of the plaintiff is that 
he shoald at least know and formulate 
precisely what the fraud is which he alleges 
and -against whom he charges it and he 
should be able also to definitely formulate 
in an intelligible way what his theory and 
scheme is and how it fits in. with the 
facts. This Mr. Datt was unable to do and 
as it appeared to me unwilling to do. At 
length when questioned he stated that he pre- 
ferred to take his case in his own way. 
1 pointed ont that there was the risk in so 
doing that the learned Counsel aud the Court, 
particularly in a case of this magnitude, might 
overlock the particular point. Mr. Dutt, 
however, appears to have been willing to 
accept this risk, for though he on occasions 
returned to his subject, he did not return to 
tho point. This is not the way a case 
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should be presented to thé Court. i 
need say, however, no more on this aspect 
of it beyond this that the failure to meet, 
and indeed the evasion of the objections 
taken by4the appellants, have convinced me 
as much as the argaments of the latter 
that in respect of the graver charges and the 
maiu issues of the suit, the plaintiff has no 
answer to them. I only here wish to add - 
that the remarks I have made do not apply 
to the jonior Counsel, Mr. H. D. Bose, 
who, though obviously oppressed at times 
by the difficulties of his case, was always 
studious to afford in a straight forward - 
manner sach explanation of them as he 
ald. 


The other aspact is, however, to my mind 
a more serious one. The daty to the 
opponent in a case of this kind means the 
possession of a sense of ordinary fairoesg, 
Charges should be formulated and not meraly 
hinted at. A charge may ba met bab not a 
suspicion. The charga, if there is anythings 
in:it, shoald ba pat forth in a precise form 
and then presented in that form and not 
ia some changed form, by all honest means. 
Bas if Counsel thinks that he cannot 
reasonably formulate or support it on the 
evidence, it should ba withdrawn. I observe, 
however, from the record that Mr. Datt 
claimed (unless specially directed by the 
Court) the right either to state or not: 
to state his case to the defendants as 
he chose, just as he claimed to regulate the 
civility which he should extend to their 
witnesses. I need hardly say that charges 
of fraud cannot be kept up in the sleeves and 
then sprang on the opponents when it is 
thought that he is least likely to be able to 
meet tham. Farther, the charges have not 
only lacked definition, so that it is not possible 
even now fo exactly say on some points 
what the plaintiff's cise is, but they have 
shifted throughout the whole length of the 
trial and appeal. The case was, in fact, in 
one or another material particular, differently 
presented to the Court in the plaint, in the 
opening of the Counsel at the trial, and in t 
appeal. And the learned Judga in © 
sion found a differant case from th 
in the pleadings and in soma resp 
that saggəsted in the openiag of t 


or at the trial, 
* 4 
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What-Mr. Jifstice Fletcher has in effect 
done is this: he has either rejected or held 
not proven® the grosser charges which the 
plaintiff has made and on the proof of which 
in fact depends his whole case as made in 
the plaint., The principal charge, the alleged 
introduction of the bomb on which all the 
rest depend, the learned Judge has, however, 
treated as though it were an almost negligible 
incident in the case instead of being, asit is in 
fact, its keynote. He has:then substituted 
for the case as made in the plaiat another 
which stands independent of the. proof of the 
-charges (which he has found to have failed) 
aud which is of a different character from 
that stated in the plaint and which the 
defendants were not summoned to 
meet. 1 will now proceed to examine this 
matter in detailso as to discover what issues 
‘are which have been tried or should have 
betn tried, I cannot, however, without 
unduly lengthening the judgment on a preli- 
minary point deal’ ‘with all the shifts and 
changes in the plainsiff’s case. I take only 
such of the chicf items as are sufficient 
to, justify the observations I have made. 

* * * * * 

After the conclusion of the examination of 
the boy Bonomali, on the ¥6th August, it 
must have become apparent to the plaintiff's 
Counsel that reliance could not be expected 
from this evidence alone, The story had 
gone unless something else could ba brought 
in to show that it was a probable incident in 
a wider scheme. Therefore, in the months 
of September to November 1910, a case of a 
still more extended conspiracy was put 
forward. It was then suggested not merely 
that’ the defendants had conspired to 
implicate “the wealthy ao respestable 
inhabitants of Midoapore and other parts.of 
India” in an alleged “Bomb Conspiracy” 
but that in a District free or practically free 
from sedition, the defendants had conspired 
together toinvent the “Bomb Conspiracy” 
itself in which those wealthy acd other 
persons were to be implicated. The cons- 
racy itself in short was the outcome of 
-own very wicked imagination. The 
then assumed a colossal form. There 
what Mr. Dutt calls a primary 
That which was alleged in the 
only a secondary conspiracy. 
us alleged to be the motive and 
r the uclual caugo uf activo, 
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The primary conspiracy by the defendants 
was to invent another imaginary bomb 
conspiracy in Midnapore and then toimplicate 
the wealthy and other persons there, and 
elsewhere init. The secondary conspiracy 
was merely instrumental to the first. The 
plaint alleged a conspiracy toinjare the 
plaintiff. Butit wasthen said that he was 
not really aimed at. It was not the predomi- 
nant intention of the defendants to injure 
the plaintiff, whatever in fact the results of 
the defendants’ act might, in fact be. Indeed 
there was no grudge, personal spite, or other 
personal motive against him at all. Nor, 
except as a means toan end, was his son 
Santosh aimed at. What the defendants 
were, it was said, really aiming at was to 
injure the wealthy and other inhabitants of 
Midnapore and other parts of India and to 
“het” as many as they could, ina spurious 
and invented conspiracy. The plaintif and 
the rest of his family, persons of somewhat 
humble condition and modest means, were to 
be the mers instruments of this wider purpose. 
They were to be such instruments in this 
way that through their extorted and false 
confessions, the wealthy and respectable 
citizens might be falsely implicated. This 
extension of the general conspiracy involved 
algo extensions of other charges. On the 
previous case, only the report of the 7th 
July and those directly connected with it, 
could be said to be relevant, because they 
alone implicated Santosh. Now the defend. 
ants were called upon to defend them- 
selves in respect of.all the reports and all the 
charges made against all other persons in 
those reports, the Raja of Narajole, Jamini 
Mullick, and numerous others of whom some 
thirty have baen called as witnesses. The 
previous case as to the reports was, that 
they ‘were the work, though false, of a true 
informer. Though this was kept up through 
the trial, an alternative and inconsistent 
suggestion was also then put forward, name- 
ly that the reports were the inventions of 
the defendants or some one or other of them. 


% 3 $ = ‘i 
Mr. Dutt’s only explanation of his depar- 
ture from the rules which govern a case 
based on fraud is a surprising one, that 
the defendants have not been prejudiced 
and that their case, at any rate, has been 
found to be falso by the learnod Judge, 
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The defendants have in fact baea gravely 
prejudiced and have'been defeated precisely 
because of the breach of the rales to which 
1 have referred, and because of the learned 
Judge’s view on the fasts pat forward 
as the result of such breach. I need not 
enlarge on what is so obvious: the difficulty 
‘in meeting undefined and shifting charges, 
the cost and troable to which tne defend- 
ants have been put in having to sit ont 
a trial of eleven months whilst they have 
been made, and the prejudicial effect they 
are likely to have both on the mind of 
the Court and the possibility, wbich in this 
case has ripened into fact, that ia this 
volume of irrelevant matter, the real issues 
might be lost sight of, 
¥ PS x * * 
[Dealing with Mr. Justice Fletcher’s 
judgmeut his Lordship said:—] What- the 
learned Judge does find is this. -He finds, 
firstly, that the plaintiff has not proved 
_ that which is the basis of his suit, namely, 
his allegation that the defendants were 
responsible for the presense of the bomb in 
his house. He next finds that the reports 
are false and that (to use his language) 
“there is not a word of truth” in the 
evidence of the defendants’ witnesses which 
corroborate certain incidents in them. He 
then’ makes a distinction between Mr. 
Weston and the Police. The former, he 
says, misled by the Polica, believed these 
false reports, grossly improbable as he finds 
them to be. . Mr. Weston is also found to 
have believed that Santosh’s confession was 
true, The Police appareptly with more 
diserimination—for it is’ not suggested 
that they had other information which 
Mr. Weston had not—did not believe either. 
The reasons which the learned Judge assigns 
for this distinction are, as regards Mr, 
Weston, that he hed ‘his house guarded by 
armed constables. The learned Judge does 


not say in connection with this passage 
whether Mr. Weston did so under a reason- 
able apprehension of . danger. - Daring, 


‘however, the course of the case he has made 
the following remarks to which our atten- 
tion has been called: “Two Policemen play- 
ed upon Mr. Weston’s fears and Mr. Weston 
fell into the trap.” From this observation 
it would appear thatthe precautions which 
Mr. Weston took for his own safety were 
due to a lack of courage and that there 
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was no real ground for them, 4s, however, the 
remark was made during the progress of the 
suit and before the defendants’ cage was con- 
cluded, we cannot treat itas having been 
intended by the learned Jadge to ba a 
finding in the case, In fact, his subsequent 
judgment, when he had considered the, 
evidenca, does uot saem to support this 
reflection on Mr. Weston’s courage. The 
Observation suggests that there was no 
conspiracy except what was got up in fact 
by the Police, and Mr. Weston was put 
into groundless fright by the trap they set for | 
him. The judgment does not find any such: 
concoction of a conspiracy by the Police 
but, on the contrary, finds that there was a 
real criminal conspiracy at Miduapore 
which was in a highly seditious state and 
which conspiracy, as the learned Judge 
finds, included Satyendra and Kbudiram 
both of whom were ‘subsequently hang&d. - 
The evidence further proves that Mr. Weston’s 
life was threatened. ` In my opinion 
there is no ground for the conclusions 
involved in the learned Judge's observations 
if it was not, as I think it may have been, 
merely a passing remark recalled, in effect 
though not in words, by the judgment. 


* # * 5 * 


To this judgment the learned Judge subse 
quently .added the sentence after the con- 
clusion that the plaintiff had not. proved 
that the defendants were responsible for 
the presence of the bomb in the house, 
“I am unable to say who placed the bomb 
in the house, but, in my opinion, Santosh 
did not.” As I have pointed out, in the 
original judyment the learned Judge omitted 
to find whether Santosh’s confession was true 
or false. If it was-trae there was an end 
at once of the charge against the defend. 
ants in respect of the alleged placing of 
the bomb. The learned Judge did discuss 
this confession but, from the point of ‘view 
of certain alleged irregularities in the 
taking of it, a discussion is manifestly 
superfiaous if tha confession was itself fal 
It is argued, and I think with 
that the general tenor of the origina 
ment shows that when it was del 
learned Judge was unable to co 
conclusion that Santosh did 
bomb in the house, and, there 
from a finding on the questio 
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‘his confessior® though a finding one way or 
the other was necessary. We must, however, 
take it tlfat even though there is now no 
formal finding ov the point, the added remark 
necessarily implies that the confession was 
false. But- for this added conclusions no 
reasons are given. These findings have been 
attacked by both the appellants and the 
respondents on three grounds. 


* * * * 


[After stating these grounds his Lordship 
said:] The point is, were the defendants 
acting in the honest belief that they were 

" entitled to arrest the plaintiff, for I will 


deal in its own place with the question. 


whether the ‘statute in fact authorised the 
_arrest. Now, the original case made by 
the plaintiff was that the defendants had 

. vo such honest belief. Aud why had they 
no such belief P Because they directly knew 
the plaintiff to be innocent. And how again 
did they know this? Because they had 
_themselves placed the bombin the house in 
respect of whioh they were charging him. 
And what was their motive ? To extort a 
false confession from his son Santosh, a 
confession which they knew to be false for the 
same reason that they knew the plaintiff to 
be innocent, 


The learned Judge has found all these ° 


allegations, which were those the plaintiff 
made in his plaint, to be not proved. He has, 
however, in effect said this:— It 
that you have not proved the ground of 
your suit or the allegations which are 
based thereon in the way alleged in the plaint 
but I hold it has been provod in another 
way.” 


1 


+ * % * 

[After dealing at length with this, Mr. 
Justice Woodroffe said : —) 

It will be observed from what I have said 
that the effect of the judgment is to -sub- 
stitute for the case of direct knowledge by 
the defendants of the plaintiff’s innocence, due 
to their direst knowledge of the truth of the 
acts owing to their having placed the bomb 
the house themselves, a case of knowledge 
on grounds of inference from alleged 
umstances and conversations inclad- 
; admissions. What Mr. Datt relied 
ening was not such an admission 
d fact that Bonomali had put 
he house. Mr. Datt mast 










. client's arrest, 


is true - 
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probably have had in the proofs of the 
plaintiff his first witness some such state- 
ment of the conversations he is said to have 
had with Mr. Weston as he (the plaintiff) 
has deposed to in the Court. It is a note- 
worthy fact, however, that in the opening 
(I quote from the transcript he has given us) 
he does not, beyond a vague allusion to 
“threats”, mention these admissions. lt is 
possible he did so and kas not been reported, 
Baot if so this can only have been because 
the reference was of a cursory character. 
Mr, Dutt to whom these conversations are 
alleged to have been reported possibly was 
able to estimate this evidence at its true 
valae and, therefore, rested bis case in cən- 
formity with the pleading on the story of 
the introduction of the bəmb in the house. 
If this were not so, one would have expected 
him to put these alleged admissions pro- 
minently forward. His argument would 
have bsen ‘there is no doubt about Mr. 
Weston’s belief in the innocence of my client 
for he repeatedly told him so. There is no 
doubt what his motive was in effecting my 
for he expressly told him. 
that the cause of the arrest which followed his 
threat was his failure to get his son to con- 
fess.’ If this story were true one would 
expect it to be put in the forefront of the 
case, especially if Mr. Datt had as the plaint- 
iff alleges been told about all these con- 
versations immediately after they are said 
to have occurred. That Mr Dutt did not 
so put it, shows two things; that he consi- 
dered his real case to rest on the story 
which his witness Bonomali was going to 
tell about the introduction of the bomb 
and he estimated as I have said the ‘story 


` about the alleged admissions of Mr. Weston 


at their true value by saying nothing 
about them. It was only after Bonomali’s 
story failed that an attempt which has 
proved successful was made to rest the 
case on them. 
* * * $ h 
Further, though the general onus was on 
the plaintiff, the learned Judge has criticised . 
only the evidence for the defendants. Beyond 
the statement that some of the plaintiff's 
witnesses are not loyal and law-abiding, a 
matter which the learned Judge has further 
found not to affect the truth of their 
testimony, there is no observation in the 
judgment against any witness for the plaine 
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tiff that his evidence was open to criticism, 
by reason of his having said that which was 
untrue. Even though, as Mr. Datt has 
pointed out, the learned Judge holds thas 
Bonomali’s story is not proved, he nowhere 
says that his evidence is (as it, undoubtedly, 
has been proved to be) false. Onthe con- 
trary, ås I shall have occasion to point out 
in this judgment, there is no doubt whatever 
on the deposition of the plaintiff and some 
of the most important of his witnesses, ib 
clearly appears, that they have given false 
and in some case admittedly falee testimony. 
To arrive at this conclusion it is nob necessary 
“to have seen these witnesses. 
onthe depositions themselves, As regards 
the appreciation of the defendant’s witnesses 
it is not only affected by the errora to which 
I have referred and others, bunt in some cases 
adverse criticism is passed upon them for 
which, in my opivion, no ground or insuffi- 
cient or incorrect grounds are given. AS 
regards the Moulvi’s evidence I will deal 
_ in detail later. Further, in the appreciation 
of testimony it ia necessary to observe whether 
it has been met by other available. evidence. 
But though the learned Judge has more than 
once adverted to the non-caliing of evidence 
- by the defendants, he has not observed that 
“the plaintiff's evidence is gravely open to 
attack on that very ground. In fact the 
only reference which he makes to this matter 
is with reference tothe objection which was 
strongly and rightly pressed upon him that 
inferences adverse to the plaintif should be 
drawn fromthe absence from the witness- 
box of Mr. K. B. Dutt, whois said to have 
knowledge, either personal or reported, on 


every one of the main incidents in the case 


and against whom,in connection with it, 
personal charges have been made, I deal at 
_ the conclusion of this judgment with the ques- 
tion whether Mr. Dutt was, as Counsel, preclud- 
ed from giving evidence and whether even 
< were that so, the fact of the plaintiff having 
briefed him deprivesthe deferdants of the 
comment that he should not have been briefed 
but should have been called. It is sufficient 
for me to say here that the fact that he was 
not called is,in my opinion, one of the in- 
validating arguments against the truth of 
. the plainciff’s oase. 
"Bafore passing to the evidence I will deal 
with the question of the standard of- proof 


lt is patent ` 
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required of the plaintiff in a “case such as 
this, to which both the judgment and the 
argument have referred. The learned Judge 
bas cited in support of his views in this 
matter the case of Jarat Kumari Dassi v. 
Bissessur’ Dutt (1), which was heard by the 
Chief Justice and myself. I wish to point 
out that the observations to which Mr. 
Justice Fletcher refers are to be found in the 
judgment of the Chief Justice, and that the 
ssparate judgment which I then delivered 


contains the grounds on which I disposed of 


that appeal. 
Iu my opinion there is bat one rule of 
evidence which in India applies to both civil 
and criminal trials, and that is contained in 
the definition of the terms “proved” and 
“disproved” in section 3 of the Evidence 
Act. This Act, to use the language of the 
Chief Justice in the case cited, “in conformi- 
ty with the general tendency of the day, 
adopted the requirements of the prudent 
mau as an appropriate concrete standard by ` 
which to measure proof.” The test in each 
case is, would a prudent man after consider- 
ing the matters before him (which varies 
with each case) deem the fact in issue to be 
proved or disproved? In a matter of this 
kind, the conscience of the Court can never 
be bound by any rule, but that which coming 
from itself dictates a conscientious and 
prudent exercise of its judgment. And 
speaking for myself where, whatever be the 
form of the proceeding, charges of a frandu- 
lent or criminal character are made against 
a party thereto, it is right to insist tnat such 
charges be proved clearly and beyond reason- 
able doubt, though the nature and extent of 
such proof must necessarily vary according 
to the circumstances of each case, There 
is a presumption against crime and miscon- 
duct, and the more heinous and improbable 
a crime is, the greater of necessity is the 
force of the evidence required to overcome 
such presumption. I cannot myself imagine 
a Court saying toa party, who, as in this 
case, may bea person holding a high and 
responsible position, with a previous unble 
ished record: “It is true that I hy 
reasonable doubis whether you dj 
grossly criminal acts with which 
charged, but I find that you did 









(1) 13 Ind. Cas, 577; 89 O. 245 at 
N. 265. 
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same.” And “this exclusion of reasonable 
doubt is gll that the so-called “criminal 
proof’? requires. 
Chief Justice to have held, and with this 
part of his judgment I agree, is, that the 
English rule in these matters (whatever it 
be, for anthorities are not at one) does not, 
as such, apply to India. He proceeded, how- 
ever, to say that the presumption against 
misconduct is not (asi have also said) 
without its due weight, though (be adds) 
the standard of proof, to the exclusion of all 
reasonable doubt required in a criminal case, 
‘may not be applicable. Thatis not that it 


is not applicable, but it possibly may not be. . 


For this, two English cases are cited. Apart 
from the fact that the English authorities 
are not uniform on the subject, in my opinion 
the reasons which exclude the application of 
the English rule (whatever it may be) in 
this country, also exclude as authorities the 
cases which are said to embody and interpret 
it, Whatever, however, be the standard of 
proof applicable, aud assuming it to ba as 
the learned Judge puts it, the plaintiff has, 
in my opinion, for the reasons which I give 
in my review of the facts:‘to which I now 
proceed, teiten to satisfy it, - 
+. * * * * R 

After be decision of this Court in the 
criminal appeal, the Government deputed the 
Commissioner of Burdwan, Mr. D. J. 
Macpherson, to inquire into and report upon 
: the charges made against the Police in res- 
pect of the alleged conspiracy. This waa 
done on the 10th June 1909, and on follow- 
ing days, Mr. Macpherson, who has been 'called 
in this case, took the evidence of witnesses in 
the presence of Mr. K. B. Dutt, who was 
implicated by the informer’s reports and 
who is said to have been the chief complain- 
ant and spokesman for the others. 
Some of the statements of the witnesses in 
that enquiry have been put in and used, and 
the witnesses for the plaintiff have been 
nsiderably cross-examined as to important 
repancies between these two statements 
nd now made. Learned Counsel for 
ondent has rightly objected to the 
of any statement which is not 
evidence actually given at the 
epositions at the enquiry are 
a either to corroborate or con- 
given here. Mr. Macptierson 
ort, and a question arose 
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about its production. I cannot see myself 
how a finding on a departmental inquiry or 
Mr. Macpherson’s opinion in the matter 
could under any circumstances bə evidence 
before us. Bat in any case the Government 
claim, as it was entitled to do, privilege. 
We have been told that in- the House of 
Commons the Secretary of State declared 
that it was not advisable that the report 
should be published during the pendency of 
these proceedings. A similar privilege was 
claimed for a confidential diary of the Moulvi. 
Mr. Justice Fletcher allowed both claims of 
privilege. A suggestion was, however, made 
in cross-examination on behalf of the plaintiff 
that the Government claimed this privilege 
because it knew that the documents would, 
if produced, falsify the defence and 
that it did not, to use Counsel’s word, “dare,” 
therefore, to produce them, The question 
in which this unfounded suggestion that 
Government was assisting a case known by 
it to be false was made, was a scandalous one 
and was very rightly disallowed by Mr. 
Justiċe Fletcher. The supposition is not to 
be tolerated that the Government of this 
codutry, one of whose functions is to 
administer justice through the very Court 
in which this accusation was made, was 
itself party to a conspiracy to defeat tha 
just claims of the plaintiff by wrongfully 
withholding that which, if produced, would 
establish the falsity of a defence of its 
officers which they had further aided by 
public money. ‘The suggestion serves, how- 
ever, as a leading sample of the reckless and 
unfounded charges which have been made 
throughout this case. 

On this point of privilege, another matter 
must be noted; whena document isin fact 
privileged no adverse inference can be 
drawn from its non-production, for to allow 
this would be in fact to destroy the privilege. 
This rule applies as regards the party 
claiming privilege. A fortiori, where, as 
here, privilege is claimed by a third person, 
no adverse inference can be drawn against 
any party to the suit in consequence of such 
claim and allowance of privilege. The 
learned Judge, however, when dealing with 
the avidence, notes that the confidential 
diary was not produced, with the apparent 
object of drawing an adverse inference 
therefrom. If further the suggestion was 
that the confidential diary had beep kept 
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back, the appellants have rightly contended 
that such an inference’ was prejudicial to 
them. The defendants do not represent 
“the Government, though being its officers, 
the costs of their defence are, I understand, 
borne by it. They, are sued ` personally for 
their own alleged personal wrongs. Had 
they been the parties claiming and allowed 
privilege, no adverse inference could be 
drawn against them. But they are not. 
They in fact complain that the decision of 
“the Government not to produce these docu- 
ments bas hampered them in their defence. 
In particalar it is claimed that the produc- 
tion of the Moulvi’s confidential diary would 
have helped to establish, as I think it 
might, the authenticity of the informer’s 
reports which. have been challenged. The 
‘learned Judge further allowed the claim of 
privilege for which the Evidence Act, 
. section 125, provides, but has yet in several 
instances drawn inferences adverse to the 
Police defendants by reason of: the non- 
disclosure by them of the source of their 
information, the subject .of the privilege. 
The learned Judge’s comments were, in my 
opinion,.nob open to him. It must be, of 
course, first determined whether there is a 
privilege or not. But it is obvious that after 
the Court has once held that a document or 
subject-matter of enquiry is privileged, with 
the result that the other party cannot 
compel production or answer, the comment 
is not then open to the Court that the party 
to whom privilege has been allowed has 
not done or said that which the law and the 
Court have said he cannot be compelled to 
do orto say. I will only add as regards 
section 125 of the Evidence Act that though 
the section does not in express terms prohibit 
the witness, if he be willing, from saying 
whence he got his information, both the Eng- 
lish authorities from which the rule is taken 
and a consideration of the foundation of the 
rule show that the protection should not be 
made to depend upon a claim of privilege 
being put forward, but that it isa duty of 
the Judge, apart from objection taken, to 
exclude the evidence, A fortiori if objection 
is taken, it cannot, since the law allows it, 
be made the ground of adverse inferences 
against the witness. 
The learned Judge, in dealing with the 
evidence of the witnesses for the defence, in 
more thau vue place says that it is a matter 
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able to 
for the 


of comment how Lal Mohaf was 
discover them. The law, however, 
purposes of the administration of justice 
provides that a Police officer shall not be 
compelled to say whence he got any in- 
formation as to the commission of an offence 
(Evidence Act, section 125). The pro- 
tection does not depend upon a claim being 
made, and it is the duty of the Court, 
apart from objection taken, to exclude such 
evidencs. Here, moreover, the witness 
claimed and was allowed privilege. This 
being so, it was not, in my opinion, open to 
the Court which allowed the privilege, te 
draw inferences adverse to the case which 
the witness was called to support, because 
that did not appear in the witnesses’ evi- 
dence which the law had nrokonted from 
disclosure. 
* * * * x 
[His Lordship dealt at very great length 
with the condition of the Midnapore ` District 
in 1908, and summed up his conclusions as 
follows:—] The learned Judge finds what 
is, indeed, obvious that it was in a highly 
seditions state. He further says this: — 16 
ja not denied that at this time, in fact, there 
existed a criminal conspiracy at Midnapore 
which included Satyendra and Khudiram 
both of whom were subsequently hanged.” 
The learned Judge’s conclusions are correct, 


‘bat he is not, I think, right in saying that 


the fact was admitted, unless Mr. Datt has 
gone back upon something he said to the 
learned Jndge which was the case of the 
latter saying that a conspiracy was not 
denied. On the contrary, it is denied, even 
in this appeal in which I put this passage to 
Mr. Dutt who did not accept the finding, but 
contested it. In fact, when one looks at the 
evidence, one finds tliat the point has been 
contested all along andon that account the 
defendants have been driven to call a mass 
of evidence to establish a point of which 
there is not the least doubt and which should 
have been admitted. Hven in this appe 
after all the evidence bas been taken 
that the respondeat’s Counsel will d 
make some vague and gradging ad 
that there may have been some fo 
and one or two of what My 
“pioneers” in sedition, I 
Midnapore. It is, in fact, 
the ease that the admissio 
conspiracy as the learued Ju 
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made. However little founded such an 
allegation wight have been, it would have at 
least been intelligible if it had been argued 
that there was sedition and conspiracy in 
Midnapore, in fact and that what the defend- 
ants did was to implicate wealthy and 
influential people in a conspiracy which did 
exist, though it did not include them. The 
case, however, made is not that; but that in 
a District peaceful, but for the scarce 
extravagances of youths on the one hand 
and a few adult sedition pioneers on the other, 
the defendants hatched a “bomb conspiracy” 
which had no existence outside their own 
evil imagination, for the purpose of snaring 
into the net, to which Mr. Datt’s opening 
alludes, the loyal but wealthy residents and 
others of Midnapore. 


Mr. Dutt’s cross-examination of Mr. 
Weston and Mr. Nelson as to the armed 
guards which the former had at his house 
was directed to show that there was no 
ground for apprehension as there was no 
sedition or conspiracy. 


I do not take up time in naga all the 
plaintiff's prevarications on these points, 
but, having denied .that he knew what a 
volunteer was, it was shown that he himself 
had used the term in his evidence before 
the Sessions Judge in his statement (which 
must have bsen also untrue) that he did 
not know that his son was a ‘volanteer.” 
He then proceeds to explain that he did not 
correct that deposition (though why he should 
correct it at all does not appear) “but when 
the clerk read it I was not able,” he says, 
“to eatch the word’ and so forth. At 
length he admitted that there were 
some volunteers “who did “not go to 
war,” and that his son was a volunteer, 
though to save something of his state- 
ment he would not admit that he knew 
he was the Captain. He cannot account 
for the presence of the volunteer flags and 
badges in his house except upon the 
supposition that “they might have been 
vought there by little boys” though why 
“little boys” brought them to his house 

T than another he cannot say except 
surmise that his own ‘little boy” 

T to pick them up and then brought 

from that playground. Having 

he did not know what an Akhkra 

"s deposition before the Sessions 
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Judge stated that he himself had warned 
his son against going to Akhras, of which 
word though he now pretends that he ~ 
does not know the meaning, he then 
accurately defined as “places where lathi 
play and sword exercises are done.” This 
shuffling and prevarication are characteristic 
of the plaintiff’s evidence on more important 
points in the case. 

Having dealt with the sedition and con- 
spiracy which in fact existed in Miduapore, 
I pass to the allegation that the defendants 
contrived to invent to falsely implicate the 
plaintiff and his son. [His Lordship dealt 
with Mr. Weston’s evidence and proceed- 
ed] :—It is straining credulity to its full 
length to suppose that a Magistrate in a 
District so seditious that his own safety was 
in peril, in receipt of daily information 
and proof as to its disaffected condition 
and the presence of Arms and Explosives, 
aware of the existence and possibility of 
actual outrage, with, as the learned Judge 
finds, more work to do than time to do 
it, should under circumstances, such as 
these, set himself down in company with 
his subordinates to invent, with these 
materials at his hand, an imaginary con- 


-Bpiracy in which the basest means should 


be employed to implicate the loyal and 
the innocent. In the Uourt of trial, beside 
the charge of blackmail made against the 
Police, suggestions of corruption were made 
against Mr. Weston. Mr. Datt now says 
ha never made sucha charge, a matter to 
which I later réfer. We have accordingly 
asked him what object then Mr. Weston 
could have had in entering into sach a 
base conspiracy and Mr. Dutt has replied 
that “it is hard to say.” But perhaps 
it was never expected that such a charge 
should be accepted. Before us it barely 
emerged from the background from which 
it was cast. It serves, however, sometimes 
the purpose to make a soiling charge 
without hope of real attempt to prove it. 
I have said that the learned Judge has 
not found these charges proved for there 
is no evidence which establishes them. 
What he has doneis to substitute another 
and a different conspiracy altogether, a 
conspiracy to doan act which, if proved, 
was grossly illegal but stands clear of these 
grave charges of fraud., 

The observations I have already made 
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and those which follow, establish that no 
question ‘of conspiracy of any kind arises 
as regards Mr. Weston and the Police. 
` Whether Mr. Weston who is alone re- 
sponsible for the arrest did so illegally is a 
question with which I later deal. 
$ KI ¥ x * x 

[Proceeding fhis Lordship dealt with 
Abdur Rahman’s evidence and Mr. Justice 
Fletcher’s criticism of it, and after examin- 
ing some circumstances which went to 
establish the truth of Rahman’s reports, 
said :—] ‘ 


The whole of the learned Judge's criticisms 
of this witness is that his evidence was 
affected by other erorr based on suspicion 
and that Rahman and.the Moulvi are 
unreliable and, therefore, their evidence is 
not to be accepted unless corroborated 
though such conclusion must itself depend 
on the evidence. But even where corrobo- 
ration exists, as in the case of Mr. Plowden’s 
statement, of what Rahman told him, the 
learned Judge rejects it on theground (as 
he has done in the case of Mr. Weston’s 
evidence as to the search and arrest) that 
his memory must be at fault, No reason is 
assigned for this conclusion and I can see 
none unless it be that the acceptance of 
Mr. Plowden’s statement would in fact 
help to establish the credit of a witness 
whom the learned Judge says he does not 
believe; in other words that Rahman’s 
evidence is false and if Mr. Plowden’s 
evidence corroborates him then he must 
have made a mistake. But heis not only 
corroborated by Mr. Plowden but by Mr. 
Weston and Mr. Cornish. “The former 
speaks to the early mention of matters in 
connection with the Caleutta conspiracy 
and several revolvers were produced to 
Mr. Cornish of one of which (the white 
handled one) he made a sketch.” The 
learned Judge has put aside both these 
witnesses. As regards Mr. Cornish and 
the revolvers the learned Judge, whilst 
admitting their production, queries the 
source whence they came. There is nothing 
improbable in their having been in the 
unlicensed possession of arms in - Midna- 
pore. Such arms were produced just as 
the seditious literature which was also 
going about was produced. Moreover, as 
regards one revolver the fact that it was 
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found subsequently on Khudiram after 


` the Moazafferpore murder conclusively cor- 


roborates Rahman as to the soutce whence 
it came. : 

In my opinion the learned Judge’s 
conclusion that Rahman’s reports were 
false are not justified by the evidence which 
satisfies me that at least a substantial portion 
of the information which he gave was well 
founded, 


[Dealing with Rakhal Laba’s reports, 
his Lordship said that these reports were 
very extensive, and he would later have to 
point out that the greater part of thé 
discussion into which he was taken by the 
argument led to nothing, which really 
bore upon the issues in this case. He 
then stated the general character and 
gave the gist of the reports, and went on 
to say:] There are really two questions 


. which arise upon the truth of the reports ; 


but only one of these isin any case rele- 
vant, viz, are they true in so far as they 
implicate Santosh Das directly, and through 
him and indirectly the plaintiff ; secondly, . 
are they true in so far as they implicate third ` 
parties P In this case we are not properly con- 
cerned with the second question. Now as re- 
gards the plaintiff and Santosh, the defendant 
has, in proof of the reports, the finding of 
the bomb in their bouse, if the learned 
Judge’s decision on this point is upheld. 
This evidence is itself sufficient, without 
having recourse to the testimony of Mohesh 
Chandra Kundu and Rakhal Bera which, 


. if true, only proves that one day they saw 


the Raja of Narajole leaving Jamini’s house, 
—a circumstance mentioned in the report 
of the 7th July on which the search was 
made. 


As regards, however, the question of the 
implication of others than the plaintiff and 
his family, the defendants’ evidence except 
as regards Baroda Dutt and his family and 
Surendra Mukherjee, amounts to very little 
if indeed anything. As regards the Dutts 
there is the very strong evidence, .unle 
displaced, of the finding of a bomb in t 
house, and as regards Mukherjee the 
his confession. As regards anybod 
the evidence amounts to next to 
The defence witnesses who speak t 
ports are some ten in numbe 
these witnesses that the learne 
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fe . 
said “that there is not a word of truth” in the 
testimony of them. 
* * * % * 
[His Lordship then reviewed this evidence 
and said:— |The conclusion then at which I 
arrive is, that as affecting the plaintiff and 
Santosh, Tiaha’s reports are “prima facie” 
proved by the discovery of a bomb in their 
house, apart from the evidence of Mohesh 
and Rakhal Bera which may or may not 
be true, The confession of Santosh also 
“has, unless displaced, relevancy ou the ques- 
‘tion whether there were grounds for the 
” defendants’ 
For reasons which I subsequently give the 
confession of Santosh has not been shown 
to be false; but, as I also there - state, 
even if it were, the plaintiff would also 
have to displace the inferences arising from 
the discovery of tke bomb in his house, 
which he does not achieve if he does not 
prove, as I think he has- not proved, his 
allegation that the defandants conspired to 
- put it there. As regards Baroda Dutt, whose 
name is mentioned in the report of the 
27th July, and other members of the family 
and Madhusudhan Dutt, their common 
manager, the reports are “prima facie” 
proved by the discovery of a bomb in the 
Dutts’ house. For the reasons later stated, 
the plaintiff has not established that the de- 
fendants conspired to put that bomb in the 
Dutts’ house, and both the unsatisfactory 
character of Baroda Dutt’s own evidence 
and the absence of evidence from Madhusudan 
‘Dutt and other members of the family failed 
to rebut the “prima facie” proof. 


Then as regards Surendra Mukherjee, his 
confession is as against him “prima facie” 
evidence of his guilt as alleged by the 
reports and the plaintiff, for reasons, sub- 
sequently stated, has not shown that his 
confession, is as alleged, untrue. As against 
the plaintiff the confession of Surendra is 
not directly evidence of the truth of the 
facts deposed toinit. It is, however, evi- 
lence of the existence of grounds for the de- 

dante’ alleged belief in the reports. 

agtly, as regards the rest of the persons 
med in the reports, there is no sufficient 

a to prove that as against them 

3 reports are trne, In so holding 

to guard myself from being under- 

ay that the rest of the charges 


alleged belief in the reports, ~ 
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made in the reports are wholly false. That 
is another matter. What I hold is that 
there is no evidence in this case which 
proves them to be true. But for the sake 
of argument and of this judgment it may be 
assumed that they are untrue. It makes no 
difference one way or another. What really 
concerns ug here is not charges against 
third parties. What we are concerned with, 
is the question whether a bomb was truly 
discovered in the plaintiff's house which justi- 
fied search and arrest or whether the defend- 
ants conspired to put and did put it there. 

Whilst, then, I amof opinion that the 
evidense does not justify the conclusion that 
all the reports are false, there is certainly 
no ground for the conclusion or conjecture 
that they are all true. On the contrary, 
T think it possible and in some cases 
probable, that they are not. Whilst on the 
cne hand it is not improbable that seditious 
action, where it was not actually inspired by, 
received the sympathy and perhaps, in the 
indirect way, the support of members of the 
more responsible classes, there is an initial 
improbability against any active participation 
by them in such action, I am quite ready to 
believe that some of the persons charged were 
innocent. Thus ueither probability nor the 
evidence suggested that the charge against 
Mr. K. B. Dutt of subscribing for bombs 
and the like is true. On the contrary, it 
seems in a high degree improbable, and in all 
likelihood untrue. And there may be others 
to whom the same observations apply. 


Obviously ‘an accusation by a man like 
Rakhal Laha whose livelihood at the time 
depended on his supplying information 
regularly amounts to little. I am also ready 
to believe that some others have no worse 
offence ` to be laid to their account than that 
of associating with persons of extreme views 
and listening with silence and refraining 
from putting a stop to their speeches and 
actions. Such association and conduct may 
have formed one ground for false rumours 
against them. On the other hand, there was 
at Midnapore a party which at least passively 
acquiesced in, when it did not actually inspire, 
projects of violence and there was a younger 
and lesa responsible section who were ready 
to give ard, asthe evidence shows, actually 
did give effect to such projects. 

Having regard then to the evidence and in 
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particular to the failure of the plaintiff to 
rebut the inferences arising from the dis- 
_ covery of the bombs at his and Dutts’ house, 
as also to the confessions of Santosh and 
Surendra, matters with which I later deal, I 
conclude that Laha was a real informer and 
that whilst his reports may have been in part 
untrue, owing either to ill-founded rumour or 
possibly to his own invention, they were not, 
as alleged, wholly false, but, on the contrary 
and on the evidence, must be beld to 
be true as regards Santosh, Surendra 
and Baroda Dutt or other members of his 
family, who were responsible for the pre- 
sence of the bcmb-in their house; or to put 
it at the lowest, the reports must be held 
as regards such persons to possess such 
“prima facie” troth as to justify the belief 
of the defendants and their action taken 
thereon. 

These conclusions really dispose of the 
next argument which, however, J shall men- 
tion and with which I shall shortly deal, I 
have held that the reports were not wholly 
false, Assuming, however, that they were, 
they would not, in itself, fix the defendants 
with any liability. An officer is not liable 
who acts-on false reports provided that he 
acted honestly in respect of them. As the 
learned Judge points out, itis not expested 
of a Magistrate that he should be an expert 
in criminal investigation and all tbat is 
required of him, (and I may add, of the 
Police) is common honesty of purpose and 
action. Thelearned Judge also finds that 
Mr. Weston did take some steps to satisfy 
himself, as to the truth of the informer’s story 
though he adds “he had neither the time; for 
his charge at Midnapore seems to have been 
an extraordinarily heavy one, nor the experi- 
ence to do this in a satisfactory manner. Ib 
is certainly true that Mr. Weston was 
overwhelmed with work and tke anxiety the 
seditious state of his District added toit, 
though I think the learned Judge has under- 
estimated what Mr. Weston did do by way 
of testing the information received. 


We may attribute error but we cannot 
attribute lack of honesty and intelligence 
to all those who hadto deal with these 
reports. Their difficulties arise, in ‘my 
opinion, from the fact that the learned Judge 
has in this and other instances put aside 
the case of the parties to make one of his 
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own. This is nota case where%t is alleged 
that the Police alone concocted z credible 
reports and thus imposed on the Magistrate. 
The cage is that the reports were incredible 
and that both the Police and, Mr, Weston 
stand (as they must on such an assumption) 
on the same footing. This common footing 
in this matteris the case of Mr. Datt who 
challenges the learned Judge. It is also that 
of the appellants, and what I conaeive the 
Court's duty in any case to be is, to decide on 
the case of the parties and not on some third 
case. There is in fact no ground in the case 
as made for the distinction which tre learned - 
Judge has drawn between Mr. Weston and 
the Police inthis matter. If Mr. Weston 
should not have believed, then Mr, Cornish, 
Mr. Plowden andthe rest should not have 
believed them and if they did thev areas much 
in the alleged fraud as any o , else. The 
learned Judge bas naturally avoided such à 
conclusion but only at the cost of a distinction 
which is not warranted by the evidence. 
The learned Judge’s finding on this matter 
is also a sterile finding since it has no bear- 
ing onthe issuesin the case. It does not 
touch the issue as to the alleged introduction 
of the bomb, for the learned Judge finds that 
the Police did not put the bomb in the house 
notwithstanding that they did not believe the 
reports. It does not bear upon the issue of 
the plaintiff's arrest, for the learned Judge 
holds Mr, Weston liable in this matter 
though he did believe the reports. Ib 
does not affect the Police on the same 
issue, for the finding against them is made 
independent of that relating to their alleged 
disbelief inthe reports; and the finding as 
to that disbelief cannot itself stand with the 
finding that on the issue of the introduction of 
the bomb the plaintiff has failed. 


The question, as I have said, arises neither’ 
on the case nor the findings, nor on the 
facts. The whole argument of the learned 
Counsel further confuses probability and ` 
credibility. Some incidents in the reports 
may be improbable but that is not to 
say that they are incredible. It is su 
gested that itis inoredible that a gentlem 
like Mr. Dutt should enter into a 
conspiracy against Government, An 
have been asked even to say tha 
incredible that in a disaffected 5 
district, gentlemen whose loyalty 
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abiding charaêter have been believed by 
the learned Judge should enter into such 
a conspirafy. But what iaitwe are asked 
to believe by the plaintiff ? We are asked to 
believe thai Mr. Weston, a gentleman 
whose claims to respectability are not 
inferior to those others whom Mr. Dutt 
mentions, joined with the Police in a con- 
spiracy to implicate innocent persons, one 
of the means employed being the fabrica- 
tion and introduction of bombs in such 
persons’ houses. We are asked to say 
not only that this is credible but to 
hold that it is true. None of these 
propositions are ineredible; though to all 
of them, improbability, in varying degrees, 
may attach. : 

Concluding, then, that the reports were 
tho work of Laha, that they appear to be 
partly true and partly unfounded, that 
they are not incredible on their face, and 
that the defendants when they acted on 
them believed them to be true; I pass 


. to the facts relating ‘to the search of the 


8th July which is said to have been induced 
by them, 
. # * * * 
[After detailing the ‘evidence as to the 
search, the alleged introduction of the bomb, 
and the confessions, Mr. Justice Woodroffe, 
referring to the confession said :—] 


The, learned Judge does not, as I have 
stated, come to any conclusion on the main 
point, namely, as to the modein which the 
confession was given. Was it dictrted by 
Mr. Weston or tutored by the Police accord- 
ing to the varying allegations of Santosh 
or was it given as Mr. Nelson and Mr, 
Weston state? Tho 
that though he thinks Mr, Westou’s conduct 
was improper and irregular (in being 
present at the confession and suggesting 
questions) he sees no ground for suggesting 
that Mr. Weston or Mr. Nelson put 
to Santosh questions, and received answers 
which they knew to be untrue. Bat the 
is—Did Mr. Weston put any 
‘nestions at allP Did Mr. Weston, as 

ntosh says, put the questions and himself 

ate the answers, and was Mr. 
is matter a dishonest tool of his? This 
‘he issue upon which the learned 
judgment was invited. Jf those 
ons are unfounded, then Santosh's 
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credit on this point generally is gone. 
Instead of coming toa conclusion on this 
jssue, the learned Judge in this as in 
other instances finds acase which is that 
of neither party; wiz, that Mr. Weston 
thought that with a little jadicious ex- 
amination (according to Santosh he took 
the whole matter into his hand and 
dishonestly tutored instead of examining 
him), Santosh might make a full disclosure 
with regard to a considerable portion of 
the conspiracy (although according to the 
plaintiff's case, Mr. Weston knew that 
Santosh was innocent and that there was no 
conspiracy at all). 

In my opinion and I so find, not only is 
there no foundation for the charge that 
either of these gentlemen took part in 
recording a confession which they knew to 
be false or that Mr, Nelson certified that 
it was voluntary when he knew that it was 
dictated or tutored but the manner in 
which the confession was recorded was as 
stated in their evidence and the testimony 
of Santosh to the contrary is, I am satisfied, 
in this matter, where it is in conflict with 
their evidence, wholly untrue, 


* * * KK % LA * 


[Further examining the evidence, Mr. 
Justice Woodroffe said, the learned Judge, 


though he did not expressly say s80, 
appeared to accept Ashutosh’s story of 
the visit to Mr. Weston, and proceed- 


ed :—] 

I am unable to 
on -its face to be 
poiut out that 


as it appears 
untrue. I may here 
the evidence is not - 
correctly stated in the judgment. lIt 
is not the fact, as there stated, that 
Ashutosh was directed to be at Mr. Weston’s 
house, on the morning of the 13th, and 
that he went there and found Mr. Weston 
sleeping and was told to come back late, 
According to Ashutosh he did see the Magis- 
trate at 7 or 8 A.M. and had a conversation 
which the learned Judge has omitted, 

Before Mr. Macpherson Santosh said that 
it was not true that he tutored Surendro and 
that his retractation statement was not true 
and that they were Asha and Jotin who 
tutored Suren. According to the third story 
he had told, it was the Polica who were ta- 
toring him, The learned Judge is in error 
in thinking that the alleged tutoring was on 


do so, 
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the 13th and 14th. Acsording to the evi- 
dence, it was on a later date. According to 
the Police- cage, Santosh was confronted with 
Surendra when the former said he had given 


out everything upon which they had a oon- 


versation and Surendra who had previously 
denied all knowledge in the matter said hg 
would make a statement, Sarendra’s oonfes- 
sion mentions Ashutosh Das. Santosh ad- 
mits that that night the Police did not tutor 
Surendra to implicate Ashutosh. The latter 
jt ig said was then sent for as he was im- 
plicated by Surendra. He at first denied all 
knowledge in the matter but being informed 
of Sarendra’s statement consented himself to 
make a statement. 

Acoording to Rakhal’s reports, Ashutosh 
was prominent amongst the violent anarchists. 
The idea that the Police tutored him to 
make a statement which indicates that he 
practically knows nothing of the conspiracy 
atall, and oan scarcely accuse anybody of 
anything tangible and make Ashutosh learn 
it by heart and reproduce it, is so absurd as 
scarcely to deserve criticism. I have alluded 
to it in some detail because this is oneof thé 
several ciroumstances whish, in my opinion, 
stamps him asa mandacious witness. 

1 here stop to examine this matter for it 
ig one of the several circumstances which 
shows that Asbutosh Das is as untruste 
worthy as his brother. Aocording ‘to this 
witness (and the evidence of Surendra and 
Jotindra are much the same) Ashutosh, who 
says he himself knows nothing, never 
really made any statement at all. He was 
given, we are told, a large sheet of paper 
to learn from and for four or four and a 
half hours studied his lessons. He says 
he was prepared to state anything which 
the Police wanted him to say, and we know 
that according to the reports Ashutosh was 
deeply implicated in the alleged conspiracy. 
The Police, therefore, would (one might 
expect) deeply implicate this willing tool. 
Subsequently he was called on to repeat 
what he had learnt, and Lal Mohan took 
his statement down. But what was taken 
down was not what Ashu really said but 
what was put down in the sheet as that 
which he was tutored to say. Under these 
circumstances, one would expect that a 
statement so prepared and recorded, what. 
ever else it might be, would be wholly 
sufficient and unexceptionable from the 
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point of view of the prosectition in that 
case. One is, therefore, surprised, to learn 
from Ashutosh’s evidence after the usual 
prevarication that when it was taken to 
Mr. Weston, he rejected it, as whelly 
insufficient. We are asked to believe then 
that the Police defendants had so little 
knowledge of what their fellow-conspirators 
wauted, that they with the informer’s 
reports at their disposition took all this 
pains to prepare the statement which was 
regarded by him as worthless. Mr. Weston 
swears that he never saw Ashutosh at his 
house after the 13th August, but Mr. 
Justice Fletcher finds from the evidenca of 
Ashutosh that this is untrue and that the 
latter saw him and had conversation, on 
the Lith August. He says he was taken 
to the Magistrate’s house by the Police. 


[After reading Ashutosh’s evidence on 
this point, his Lordship said:—] It is to be 
observed that this evidenca really suggests 
that Mr. Weston knew that what Ashutosh 
had said was false but that it was not 
sufficiently false and did not meet with 
his purposes and warned Ashutosh to be 
careful not to betray him to the Police 
by saying that the Police had tutored him 
or that the Magistrate had induced him to 
make these statements. When, moreover, 
Ashutosh charged him with a betrayal of 
his alleged promise, the Magistrate said 
nothing and in effect admitted it. The learned 
Judge expresses himself as being satisfied 
that this evidenca is true. I find it difficult 
to reconcile the learned Judge’s findings 
on these and similar points with his general 
conclusions as to Mr. Weston’s honesty of 
purpose that he believed the Police reports 
and the confessions were true and s> forth. 
If this evidence is, as the learned Judge 
finds, true, then Mr. Weston has not only 
perjured himself but the evidence will show 
that he knew that the Crown case was 
false, that the Police had tutored the accused 
and he was as muchiu the alleged conspiracy 
asthe Police whose case the learned Judge 
distinguishes from his, In my opinion th: 
statement is on its face s) improbable—+’ 
story of the Magistrate giving himself as 
admitting to a man like Ashutosh or 
one that he knew that the case was 
and asking him to baso good as not t 
out his “tempting offers” and his: 


va 


Vol. XXII] 
D. WESTON 0. PEARY MOHUN DAS, 


Police misdsings when he (the witness) was 
taken before another Magistrate, that I should 
have hfd the greatest difficulty in believing 
it, if if was deposed to by other creditable 
witness. The learned Jadge does not 
criticize Ashutosh’s evidence or indeed any 
evidence given on behalf of the plaintiff. 
That evidence is, as I have already shown; 
quite unreliable, as is also the evidence of 
the plaintiff and other members of his 
family. : 

Ashu said when ‘he went to the Bar 
Library that he saw a number of Pleaders 
and Mr. Dutt in the Library. All these 
Pleaders (some fifteen) were there and doing 
nothing, for it was five in the afternoon and 
had evidently assembled to hear what 
Ashutosh had to say. He says “I told them 
all’ and how he had “escaped” from Mr. 
Weston who had torn up his statement, an 
allegation itself untrue for the original was 
then and until it was mislaid by Mr. 
Hadrill, in existence. He asked whether 
Mr. K. B. Dutt who bad heard all the con- 
versations did not say to Mr. Bradley Birt 
that Mr. Weston was making a serious 
blunder and replied that he could not say 
in what light Mr. Dutt took what Ashutosh 
said. ' He was again asked whether Mr, K. 
B. Dutt had not told him he had informed 
Mr. Macpherson that he considered Mr. 
Weston was blind to the misdeeds of the 
Police and replied he did not know. Mr. 
Dutt has not been called and though his 
views by themselves would not be relevant; 
it would be obviously material to know 
whether he had said this for if he had, it 
is not possible that the plaictif could have 
informed him as he says he did of the 
alleged conversations he had with Mr. Wes- 
ton, and which if true show that he was as 
guilty if not more guilty than the Police 
were alleged to be. In fact, if Mr. K. B. 
Dutt made this observation it is destructive 
of the case made against Mr. Weston. After 
the meeting, the Pleader Kamoda Charau 
Ghose and some others went to Mr. Bradley 
Birt as they “were informed that almost 
all the gentlemen of the town were going to 
e implicated.” Mr. Bradley Birt says that 

sy complained against the 

told them, he was not the person to 
“tain the complaint bat Mr. Weston, on 
i they said it ‘was no use going to the 

as he was the head of the. Police. 
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The learned Judge's statement that they 
said that Mr. Weston was entirely in the 
hands of the Police is incorrect; Mr. Bradley 
Birt says that they made no charge of crime 
or bad faith against Mr, Weston himself 
and that a few days after this, he saw Mr. 
Dutt who did not do so either. : 

At this stage I will deal with the evidence 
of one of the witnesses, the Pleader Upendra 
Nath Maity, who was present at the Bar 
Library meeting. He was also called on to 
disprove the truth of the allegations in the 
reports of the informer against him. He is 
a plaintiff in one of the other suits against 
Mr. Weston and interested in the present 
case. Mr. Justice Fletcher has entertained 
a high opinion of this witness on the ground 
as he says of his respectability “and position 
and has also described him as the most im- 


‘ portant of the thirty odd witnesses who are 


> 


Police and- 


called to speak against the reports. 


I regret to say that I cannot share this 
view aud, in my opinion, the evidence of this 
witness which the record shows to have been 
givenin parts in an evasive, prevaricating 
and impertinent manuer, is not truthful. 
I need not trouble with his evidence touch- 
ing his alleged complicity in the bomb 
conspiracy. His denial on this point may 
be correct, though a conclusion in thig sense 
would not safely rest on his denial alone. 
It is sufficient to state that he says that not 
only has he never had anything to do with 
bombs but that he has never in his life 
taken part in politics and is indeed careful 
to state that for so little a matteras the pos- 
session of a photo of Dadabhoy Nowroji, a 
copy of the Bengal Partition scheme and 
something like an essay or speech found n 
the search of his house, is not responsible aad 
that they came from the box of a boy who 
was being maintained by him. He asks the 
Court to suppose that he was not even 
aware that an indignation meeting was held 
at Midnapore to protesi against the action of 
the Government with regard to the Barisal 
Conference, though the “Medini Bhandab” 
represents -him as having himself seconded 
the resolution by which Mr. K. B., Datt was 
voted to the chair at such meeting. 


I now come to an incident as to which a 
great deal of evidence has been given and 
the arguments on“ which extend over some 
three or four days before us. On the 31st 
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August two petitions were putin by Santosh 
and Surendra respectively asking for bail. 
The petition of the former saya: “Your peti- 
tioner respectfully insists that an opportunity 
should be offered to your petitioner to make 
a statement which would disclose the cireum- 
stances under which he was by threat, in- 
ducement, persuasion compelled to make a 
statement which is being treated as a valid 
confession.” Surendra’s petition contains 
the passage ‘that your petitioner, therefore, 
prays that he be produced in your Honour’s 
Court to-day and that he may be let out 
on bail after your Honour’s ascertaining the 
real state of affairs by allowing him to make 
a statement.” 


Now the plaintiff charges that Mr. Nelson 
who was then ix Court knew on that date 
that these petitions, had been filed before him 
and that the two accused (one of whom had 
made his confession to him and the other in 
his presence) were desirous of having an 
opportunity of retracting them but he was 
unwilling that they should have this oppor- 
tunity and that he and the defendants atb- 
tempted to suppress these petitions in order 
that the accused might meanwhile and be- 
fore the next hearing be persuaded to adhere 
to the false confessions they had previously 
made, 


This charge is made though Mr. Nelson 

. swears that be was not informed that Santosh 
and Surendra wanted to make a sta‘ement and 
if he had been so informed, he would have 
given them an opportunity—an assertion which 
not one of the plaintiff’s witnesses dares cate- 
gorically to deny. The prevarication and con- 
tradiction are even for this case extraordinary. 
To the witness Satya Charan -Mukerji, the 
question had to be put no less than eleven 
times before he would give a straight answer, 
and he then shrank from asserting that Mr. 
Nelson was informed and took refage in a 
pretended ignorance. Indeed it has not been 
suggested before us that Mr. Nelson was so 
informed. What has been done is that he 
put forward the evidence of the Pleader, 
Peary Lal Ghosh, who says that Mr. Nelson 
burked Mr. Dutt as he was about to inform 
him of the matter. But though this question 
bas been the sabject of controversy since the 
31st August 1908 this allegation has never 
been made before nor by any other witness 
in the present case, is directly contradicted by 
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several witnesses for the plaintiff and has 
evidently heen invented by the witness on 
the spur of the moment. On the top of all 
a suggestion is made that Mr. Datt who was 
the Counsel made a statement to Mr. Mac- . 
phersun, which if made and trae, shows that 
the allegations which he asks us to accept on 
behalf of his clients is personally known to 
him to be untrue and Mr. Datt is not called. 
I propose now to examine this matter fully 
because so far from this charge having any 
foundation Iam fally satisfied that it was 
never intended that the Court should 
know of the contents of these petitions and 
both the incidents and the charges made 
thereon throw grave discredit on the plaintiff's 
cise and on Peary Lal Ghosh, the Pleader, on 
whose evidence this charge mainly rests. 

lė is admitted that three petitions were 
‘prepared outside the Court and notin the 
Jail, that the three accused, the plaintiff, his 
son Santosh, and Snarendra were asked to 
sign them in Court and that they did so 
whilst they were ia the dock, It is denied 
that the petitions were filed in the ordinary 
*way in open Court bat they were, it was 
charged, put in the record in such a way 
that the Magistrate’s attention should not. 
be drawn to them. It is said and it is 
indeed not denied that neither Mr. K. B. 
Dutt, who appeared as Counsel for the ac- 
cused other than the Raja of Narajole nor 
any one else ever stated to the Court 
that the accased wished to retract their 
confession. And a likely reason for this is. 
that the plaintiff and those in his interest 
had committed themselves to a story which 
was sent up to Government on the 27th 
August and were otherwise not prepared to 
have either Santosh or Surendra examined 
on that day as it was feared that if he 
were then and there examinéd, his story ` 
might not accord with the statement sent 
to Government or be otherwise serviceable to 
them. So far from Mr. Nelson or the defend. 
ants -having suppressed these -petitions, the 
last thing which the advisers of these ac- 
cused, in my opinion, wanted was that the 
petitions shoald cme to light and that they 
should be then and there examined on the 
From this view the matter has a bearing 
the questios as to how far the retractati 
which were sabs3quently filed on the 
Ssptendar ware spontausons and genuin 

I will now deal in detail with this inci 
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I will refer fiest to the evidence of the two 
legal witnesses, the Muktear’ Satya Charan 
Mukerje@ and the Pleader Peary Lal Ghosh, 
both of whom gave their evidence. in an 
evasive and prevaricating manner. 1 trust 
neither of them, and ualess all the other 
evidence in this case on this print whether 
for the plaintiff or defendants is wrong, the 
latter has not told the truth. The former 
who was one of those mentioned in the first 
information in the bomb case and deposes 
to the untruth of some incidents in the 
reports had: to be repeatedly warned by the 
Court to answer properly the questions put to 
him, According to Peary Lal Ghosh the 


petitions were first drafted on the 21st Au-~ 


gust, but as the accused were not then 
produced, they were not put in. Certain 
alterations were then made in them. The 
witness drafted the petition of Santosh and 
Suren acd showed them to Mr. Datt., The 
petition of the plaintiff was, it is said, drawn 
up on the information got from Ashutosh. 
Satya Charan says that before going to Coart 
_there was a consultation with Counsel when 


it was decided thata petition should be put . 


for bail stating that the confession was false 
and asking for an opportunity for explanation. 
He says that it was known that so long as 
these confessions stood it was not possible to 
obtain bail and that in fact it was with this 
kuowledge that the allegations as to the 
falsity of the confessions were inserted iu 
the petition. He also-admits that it was 
known ‘to be of the first importance that if 
the confessions 
circumstances under which they were said to 
have been made shoald be brought before 
the Court at ‘the earliest possible moment, 
He says, however, that he does not remember 
whether it -was, discussed whether the ace 
cused should make a statement from the 
dock. He says that when he went to Court 
he did not expect that they would make 
such a statement, “but this I know, that if an 
opportunity were given to them to explain to 
the Court the way in which their confessions 
had been obtained from them, they would 
certainly state matters to the COonrt.” I 
have no doubt upon his and the other evi- 
ance that ib was also arranged by their 
visers that no such opportunity should be 
‘nto them. He says, however, that he 
not expect that Counsel would make a 
that the confessions were withdrawn, 


were to be retracted, the | 
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that he did not consider ib important that 
the matter should be urged, nor that it 
was necessary that the Magistrate should be 
asked to take the statements of the men there 
and then. After repeated questions and 
warnings and self-contradistions, he at length 
admitted that no oral application was, in 
fact, made by Counsel to have the accused 
examined. He said he could not explain 
why that was not done. 


A statement is to be noted, in connection 
with the averment of Peary Lal Ghosh 
and the argument of Mr. Dutt in this Court 
that it was intended to make such an appli- 
cation, which was in fact commenced but 
which was defeated by Mr. Nelson rising 
when Mr. Datt began to speak; a suggestion 
in short that Mr. Nelson dishonestly burked 
the matter. It was, of course, obviously of 
the first importance that Mr. Nelson should 
be informed of the contents of the petition 
and that the accased should have the oppor- 
tunity of explanation which their positions 
ask, and the question, therefore, is whether 
Mr. Nelson dishonestly burked Mr. Dutt’s 
petition and so prevented him from stating to 
the Court that the acoused asked for such 
opportunity or whether Mr, Dutt did not 
purposely in accordance with pravious 
arrangement, omit to draw the Court’s atten- 
tion to the point with the object I have 
mentioned. 


The statement of Peary Lal Ghosh that 
Mr. Dutt commenced to speak on the matter 
and was stopped by Mr. Nelson's rising is, in 
my opinion, wholly untrue. But if any per- 
son could hava told us what Mr. K. B. Datt 
said and did, it is Mr. Dutt himself who 
has not been called. And there appears to 
be a good reason for this. Mr. K. B. Datt 
gave his evidence before Mr. Macpherson. It 
was put to the witness that at that enquiry, 
Mr. Dutt stated that he did not in applying 
for bail make mention of the retractations and 
that he did not ask the Magistrate to take 
Surendra’s statement that day because he 
had information that Mr. Weston was prac- 
tically doing everything in the case, and 
Mr. Nelson was merely carrying out his man- 
date and he thought it was useless to make 
any request to Mr. Nelson. Now, if this 
be true, then nof only is the suggestion here 
made that Mr. Datt wished to make the 
statomont beforo Mr Nelson but was burked 
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by the latter was untrue, but Counsel was 
putting forward a suggestion to the Court 
which he personally knew hud no foundation. 


There is in this connection a noteworthy - 


statement of Santosh which supports this 
suggestion, for he says that if he had told 
Mr. Nelson that he retracted his confession 
the latter would probably not have released 
him, “as he was completely in the hands of 
Mr. Weston.” 

To sum up what are the outstanding facts, 
Jt is admitted that” the accused were not 
produced in Court on the 7th August. It 
is alleged but denied by the plaintiff that 
they were produced in Court on the 21st. 
It is admitted on both sides that they were 
produced on the 21st August. Now, Santosh 
at least is represented as being desirous of 
retracting for some time before that date and, 
indeed, it is suggested that he did not retract 


earlier because he was nob given any op- - 


portunity to do so by his production in Court, 
Tt was absolutely necessary, therefore, that it 
should appear at least on the record of the 
31st that the desire to retract existed. It is not 
necessary to adopt Mr. Garth’s suggestion 
(for it is nothing more than that) that the 
murder on this date of the informer in the 
Alipore conspiracy case was a reason why 
the written desire to retract should appear 
on the file, so that it might be not said that 
the accused had been influenced to sign his 
petition by that circumstance. It is sufficient 
„to say that having regard tothe case made 
as to Santosh’s desire to retract, ib was 
necessary that that desire, if it was to be 
believed, should be formally expressed on 
- the first admitted production of the accused 
‘in Court. But more than that was not 
wanted. Had the accused been here and 
there examined, there was a risk of the same 
going to the board or of the acoused’s state- 
ments being in conflict with those previously 
submitted to Government on the 27th. On 
this point there is avery strong piece of 
evidence with which Mr. Dutt’s argument 
has not attempted todeal. Anditis this. 
Both Santosh and Surendra admit that they 
did not want the contents of their petitions 
- of retractions to be known. But why? We are 
supposed to be dealing with men who wished 
to retract and one of whom atleast has been 
for some time past craving for that opportu- 
nity. Yet when the occasion appears they 
do not want the contents of their petitions 
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in which they “ask to retract tobe then 
known. [Isit likely that if this was the 
attitude of the clients, that of their'advisers 
was different P? Is it, moreover, likely that 
the clients would have adopted so strange an 
attitude had they not been advised to do soP 
Santosh in his subsaquent patition of retrac- 
tion of the 7th September, in paragraph 16, 
stated that he made au application which he 
sigaed and handed over to his Counsel “to be 
filed.” He does not say that it was filed; but 
that the Magistrate, he is informed, refused 
an application fora copy on the ground that ` 
it had not been filed. No allegation is made - - 
that Mr. Dutt said anything about the 
confession or that Mr. Nelson burked him 
but that the “said applications curiously 
enough have disappeared from the records 
for two days apparently suggesting that. 
the record had been spirited away by the 
Police; nor was a single suggestion made to’ 
any of the plaintiff's witnesses that Mr. Datt 
invited the Court’s attention to the petitions 
but that it refused to hear him. Then it is 
clear and indeed it is not denied that no 
montion was in fact made by, Counsel that 
men wished to retract, though Mr. Dutt as 


‘a Counsel of experience mnst have known that 


it was idle to ask for bail while the confes- 
sions stood. Nor did the men themselves 

come forward and say “we wish to be heard.” 

It is admitted again the petitions were not, 

from whatever cause filed in the usual course’ 
in fact, that is, tbey were not threaded, 

punched or marked and were found in the: 
part of a record where they should not have 
been. This circumtance by itself tells either 
way, foritis consistent with the theory of 
supression by the prosecution who did not do 
what ought to have been done with papers 

which came into its hands. When, however, 

itis read with the desire of the accused to 
conceal the contents of the petitions and the 
absence of all mention by Counsel that they 
wished to retract their confession, the infere  . 
eace to my mind is irresistible that the reason 
why they were not openly “filed” and why 
Counsel said nothiog, was that the Court’s 
attention might not be drawn to them with 
the resulting examination of the accused, 
We find further that two other petitions we 
properly filed and orders are written 
them. Yet these are not ‘filed’ nor 
orders written on them. Mr. Keays 
not told of the petitions and other wit 
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for the plaintiff say ‘that they heard no 
mention of thé word confession that day. 

Oo the main question whether ib was 
brought in fact to Mr. Nelson’s notice that these 
men asked to retract from confessions which 
he had himself recorded and witnessed, the 
evidence is conclusive that it was not,-and 
so also itis, in my opinion, whether it was 
ever intended to do so. Peary Lal -Ghosh’s 


story that Mr. Dutt mentioned the confessions _ 


but was burked by Mr. Nelson is, in my opi- 
nion, false. It is not supported by any 
other witness and is contradicted by the rest 
of the plaintiff's own evidence. Lastly Mr. 
Datt who asked us to accept that story and 
who was the central personage in . that in- 
cident is not called to speak to the events of 
that day or to rebut the suggestion that 
he gavean account of the matter to Mr. 
Macpherson which, if true, shows that the 
suggestion which he has asked us to accept 
is untrue.’ In my opinion, so far from 
there having been any suppression of the 
petitions -or other improper condact by Mr. 
Nelson or the defendants, the evidence goes 
to show that the Court iteslf was on that 
occasion made the subject of imposition. 
Learned Counsel has asked us to say that no 
such charge was made during the trial, 
though it was during -the argument. I 
should have thought that his memory would 
have been more accurate ona matter which 
so nearly concerned him. The passage to 
which he has referred us in the brief where 
the Advocate-General is recorded as saying 
“no such charge is made’ refers not to the de- 
fendants’ case but to Mr, Nelson’s order, the 
subject of the question on which the obser- 
vation was made. This would appear even 
“from the brief Court notes, but the shorthand 
transcript makes it clear wherein the 
Advocate-General is recorded as saying: — I 
would remind your. lordship, if you look at 
the exact wording of this (that is, Mr. 
Nelson’s order) that there is no such charge 
against Counsel or anybody.” That is so 
as regards the parti¢alar order, It is not 
so as regards the defence in this case. Mr. 
Datt stated that ib was not necessary for 
is ease to have gone into this matter but that 
only did so as the appellants had pressed 
It would, undoubtedly, have been of 
tanca ta his case, could he have estab- 
as alleged, that the defeadants were 
to the dishonest suppression of the 
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petitions as part of the conspiracy alleged, 
but having read and closely considered the 
evidence, I understand his reluctance to bring 
up again a charge which has not only no 
foundation bút which on failure to establish 
it recoils on those who have made it. 


On the question whether the petition now 
produced was that produced on the 3lst 
August, attention is drawn to the wording 
of paragraph 12. It is said, that if it had been 
filed on the 3lst’ August, that date would not 
have been given, but it would be said 
“this date.” The evidence does not, however, 
enable me to say as the appellants 
suggest that a different petition bas been 
substituted which contained an incorrect 
statement as it did or if it did not, he wished 
fo examine the document more carefully 
before he putitin. Ifit be true as is said 
that it was read out to bim in Court, be does 
not appear to have seen it before. There 
may have been also another reason. He may 
have thought that there was the less necessity 
for any haste to file an unconsidered petition, 
seeing that so far as he was concerned he was 
going to be discharged and may indeed 
have thougkt it prudent not to do so. 
When the story about Mr. Bose and 
the Police seeing the accused’s son and 
Surendra during the luncheon hour was set 
up, it was possibly thought advisable 
to postpone the striking out of the plaintiff’s 
name until after the luncheon hour and to 
point to that fact as proof of the alleged 
conversation and as a consequence of it. As 
I have said, I accept Mr. Bose’s evidence 
which disposes of this alleged conversation 
which I may here point out the learned 
Judge does not himself find to have taken 
place. 

% * + $ 

[After dealing ab some length with the 
discovery of the bomb in the Datts’ house, 
and the alleged statement by Mr. Gregory 
in the Appeal Court, that he placed no 


reliance on this bomb, Mr. Justice Woodroffe 
said: —] | = 


To sum up, the learned Judge’s suspicions 
are based on an alleged admission of Counsel 
in another case which is not evidence and is 
denied, on an erroneous supposition that 
Mr. Cornish had made an admission which 
he ‘did not; on the matter of which there is 
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no evidence but in respect of which explana- 
tion might have been given to satisfy the 
learned Judge, had they been raised by him 
not in his judgment but at the trial. In 
my opinion there is no legal ground for 
suspecting the evidence which is all one 
way and which corroborates the defend- 
ants’ case. The bomb was found in a 
losked room, could not have been put in from 
outside; the key was missing, and no explana. 
tion is given either of that circumstance or 
any other by witnesses who might have been 
called; and the man who is allowed to have 
been responsible for the custody of the room 
js not examined and no explanation is given 
therefor. As the learned Judge has observed 
in connection with the non-calling of certain 
witnesses by the defendants, we must assume 
that the evidence of this man and others 
who. were living in the house atthe time 
would not have been favourable to the 
plaintiff. . 


I may observe thatit suffers from the 
same defect which attaches to almost every 
important incident in the plaintiff’s case. [tb 
was not put forward at the time but later 
under circumstances which throw suspicion 
on it. WhenI say “not put forward” I do 
not criticise the fact that the story now told 
was rot put forward in July 1903. Even if 
it wera a trae story all the facts might not 
then have been known; what I here refer to 
is the absence of mention of Bonomali’s alleg- 
ed sudden disappearance or of any suspicion 
as regards its possible connection with the 
discovery of the bomb. 


[Passing on to Bonomali’s story, his 
Lordship said:—] I find Bonomali’s story 
not merely onproved asthe learned Judge 
appears to hold itto be, bat one which has 
been disproved by reason first of the sus- 
picious ciroamstances under which it was pat 
forward, including, as the final act of those 
circumstances, the uncontradicted evidence 
that the Pleader Kishori Pothi Roy attempted 
to get the constable to support it; secondly, 
because of its inherent improbabilities; thirdly, 
because of the falsity apparent both on the 
face of Bonomali’s deposition and from other 
parts of the record; and fourthly, because 
what, in my opinion, is an integral portion of 
-that story, namely, the alleged taking of the 
boy tothe Moulvi by the constable Kartia 
has boon conclusively provod to be untrue, 
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There is also, of course, the evidence of the 
Moulvi in denial of ib. 

Now if this be a false story, who is 
responsible for ib? Mr. Dutt has argued 
that his client may have been deceived but is 
it likely that this old man nearly of 72° was 
deceived by this boy? It is obvious, of course, 
that if he has told an untrue story he has 
been put up todo so by the plaintiff and 
possibly also by others, of whom I believe 


‘the plaintiff for reasons given was a mouth- 


piece. It is obvious also that if the plaintiff 
has been instrumental ia putting forward an 
untrue story, that in itself, apart from any . 
other circumstances, gravely discredits both 
his case and evidence. - 


* k % žo o * 


I next pass to the arrest of the 
plaintiff, Tha first question which arises 
is whether Mr. Weston was inlaw jastifi- 
ed in effecting that arrest, Section 5 of 
the Explosive Substances Act (VI of 1908) 
enacts that a person who knowingly has in 
his possession or control an explosive 
sabstance under such circumstances as to - 
give rise to a reasonable suspicion that he 
does not have it in his possession or under 
his control for a lawful object, is punishable 
unless he shows that he had it in hia posses- 
sion or control for alawfal object. There» 
fore, once it is established that a person 
has under such circumstances in hia posses- 
sion or under his control an explosive sub- 
stance, the statute casts the onus on him of 
proving that he had it in his possession or 
contcol for an innocent purpose. Section 6 
of the same Act deals with abettors. Any 
person who’ by money, provision of premises, 
supply of materials or in any other mauner 
abats or is accessory to the commission of any 
offence under the Act, is punishable in the 
same way as if he had committed the offence 
itself, 

The first question then is whether the bomb 
must be taken to have been in the plaintiff's 
possession or control, The bomb was not 
found in any place in the separate and 
exclusive possession of any other person 
than the plaintiff. [5 was found in the 
bottakhint, @ common room in possession o, 
the family, by whom it was used and 
which they all had access, As pointed 
in Queen-H mpress v. Sangam Lal (2) 


(2) 16 A, 129. 
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articles are found ina house in such a place or 
places as several persons living in the house 
may have access to, there is no presumption 
as to possession and control that those articles 
are in the possession or control of any other 
person thanthe karta or house-master (in 
this case the plaintiff), This case was 
followed in the criminal appeal of Santosh 
against his conviction to this Court. There 
the Chief Justice said: ‘‘Had the bomb been 
found in Santosh’s room when the search was 
made there, this might have been fair 
ground for imputing to him possession or 
control within the meaning ‘of the Act. 
‘Bat the discovery in the bottakhana, a place 
equally open to others, taken by itself points 
no more to possession or control in Santosh 
than in the others who had equal access 
with him tọ this place.” The judgment in 
appeal also holds that in sucha case the 
karta or managing head of the family is 
: prima facie responsible. But in this case 
the learned’ Judge holds that he was not, 
and as the Appeal Court held that the 
discovery of the bomb in the boitakhana- did 
not indicate an exclusive possession by 
Santosh, it follows according to the judg- 
ment that the bomb mast be deemed to 
have been in the possession of nobody, and 
nobody was Hable to account for it. But 
if the bomb was there, it was obvious 
that some one was accountable for it. The 
grounds for this conclusion are that the 
Police having acted on information showing 
that the article was in the exclusive 
possession of Santosh, they were not 
entitled to arrest the plaintiff merely on 
the ground that the bomb was in fact 
found in a public room in the house of 
which he was the owner. The answer, 
however, in the first place is that this 
does not correctly represent the informa- 
tion which the Police had. The reports, 
it is true, do not mention the plaintiff and 
show that it was Santosh who took the 
bomb to the house, ‘The reports do not 
state that the plaintiff had no responsibi- 
lity, nor do they, nor could they, state 
that after the bomb was taken by Santosh 
o the house, it remained in his exclusive 
ssession. They deal with the movement 
the bomb only during the period antece- 
to that act. What they say is that 
mb was taken by Santosh to the 
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bottakhana, a room which is a public 
room, where it was found. And fora 
finding in such room the owner of the 


house was responsible. It is quite pvasible 
that information may show that an explosive 
substance is taken to a house by a particular 
person, and that when it gets there, another 
person may also become liable for its posses- 
sion, The bomb having been found in 
what is by law the plaintiff’s possession, the 
latter was called upon to account for such 
possession, though information showsd that 
before it came into his possession, if was 
in the possession of someone else, namely, 
his sən, who was also the-meaus by which 
it came there. It may well be that a person 
may take a bomb to the house of another 
and ask the latter tokeep it for him, and 
the latter may do so or permit it to be kept 
in a place which the law deems to bo his 
custody. In short, the finding of the bomb 
in the possession or control of another 
justifies his arrest. 

The learned Judge, however, next holds 
that the arrest was not justified as the 
pleadings show that the defendants did uot 
arrest the plaintiff as the owner of the 
house under section 5, but as an accessory 
under ‘section 6 of the Explosive Substances 
Act. He is of opinion that a different 
defence has been set up to that raised 
in the pleadings. Had this been so, I 
should have been ill-disposed to shut the 
defendants out on a merely technical plea, 
seeing that it in no way affected the evidence 
which the plaintiff had given or might 
give, and that the plaintiff has shifted his 
own case from that stated in the plaint 
throughout the whole trial, In my opinion, 
however, the learned Judge’s finding is not 
justified. 

In the first place it is, in my opinion, im- 
material in this case under what section of 
the Act the arrest was made, if, in fact, 
the circumstances were such that the Act 
justified arrest. Ifa person were arrested, 
say, on a charge of theft, but it turned out 
that he should have been arrested for 
criminal misappropriation, it seems to me, 
apart from any question of surprise and the 
necessity for calling any particular evidence, 
to be hardly possible or sensible that he could 
bring a sait for malicious arrest, claiming 
Rs. 10,000 Jor other damages saying: “lt is 
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quite true you could have arrested me for 
criminal misappropriation, but as you did nb 
and pursued me for theft, I want my 
damages, because, though liable in fact tə 
arrest, the warrant was issued under the 
wrong section.’ Such a conclusion would, 
it appears to me, sbaltify the law. I may 
cite in this connestion the observations of 
Mr. Justice Harington in larke v. Brojendra 
Kishore Roy Ohowlhry (3) the appeal in 
which has recently been decreed by the 
Privy Council; “In the course of the 
argument there was some discussion as 
to which of these Acts the defendant pur- 
ported to act under. That to my mind is of 
very little importance. The defendant is en- 
titled to call in aid any Statute which justifies 
“his action, quite irrespective of whether it was 
present or not to his mind, when he made tLe 
search,’ The present case is not even one 
of different Acts, but of different sections 
under the same Act. Lt is, however, unneces- 
sary to decide this question in the present 
suit, as the learned Judge is in error in sup- 
posing that the warrant was under section 6 
- and not under section 5. 
pA 4 we ae 

The learned Judge, however, gave effect to 
this belated argument and has held that not- 
withstanding the application for warrant 
arrest and proceedings were under sec- 
tions 4 and 5; that the plaintiff himself stated 
and understood that he was being proceeded 
against under sections 4 and 5, and that his 
Counsel at the trial proceeded on the same 
basis——the defendants were not entitled to 
say that they acted under sections 4 and 5, 
because they are held to have pleaded (ap. 
parently in ignorance of the plain facts), that 
the plaintiff was srrested as an accessory 
under section 6. There is no mention of 
that section in the written statement, but 
the learned Judge reads the reference to 
accessory as implying action under that sec- 
tion. The word accessory is, however, there 
used, not with reference to the warrant but 
to the iuformation which the Police had 
received, prior to the application for a war- 
rant. It was thought that that information, 

8) 2 Ind. Cas. 436; 86 C. 483 at p. 451; 
= y 0. W. N. 458; 90. E T eee IRA 
` #16 Ind, Cas. 501; 23 M. L. J. 32; 16 U W. N. 865; 
12 M. L. T. 171: 10 A. L. J. 193: (1912) M. W. N 760; 


14 Bom. L. R. 717; 16 0. L. J. 281; 13 Cr, L, J. 693. 
39 0, 953—Ed, ; kah 


case in reply. 


ko tell a false- story, 
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coupled with the circumstances of the case, 
including the fact of the bom being in the 
house, of which the plaintiff was owner, raised 
a reasonable suspicion against the plaintiff 
that he was fully aware of what was being 
done. Theapplication for the warrant was 
actually under sections 4and 5 and against 
the plaintiff asowner of the house. If the 
proceading had been under section 6, presum- 
ably the written statement would have so 
said. It could not have done so, however, 
unless the gentleman who drew it had never 
seen the application, warrant, and proceedings 
in the case, including the plaintiff's own 
petition. However this be, it is plain that 
an erroneous statement in the pleadings 
(assuming that for the sake of argument, 
thoagh not holding that there was one) can- 
not overcome the actual fach apparent on the 
face of the record and admitted by the plaint- 
iff bimself and his Counsel. The latter 
should not (after having dealt with the case 
as one under section 5) have been permitted 
io shift his ground in the last stages of the 
I hold that itis established 
beyond all doubt that action was taken under 
sections 4 and 5 and not section 6, and that 
the defendants are not precluded by anything - 
in their pleadings from avowing that which 
is plainly the fact. If, as I have found, the 
defendants were not responsible for the bomb, 
then section 5 justified the arrest of the plain- 
tiff on its discovery in his house. Tn fact, 
Mr. Dutt is recorded as having said in the 
first Court that “if the plaintiff had been 
arrested on the 8th July, nothing could have 
been said;” and this for the reason that the 
plaintiff was the owner of the house. His 
case then, and until he shifted it in reply, 
was that his client should (if the defendant’s 
case be true) have been arrested on the 8th 
July, but the fact that he was not, bat later ` 
on, on the 23rd, showed that Mr. Weston 
had no bona fide belief in his right to pro» 
caed against him as the owner of the house. 
# * A % 

Mr. Datt-who personally cross-examined 
the witness Paramananda who was making 
charges against him, suggestedtohim that Mr. 
Weston, in concert and conspiracy with thr 
Moulvi and Mr. Hadrill, put up this witne 
and either forged 
put forward this document knowing ib t 
forged, which suggestion the witness d 
This suggestion was supported by ə 
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that Mr. Hagrill and the Counsel then 


-appearing for the Crown, were putting up. 


with Mr, Weston and that the witness 
Akshoy Pal was there also. As in other 
cases, an attempt has been made before 
us to show that what was suggested was 
not that which the question put obviously 
meant, aud that there was no charge against 
the defendants of fabricating this docu- 
ment, or using it, knowing it to be fahri- 
cated. This explanation I do not accept. 
The Advocate-General subsequently took 
exception to the examination. From that 
discussion, it appears that the charge was 
“understood and stated to be one of pro- 
` curing false evidence and fabricating a 
document, or using as genuine a document 
known to be forged. Instead of Counsel 
for the plaintiff at once rising and saying 


that “this is not our charge,” they acquiesced , 


in it and stated that they accepted 
full responsibility for it. In examination- 
in-chief Mr. Weston was examined as to the 
charge, which was specifically stated. 


Again, Counsel for plaintiff acquiesced in. 


the charge being as then stated. Again, 
according to the transcript, Mr. Dutt 
repeated his accusation of fabrication when 
Mr. Justice Fletcher pointed out that it had 
not been put to Mr. Hadrill, nor, I may add 
to Mr. Weston, in cross-examination. And 
the learned Judge in his judgment, while 
holding the document to 
added: “ But while saying this I am 
satisfied on the evidence that there is not the 
slightest ground for suspecting that either 
Mr. Weston or Mr. Hadrill had anything to 
do with it, nor did they in any way suspect 
that it was nota genuine document.” An 
application was made to Mr. J. CO. Dutt, 
Attorney ‘for the plaintiff, to state the 
grounds on which this question was put, 
but Mr, J.C, Dutt replied that he was advised 
not to answer. An application to the 
Court by Mr. Hadrill foran inquiry was 
refused, the matter being pendente lite. 
Before us the matter has been put in this 
form, namely, that the document was put 
forward at the instance of Mr. Weston, 
wough Mr. Bose says whether Mr. Weston 
1 knowledge that the document was 
“d, he “cannot say” nor can he say 
the document was made at the 

e of Mr, Hadrill. In my opinion, 


be a forgery, 
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this is not a creditable manner of dealing 
with the question. In the first place no 
attempt should have been made to deny 
that the charge made was that which 
appears on the face of the question ; which 
was understood and stated without objestion 
by Counsel for the defence; which was 
put to Mr. Weston without objection ; which 
was repeated in express terms by Mr. 
Dutt in nis reply ; and which was so under- 
stood by the learned Judge who rejected 
it. Secondly, the learned Judge having 
found, as the fact is, that there was 
not the slightest ground for the charge, 
learned Counsel should frankly have with- 
drawn.it and then stated to the Court the 
grounds, if any really existed, on which Mr. 
Dutt considered himself justified in put- 
ting it. 

Such grounds as have been put forward 
by Mr. Bose (for Mr. Datt has not him- 
self attempted to justify his charge) are 
no grounds whatever for the charge, 
which should never have been made. Mr, 
Garth has, in consequence, asked us to 
refer Mr. Dutt’s conduct in preferring this 
unfounded charge, to the Court, for con- 
sideration whether action should be taken 


against Counsel in respect of it. Ido not, 
however, propose to do so, notwith- 
standing the number and reckless 


character of other unfounded charges, ex- 
ceeding any in my experience, which have 
been made in this suit, because I think 
that, with this expression of opinion, this 
case, which has already occupied enough 
of the public time, should in all its 
aspects now come to a close. I wish, however, 
to add some observations to what l have 
said. After this charge had been made 
the Advocate-General requested the Court 
to ask Mr. Dutt whether he made the 
charge on instructions, and if so, on whose, 
Mr. Jostice Fletcher appears to have cons 
sidered that he was not entitled to do that, 
In my opinion the Court is so entitled, and 
that were this not so, it would be powerless 
to prevent that abuse of cruss-examination 
which the law directs. Instructions to Counsel 
further are only privileged in the sense of 
being protected from disclosure totheoppunent, 
Thereisno privilege as against the Court. If 
the latter calls for written instructions it can- 
notobviously usethemas evidence in the cause 
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which is tried, and for the purpose of such 
trial would have to treat them as confidential. 
- They could, however, in “ay opinion, be called 
‘for then and there, and be used after the 
trial on the determination of the question 
whether disciplinary action shonld be taken 
against Counsel by the Fall Court to which 
the matter would then have to be referred. 
. If the Oourt were shorn of this power it 
might not be able to take such action in a 
class of cases which most justified it. The 
learned Judge also appeared to think (sea 
interlocutory judgment nos printed, dated 
2nd February 1911*) that he was prevented 
from acting by reason of the fact that the 
question reflected not on the witness but on a 
third party, and that section 150 of the Bvi- 
dence Act must be referred back to section 
146 which, in the opinion of the learned 
Judge, had no application, I am myself 
not- prepared to hold that, even if section 146 
did not apply, the Court could not do that 
which is necessary for the effective exercise 
of its disciplinary powers over Advocates; 
but I may further point out that even ona 
strict reading of these sections, section 146 
did apply, for the question, though it did 
reflect n third parties, also reflected on the 
witness, I wish further to add that, in 
my opivion, it is not sufficient even to plead 
instructions. Counsel have a responsibility 
in the matter, and are not justified in making 
serious charges of fraud and crime unless 
they are personally satisfied that there are 
reasonable grounds for putting them forward. 
In connection with this question of cross- 
examination, which appears to have been often 
conducted both in form, manner and tone 
in an insulting and provocative way, I notice 
that Mr. Dutt claimed to be entitled to regulate 
the civility which he should extend toa wib- 
ness. On anobjection by Mr. Gregory to the 
offensive tone of Mr. Datt’s examination of 
Captain Weinman, he is recorded as saying : 
“I have been more civil than he deserves.” 
I see no ground for this observation in the 
evidence, and provocative remarks of this 
kind to’ witnesses should be disallowed. On 
another similar objection, in the case of 
another witness, the Court is reported to 
have remarked that it must allow some 
latitude to Counsel. In my opinion, no 
* But this judgment is printed in Peary Mohun 
Daa v. D. Weston, 9 Ind, Cas. 509.—Ed, ` 
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latitude should be allowed in such matters 
at all, The cross-examination also contains 
a large number of unfair and misleading 
questions. When, moreover, Counsel puts 
it to the witness thathe may take a state- 
ment from him, or otherwise states the 
case, care should ba taken to see that the 
witness may not have ground for thinking 
that his confidence has been misplaced. 

* * * # 


[After going at length intothe arrest of 
the plaintiff and the reasons given for it by 
the plaintiff (that Mr. Weston wanted to geb a 
confession from Santosh) his Lordship said:| < 

How did the plaintif come to make an 
honest or any other attempt to get a -con- 
fession unless the plaintiff believed that his 
son’s guilt was at least in doubt? He 
protests now that he all along believed in 
his innocence but how could he as Santosh’s 
father counsel his son of an excellent truth- 
ful nature to say that which both he the 
plaintiff and his sun knew to be false? If it 


be suggested that so far he betrayed the 


interests of his son as to counsel a falsehood 
to save himself from arrest then that is a 
circumstance of additional discredit against 
his testimony. He says “I came to know 
what the Police wanted Santosh to state 
from the date of his arrest, All I came 
to know was the Police wanted him to 
make a false statement according to their 
desire”. How then could he counsel his 
son in any case io confess? Santosh too, 
is represented as taking a strange attitude, 
He had, if. his evidence be true, been 
repeatedly tutored to give what he says 
was false evidence implicating innocent 
people in an imaginary Bomb Conspiracy. 
“How” he says, he told the Police, “can I 
tell such lies”. Yet we subsequently find 
him to state, to use his own words, “all 
that I should consider reasonable and that 
1 would not be able to implicate innocent 
people”. But what could be reasonable? 
Who could he at all implicate on the assump- 
tion that the plaintif asks us to.make that 
the reports on which the Police acted are 
wholly false? Who was there that was p 
innocent when there was, as we are told 
such thing as a Bomb Conspiracy at 
napore, or even, if we are to believe 

of the witnesses, no such thing as s 

And then, having pressed his gon to 


Vəl XXII] 


D. WESTON ë- PEARY MOHUN DAS, 


he gays: “I was very much distressed at 
hearing Semtosh had confessed. I was nearly 
at the point of death’. He might well 
have been distressed to find his hopes of 
Santosh’s innocence falsified. But it is 
difficult to pieca this evidenca with the 
rest when he says ‘whatever the confession 
was that Santosh made, my belief is that 
it was altogether a false confession”. The 
evidence to my mind shows that the father 
was pressing his son to confess if he was 
guilty and of his innocence at that time he 
“was in doubt. He appears according to the 
under-trial ticket to have seen his son on four 
dates between the 12th and the 22nd July. 
I may here note that at page 680 the word 
“interviews” shown against 22nd July, 1908, 
is an error. In the original to which T have 
re‘erred, the word is in the singular, the 
alleged afternoon visit of which there is no 
record, is denied. On the 19th he saw Mr. 
Weston after one of such visits. He intend- 
ed to and did continue them and asked Mr. 
Weston if he might see him again after he 
had seen his son possibly to report the effect, 
ifany, of the attempts to induce his son to 
confess. These facts have now beon twisted 
into the present story according to which 
the plaintiff never had any donbts of his 
son’s innocence and that though he con- 
tinued to induce his son to confess, he pro- 
tested to Mr. Weston that “if his son was 
guilty in the least respect, he was raady 
himself to bə hanged”. Interviews which 
are (as were admittedly the first two) of 
the plaintiff's own seeking are now alleged 
to have been sought by Mr. Weston who 
is represented as bringing pressure on the 
plaintiff to induce his son to make a false 
confession. Advantage has been taken of 
the fact that there were in fact some 
interviews and one chit (both of which, as 
result shows, would batter have been 
avoided). And to all this is tacked the 
story that Mr. Weston then discussed the 
subject of the plaintiff's own innocence 
go; and after affirming it threatened to 
4 him to Jail because he had failed to 
‘he false confession he was seeking. 
‘ast story does not appear at all up 

date of Mr. Macphergon’s inquiry 

that inquiry not only is no such 

t put forward as is now done, but 

vn is himself represented as anin- 
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nocent man, miszaided”, as the plaintiff says 
he himself was, by tke Police. The first 
setting forth of this story that I can disesvər 
is in the mendacious article of the Medini 
Bandhub written shortly before the institu- 


` tion of this suit, with, in my opinion, the object 


of preparing the ground and inflaming public 
feeling. When the suit was in preparation it 
was probably thought inadvisable to leave 
the sasa as to the arrest dependent on in- 
ferances from the facts only such as the non- 
arrest of the plaintiff on the 8th July and 
the fact that Santosh’s confession followed the 
arrest of his father. In order to make the 
suit gure a new story was seb ap, simple and 
if true, conclusive but, in my opinion, clearly 
invented and false, acesrding to which in 
express terms Mr. Weston should be made to 
confess his own wrong and the plaintiff 
should be able to say that Mr. Weston was 
guilty because he had told him (the plaintiff) 
so. This and the Banomali story are not the 
only instances of concocted evidence put for- 
ward in the name of the plaintiff who has 
made so many unfounded charges against 
Mr. Weston and numerous unfounded or 
unproved charges against the Police. As I 
shall have occasion later to say, the plaintiff 
has not come to Court with clean hands. 


I disagree with Mr. Justice Fletcher's con. 
clusion on this issue as regards Mr, Weston. 
I hold that he in good faith baliteved in 
his right to arrest the plaintiff, thab it was 
not done with tha indirecs object allezad 
and that the provisions of the T[adian Hx. 
plosives Act, ia fact, justified the arress, 


LAs regards the Polica in this issue, his 
Lordships said:]— [ hold that the Polica 
defendants are not liable in raspect of tha 
alleged malicious arrest or the proc3edings 
which followed it. 

{Passing on to the various charges made 
against the dafendants, his Lordship said: —] 


There ia doubt, thoigh Mr. Dabs danies 
it, that corruption was assigned against Mr, 
Weston. If ib was not so assigned and Mr. 
Datt’s statemants were correct, how did the 
learned Judge come to say “L disbelieve 
altogether the suggestions of a corrupt 
motive that has been mide azainst the defend- 
ant, Mr. Weston.” And what further was 
the object of Mr. Datt’s cross-examination 
of Mr, Weston regarding the sale of his 
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motor car? Mr. Dutt must be aware that 
the sale of Mr. Weston’s property is wholly 
irrelevant, unless some allegation of corrup- 
tion is-associated with it,and this was so 
understood by the learned Judge who holds 
that the matter has been satisfactorily ex- 
. plained. The present, however, is an instance 
of the mode of attack adopted in this 
case. Charges have been made by way of 
covert insinuation, “indications” as Mr, Dutt 
calls them, 2 method which possesses thia 
unfair advantage that the “charges” ' may 
be insisted on or repudiated as never having 
been made at convenience. There also ap- 
pears to have been a covert suggestion about 
which we have nothing in appeal that Mr. 
Weston had received a bribe from the 
Rajah of Mahisadal as consideration for not 
taking proceedings against him. In the 
cross-examivation of the Mouvli, it was 
suggested that Dr. Bunkim Chandra Ghose 
had been honoured by Government on the 
recommendation of the defendants, because he 
had made a bomb for their alleged conspiracy. 
That this was a suggestion made clear by 
the Court’s statement of its understanding of 
the trend of the cross-examination which 
was not then repudiated by Counsel for the 
plaintiff. Before us, ‘however, the learned 
Counsel disclaims that he made any sugges- 
tions against Mr. Weston but against the 
Monivi only though Mr. Justice Fletcher’s 
statement clearly embraces all the defend- 
ants. There is no foundation for this 
suggestion and I am not aware that the 


Government grants honours on the recom- - 


mendation only of a Depaty Superintendent 
of Police. Those who make charges should 
also have the courage and sense of fairness 
to put them squarely and clearly. 

In conclusion I would point out with re- 
ference to those alleged bribes that the 
objection to the evidence is not merely that 
ib was not put forward in the first instance 
but when it was put forward as in 
the caseof Jamini and Rajendra, the case 
made was different, and the evidence now 
given in proof of the bribes is otherwise in a 
high degree unsatisfactory. 

I now pass to the alleged tutoring and 
recording of the confessions of Surendra. 
I have already made general observations as 
to the charge of tutoring when dealing with 
the main ¢ase and only now deal with the points 
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directly, touching this witness. Surendra 
says that after he had been ageanited by 
the Police he told Ashutosh who counselled 
him to say what the Police wanted and not 
suffer and then to disclose the truth in Court. 
But the witness says he refused on any 
account to tell a falsehood. What he says 
induced himto subsequently makea false 
confession was the fact that in his presence 
the Moulvi advised Lal Mohan to put a 
bomb in hia house and then arrest the latter’s 
brother. This he says made him anxious 
and he yielded to the adviceof Ashutosh, 
Then follows: the story, with which | have 
already dealt, of tutoring from large pieces of 
paper two feet long. This alleged tutoring 
from large pieces of paper was not, the witness 
says, mentioned in his retractation statement 
because he did not then recollect it. Later 
he says he had not forgotten it butin the 
hurry he omitted to mention it. In his 
statemeut before Mr. Macpherson he says he 
had forgotten it. When again Mr. Reid, 
the Magistrate, visited the Jail on complaint 
of an attempt by the Police to influence his 
statement was made. Surendra was then 
taken to Mr. Weston and thongh the latter 
is said to have been inthe conspiracy, the 
Moulvi is represented as telling the accused 
that if the Sahib asks if they had been 
tutored they were tosay “no” and that if he 


-asked what sort of treatment they had 


received they were to say ‘excellent treat- 
ment.” Surendra was taken to the Magistrate’s 
house and there made whatis said to bea 
false confession which was taken by the 
Deputy Magistrate under the direction of 
Mr. Weston. On the report of Lal Mohan 
that the accused wished ‘to make a confession, 
Mr. Nelson recorded the order “Babu S. N. 
Chakravarti to record confession, W. H. SN. 
15-8” Previously Mr. Weston had sent the 
Magistrate a slip which is in evidence asking 
to come and sed him as he wished him to 
record a statement in Bengali. A charge is 
made against Mr. Weston in respect of Mr. 
Nelson’s memo, which is formulated in M: 
Dutt’s statement in the lower Court “it m 
have been done with a view to protect 
Weston. I repeat it halfa dozen ti 
Later Mr. Dutt put it to the defenday 
Mohan “I put it to you that this do 
has been ‘subsequently fabricated 
purpose of showing that Mr. W, 
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nothing to do as District Magistrate in con- 


nection with the recording of Surendra’s 
confession, do you deny it? Auswer—That 
is entirely false. Isay this because in that 
caso [ would have concealed the fact of 
going to the Deputy Magistrate.’ In other 
words the-charge is that Mr. Weston wanted 
to hide the fact ‘that he was uot responsible 
for the examination of Surendra by the 
Magistrate. This groundless charge has been 
persisted in before us. The answer to it is 
that Mr. Weston inthe Sessions Court in 
December 1908 in examination-in-chief, so 
far from concealing the fact, stated 
himself to thy Court that it was he 
who bad sent for the Deputy Magistrate 
and the chit which shows that he did is pro. 
duced. As Mr. Nelson explains, his formal 
order was necessary to regularige the proceed- 
ings. There is no foundation for this charge 
of fabrication and so forth which the learned 
Judge does not notice possibly because he 
was of opinion that there was nothing 
init. It is one of those which I have 
already said learned Counsel should never 
have made. ` 

[As regards the other charge made in 
respect of Surendra that he received three 
serious kicks from the defendant lial 
Mohan, his Lordship observed :—] ` 


Tt is obvious thatthe fact that a third. 


party was kicked (if the story be true) on 


the 11th August, has no bearing on the issus` 


whether the defendants put a bomb in the 
plaintiff's houge prior to the Sth of the 
preceding July, or arrested without cause 
the plaintiff on the 23rd of that mouth, 
however reprehensible in itself such savagery 
would be. Objection was also taken to the re- 
ference which the learned Judge says he 
made after the trial was over to some 
medical works uotstated. The objection is 
well founded, for whatever a Court relies on 
shonld be made known at the trial to the 
parties, so that they may have an opportu- 
nity of adducing evidence or argument on the 
point: Durga Prisad Singh v. Ram D yal 
Vhaudhurs (4). 
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‘here is one general remark whish is 
‘sable not only to the charges I have 
aned bat to other parts of the case. 
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The learned Judge has not considerad when 
and in what form they were firat pat forth. 
It is obvious that charges which are brought 
forward at a later period in neglect of 
previous ‘opportunities mast always bə re- 
garded with suspicion. [t is trae that 
timidity will account for some such cases 
of failure. There are others who though 
not themselves afraid desire to avoid mak. 
ing trouble for themselves. There is algo 
a disposition of which the evideuce of tho 
witness, Ram Saran Shaha, is an instance, 
He says he did not mention a bribe (allezel 
to have been exacted by the Police) to Mr. 
Macpherson as “we were not sure then as 
to what side the Commissioner was going 
to put his report.” This disposition, how- 
ever, to wait and see which way the wind 
blows whilst it may sometimes keep brok 
the truth is also responsible for another 
result. When the investigating authority 
is deemed to be favourably receptive, all 
manner of doubtful and even false charges 
are likely to be made with alacrity. In the 
present case there are two special circum. 
stances which render belated charges sus- 
picious. Hirst, there is the numberof them; and 
secondly, there is the fact that we are not 
here dealing with some one individual bnt 
with an organised opposition whose leadors 
and members are educated professional aud 
in some cases wealthy persons of position 
who were on the look-out for and presumably 
quick to put forward charges agains: tho 
Polies if and when made. 

I now deal with the question whether 
Mr. K. B. Datt should have acsspted a 
retainer in this case; whether he should 
have bean called as a witness; and what is the 
effect of his not having in fact baan called. 
Though thess matters raise questions of 
professional condaci I am not dealing with 
them simply on this ground bat because 
they have a most important baaring on the 
decision of this case. Objection was taken 
pafere Mc. Jastics Fletcher to Me. Datt’s 
appearance as Counsel in this case on tho 
following main grounds: That he hada 
personal interest in, and had in fact 
‘engineered’ the case ; that he had a personal 
knowledge of the facts of the case ; that 
he wasa proper and material and, indeed, 
necessary witness to factsin the case; that 
having been concerned in preferring charges, 
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he should support them by his testimony, 
and that both witnesses and Counsel 
would be embarrassed by his appearance the 
more particularly so as serious charges 
such as bribery, were personally made 
against him. The learned Judge overruled 
these objecticrs in the following passage : 
“Tt was made a matter of deliberate and 
unrestrained attack on Mr. Dutt that he 
had not gene iuto the witness-box. Mr. 
-Dutt has himself explained the reason of 
his abstention and that reason appears to me 
to be satisfactory. His client in whose 
favour his testimony would have been 
given with fall knowledge of this saw 
fit to retain him as his Counsel and it 
cannot be suggested that there was any- 
thing improper in Mr. Dntt's accepting the 
retainer.” 


I will deal first with the question whe- 
ther Mr. Dutt should ‘have appeared as 
Counsel in this case. Mr. Justice Fletcher 
is of opinion that it cannot be suggested 
that there was anything improper in his do- 
ing so. I should have myself in the absence 
of any other authority thought that under 
the circumstances of this case to which 
I shall refer it was not proper. I am 
however, fortified in this view by the 
answers which were given by the Bar 
Council to certain questions put to them 
on this very matter and in respect of 
this very case. “We have referred to the Bar 
Council Report with the consent of Coursel 
of both sides, Their decision is, of course, 
not binding on ug as Judges. But the 
Bar Council are the recognised autbority 
on all matters of professional conduct ard 
etiquette affecting Counsel, and their opinion, 
therefore, is of the greatest weight and 
value. Their reply to the questions put 
to them is this: (1) If Counsel knows or 
has reason to believe that he will be an 
important witness ina case he ought not 
to accept a retainer therein. (z) If he 
accepts aretainer not knowing or having 
reason to believe that he will he such 
a witness, but at the opening or at 
apy subsequent stage before evidence is 
concluded, it became apparent that he isa 
witness ona material question of fact, he 
ought not to continue to appear in the case 
unless he cannot retire without jeopardis- 
ing the. interests of his client. (3) If 


‘ing citivens 
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Counsel knows or has reason to believe 


that his own professional apnduct on 
matters out of which the action arises 
is likely to be impugned in the case he 
ought not to accept a retainer. (4) If 
he accepts a retainer not knowing or 
having reason to believe that his own 
professional conduct in ‘such matters is 
likely to be impugned but finds 
in the course of the case that it is 80 
impugned he ought to adopt the same 
course of conduct as is mentioned in 
clause 2,ante. (5) In either of the cases 
mentioned in clauses 2 and 4 there is no 
rule of professional ethics which debars 


a Counsel if he continues to ach as 
Counsel in the case from going into 
the witness-box and being Crogs-ex- 
amined. 


I agree with this opinion, The question 


then is whether Mr. Dutt does not come 
within rule (1) and of this on the 
facts there can be no possible question, 


Mr. Dutt is, I believe, one of the lead- 
of Midnapore and an old 


resident there, where he is or was the 
Chairman of the Maunicipality. He is 
also engaged in politics, was Chairman 
of the Midnapore Conferencd and the 
chief of what is called the Moderate 
section of Nationalist pdliticians. His 
position is set ont in the statement 


which he had made under section 161 
of the Criminal Procedure Code to the 
defendant Lal Mohan Guha. Mr. Datt 
took some part in what are called Swadeshi 
cases. He must be from his position, of 
course, well aware of the political condi- 
tion of Midnapore and the ing and outs 
of Nationalist politicians, whether Moderate 
or Extreme in the District. He was himself 
implicated in the informer Laha’s report as 
being a member of the so-called Bomb 
Conspiracy. It is in evidence that from 
the 9th July ta the. 23rd July the plaintiff 
consulted him almost daily and reported 
to him what was being done as regards 
his son in prison, the alleged misdoin~ 
of the Police as also the plaintiff's c 
alleged conversations with Mr. We 

in particular; and this is extremels 
portant; he was according to the p' 

told that Mr. Weston had declared 
plaintiff that he knew him to be 
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that he need not be nervous but had 
notwithstanding told the plaintiff that he 
would arrest him if he did not get his 
son to make a confession which the plaint- 
iff understood Mr. Weston to know to be 
a false one. Mr. Dutt was one of the 
spokesmen of the alleged grievance of 
Midnapore atthe visit of Mr. Maddox on 
the 4th of August 1908. If we are to 
believe Maity, he can also speak to the 
fact that Mr. Weston sent more than one 
chit to the plaintiff and the contents of 
them. Fle was present at the Pleaders’ 
Library on the 15th August when Ashutosh 
made. his alleged revelations about the 
Police. On the 16th August he telegraphed 
and thereafter communicated with Govern- 
ment on the subject of the alleged mis- 
conduct of the Police. He appears to have 
been concerned in the preparation of the 
statements of witnesses sent to Government 
against the Police on the 27th August. 
He is said to have directed that note books 
should be kept recording complaints against 
the Police. He was present as Counsel 
on the 31st August when it is alleged that 
the Court was of set purpose kept by him in 
ignorance of the fact that his clients were 
filing petitions of retractations of confession. 
He is concerned in the subsequent proceed- 
ings. He was present as a spokesman and 
gave evidence at Mr. Macpherson’s inquiry. 
He ia said to have had information of a large 
number, if notall, of the principal incidents 
in this case such for instance as the alleged 
kicking of Surendra and to have had personal 
knowledge as to others, He is charged with 
having written a letter offering a bribe to 
the witness Akhoy Pal and is alleged to have 
bribed a large number of other witnesses 
in the case. la addition to his own personal 
interest, a number of the actors and witnesses 
in this case are Mr. Datt’s relations or con- 
nections, such as Madhusudan Datt in charge 
of the room where a bomb at Saroda Dutt's 
house was found; Rash Behari Ghose who 
Mr. Justice Fletcher thinks sent the “‘stab- 
bing portrait” to Mr. Weston threatening his 
life, Sreenarain Pal implicated by the 
reports, Jogjiban, an accased in the Arms 
Act Case and the Midnapore Bomb Conspiracy 
Case, Santosh, the latter’s mother-in-law and 
Nibaran Chunder Mitter, The circumstancas 
point to his having an interest in and having 
taken an active, and I think a leading, part 
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-decigion to which I refer which is unr 


5? 


jn the institution and prosecution of this suit 
which represents in effect his own claims and 
grievances and those of others. It is no 
necessary, therefore, to go into every deta: 
It is sufficient to say that Mr. Dutt’s n 
crops up in every part of the evid 
either as the person directly connecte 
as having personal knowledge of the fa 
as being in a position to corroborate the 

It is obvious that under these circums 
Mr. Dutt must have known that he 1 
important witness in the case and 
therefore, not proper of him to have 4 
@ retainer in the action. I wish 
reference to a decision of this Court. 
the results of Mr. Dutt’s appearance 
that he had to examine and cross 
as to matters on which he hadt perzona/ 
knowledge, such as alleged conversations 
between him and the witness. And he 
actually cross-examined a witness who made 
charges of personal corruption against him- 
self—a most unseemly spectacle. sp the 









ported 
In the matter of certain Oounsel (4th August 
1908) the Full Bench observes as /to the 
unprofessional conduct and objectionable 
character of Counsel cross-examining a 
witness as to facts within his personal 
knowledge. Sir Francis Maclean, O, J., then 
said, delivering the judgment of the Court 
“I agree with what has fallen from the 
Advocate-General that the effect upon the 
minds of a Jury of a cross-examination con- 
dusted in this method might prove injurious 
to the administration of justice.’ The Chief 
Justice here refers to its effect on the Jury 
but as I will later show the fact that 
Mr. Dutt has conducted this case, has 
had a prejudicial effect on the mind of the 
learned Judge. The Chief Justice continued: 
“Suppose for a moment that a leading 
Advocate were in cross-examination to put 
to witnessin the box a question of this 
sort, why did you not tell me so-and-so 
and so and-so.” The possible effect upon 
the mind of the Jary (and I myself may 
add to the Chief Justice’s observation, the 
Court) might be that they might regard 
the suggestion of Counsel as being pitted 
against the statement of the wilness, an 
entirely fallacious view with the resalt that 
im consequence, they might disbelieve the 
latter. The Chief Justice then considered the 
effect which might be prodused upon the 
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mind of the witness himself; how such 
an examination might bə very embarrassing 
ind conducive to his giving answera he 
ight not otherwise have gives. To these 
d the obvious embarrassment of Counsel 
he other side in examining or cross- 









on 

exar@moining to personal charges against their 
oppommgent. The objection I may lastly add 
was gynot removed by Mr. Dutt saying 


sasteaed of “Did I not do so” “Did I not 
” “Did not Mr. K. B. Datt do or say 


XV nest§deal with the question of whether hav- 
ing accepted such a retainer Mr. Datt should 
nevertheless have gone into the witness-box. 
Mr. Justice Fletcher then says: “having 
done this (that is, accepted the brief! it was 
in striet. accordance with the rules of 
professional ethics of almost universal ap- 
plication that having taken up the position 
of an Advocate, ke should refrain from 
testifying at a trial which was being 
conducted by him.” The learned Judge 
places the matter too high, as amongst-other 
matters a reference to clause 5 of the Bar 
Council’s reports shows. There is nothing 
necessarily uuoprofessional in Counsel giving 
evidence in a case in which he appears as 
such. There have been several cases both 
in England and this country, in which this 
course has “been taken without objection. 
Two unreported instances are noted in R. D. 
Sethna v. Mirza Mahomed Shirazi (5). Tt 
is true that in that case Mr. Justice Bea- 
mau held absolutely that the Court would 
not allow Counsel conducting cases to give 
evidence on behalf of their clients in respect 
of matters with which they were acquainted 
before they were retained but that they might 
do soas regards matters occurring after their 
retainer. But such decision is, in my opinion, 
erroneous. _ It omits to notice that Stones v. 
Bacon or Byron (6) aud Dunn (Deine) v. Pack- 
wooi(7) were not followed in Cobbett v. Hudson 
(8). Itis opposed to Mr. lnverarity’s case 
which the learned Judge cites. Considered as 
a rule of absolute exclusion as opposed to au 
expreasion of opinion of what is desirable 
(5) 9 Bom. L. R. 1044. 
(6) 4D. & L. 393; 1 B. O. Rep. 248; 16 L.J Q. B. 
` 82; 11 Jur. 44: 75 R. R. 881. 
(7) 4 D. & L. 395; 1 B. O. Rep. 312; 11 Jur. 242; 75 
R. R. BBANG 


(8) 1 EL & BL 11; 22 L J., Q. B. Il; 17 Jur. 488; 1 
W. R, 54; 98 R. R. 1; 118 Eng. Rep. 341. 
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ths decision is in dirəct conflics with the 
Evidenco Act and bəh with th Privy 
Couneil decision to which 1 next refer and 
the opinion of the Bar Council regulating 
questions of professional conduct above cited. 
The learned Jadge who decided that cass 
failed to distingaish between competency 
and the opinion that aga general rule it is 
desirable that the same person should not be 
both Advocate and witness. Inthe Privy 
Council decision Corea v. Peiris (9) a 
gentleman, named Schroder, was examined 
as witness though Counsel in the case. The , 
Judicial Committees did nat disapprove of 
this as contrary to the professional ethics of 
which Mr. Jastice Fietcher spsaks, bat on 
the contrary there stated that Counsel had 
been properly examined. 

The true rulein such matters is,in my 
opinion, as follows;—Counsel though they 
may bo engaged in the caseare in law cam- 
petent to testify whether the facts in respect 
of which they gave their evidense oacarred 
before or after their retainer: [See saction 
118 of the Hvidence Act, Cobbett v. Hudson 
(8)]: the Court has no authority to exclude 
such evidence if tendered. Itis notin all 
cages a breach of professional ethics for a 
Counsel retained in the case to give his 
evidenca init. There are cases in which he 
properly may and indeed should doso, At 
the same time it is recognised by both the 
Court and the Profession that asa general 
practic? it is undesirable, when the matter 
to whish Counsel deposes is other than 
formal, that they should testify either for or 
against the party whose case they are cou- 
ducting. In judging the matter from the 
priat of view of what is desirable as opposed 
to what is legal, much mast depend on the 
circumstances of each case. In the present 
case, having regard to Mr. Datt’s interest 
in the proceedings, the fact that he has taken 
pars in the events referred to ia them and 
has both personal and reported knowledge 
of a very large number of the facts testified 
toin the evidence,it wasinahigh degree 
undesirable that he shonld have been both 
Counsel and witness The real objection in 
Mr. Dnitt’s case is that he was Counsel in the 
case and not, therefore, as he would properly 


(9) 5 Ind. Cas. 50; 14 C. W. N. 86; 12 New Law 
Rep. (Ceylon) 147; 79 L.J. P. C. 25; (1909) A. O, 
549; 100 L. T. 790; 25 T. L. R. 631. 
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otherwise have been, a witness.) I may add 
that Ourry v. Walter (16) to which Mr. Bose 
referred, has no bearing. There Counsel was 
subposnaed to prove what had been stated 
by him on motion in Court. The Court 
“was of opinion that on such a matter 


Counsel should not be called but that the: 


party should prove it by other means or 


witnesses who were present; but it should. 


be at the option of the Counsel whether he 
would give his testimony or not. The Court, 
therefore, decided that it was not obligatory 

_ on Counsel in such a matter to give evidence 
though he might do soifhe liked. Tt did 
not decide that he could not give evidence, 
It is further of no authority in this country 
where a Counsel must obey a subpona to 
give evidence as any one else must do. 

The next point (which is the material one 
here) is whether the appellants were entitled 
to ask the learned Judge to draw inferences 
adverse to the plaintiff from the fact that 
Mr, Dutt had not been called. This they 
were clearly entitled to do, if it bea fact 
that under the circumstances of the case 
Mr. Dutt could not properly have been both 
Counsel and witness though circumstances 
also show that it was improper for him to 
have been Counsel at all. And if he were 
not Counsel, there can be no possible question 
but that he was a material and necessary 
witness. It was not open to Mr. Dutt to 
act in breach of a professional rule and then 
to plead the fact of such breach hoth as a 


reason why he could not be a witness and 


also why adverse comments should not be 
made upon the fact that he was not a witness. 
If it be that as Counsel he ought not, 
under the circumstances of the case or other- 
wise, to have been a witness then it was 
the act of his client which made Mr. Datt 
Counsel and he cannot plead his own act 
against such comment. If Mr. Justice 
Fletcher’s view were correct then if a 
litigant is aware that a particular Counsel 
has knowledge of a fact which he does not 
_ wish to disclose or that such Counsel’s evi- 
dence is given to contradict him, he has only 
to retain him and then to say to the Court: 
“You must not draw inferences against me, 
because I do not call the man who can speak 
to the facts which I asked the Court to 
believe, for I have made bim my Counsel.” 


(10) 1 Esp, 456; 6 R, R. 743. 
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The next question is what is the nature of 
the inference which should be drawn from the 
fact that the plaintiff has put forward Mr, 
Dutt as his Counsel and not ag his witness. 
The learned Judges says “Mr. Dutt has himself 
explained the reasons of his abstention (from 
the witness-box) and that reason appears to 
me to be satisfactory.” What those reasons 
were are not stated and the learned Jndgo 
has, therefore, not placed us in a position 
to appreciate them. But if those reasons 
were that Mr. Dutt had not in fact personal 
knowledge of the facts, or were a statement 
of the extent to which he was concerned 
with those facts, or as the nature of those 
facts, such a statement being in the nature 
of evidence should have come from him in 
the stand and not from his place at the 
Bar. The learned Jndge next says “His 
client in whose favour his testimony would 
have been given with fall knowledge of this 
fact saw fit to retain him as his Counsel.” 
How and on what grounds could the learned 
Judge assume, as he here does, that had Mr, 
Dutt been a witness, which he was not, his 
testimony would have been given in favour 
of his client? This observation indicates the 
danger to which Sir Francis Maclean, O. J, 
in the case cited referred, namely, that ialah 
ences unsupported by the evidence of Counsel 
himself may be drawn from his mere 
appearance in support of a case of the facts 
of which he is alleged to have personal 
knowledge. So far from the inferences being 
what the learned Judge atates it is precisely 
the other way. The leamed Judge has him- 
self correctly stated thy pule when dealing 
with the defendants’ casi‘, namely, that evi- 
denca which could be and is not produced 
would, if produced, be ‘unfavourable to the 
person who withholds it, The same rule ap- 
plies to Mr. Dutt for whether he could or 
could not as Counsel have given evidence in 
this case, he should not have been Counsel 
and could and should have given evidence for 
the reasous I have given, 

On this matter it only remains to indicate 
on what points such presumption should in 
this case work. It works as regards every 
of the facts to the chief of which I have 
alluded in which Mr. Datt was himself an 
actor for alleged personal or reported know. 
ledge, I need not repeat them here. They 
are also mentioned in detail in the evidence, 
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I only say here that, in my opinion, the most 
important points affected by this presumption 
are the alleged reports made to Mr. Dutt 
between the 8th and the 23rd July as to the 
alleged conduct of Mr. Weston and the 
Police, subsequent information on the same 
points received by him; the circumstancas 
leading to the institution of this suit; and 
matters in the suit itsalf such as the incident 
of the 3lst August which Mr. Datt who was 
then Counsel makes the basis of a charge of 
dishonesty against the defendants and the 
presiding Magistrate Mr. Nelson. So far feom 
presuming as the learned Judge does that Mr. 
Datt’s testimony on these and other points 
would have been in favour of his client, 


I presume the other way and the learned. 


Judge might have himself so found : if Mr. 
Dutt had gone into.the stand. One of the 
chief grounds on whieh this sait has been 
decreed against Mr. Weston is the alleged 
conversations he had with the plaintiff when 
he is supposed to have repeatedly told 
the latter that be was innocent, that there 
were, therefore, no grounds for proecseding 
against him and that he need not be nervous 
and yet that he expressly avowed his alleged 
illegalities in telling the plaintiff that he 
would arrest him nevertheless if he did not 
gota confession from his son. These œa- 
versations are said to have been reported to 
Mr. Datt at the time. Is it to be conceived 
that if Mr. Dutt had been told about these 
at the time, it would not have been of the first 
importance that this should be proved? 
Would not Mr. Dutt have been called to give 
that presumptively independent evidense 
which the suit now lacks. I assume that 
Mr. Dutt was not called because he could not 
corroborate the plaintiff or his case on 
this and other points. Had he done s it 
would have been necessary for him to explain 
how he did not mention the subject of the 
alleged reported conversations to Mr, Maddox 
on the 4th August, but had, on the contrary, 
no complaint to make against Mr. Weston; 
how he did not mention itin his letter to 
Government of the 27th August; how it finda 
no place in the subsequent proceedings and 
does not see the light of day-until this 
_ suit, and then, when after Bonomali’s charge 
had failed it is put forward as the basis 
of the new case on which the sait has been 
decreed. : 
In this connection I desire in justice to 
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Counsel for the appellants in the frst 
Court to deal with another matéer. Mr. 
Justice Fletcher; who has, in my opinion, 
erroneously approved of Mr. Dutt’s conduct, 
has, on the other hand, passed in my 
opinion, an undeserved judgment’ on the 
conduct of Counsel for the defence. After 
having observed that Mr. Dutt had followed 


.the rule of professional ethics he continues: 


“I may observe that this rule of pro- 
fessional conduct was not, I regret to say, 
observed by Mr. Datt’s opponents.” This 
observation is based on the fact that Mr. 
Norton called Mr. Gregory (a junior ` 
Oounsel ia the case) as his witness, and 
the latter gave his evidence. Mr. Gregory 
was called to repel a suggestion of Mr. 
Datt, who in his numerous charges has 
not spared members of his own profession, 
that Mr. Gregory had not in respect of 
a particular matter, viz., that arising out of 
Exhibit 61, properly and fairly conducted 
the case before the Sessions Judge and 
had attempted to keep back the document ` 
from the Court. Mr. Gregory from hbis: 
place in ‘the Bar gave his explanation, 
Though ‘not so bound it was properly open 
to Mr. Dutt to accept a statement made 
in sach a matter and in such cireum- 
stances from a fellow member of his own 
profession. He refused and objected to the’ 
statement being made. Thereupon Mr, 
Norton put Mr. Gregory in the ‘witness- 
box, when he was cross-examined at length 
by Mr. Datt, who, amongst other matters, 
thrice made to him the misleading sugges- 
tion that the Counsel Mr. Morrison was 
not present in Court on the 23rd when 
A. K. Pal who speaks to this document 
was examined though it is clear from the 
record that he was in fact present. [ 
have already stated what, in my opinion, 
the gen-ral rules are as regards tha 
calling of Counsel as witness. In my 
opinion Mr. Norton was fully justified in 
calling Mr. Gregory both in protection of 
the latter’s professional reputation which 
had been in fact groundlessly assailed and 
of his own clients’ interest. In this con- 
nection I may cite an observation of Sir 
Francis Maclean, ©. J, in the ,case of 
Nundo Dall Bose v. Nistaranee Dassi (11) —'‘I 
can scarcely suppose that any Counsel, if 


(11) 4. W. N. 169 ab p. 183; 27 C, 428 at p. 439. 
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he understood that the other side were 
not prepared to accept his statement made 
upon his, word of honour, would not bim- 
self ask that he might he allowed to give 
his evidence in the usual way.” 

Mr. Norton bas also invited our opinion 
on another matter on which the learned 
Judge has censured him. During the 
examination of the witness Mr. Wilson, the 
latter produced at the request of Mr. H. 
D. Bose who was cross examining him, a 
private pocket book. An irrelevant cross- 
exumination on it followed. The book 
being a private one, Mr. Norton marked 
“the pages to which Counsel might refer in 
respect of the subject of his cross-examipa- 
tion, the other pages referring to other 
matters. Mr, Bose, however, looked at pages 
which had not been so. marked. On the 
face of it this was highly improper on the 
part of Mr. Bose and Mr. Norton appears 
to have naturally expressed his opinion 
strongly to this effect. The learned Judge 
is, however, stated, not to have then and 
there, as should have been done, determined 
who wasin fault. Mr. Bose brought in 
next day a written explanation of his 
conduct which the learned Judge is said 
to have refused to have gone into and 
then the matter ended until the judgment 
when the learned Judge observed as 
follows :—“I may further add that I viewed 
at the time and still view with complete 
disapproval Mr, Norton’s unfounded and 
abusive attack on Mr. Dutt’s junior, Mr. 
H. D. Bose.” I do not know what the 
explanation was which Mr. Bose offered 
and on which the learned Judge refused 
to adjudicate and I am not, therefore, in a 
positicn tosay whetker Mr. Bose was to 
blame. Prima facite and inthe absence of 
proper explanation, Mr. Norton was justified 
in taking strong exception to Mr. Bcse’s 
ecodusct. The matter ought to have been 
decided then and there, but as it was not, Mr, 
Norton was not, in my opinior, open to 
censure in the judgment which | may further 
observe states no ground on which it is based, 
though it is clear that the admitted fact, 
that Mr. Bose from one cause or another 
looked at the unmarked pages, called for such 
grounds, 

* + 3 % 

[Summing up his conclusions, his Lordship 
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It is natural to assume that there must 
be some basis for an action in: which, as 
appears from the record, so much feeling has 
been displayed. Itis well at the time to 
remember that every wherein all countries, 
but particularly in this, the smoke is 
always disproportionate to the fire. On 
this matter we can only look to the record. 
It may be, though I do not desire to. 
express a positive opinion on the point, 
that Mr. Weston as an Hxeontive Officer 
perhaps possessed in excess the qualities 
which are supposed to be requisite for 
such a service. He [ited conscientiously 
with great vigour an erhaps vigour in 
his general dealings h the disaffection 
in his District? The remarks are not 
made as a criticis, for it must be’ 
remembered, that, as/ the learned Judge 
points out, Mr. Wegton’s pcsition was a 
peculiarly difficult on¢. As aresult, however, 
of his uncompromising attitude, Mr. Weston 
gol himself very much disliked. by those 
whose views and adtions he ‘posed; and 
that, as also the disaffected s ce of many 
minds, produced many a threat against his 
life, which I believe not to have been idle, but 
prevented from execution by the measures 
of his safety which Mr, Weston rightly 
took. In the matter also of the particular 
conspiracy dealt with in these proceedings, 
there has been in one case excessive rigour 
and in some others irregularity; I think in 
particular that the plaintiff, an old man of 
about 70, was treated with unnecessary. 
harshness in being kept in Jail pending the 
investigation of the charge against him. 
He might and I think should have been let 
ont on bail and thereby much ill-feeling 
spared. I think also that Mr. Weston acted 
with indiseretion in seeing or communicating 
with the plaintiff at all during the pen- 
dency of the proceedings against the latter’s 
son, though as I find, such interviews were 
brought about at the instance of the plaintiff 
and not of himself. The circumstance was 
one likely to afford a handle to the charge 
actually made and may have in other minds 
given rise to suspicion. Though I am fully 
satisfied with the explanation he has given, 
bis action ‘in arresting the plaintiff when he 
did was also open to misconstrustion. 

š + ig * * 

This is not the common case of an indivi- 
dual alleged to be oppressed by the Police, 
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It is one in which there is an original and 
powerful combination agaiust thesa èwu 
Polies dsfeadanty. Whilst it is pogaibla 
that sash combination was brought abodat 
by what they did, itis also possibla that it 
was in the natare of a reprisal against them 
for having made and failed to prove charges, 
which under more favourable circam- 
tancas they might have established; for I 
an fally satisfied that this combination hag 
been itself doing some of the things it charges 
against the Police, getting at their informer 
` and witnesses or attempting to do so in the 
case of the latterg#and putting up false 
charges such as t of _Bonomali against 
the Moulvi, Mohesh¥Mout, against Inspector, 
Kedareswar, aud otker cases. It appears 
farther that the charges made against the 
defendants were agait most mandasiously 
exaggerated inthe “prison story” of the 
plaintiffs son in Dab }Das Karan’s paper 
the Medini Bandhab”. This I believe has 
been done to prejudice the defendant’s case 
before ib was tried ‘and indicates how 
readily admittedly false charges were 
preferred against the Police. . The exaggera- 
tion which there describes the Police as 
fiends (rakshasas) showing their “fierce 
rows of teeth”, Lords of Ghosts ‘(bhuta) 
and sə forth, affects every incident: with 
which they are there charged and others 
which, if Santosh is to be believed, are the 
pure invention of the Editor. But these 
very falsities, if they havelproved embarras- 
sing by their absurdity to the plaintiff and 
his family in giving their evidence in this 
case, were probably on account of this very 
exaggeration and appeal to prejudice, the 
more suitable for the purpose for which 
they were put forth. 

It was under such circumstances that 
this suit with its. many charges was filed 
and we have next to see what- has become 
of them in Mr. Fletcher’s judgment. I 
take first the case against Mr. Weston. 

The following are Mr. Justice Fistcher’s 
conclusions either directly expressed or to 
be implied from his jadgment. He has 
found thatthe story of the primary con- 
spiracy to falsely implicate the people of 
Midnapore and other parts of India is 
untrue as also is the alleged secondary 

- gonspiracy for the same purpose. He has 
said that he disbelieves altogether the 
suggestions of a corrupt motive which he 
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finds were made against Mr. „Weston. He 
holds, on the contrary, that his District was 
in a very seditious state and that there 
was in fact a conspiracy in it. He finds 
that on the information then in his posses- 
sion, he was bound to ba very watchfal over 
the district of which he had charge. He. 
holds that he did not coneact or have any 
hand in the concoction of false reports nor 
in the passing of reports known to ba false, 
On the contrary, he is of opinion that Mr. 
Weston honestly believed in the truth of 
the reports, and that if he had not, he 
would not have asted on them. He finds 
that he took steps to test the trath of the ' 
reports and that if such testing was, as 
the learned Judge thinks, insufficient, ib 
was due to no dishonesty ‘on his part, as 
the plaintiff alleges, but to the want of 
opportunity which the administration of an 
excessively heavy district deprived him, and 
to his inexperivacs. Whilst the learned 
Judge is of opinion that the alleged in- 
troduction of the bomb in the plaintiff's 
house and in the house of the Datta, is 
not proved, he also fads that Mr. Weston 
who believed the truth of the reports in no 
case had any hand or part in such alleged 
crime. Ho finds that there was no such 
malisious search or trespass as is alleged, 
He is of opinion that Mr. Weston believed 
that Santosh Dass was guilty and that he 
was entitled to arrest him as he did, As 
regards the procsedings which followed 
Santosh’s arrest, the learned Judge, touching 
Santosh’s confession, says that he altogether 
disbelieves the suggestion that Mr. Weston 
and Mr. Nelson or either of them put to 
Santosh questions which they’ knew to be 
untrue and he does not find, and, therafore, 
pronounces against, the other allegations 
of misconduct which Santosh Dass makes 
against these two officers. He holds also 
that the allegation that Mr. Nelson and 
Mr. Weston attempted to suppress the 
petitions of retractation of the 3ist August 
is nob true and that the incident arose out 
of a misunderstanding. Inistly he finds 
that Mr. Weston did not, as alleged, arrest 
the plaintiff with the kaowledge (as alleged 
in the plaintiff that he was innocent 
because he had conspired fo put the bomb 
in his house, and that his motive in arrest- 
ing the plaintiff was not (as alsə alleged 
in the plaint) to extort a false confession 
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from his sor, Every ove of these charges 
goes by the board in Mr. Justice Fletcher's 
“judgment. All ot them are not only, in 
my opinion, false, bub very malicious and 
wicked charges for which there is no foun- 
dation, of which fact the plaintiff or others 
who are responsible for them must have 
been well aware. The motive for sach 
charges is obvious. There was, as I have 
pointed out, an ill-feeling against Mr. Weston 
which matured into actual threats against 
his life. The reasons for this I have given. 
Bat it is not only by such acts of violence 
that injury either to an individual or a class 
may be done. Not the least dangerous or 
malicions to either is that which clothes 
itself in the legal form of a false accusation. 
The suit on these findings should bave been 
dismissed outright. What, however, the 


learned Judge had done is thie:—He has, as . 


I have pointed out, put aside as false the 
charges on which the suit is based and 
pronounced against Mr. Weston on another 
and a different charge, vzz., an illegal arrest 
of the plaintiff without authority in fact, or 
belief in his right to do so, and asa means of 
obtaining a true -disclosure from his son 
Santosh of a conspiracy which he (Mr. 
Weston) honestly believed to oxist, As 
incidental to this finding, his view must 
necessarily be that Mr. Weston has perjured 
himself, Had the plaint been framed on 
these grounds, it might have, as already 
pointed out, been instituted without such 
malice, asI find inthe case of the other 
charges, though such a suit would, for the 
. reasons | have given, have equally failed. I 
have found, however, that an explanation on 
this matter has been given which entirely 
satisfies me as to Mr. Weston’s bona fides. 
Apart from the fact of the conflict of testi- 
mony, not a single instance has been proved 
which convicts this defendant of an untruth. 
Indeed, .as I have said, had one single 
instance of deliberate untruth been established 
against him (his position being what it is). 
I should not have accepted any portion. of 
his testimony without good and reliable 
corroboration. On the other hand, the 
plaintiff has put forward numerous charges 
against Mr. Weston, all of which have been 
found both by the learned Judgeand myself 
to be untrue. It has been to me a matter of 
surprise that the learned Judge has not, 
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either in the case of Mr. Weston or the Police, 


` considered this circumstance in judging of 


the relative value of their testimony and that 
put forward on behalf of the plaintif. Ib is, 
in my opinion, impossible to hold that a 
man who his himself and through the 
witnesses he has put forward, made so many 
clearly false and malicious charges, is entitled 
to thesane credit as if he had never made 
them. On the contrary they discredit his 
case, In my opinion, further, the evidence of 
the plaintiff himself with its prevarications 
and untruths cannot be accepted In parti- 
cular, his account of Pye alleged conversations 
which he had with Weston, when the 
latter is charged th persuading and 
threatening him and Mien owning to his (Mr, 
Weston’s) alleged guilty intentions towards 
him, has for the reasons I have given been 
conclusively preved to be untrue. Though, 
therefore, the charge on which Mr. Weston hag 
been convicted ought not, in my opinion, to 
have been tried in this suit, it has also, in my 
opinion, been shown to bə, as the others 
against this defendant have been found by 
Mr. Justice Fletcher and myself to be, 
untrue, 

. I pass now to the case against the Police. 
The learned Judge has not found against 
them, either the alleged primary or second- 
ary conspiracy, or that they concocted their 
reports or that they put bombs in the house 
of the plaintiff orof the Datts, In my 
opinion all these charges have been shown to 
be untrae, He has found that they conspired 
with Mr, Weston to effect the illegal arrest 
above stated. In my opinion Mr Weston 
was alone responsible for that arrest and 
the Police defendants acted only as his 
subordinates. Mr, Weston is not liable nor are 
they. 

* x = * 

In conclusion I may say that if there be 
any truth in these numerous charges which 
have been preferred against the Police, they 
have not been made out by credible evidence 
in this case. I decide accordingly the first 
and second issues of fact in the negative. The 
sixth issue of fact as to damages is dealt with 
upon the issues of law to the consideration of 
which I next pass. 

P žo ož 3 * 

[Passing over the third and fourth issues ag 

unnecessary, his Lordship continued: 
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The fifth issue raises the gqiəastiva of limi- 
tation, The Advocate General contended and 
in my opinion rightly, so far as regards the 
causes of action for malicious arrest acd 
prosecution, that the sait was barred. Upon 
these causes of action, the suit should have 
been dismissed in limine. Theo learned Judge, 
however, stated that he would subsequently 
hear the argument about limitation, and 
would meanwhile hear the evidence. The 
plaint is not, as the learned Judge has stated 
a “mofussil pleading,” which according to 
Privy Council rulings of abont the middle of 
last centary and later (ghen such pleadings 
were often very im ct) should not ba 
read too strictly. It , ma doubt, filed in a 
Mofussil Court, but siii the Haglish form of 
pleading, and I should say had baen settled 
by Counsel, aa one would also naturally ex- 
pect in a case of this importance. Now the 
sait is described in the plaint as ‘valued at 
Rs. 10,000 on account of damages for wrong- 
ful confinement and malicious prosecution.” 
Though the plaint also alleges trespass, it 

seems that the suit was really based on the 
two other torts, as itis in respect of these 
that damage is alleged to be suffered, and 
the cause of action is said to have arisen on 
the 3lst August 1963, when the plaintiff was 
set at liberty. 1 will, however, assume that 
with malicious arrest and prosecution was 
included trespass. Ali these acts “are well 
known torts, and the only peculiarity about 
the suit is that the plaintiff alleges that these 
torts were committed by three mən acting in 
conspiracy, instead of by one. In one sense 
this allegation of conspiracy is immaterial to 
the action, for the acts alleged are such that 
if proved against any one defendant, he is 
entitled as against that defendant to a decree. 
The reason, however, why conspiracy is 
alleged is obvious. According to the plaintiff 
it was the Moulvi who was directly responsi- 
ble for the bomb; so, in order to implicate 
Mr. Weston and the other defendants in the 
charge, it had to be alleged that there was a 
conspiracy between him and them to do this 
act. Similarly, it was Mr. Weston who 
ordered the arrest which is alleged to be done 
in conspiracy with the other defendants to 
bring them into the charge. Bat the suit 
remains what it is—-a suit against joint tort- 
feasors. If it was a suit against one person, 
would be admittedly barred as regards the 


INDIAN OASES, 


. criminal prosecation. 


(ioia 


arrest and prosecution. I may leave out of 
account the alleged trespass if Shat was part 
of the cause of action, as the resalp of Mr. 
Justice Fletcher’s judgment is that there was 
no trespass in fact, and that also is what I 
have held. Ifthe suit is barred as against 
one person, the period of limitation is nob 
extended because ib happens to be against 
three. This is admitted. Bat then it is said 
and Mr. Justice Fletcher has held, that there 
is another cause of action which the plaintiff 
has himself nowhere stated. Itis said that 
besides the cause of action on the torts, there 
is a cause of. action to recover special damage 
by reason of a conspiracy to cause damage. 
The learned Judge accordingly framed an 
issue which does not arise on the pleadings 
alleging a general conspiracy to cause 
damage of which the trespass, arrest and 
malicious prosecution were merely the overt 
acts. I have asked learned Counsel to pro- 
duce to the Court authority for the proposition 
on which the learned Judge has proceeded, 
viz., that the same set-of facts may constitute 
two causes of action, viz., for a tort and for a 
conspiracy to cause damage. And none has 
been produced. The reason of this is that 
the two exclude one another. Ifa joint tort 
is committed, there is no necessity to have 
recourse to any law of conspiracy, And 
on an action to recover damage resulting 
from a conspiracy, as distinct from an action 
on a joint tort, the conspiracy is one to do 
au act, which, if done by anindividual, would 
not constitute a tort, bat is actionable by 
reason of special damage having been caused 
thereby. The two in fact are mutually 
exclusive. There is a conspiracy to commit 
a crime, aconspiracy to commit a tort, and 
aconspiracy for an unlawful purpose in 
respect of an act which, if done by an 
individual, would neither bea orime nora 
tort. All these may be the subject of 
In respect of the 
civil remedy, where there is a joint tort, 
the action is on the tort againsh the joint 
tort-feasors. In any other case, where in 
carrying into effect the conspiracy, the con- 
spirators inflict damage on an individual, he 
may sas for the particular damage he has 
thus separately saffered. In the former 
ease the cause of action is on the tort, and 
in tha latter on the special damage. There 


_is a farther difference in that in actions 
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on tort, general damage is; except in . paying all (including reserved) costs in both 


special cfses, sufficient, whereas in such a 
conspiracy there must be special damage. 
The class of cases to which the learned 
Jadge refers, establishes that there are 
instances in which two or more persons 
can render `themselyes liable to civil pro- 
ceedings by combining to injure the plaint- 
iff, although if one of them did the same 
` act by himself and without any pre-concert 
with others, he would escape liability, both 
civil and criminal. I agree with the learned 
, Judge in thinking that an action on such a 
conspiracy would lie in this country, 
the point here is different, viz., what is 
the plaintiff’s cause of action, and what is the 
limitation applicable? It appears to me to 
be quite clear that the suit is on joint torts, 
and that the arrest, imprisonment and pro- 
secation are governed by the one-year rule 
under Articles 19 and 28 of the Limitation 
Act. Mr. Justice Fletcher is of opinion that 
though the suit is described as a suit for 
malicious prosecution, it is in fact not one. 
Whilst the learned Judge assigns no grounds 
for this view, it also appears to be incon- 
sistent with a previous statement made by 
him, that the plaintiff had two causes of 
action—one for damage and one for malicious 
prosecution. As the learned Judge’s finding 
as regards trespass and search was a dis- 
missal on the facts, ib is nob necessary to 
inquire whether Articles 86 or 39, or both, 
would apply so far as the suit alleges wrong- 
ful search and trespass. In my opinion, the 
_ suit is barred on the other causes of action, 
and should not have been entertained on that 
_ cause of action on which it has been decreed. 
On the sixth and last issue, I am of opinion 
. that if it was necessary, as according to the 
learned Judge’s view of the case it was, to 
- prove special damage, such damage has not 
been proved. Portion (but what, is not 
stated) of the Rs. 1,000 which the learned 
Judge has given'the plaintiff was, it appears, 
‘spent to obtain the release of his son, which 
is not damage to the plaintiff in this suit, 
and no evidence strictly so-called has been 
called to prove the expenditure of the residue. 
These findings dispose of all the issues, both 
of fact and law, before us. 
[Having dealt with the question of law, 
his Lordship cəncladed as follows: —} 
I would accordingly decree tais appeal 
and dismiss.the suit, the plaintiff-respondent 


but . 


Courts. 

Coxe, J.—I1 entirely concur with the jalz- 
ment of Mr. Justicas Woodroffe bash as to 
the order and as to the grounds. therefor. 


D. CHatrteates, J.—This appeal arises 
out of a suit deseribed as one for damagas 
for wrongful confnemané and mulicioas 
prosecution. The defendants pleaded limita- 
tion before the Court below, bub were 
ovorruled. The questiou of limitation has 
been pressed before wand I shall deal with 
it first. 

The plaintiff was arrgied on the 23rd of 
July and discharged on the 31st of August 
1908. The suit was filed on the 15th of 
November 1909, i.e., more than one year 
after the discharge, and would, therefore, ba 
barred in so far as it waa one for wrongful 
confinement, or false imprisoninent and 
malicious prosecution onder Articles 19 and 
23, Schedule I, of the Limitation Act. The 
plaintiff’s legal advisers evidently saw this, 
and it was stated in the lth paragraph of 
the plaint, that the period of the notices 
served under section 80 of the (Jivil Procadure 
Code being excluded, no part of the plaintiff's 
case was barred. The Court below has hell, 
however, that no such notice was necessary, 
and no exception has been taken to that. 
view , of the law before us, and no reliance 
has been placed upon any such notica as au 
answer to the plea of limitation, It has been 
contended, however, that the suit was basel 
on a conspiracy between the several dofend- 
ants, andas conspiracy isa distinct cause 
of action by itself, the suit must fall cither 
under ‘Article 36 or Article 120, and is, 
therefore, nob barred; it has been farther 
contended that the illegal sereh of ths 
plaintiff's house isa cause of action which 
at least is not barred, as it would fall either 
under Article 35 or Article 39 or Articls 
120. The first contention as regards cou- 
spiracy has found favour with Mr. Justica. 
Fletcher, and I shall deal with is first. Tns 
learned Judge has relied on the case ni 
Quinn v. Leathem (12) and Mr. Dutt has 
also relied on the same in support of his 
argument. The learned Judge says: “Tho 
truth of the matter is that in a case like the 
present the plaintiff has two erasaa of 


(12) (1901) A.C. 495 atp 537; 70 L J.P. C. 7), 
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action, one to recover tha 
been occasioned’ bo him as the result of the 
conspiracy, and the other to recovar damages 
for malisious prosecution against the defend- 
ants as joint tortfeasors. This is well 
illustrated by the case of Quinn v. Lesthem 
(12).” With great deference I think that 
that case itself contains an auswer to the 
argument. Lord Halsbary, in delivering 
the first judgment in that case, gays: “There 
are two observations of a general character 
which [ wish tomake, aud one is to repeat 
what I have very o, said before, that every 
. judgment must be d as applicable to the 
particular facts prdved, or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended 
to be expositions of the whole law, bub 
governed and qualified by the particular 
facts of the case in which such expressions 
are to be found. The other is that a case is 
only an authority for what it actually decides, 
I entirely deny that it can be quoted for a 
proposition that may seem to follow logically 
from it.” Now what are the facts in 
Quinn v. Leathem (12), and what does the 
ease decide? The defendants were the 
office-bearers of a trade union; they 
threatened the plaintiff with injury if he 
employed men who were not membars of 
the union; the plaintiff was willing to have 
his men enrolled as members, but defendants 
insisled on his dismissing them and taking 
members of the union io their place; the 
plaintiff refused, and they then threatened 
a large customer of the plaintiff with injury 
if he dealt with the plaintiff, and thus 
compelled him to cease todeal with the 
plaintiff, The plaintiff brought a suit for 
damages. The plaintiff had every right to 
carry on his trade ina the way most pro- 
fitable to him, provided he did not infringe 
on the right of other people, and so had the 
customer of the plaintiff every right to deal 
with whomsoever he pleased under similar 
‘restrictions, and the defendants had mali- 
ciously invaded this right of the plaintiff 
and injured him by unlawful means, and 
the defendants were, therefore, held liable, 
It was found that tbere was conspiracy and 
threats carried into execution by the defend- 
ants to the injury of the plaintiff, the objest 
being not to serve any trade interests of 
their own, but to injure the plaintiff, be- 
cause he would not comply with their requisi- 


damage that has, 
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tion Lo dismiss his innocent servants. It is 
true that the concerted action of*a number 
of men has an element of aggravation, and 
is more irresistible than the unaided act 
ofa single individual, and some of the 
cases support the view thata combination 
of several persons to do an unlawful act 
may be actionable when a similar act by 
an individual is not, but I do not think there 
is any authority for holding that a tort, 
when committed by several persons acting 
in concert, is different from the same tort 
committed by asingle individual, A tres- 
pass is a trespass, whether it is committed 
by one person or by more, and so is a 
malicious prosecution or false imprisonment. 
The combination in such cases may be an 
element for aggravation in the assessment of 
damages, but does not to my mind suffice 
to make it a different tort, In the very case 
of Quinn v. Leathem (12), Lord Lindley said: 
“Tt was contended at the Bar thatif what 
was done in this case had been done by one 
person only, his conduct would not have 
been actionable, and that the fact that what 
was done was effected by many, acting in 
concert, makes no difference. My Lords, one 
man without others behind him, who would 
obey his orders, could not have done what 
these defendants did. One man exercising 
the game control over others as these defend- 
ants had, could have acted as they did, 
and, if he had done so, I conceive that he 
would have committed a wrong towards the 
plaintiff for which the plaintif® could have 
maintained an action.” 

In a similar case, Giblan v, National 
Amalgamatel Labourers’ Union of Great 
Britain and Ireland (13), Lord Justice 
Romer said: “I should be sorry to leave 
this case without observing that, in my 
opinion, it was not essential, in order for the 
plaintiff to sueceed, that he should establish a 
combination of two or more persons to do the 
acts complained of;” and Lord Justice Stirling 
said: “I am far from satisfied that they are 
not suchas to be illegal, even if done by a 
single individual.” Read by the light of the 
facts, the case decides no more than this, that 
a number of persons who, without justifica- 
tion, intimidate a third person by threats of 
doing him harm, and thereby c eros that 
third person into causing harm to the 


(18) (1903) 2 K. B..600 at pp. 619, 623; 72 
L. J. K. B. 907; 89 L. T. 386; 19 T. L. R. 708, 
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plaintiff, are guilty of an actionable wrong. 
Qidlan’s cage (18) shows that conspiracy or 
wrongful combination is not a material ele- 
ment in the constitution of the wrong. In 
this country the Legislature has made a 
general provision that suits for damages for 
‘false imprisonment or malicious prosecat’on 
must be brought withina certain pertod, 
and no distinction is made in respect of the 
number of persons by whom the wrong may 
have been perpetrated. Tfit were not so, 
the greatest uncertainty would be introduced 
into thelaw of limitation applicable to a 
particular case, for, a plaintiff might easily 
take his case out of the statute by charging 
more than one person with a wrong, and a 
defendant would not know when he is secure 
against a charge. But supposing that con- 
spiracy to perpetrate a wrong was a separate 
cause of action by itself, it would not be 
actionable unless it caused special damage 
by itself. In the present case, however, the 
whole damage caused is by reason of the 
imprisonment and prosecution. The plaintiff 
“deposes that the imprisonment cost him 
Rs. 1,000 in law charges, and that is the 
only damage proved and decreed. The 
present case, therefore, considered as a suit 
for damages for wrongful confinement and 
malicious prosecution is barred by limitation 
under Articles 19 and 23 of the first Schedule 
to the Limitation Act. 

iAfter dealing with the facts of the case, 
hia Lordship observed .— f 

“It is alleged that the Moulvi had caused 
the bomb to be placed in the house of Peary 
Mohuu Das, and that kaowing that bomb 
had been placed there he caused the house to 
be searched. If that is true, there is a 
good case against the Moulvi. 

I shall first consider whether the Bonomali 
incident is true. * * * [After 
stating the plaintiff’s case on this point his 
Lordship observed :—] Bonomali has made 
various contradictory statementa at various 
stages and no reliance can.be placed upon 
him. £ # # I am of opinion 
that Bonomali’s story is false one. * * 

. * * * P * The 
case of illegal sande and trespass, ther- ~~ 
fails. [In this connection his Lords’ 
ed :—] Mr. Weston was not aw” 


search at all till it was made. 


wey 
the 
yo 

% 


INDIAN OASES. ` 


‘the house of Kamini, 


67 


[His Lordship next dealt with the report 
supplied by the informers. On this his Lord- 
ship observed :—] 

I agree with Mr. Justico Fletcher that the 
whole story about the bomb is a pure inven- 
tion and entirely false. * * * 

kal * * * * The infor- 
mer Rakhal Laiha isan avowed drunkard 
and sush a man is appointed to rule over the 
destinies of most respectable men at Midna- 
pore. * Š * C E 3 EH 
* ka Although I have said that the 
Bonomali incident is false, I cannot believe 
the bomb story as stated by the informer. 

* % % < * a * 
[Regarding the taking of the bomb to 
a woman of the 
town, his Lordship observed :—] Such a 
house could never have been selected for the 
purpose and respectable persons would not 
consent to go there, 

* * * ae * * * 

[Continuing, his Lordship said :—] Zemin- 
dars and educated men could not believe 
that they would be able to gain their object, 
as was alleged, by means of some bombs, As 
regards the Zemzndars, their interests were 
linked with the British Permanent Settle- 
ment, They had secured their money in 
Government promissory-notes and they must 
kaow that the moment the British Govern- 
ment would go, their belongings would also 
go, There was no reason why they should 
join in such a conspiracy. As regards the 
Raja of Narajole, he encouraged the in- 
digenous industries but there was nothing to 
show that he joined the conspiracy. * % 

% žo š % * $ To 
my mind the story told by the informer 
ig an absurd oue and cannot be believed. 


(Regarding the non-appearance of Mr. K. 
B. Dutt, his Lordship observed:—] Mr. 
Datt ought to have appeared as a witness 
in this case, for thereby he could have 
thrown much light in the case. It is a 
pity that Mr. Datt considered himself de- 
barred by professional etiquette from giving 
his evidence. # # * % 


(Continuing, his Lordship observed :—] 
It is quite clear that the Police defendants had 
unlimited access to the Jail, I haveno doubt 
that they harled threats on the prisoners 


for prosuring confessions, but without succesa, 
* + * * $ YK * 
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£ I also have no doubt that the imprison- 


ment and arrest of the- plaintiff had a 
decisive effect upon Santosh and Surendra. 
3 š * = = % * 

I, however, hold that no case has been made 
out against Mr. Weston, who, considering the 


surrounding circumstances, acted with great 


difficulty. 
The Moulvi also cannot be blamed for 
taking the report as the basis to wurk upon. 
# a < % = % * 
$ Tti cannot ba positively fonnd that the 
Police defendants knew that the raports wero 
false. 


There is aside issue as to whether Mr. 
Dutt ought to have appeared asa witness in 
the oase and not as Counsel? I think he 
ought to have appeared as a witness, He 
could have thrown light on mauy parts of 
the case in which we have had to grope 
in the dark. I-.think, the case of tke plaintiff 
on the facts has suffered materially by reason 
of his absence from the witness-box, whilst 
he himself has been made the subject of 
repeated attacks without any means of ade- 
quately answering them. I think, he has 
heen sadly misadvised in this matter. There 
was a reference to the English Bar Council 
by the legal advisers of the appellants and 
an opinion obtained which will be found 
on page xlvi, 16 Calcutta Weekly Notes. 
This, | have no doubt is, no authority for the 
Court, and was allowed to be read only 
with the consent of Mr. Dutt. The opinion 
of the Counsel is against Mr. Dutt. The 
opinion of the Privy Council in the case 
of Corea v. Peiris (9) also seems to support 
the same view. There the respondent 
tendered bis own Counsel as a witness and 
the District Judge refused to admit his 
evidence. The Supreme Court of Ceylon, 
on appeal, had him examined, and the Privy 
Council say as to this: “He was tendered 
as a witness for respondent at the trial 
but the District Judge roled, on some quite 
unsustainable ground, that, being the 
respondent’s Advocate, his evidence was 
inadmissible. The Supreme Court most 
properly, in their Lordships’ opinion, permit- 
ted him to be examined.” It is a pity, there- 
fore, I regeat, that he considered himself 
debarred by any rule of professional ethics 
from giving his evidence in the case. 
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Complaint has also been made that some 
of his questions in cross-examination were 
without justification. It may be that his - 
own personal knowledge of the facts 
supplemented his instructions in these 
matters, but thatis the more a reason why 
he should have given his evidence under the . 
sanction of an oath and subject to the test 
of cross-examination. The suggestions made, 
however, have been abandoned, 

$ Hi 4 % * * * 

I, however, differ from Mr. Justice Wood- 
roffe in his appreciation of the evidence 
of tho Pleader witnesses, especially Upendra 
Nath Maity, the -leading Ploader of 
Midnapore ‘They are Pleaders of posi- 
tion and itis not probable that they would 
deliberately give false evidence. They may 
have committed mistakes from lack of me- 
mory. JT cannot hold that they have deli- 
berately told falsehood. 


+ a a + i * * 


As regards the smuggling in of the 
petitions for bail, 1 agree with Mr. Justice 
and hold that those petitions 
were not smuggled into the records, but 
were admitted. 

The result is, that although upon the 
findings arrived at, the plaintiff was innocent 
of the bomb and has saffered in various ways, 
his suit must be dismissed and the appeal ` 
allowed. 


[ln reply to a question asked by Mr. Gre- 
gory, Mr. Justica Woodroffe said that the 
costs would ba on scale No. lE, j 


Appeal decreed with costs. 
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CALCUTTA HIGH COURT. 
Seconp Civit Appear No. 500 or 1912. 
February 13, 1914. 


Present:—Justice Sir Ashutosh Mookerjee, Kr., , 


and Mr. Justice Beachcroft. 
PROTAP CHANDRA ROY—Derenpant— 
APPELLANT 
versus 


JUDHISTER DAS AND ANOTHSR— PLAINTIFFS 


— RESPONDENTS. 

Jurisdiction —Remand —3Suib_ originally heard by 
District Judge—Remanded to him by High Ocurt— 
Transfer by him to Sub-Judge—Trial by Sub-Judge 
with consent of parties—Jurisdiction of Sub-Judge to 
try swit--Onus of proof—Sutt for possession — Defendant 
setting up tenancy—Dejendant found to be tenant of 
plaintif—Onus, on whom lies. 

A suit valued at Rs. 1,868 was dismissed by a 
District Judge on the ground of limitation. The 
High Court on appeal set aside the decree and re- 
manded the suitto him for trial. The District Judge 
transferred the suit to the Sub-Judge who tried it 
after taking the consent of the parties: 

Held, that the validity of the proceedings before the 
Sab-Judge could not be questioned by the parties, as 
the case was not one of the exercise of jurisdiction by 
a Court which had no local or pecuniary jurisdiction 
over the subject-matter of litigation, but one of ir- 
regular assumption of jurisdiction by a competent 
Court though with the consent of the parties. 

Gurdeo Singh v. Chandrika Singh, 1 Ind, Cas, 913; 
86 ©. 198 at p. 200, 5 C. L. J. 611, relied upon. 

Where a defendant in a suit for possession of land is 
found to be a tenant of some land under the plaintiff, 
the burden is not cast thereby upon the plaintiff to es- 
tablish that the land he seeks to recover is outside 


the tenancy of the defondant, but the defendant must ` 


prove that the land falls within his tenancy. 
-  Sheodeni Roy v. Chowhury Chatoorbhuj Roy, 8 Ind. 
Cas. 785; 12 O. L. J. 876 and Gopini Debi v, Lokenath 
Tewari, 11 Ind. Cas. 696, followed. 
Rajendra Kumar Bose v, Mohun Chandra Ghose, 3 
0. W. N. 763, distinguished. 


Appeal from the decree of the District 
Judge of Murshidabad, dated January 26th, 
1912, reversing that of the Sub-Judge of that 
District, dated December 19th, 1910, . 


Babus Dwarka Nath Ohakravartt and Kali 
Kinkar Ohakravarti, for the Appellant. 

Mr. Sinha, Babus Mohini Mohan Chatterjee, 
Gurudas Sinha and Probodh Ohandra Dutt, 
for the Respondents. 


JUDGMENT.—-Tais is an appeal by the 
defendant in a suit which was commenced so 
far back as the llth July 1906, for declara- 
tion of title to immoveable property, aud 
for recovery of possession thereof. The 
relief claimed in the plaint was valued at 
Rs. 1,868. The suit was tried in the first 
instance by the District Judge and was dis- 
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missed on the ground that the claim was 
barred by limitation. On appeal to this 
Court, it was held by a Division Bench, on 
the 19th August 1909, that the desision 
of the District Judge upon the question of 
limitation was erroneous, and the case was 
remanded to him in order that it might be 
tried on issues other than that of limitation 
and disposed of accordingly, The case 
thereupon went back to the District Judge, 
who recorded the following order on the 5th 
January 1910: “As the suit belunged to 
the file of the Subordinate Judge, let it be 
re-heard and disposed of by him in accord- 
ance with the order of the High Court”. 
It is not clear whether this order was 
recorded as a matter of form or whether 
the District Judge had considered the terms 
of the order of remand by which the case was 
remitted to him for decision, However that 
might be, when the matter came before the 
Subordinate Judge, he felt some difficulty 
and asked the parties if they had any 
objection to the trial of the suit by him in 
view of the terms of the order of remand 
made by the High Court. They stated that 
they had no objection; the Subordinate Judge 
accordingly proceeded to try the suit, and 
partially decreed it. Against this decree 
an appeal was preferred by the plaintiff and 
a cross-appeal was filed by the defendant. 
The District Judge modified the decree of the 
Subordinate Judge, allowed the appeal of the 
plaintiff and dismissed the cross-appeal of 
the defendant, 

The defendant has now appealed to this 
Court, and on his behalf the decree of the 
District Judge had been assailed on the 
ground that the proceedings before the Sub. 
ordinate Judge as also before the District 


Judge were held in contravention of the 
terms of the order of remand, that in 
substance the proceedings were without 


jurisdistion, and that consequently the decreas 
of the District Jadge should be discharged 
aud the suit retried by him in accordance 
with the order made by this Court. This 
position has been contested by the plaintiff- 
respondent and we have arrived at the con. 
clusion that the contention of the appel- 
lant cannot possibly succeed. 


The order of remand made by this Court, 
is capable of one of two interpretations, 
neither of which is of any assistanse to the 
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defendant-appellant. 
the order be interpreted to mean that it was 
the intention of this Court that the suit 
should go back to the District Judge with 
liberty to make such order as he was com- 
petent to pass under tha law, itis plain that 
under section 24 of the Code of 1908, the Dis- 
trict Judge could re transfer the suit to the 
file of the Subordinate Judge. The terms of 
section 24 are comprehensive enough to caver 
a case of this description, inasmuch as it 
provides that the District Court may, at any 
stage, transfer any suit pending before it, for 
trial or disposal, to any Oourt subordinate 
to it and competent to try or dispose of the 
same, or to withdraw any suit pending in 
any Court subordinate to it and try or 
dispose of the same or transfer the sams for 
trial or disposal to any Sabordinate Court 
competent to try or dispose of the same or 
re-transfer the same for trial or disposal to the 
Court from which it was withdrawn. An 
order of this description could be made at 
any stage and it was immaterial in this cise 
that the suit had to be tried on the evidence 
recorded by the District Judge who heard 
the case in first instanca. Order XVIII, rule 
15, sub-rule 2, authorises the Court to which 
the case might be transferred to try it on the 
evidence previously taken. In this’ view 
the proceedings before the Subordinaie Judge 
were in all respects regular. In the second 
place, the order of remand may be inter- 
preted to mean that this Court intended 
that the suit should be heard on the merits 
by the District Judge, and that he was not 
at liberty to transfer the suit toa Subordinate 
Court under section 24 of the Code of 1903. 
If this be the trae meaning ofthe order of 
remand, it is clear that the validity of the 
proceedings before the Subordinate Judge 
cannot be questioned by either of the 
parties. They agreed before the Subordinate 
Judge that the suit should be tried by 
him, and they are not entitled to resile 
from the position they deliberately took 
up before him. The case before us is not 
one of exercise of jurisdiction by a Court 
which had no local or pecuniary jurisdiction 
over the subject-matter of litigation, the case 
ig one of assumption of jurisdiction by a 
competent Court in an irregular manner. 
Jt cannot be disputed that if the District 
Judge, had reported to this Court that he was 
uot in a position bo re-try Lhe suil in aecord- 


In the first place, if. 
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ance with the order of remand; it would have 
been open to this Court, in modification of 
its previous order, to transfer the case to the 
Subordinate Jadge for disposal. In other 


' words, the assumption of jurisdiction by the 


Subordinate Judge would have been perfectly 
regular, if he had been authorised by this 
Court instead of by the District Judge, Con- 
sequently there is no force. in the argument 
that the parties could not, by their consent, 
confer jurisdiction upon a Court which had 
no jurisdiction to try the controversy between 
them, and the case is fally covered by the. 
principle explained in the ease of Gurdeo 
Singh v. Ohandrika Singh (1). It has been 
contended, however, that the case mentioned 
is distinguishable, because here the effect of 
the trial of the suit by the Subordinate Judge 
has been to change the foram of appeal. If 
the District Judge had tried the sui, an 
appeal against his decree would, no doubt, 
have lain to this Qourt, on the other hand 
the result of the trial by the Subordinate 
Judge has been that a first appeal lay to 
the District Jacge and a second appeal 
lies to this Court; in other words, this 
Court is not placed in a position to examine 
the case on the evidence so far as the ‘facts 
in controversy are concerned. But this 
circumstance does not affect the position 
of the parties in so far as they consented 
to re-trial of the suit by the Subordinate 
Judge. It is true that the forum of 
appeal has been altered, but the appeal 
has been heard by a Court which would have 
been competent to hear the appeal if the 
Subordinate Judge had been authorised by 
this Court to assume jurisdiction in this 
matter. On these grounds we hold that 
the contention of the appellant, that the 
proceedings before the Subordinate Judge 
and the Districh Judge must be set aside 
as wholly irregular, cannot be sustained, 


We now tarn to the merits of the 
appeal. The history of the question in 
controversy between the parties may be 
very briefly narrated. The plaintiff claims 
to be a lessee from one Sakhichand under 
an instrament taken on the 21st April 
1906. Tne property in suit belonged 
originally to Mrs, Larrahta whose right, 
title and interest was purchased by one 


(1) 1 Ind. Cas. 913; 36 C. 193 at p. 200; 5 0., L J, 
öll. 
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Howard at am execution sale on the 15th 
March 1881. Howard was unable to obtain 
possession? and commenced a suit on the 
llth August,1&88, for recovery of possession 


as against persons now represented by the- 


. plaintiff. He obtained a decree on the 
20th September 1889, which was sub- 
sequently affirmed on appeal on the 80th 
November 1891. On the 28th October 
1692, Howard transferred the decree to 
Sakhichand who was placed in actual 
possession by the execution Court on -the 
14th Norember 1894. The case for the 
_ plaintiff is, that he has been wrongly kept 
out of possession, by the defendants, of 
76 bighas of land included within the lease 
granted in his favour by Sakhichand. The 
case for the defence in substance is, that 
the land in dispute is included in a lease 
granted by the plaintiff or his predecessor 
on the 7th Febrnary 1888. It is plain 
that ifit is established asa fact that the 
land is included within the lease granted 
io the defendant, the latter would be 
entitled to succeed, because although at 
the time of the grant the plaintiff had 
no title, the subsequent title acquired by 
‘him wonld, under section 43 of the 
Transfer of Property Act, enure for the 
benefit of ihe- defendant. The question 
in controversy consequently is, 
the land claimed by the plaintiff is or is 
not included in the lease granted tv the 
defendant on 7th February 1888. It is 
unfortunate that no express issue was raised 
upon this point in the Court of first 
instance, which dismissed the suit on the 
ground of limitation. When after remand, 
the case was taken up by the Subordinate 
Judge, the plaintiff prayed that there might 
be local investigation and he stated in his 
petition dated the 24th January 1910, that 
the allegation of the defendant was untrue 
and that the land covered by the lease of 
7th February 1888 was altogether different 
from the land in suit, although adjacent 
thereto. This . application was opposed 
by the defendant, who contended that local 
investigation was not necessary. The plaint- 
iff thereupon stated that he woald not 
press his application for local investigation. 
The Pleaders on both sides further intimated 
to the Court that the parties would not 
examine any witnesses in the case, with the 
result that the guit was re-heard on the evi- 
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derceon the record. The Court of first in- 
stance came to the conclusion that upon the 
evidence as it stood, there was reason to hold 
that a part of the land in controversy was 
identical with a part of the land covered by 
the lease of 7th February 1888, although it 
was impossible to identify accurately the land 
ecvered by the lease with the land in suit 
and the Court directed that this question 
of identity be determined in the execution 
proceedings. Ths District Judge on appeal 
has ‘set aside this decree on the ground 
that the evidence does not establish the 
identity of the land and that the plaintiff is 


„consequently entitled to an unconditional 


decrea. è 

The view taken by the District Judge 
has been assailed before us onthe ground 
that the burden of proof has been erroneously 
placed upon the defendant, and on the 
authority of the decision of this Court in the 
case of Rajendro Kumar Bose v. Mohim 
Ohandra Ghose (2), it has been argued that 
inasmuch as the defendant hae been found to 
hold some land as a tenant under the plaint- 
iff, the burden is upon the plaintiff to 
establish that the land now in dispute is not 
included within the tenancy of the defend- 
ant. The contention thus broadly formulated 
is plainly erroneous. As was explained 
in the case of Nand Lal Goswami v. 
Jajneswara’ Halder (8), the case of Rajendra 
Mohun Ohandra Ghose 
(2) muat be taken to have been desided 
on its own special facts. In that case, 
the plaintiff sought to eject the defend- 
ant who had admittedly been in long 
and peaceful occapation of the disputed 
property, and what was held was that 
when a tenant has been in such possession . 
of the land ostensibly as part of an admitted 
tenure, it lies upon the landlord iu a suit 
in ejectment to prove in the first instance 
that the land is his khas property. We 
are not prepared to assent on principle to 
the proposition that becanse a defendant 
is found to be a tenant of some land 
under the plaintiff, the burdeu is thereby 
cast upon the plaintiff to establish that the 
land he seeks to recover is outside the 
tenancy of the defendant. The contrary 
view is supported by the decision of this Court 
in the cases of Sheodent Roy v. Chowdhury 


(2) 8 C. W. N. 763. 
(3) 6 ©. W. N. 105. 
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Ohatoorbhaj Roy (4) and Gopint Debi v. 
Lotenath Tewari (5). We must, therefore, 
overrule the contention of the defendant 
that the Distric. Judge has erroneously 
thrown the burden of proof upon him. 


The question remains, however, whether 
the decree of the District Judge should be 
affirmed. Upon an examination of the 
proceedings in the case, it appears to be 
reasonably clear. that when the defendant 
on the 12th April 1910, opposed the 
application of the plaintiff for local ine 
vestigation, she did so on the view of 
the law expounded in’ the case of Rarendra 
Kumar Bose v. Mohun Ohandra Ghose (2), 
namely, that the burden was upon the 
plaintiff to establish that the disputed land 
was beyond the limits of the tenure of 
tae defendant. The conduct of the parties 
i3 unintelligible on any other hypothesis. 
It ia also’ plain that the form of the 
issue, which was vaguely framed, misled 
the parties, and the evidence was not 
specifically directed to this point. In 
these circumstances, we are of opinion 
that an  indalgence may be shown 
to the defendant and a fresh opportunity 
given to him to establish that the disputed 
land is included wholly or partially in the 
lease of the 7th February 1388, the burden is 
clearly upon the defendant to establish this 
allegation and in the interest of justice we 
| think that an issue should be remitted to the 
District Judge upon this point. The issue 
will be in these terms: “Is any portion of 
the disputed land covered by the lease 
granted to the defendant by Rakhal Das 
Boral on the 7th February 1888; and, if 
so, which portion,” The parties will be at 
liberty to adduce evidence, oral and 
dosumentary, in support of their respective 
cases on this point. The defeudant has in 
this Court-expressly desired to have a 
local investigation and we think that a 
local investigation should be held at her 
instance; but the costs of the local inquiry 
must in the first instance be paid by her. 
We accordingly remit the above issue to 
the District Judge with the direction 
that -a local inquiry be held at the 
instance of the defendant, and that liberty 
be reserved to the parties to -adduce 


(4) 8 Ind, Cas, 785; 120, L, J. 376, 
(5) 11 Ind, Cas. 696, 
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evidgnce, oral and documentary, in 
support of their respective cases. The- 
District Judge will recəive theeevidence, 
come to a finding upon the issue and 
send up the records to us for 
final disposal of the appeal. As the 
litigation has now lasted nearly for eight 
years, the District Judge will expedite 
the inquiry before him, and liberty will 
be reserved to him to transfer the matter 
to the Subordinate Judge, if he considers it 
necessary to do so; but in any event the 
finding must be arrived at by the District 
Judge himself and returned to this Court 
within two months after the receipt of the 
record by him. 

This order, however, is made subject 
to the following condition, The defendant 
must, on or bəfore the 27th February 
next, deposit in this Court to the credit 
of the respondent the sum of Rs. 185, viz., 
Rs, 41-8 as the costs of this appeal, 
Rs. 95-6 as the costs of the appeal before 
the District Judge and the balance 
as paré of the costs incurred by the plaintiff 
in the Court of first instance. Jf the deposit 
ig made as directed, the issue will be remit- 
ted. Ifit is not so made, the appeal will 
stand dismiased with. costs in all the 
Courts, As soon as the sum payable by the 
appellant is deposited in this Court, the 
respondent will be at liberty to withdraw 
the same. 


Case remitted, 
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Oivi Miscautancous Peritioy No. 924 
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Present:—Mr. Justice Sadasiva Aiyar and 

Mr. Jastice Tyabji. 
SUNDARAMBAL AMMAL AND ANOTHER 
—-A PPELLANTS—-P&TITIONERS 
versus 
YOGAVANAQGURUKKAL —Derenpant — 
RESPONDENT. 

Hiniw Law —Religious offize—Alienation of religious 
office —Custom — Heredity, devolution of religious ofice 
by —Disyualification, personal, permanent or temporary, 
efiect of[—Puia miras, meaning of —Civil Procedure Cote 
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(Act V of 1998), D. XXUT, r, 3—Razioama — Lawful 
ayreement —Plaintijt representing public—Compromice 
by such plaintiff, whether binding on public—Ooniract 
Act (IX of 1872), s. 16—Undue influence —Pressing 
necessity of borrower. 

Per Sadasiva Aiyar, J.—The more fact that a man is 
obliged to part with his properties for what he con- 
siders an unduly low price owing to his pressing 
necessisios, is nob ‘a ground for holding that 
the contract by which he parts with his rights is 
affected by undue influenca within the moaning of 
section 16 of the Contract Act. 

. A pujak miras involves the duty of touching, 
bathing and adorning, etc, the idols in a temple, the 
making of offerings to the idols, the reciting of 
mantrams, and the doing of other similar services. 
While sex is no disqualification for a woman to hold 


~ . the office of management of a religious trust, whether 


Hindu or Musalman, a disqualification to inherit by 
reason of sex oxists in the case of the office of temple 
pujari or acharya pursha or other priestly office in a 
temple or a mosque. Just as au outcaste cannot in- 
. herit a religious office by reason of his permanent 
disqualification, women also cannot. 

It is settled custom that females by reason of their 
sex are permanently disqualified from performing the 
duties of the office of archahu in a saivite temple 
which has been established according to both Vedic 
and Tantric rites. ‘ 

Tomporary disqualitications, such as minority or 
curable insanity, death pollutions and birth pollutions 
aud so ou, are not obstacles to obtain a right toa 
religious otlice by heredity. But permanent personal 
disqualiications (e. g., conversion to another religion, 
or fomale sex), do provent the acquisition of the 
right to hold a religious office, notwithstanding that 
the condition of being the next heir to the previous 
holder of the office is fulfilled. 

A religious office in a Hindu temple cau be held by 
aright of heredity but mere heredity alone cannot 
form a.complete qualification entitling the heir to 
become the owner of such an office, that is to say, 
though the office is hereditary, it cannot be acquired 
through mere heredity. 

A personally disqualified heir (e. g, & woman who 
is permanently disqualified todo the dutiss of an 
office) cannot inherit the oftica and at the same time - 
perform the duties of the office through a male proxy. 

A permanent personal disqualification to perform 
the duties of a religious.office is also a disqualification 
to inherit the right to enjoy the emoluments attached 
to the office, 

As the duties of the archaka office are more im- 
portant than the rights of the office-holder, that is, 
as the rights of tho deity to have the office performed 
are entitled to much more consideration than the 
so-called hereditary rights of any particular person 
to hold the offive, a dispute involving the right to 
such an office, when it has once been brought before 
a Court for adjudication, cannot be settled lawfully 
by a mere razinama between the parties. 

The alienation of a religious office by which the 
alionors obtain a pecuniary benefit cannot be upheld, 
evon if a custom is set up sanctioning such an 
alienation, Such a custom, even if established by 
practice, would be illegal. 

In a case in which a plaintiff is allowed to 
represent the publio, a judgment by consent will not 
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bind the public even if the consonb was not purchased, 
and a fortiori if such consent was purchased. 

In this case a razinama was held to be unlawful, 
because: 

(1) it was really an alienation of a portion of a 
religious office; 

(2) the alienation was made in favour of Persons 
permanently disqualified to hold the office; 

(3) there can be no lawful compromise of a 


~ dispute in respect of a religious office, the proper 


performance of the duties of which concerns not 
merely the parties to the compromise but principally 
affects the religious trust itself and the Hindu public 
for whose benefit the religious trust exists. 

Per Tyabji, J.—It is not in every case -opposed to 
public policy to provide that a religious office should 
devolve hereditarily even on persons not themselves 
qualified to discharge the duties of the office. 
The question must, in each case, be decided with 
reference to the. particular facts of that case, includ- 
ing the nature of the functions to be performed by 
the office-holder according to the directions of the 
founder, the remuneration provided for the perform. 
ance of those functions, and similar other matters. 

Where the functions of an office are of such a nature 
that they can be performed equally well by any one 
of a large body of persons, and where the emoluments, 
provided for the performance of those functions, are 
far in excess of the necessary usual fees to be paid to 
the person who is engaged to perform them, the heir 
of the last office-holder should not be deprived of the 
office. But where the functions of the office are 
such that they require peculiar qualifications, intel. 
lectual or moral, for performing them, and accord- 
ingly alarge income has been set apart by the 
founder for remuneration of the office-holder, the 
heir of the last office-holder should be superseded in 
favour of another, sufficiently competent. 


Petition praying that in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will bə pleased to pass 
a decree in terms of the Razinama petition 
in Second Appeal No. 1333 of 1912, pre- 
ferred to the High Court against the 
decree of the District Court of Trichinopoly, 
in Appeal Suit No. 53 of 1911, (Original 
Suit No. 39 of 1910, on the file of 
the Court of the District Munsif of Trichi- 
nopoly,) 


Mr. M. B. Doratsawmy Aiyanyar (with 
him Mr. C. Pattabirama Atyanyar), for the 


- Petitioners. 


Mr. S. T. Srintvasagopalachariar, for tho 
Respondent. 


: JUDGMENT, 


Sapasiva Alvar, J.—This is a petition put 
in by the plaintifs-appellants in the 
Second Appeal No. 1333 of 1912, praying 
for the passing of a decree in accordance 
with the terms of a compromise signed by 
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the two plaintiffs and by the Ist defend- 


aut. Thə lst defendant, though he signed 
the compromise putition, opposed the 
application on the grounds (a) that he 


was induced to sign the compromise through 
undue influence exerted on him by the 
2nd plaintiff's husband, (b) that the 
` agreement was not the result ofa bona fids 
compromise of doubtful claims buat was 
really a sale of a portion of the lst 
defendant’s rights for a very low considera. 
tion and that the sale was also invalid 
for waut of proper consideration and (c) 
that the compromise is farther illegal as 
it is really an alienation of a religious 
offica to persons legally incompetent to 
hold the office (See 17th paragraph of the Ist 
defendant’s affidavit dated 2nd October 
1913). i 

Having considered the affidavits on both 
sides, I do nok think that there is any force 
in the objections (a2) and (b}. No doubt, 
it appears that the Ist defendant was in 
great pecuniary difficulties when he entered 
into the compromise, having been arrested 
by a decree-holder for a debt and having 
even been obliged to put in an insolvent 
petition. Bat the fact that a man is 
obliged to part with his properties for 
what he considers an unduly low price 
owing to his pressing necessities, is not 
a ground for holding that the contract by 
which he parts with his righta is affected 
by undue itflience. Under section 16 clause 
2 of the Contract Act, unless the Ist 
defendant shows that his mental capacity 
was temporarily affected by mental distress 
or that the 2nd plaintiff’s husband stood 
in a fiduciary relation to the Ist defend- 
ant or held a real or apparent authority 
over him, he (the 1st defendant) cannot 
get rid of the bargain which he entered 
into by this agreement or compromise peti- 
tion. 


The real important objection, therefore, 
ia the 8rd objection, namely, that the 
compromise 13 in the nature of an alienation 
of a religious office, and is unlawful and 
that it cannot, therefore, be ascepted by 
the Court under Order XXIII, rale 3, 
which provides that it is only when a 
suit is adjusted by a lawful agreement or 
compromise thatthe Court can order such 
a compro’rise to be recorded and can pass 


-mentioned arrangements”, 


(1914, 


a decree in aczordance therewith. There 

is also another objection, or rather another 

aspect of the same objection, argued before 

us, namely, that a dispute relating to a 
religions office, cannot be lawfully com- 

promised at all between the parties to 

the litigation in which the right to the 

religions office was submitted for the ad- 

judication of the Court. The replies to 

these two contentions by the appellant's 
learned Vakil may be summarised thus:— 

(a) the compromise agreement is not in 
the nature of an alienation of a religions 

office, but it was a real compromise of a 
doubtful claim and it merely admits the 
right of the plaintiffs to a portion of the 
claim pub forward by them in the suib; 

(b) there is no illegality in compromising 
the claim to a religious office under | 
litigation, the office being in the nature 
of a private civil right; (e) even if it 
is not wholly in the nature of a private 
civil right, still there is no illegality in 
the compromise of such a claim under 
litigation. 


As regards the first question, I have read 
the rasinamah carefully and I feel very 
little doubt that the Ist defendant for 
some consideration, really parted by way 
of alienation with a portion of his title 
to the office of archakz in certain temples, 
Though the razinamah begins by saying 
that the parties in consideration of the 
costs, losses and worry lixely to occur to 
both of them in the prosecution of this 
second appeal, have made “the undere 
it proceeds to 
say that the plaintiffs (appellants) have 
consented to discharge the lst defendant's 
portion of a common debt and that that is 
also one of the considerations which led to 
the compromise. It farther appears from 
the affidavits on both sides that the signing 
of the compromise pétition by the plaintiffs 
and the lat defendant in March 1913, was 
the result of a more comprehensive agree- 
ment which had been effected by the 2ad 
plaintiffs husband acting on behalf of 
tbe plaintiffs in February 1913. In fact, 
the document of February 1913, markad 
as Exhibit A and attached to the affidavit 
of the Ist defendant, clearly shows that the 
Ist defendant (a) agreed to part with a 
portion of his rights to the pujah rite 
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declared in his favour by the decrees of 
the lower Courts in favour of the plaint- 
iffs ande(b) further agreed to sell the 
remaining portion of his rights to the 2ad 
plaintiff’s husband, both agreements being 
apart of a single transaction in considera- 
tion of a sum of Rs, 2,500 promised by 
the 2nd plaintiff’s husband. 


These 
the 


promises, therefore, are clearly in 
nature of aliénations of rights for a 


single transaction and neither of them 
is strictly a compromise of a donbtfnl 
claim. 


The claim in dispute in this suit is 
one-half share of puiah miras in Rock Fort 
temple, Trishinopoly. Now this puiah miras 
involves the duty of the touching, the 
bathing and the adorning ete. of certain 
idols in the Rock Fort temple, the mak. 
ing of offerings to the- idols, the recit- 
ing of mantrams, and the doing of other 
similar services. 
of the daily temple services and there 
are other similar services to bė performed 
on occasions of festivals. For the perform- 
ance of these: services, certain emoluments 
in the shape of fees are given out of the 
temple funds etc. The pujah offica is 
hereditary, č. e, ib descends in the line of 
heirs according to the Hinda Liw; bat it 
ig admitted that if the next heir under 
the Hindu Law is a female, she is incapa- 
citated by her sex from performing . 
personally the daties of the office which, 
as I said before, include the toaching of 
the idols and the recital of the manirams 
personally. That is, she cannot do the 
duties of the offise personally and cannot , 
hold the office personally. I might at 
- once say that in respect of sach a religious 
office, it is not the right of the office-holder 
to receive emoluments which is t!.e important 
or principal right but, in my opinion, it is. 
the right of the deity to have certain 
services performed to it which is the primary 
right. 1 also think that as regards the 
religious office itself, the duties of the 
office should be considered as the substance 
of the office, the right to receive the 
emoluments being only an appurtenance / 
` of the said duties. Even as regards a 
secular office, say, the office of aclerkin a 
private Bank, when we think of the 
office, wo havo more in. view tho duties 


These duties form part ` 
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of the said clerk than the emoluments 
which the clerk i3 entitled to get from his 
employer. Of course, in the caseof a here- 
ditary office, the idea of “rights” comes 


à little more into prominence than the 
idea of the duties attached to the 
office, bat even in such cases, 1 am 


inclined to hold that it is the rights that are 
subordinate and appurtenant to the duties 
and itis not the duties that are subordinate 
and appurtenant to the rights. That even 
a religious office can be held by a right 
of heredity, bas now been too well establish- 
6d to be put in question again, though I 
have in a recent case [Phatmabi v. Haji Ab. 
gulla Musa Saib (1)] tried to point ont the 
inconveniences and anomalies flowing from 
the recognition of a hereditary right in 
respect of such offices. I said in that decision 
‘that a claim to succeed by hereditary 


right to a trustees office or to a 
religions office or to any other office 
should be looked upon with strong 


disfavour by Courts, whether the office was 
created by a Hindu or a Mussalman or an 
adherent of any other creed. The holding 
of any office should depend upon necessary 
qualifications, and, while heredity might 
raise a feeble presumption of fitness to be 
considered by Court in arriving at a 
decision on the question of the successorship 
to the office, it should not be raised"to the 
dignity of a principle which creates a right 
of succession to any office, cnless the terms 
of the original foundation of the office 
constrain the Courts to treat heredity as 
the factor to be considered in deciding on 
the right to the office or unless there has 
been sucha precise and uniform course of 
descent by heredity (almost irrespective of 
any consideration as to the personal fitness 
for holding the office) as to raise an irresisti- 
ble inference as to the intention of the 
original creator of the office,” Of course 
in the case of religious offices, mere 
heredity alone cannot form a complete 
qualification entitling the heir to be- 
come the owner cf such an office. A re- 
ligious office in a Hindu temple, though it is 
a hereditary office, cannot surely be acquired 
through mere heredity. Let us suppose 
that the son of the last office-holder has be- 


(1) 21 Ind. Cas. 964; 14 M, L. T. 568; (1914) M, W. 
N. 75; 26 Al. D. J. 115. 
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come a convert to another religion. Even 

though Act XXI of 1850 removed the dis- 

qualification to inherit propsrties (disquali- 

fication formsrly existed) on the sare of con- 

version to any other religion, it did not and 
coald not remove the disqualifications to in- 
herit an office owing to the nature of the’ 
office bsing connected with the Hinda religion. 
- A temporary disqualification such as minority 
or carabla insanity, death pollations and 
birth pollations and so on, ara, no doubt, no 
obstacles to obtain the right to a religioas 

office by heredity. But permanent parsonal 
disqualifications do, in my opinion, prevent 
the acquisition of the right to hold a religious 
office notwithstanding that the condition of 
being the next heir to the previous holder of 
the office ig fulfilled. 


As regards the archakz offise in a s1torte 
temple which has bsen established according 
to both Vedic and Tantric rites, it is the 
settled custom that females by reason of their 
sex are permanently disqualified from parform- 
ing the duties of the office of archaku. This 
proposition is’ not only disputed by the 
appellants but the affidavits filed on their 
own sida establish ib. Itis, no doub5, an in- 
teresting question whether this disqualifica- 
tion by custom is really in accordauca with 
the ancient Shastras. I am inslined to the 
view that Bruhmzn ladies who have become 
twice-born by the proper sacraments (the 
. marriage sacrament being in later days con- 

. sidered as the only sacrament proper to 
all ladies even Brahmins by birth) are entitled 
to pronounce Vedic Manframs and to hold 
religious offices, but a discussion of such a 
question is purely one of academical interest 
now and I must resist the temptation to 
enter upon saeh a discussion, as the question 
is now settled against the rights of the 
fair sex on the strength of mediawval legal 
authorities, These legal authorities have 
twisted even a Vedic text (which related to 
the disqualification of a lady in the Vedic 
days by reason of the feebleness of her 
nervous organization to share in the Som 
drinks) as a disqualification to. her inheriting 
any property, though the unnatural vigour 
of that monstrous rule was qualified ia 
favour of the wife, the mother and the grand. 
mother by the argument that these ladies are 
entitled to inherit by reason of special texts. 
Taking it then that a woman is disqualified 
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by her sex from doing the duties of a religi- 
ous office, can it be said that she can still be 
the owner of that office by inheritdnce, over- 
coming the disqualification to perform the 
duties of the office by the expedient of hav- 
ing them performed through a male proxy? 
I am clearly of opinion that on principle, 
a personally disqualified hair, če, perma- 
neatly disqualified to do the datio of 
an office, cannot inherit the office while at 
the same time delegating the duties to others. 
Whether the permanent disqualification is 
the result of conversion to any other religion 
or insanity or sex, I am unable to see . 
why any distinction, shonld be made in the 
results of such disqualification. F do not see 
any reason how the disqualification to per- 
form the duties can be logically separated 
from the disability to inherit ¢he rights, 
consequent on such disqualification. Coming 
to the authorities, I shall consider them 
under three headings: (a) those which re- 
late to the alienability of a religious office, 
(b) those which relate to the disqualification 
by sex to hold a religious office and (c) those 
which relate to a compromise of litigations 
involving rights which are not ordinary 
rights but rights connected with public or 
quasi public duties (I shall quote only a fow 
authorities under each head). 


In Ruppa Gurukal v. Dorasami Gurukal 
(2) it was held following Keyrke [lata Kotel 
Kanni alias Grani v. Yadathil Vellayangot 
Achuda Pisharodi (3) aad the decision in ` 
Special Appeal No. 759 of 1876 that the 
sale of the office of temple pu art was in- 
valid, In the case of Kuppa Gurukal v. 
Dorasami Gurukal (2), no objection had 
been taken in the lower Courts to the 
validity of such a sale and yet this High 
Court upholding the objection raised in 
second appeal, dismissed the alienee’s suit. 
The learned Judges doubt the correctness of 
the decision of Mancharama v. Pranshankar 
(4), to the effect that the sale if made toa 
person in the line of heirs and qualified to per- 
form the duties of the office is not illegal. In 
Rajaram v, Ganesh(5) Parsonsand Ranade, JJ., 
approve of the decision in Kupp1 Gurukal v. 
Dorasami GQurukal (2). That decision related 


(2) 6 M. 76; 7 Ind. Jur. 76 
(3) 8M. H. C. R, 380, 

(4) 6 B. 298. 

(5) 23 B. 181.. 
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to the sale of a vritti office. The learned 
Judges consider the Bombay decision as to 
the alienation of a religious office and make 
the following remarks:—‘‘It appears from the 
` authorities cited, and from others which will 
be noticed further on, thata distinction has 
been made by the Courts between trztiis 
such as those in dispute in this case, and 
defined in Ganesh Ramchandra Date v. 
Shankar Ramchandra (6), and the right 
of hereditary service in temples, pri- 
vate and public, and between alienation 
to slrangers and to members of the family, 
- and, lastly, between compulsory and private 
alienation.” Then the learned Judges say that 
custom and practice must be followed in such 
oases. In Sennayan Chetty v. Sinnappan Servat 
(7) Munro and Sankaran Nair, JJ , upheld the 
contention of the respoudent’s Counsel as 
to the inalienability of a non-hereditary 
religious office and that a renunciation in 
favour of even the next senior member of 
the family by the eldest member who held 
the office was invalid. Thus the Madras 
High Court, to use the argument of respond- 
ent’s Counsel in that case “has not accepted 
the position taken by the Bombay and Calcutta 
High Courts,” namely, that alienation to 
the next in succession is valid. That the 
office of archakas differs 


without saying. In Seshadri Atyangar v. 
Ranga Bhattar (8) itis stated “The position 
of an archaka, on the other hand, though he 
may have a-hereditary tenure in the office, is, 
in our opinion, essentially that of a servant.” 
He is subject to the discipline of the trustee 
of the temple. And it is impossible to 
admit that a servant can alienate his office 
with its appurtenant emolaments at his 
pleasure (even to another qualified p&rson) 
especially without the consent of his master, 
for by such alienation he would encroach upon 
the rights of his master. I might add that 
as regards Mahomedan religious offices also, 
the case-of Sarkum Abu Torab Abdul Waheb 
v. Rahaman Buksh (9) nas established that 
the sale of such a religious offce is invalid. 
Macpherson, J., said in his jadgment in 
the case of Juggurnath Roy’ ai v. 

- (6) 10 B. 395. 

(7) 7 Ind. Cas. 901; 20 M. L. J. 654; 8 M. L. T. 325. 

(8) 10 Ind. Cas. 548; 21 M. L. J. 580 at p. 582; 10 


M. L. T. 14; 35 M. 631. 
(9) 240. 83.- 
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“pecuniary advantage of the vendor, 


in many respects” 
from a purely secular private office goes ` 
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Kishen Pershad Surmah (10), “Such a sale 
would practically destroy the endowment, 
or have the effect of defeating the whole 
object of its creation. There would be no 
guarantee that the service would be pro- 
perly kept up: for the purchaser, whoever 
he might be—even if a Mahomedan or a 
Christian—would have the right of performing 
the worship of this Hindu idol.” Then in 
Raja Mutiu Ramalinga Setupatd v. Periana 
yagam Pillai (11), their Lordships of the 
Privy Council said that the sale of a 
trusteeship for the pecuniary advantage of 
the trustee, even though sanctioned by 
custom, will not be valid. Their Lordships 
say that they would be disposed to hold 
that “that circumstance alone,” 7, e., the 
circumstance that the alienation was fòr the 
“would 
justify a decision that the custom was 
bad in law.” Hence [am quite clear that 
the alienation of a religious office by which 
the alienor gets a pecuniary benefit cannot 
be upheld even if a custom is set up 
sanctioning such an alienation, Some 
affidavits on the appellant’s side in this 
case speak to alienations by way of mort- 
gages aud sales, in favour of even Vellalas 
and Chetties, of the archata office and its 
emoluments and the appellants wish us to 
uphold the validity of even such mort. 
gages and sales to disqualified persons on 
the ground of practice and custom and to 


uphold the rights of such disqualified 
alienees to have the daties performed 
through a Brahmin substitute. I am in- 


clined to hold that such customs and 
practicrs are illegal. 

Coming to the next set of authorities, 
it has been, no doubt, held that sex ig no 
disqualification for a lady to hold the office 
of management of a religious trust whether 
Hindu or Massalman. The case of 
Srimant Rajah Yarlagadda Mallikarjuna v. 
Makerla Sridevamma (12) was a case in 
which a widow succeeded to the trus. 
teeship of a charitable endowment and her 
right to succeed was not questioned, In 
Dhuncoorerbat v. Advocate-General (13), a 
female was held entitled to be the Mohunt 


(10) 7 W. R. 266. 

(11) 11. A. 209, 

(12) 20 M. 162; 7 M. L. J, 289; 24 T, A. 78; 10, W, 
N. 497. 

(13) 1 Bom, L, R. 743. 
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of a Bairagi Mutt bat it is doubtfal whether 
her right was not recognised in that case 
on tho ground that the custom of that 
particular Bairagi community did not, dis- 
qualify a fomala from holding that office. 
Managers of several temples have been 
Sudras, [See Radha Mohun Mundul v. Jıdoo- 
monee Dossee (14)]. In fact, several non- 
Brahmin Tambirans are managers of many 
temples in Southern India. Hence s? far 
as the question of the management of 
temples or mosques is concerned, sex is no 
disqualification, Batas regards the office 
of temple pujari or acharya purusha or 
other priestly officsin a templ or a mosqie 
oramong a community, there are cases 
which show that disqualification to inherit 
by reason of sex can exist. In Seshammal 
v. Soondarzrajatengar (15), it was held 
. following the opinion of the Sadder Court 
Pandits, that a woman was disqualified 
by reason of her sex from inheriting the 
office of acharya purush1. The Pandits 
clearly say that a lady boeing the next heir 
under the ordinary Hindu Tiaw to the 
properties left by the last male, cannot 
by itself entitle her te inherit also the 
office of asharya purusha left by the said 
male owner (though lands were attached 
to that office as emoluments) as she was 
disqualified by reason of her sex from 
performing the duties of the office. The 
Pandits seem to have when pressed with 
the farther questions, attempted to make a 
distinction between the achirya purusha 
office and the office of archaka or purohita 
-and to have been inclined to hold that 
these other offices which, though religious 
offices, are not of as high a character as 
an acharya purusha’s office, may be inherit- 
ed by females, though females could not 
perform the duties of these offices and that 
such female heirs might employ male sub- 
stitutes to do the duties of these lower 
offices while themselves enjoying the 
emoluments; but that opinion was clearly 
obtiex and no reasons were given or authorities 
quoted by the Pandits. In Janokee Deea 
v. Goprul dAcharjea (16), the Calcutta High 
Court say that a widow who wasa heiress 
of ber husband as regards private properties, 


(14) 23 W. R. 369. 
(15) (1853) M. S. D. A. 261. 
(16) 20. 865; 1 Ind. Jur. 737. 
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cannot by reason of that simple facb claim 
to be entitled also to succeed to her hus- 
band’s right to hold the officeina temple. 
The learned Judges say: “The presumption 
in her favour from ber husband having been 
in possession would not apply in this case 
in the same way and with the same force 
as if the question were—who was to succeed 
to her husband’s private estate. There: 
the ordinary rule of inheritance must prevail 
unless displaced by some special rule. Here 
the very question at issue is whether the 
rale of inheritance prevails at all.” Of 
course, the duties of the office of shebatt 
may merely involve the management of the 
trust and ia that case, there is no dis- 
ability ina female heir to succeed to the 
office but if it also involves the archaka 
duties, I think that sex isa disqualification 
according to the accepted law. In Muajavir 
Ibrambibi v. Mujavar Hussain Sheriff (17), 
the office in question involved the reading 
of the fatiha in a mosque, the person 
bolding the office was called the Majavar. 
The learned Judges (Curner, ©. J., and 
Kindersley, J.) say:— Ib appears from the 
evidence that the office of Mujavar entails 
the -discharge of duties of a spiritual 
character, such as reading the fatiha, offering 
prayers and incense, etc, which could not 
conveniently be performed by a woman. 
There is no satisfactory evidence that the 
office has ever been held by a woman, 
except in one instance, and that was at a 
different place, and in that case it is 
admitted’ there were in the family in which 
the office was hereditary no male members 
by whom its functions could be discharged.” 
Then the learned Judges say that the 
decision of Hussain Beebee v. Hussain Sherif 
(18) ‘notices the distinction which exists 
between atrasteesbip for secular purposes, 
which can be held by a woman, and an office 
entailing ‘religious duties, for which a woman 
ts not eligible. |Vrikan Naradiya Purana 
(it may be spurious Purana. but it has 
been accepted as an authority) says that 
woman and Swdras are not competert to 
touch the images of Vishnu or Siva. In the 
Padma Parana, the disability of females 
is assumed in several passages. 


(17) 3 M. 95; 5 Ind. Jur. 190. 
(18) 4 M, H. O. R. 28. 
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In Colebrook’s Digest Vol. I at page 379 . 


it is said;* 
“On this point it is argued, that, as the 
rites cannot be performed by an ignorant 
or disabled person, the law directs that he 
shall be forsaken, intending that the rites 
should be performed by means of a sub- 
stitute, but the ignorant person has pro- 
perty in the sacrificial fees and the like, 
_as the owner of a slave has property in 
the wealth acquired by the slave and this 
construction should be settled on the 
strength of the admission of a property 
vesting in the hair. The text which ordains 
that, ‘a person unable to act shall appoint 
another to act for him,’ is the foundation 
for this construction: but the property of an 
outcaste or other person ‘disqualified for 
solemn rites, ts absolutely lost, in the sume manner 
with his right to the paternal gold, silver and the 
like. This will be explained in the fifth book, 
on Inheritance. Wives and others, disqualified 
by sex for the performance of holy rites, cannot 
appoint a substitute; asa defiled person cannot 
perform a solemn act ordained by the Vedas, 
therefore, wives hare no property in the office of 
priest.” No doubt, Mr. Ganapathy Aiyer says 
in his learned book at page cLym: “As usual 
with the discussion of Jagannatha, it is difficult 
to say what his final opinion is.” But [am 
inclined to think (differing from the learned 
author, Mr. Ganapathy Aiyer) that the 
inclination of Jagannatha’s opinion was that 
just as an outcaste cannot inherit a religious 
office by reason of his permanent disqualifi- 
cation, women also cannot. If I understand 
the appellant's learned Vakil’s contention 
aright, he seamed to admit that it might 
be a question whether the trustea of 
the temple has not gota voiceiu scsepting 
male substitute thrust by a female heir of 
the temple to perform the duties of the offica 
and whether the. trustee is bound to accept 
ang qualified sabstitute. If personal disquali- 
fication is no hindrance to inheriting the 
office, why should not a convert to Christi- 
_anity or Islam also inherit the religious office 
and providea substitute? In the result, I 
hold that permauent personal disqualification 
to perform the duties of the office is also a 
disqualification to inherit the right to enjoy 
the emoluments attached to the office. 
Coming tothe last set of authorities, in 


Monmohini Guha v. Banga Ohandra Das (19), 
(19) 810. 357; 8 C. W. N. 197. 
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it was held that a grant of Probate which 
establishes aright în rem cannot be made 
merely on the consent of parties and that an 
agreement or compromise which involves a 
right affecting not only the parties to the 
action but the public cannot be compromised 
so as to oblige the Court to pass a decres in 
terms thereof. The learned Judges say that 
“An agreement or compromise as regards this 
issue” if its effect is to exclude evidence in proof 
of the will, is not lawful within the meaning 
of section 375 of the Code of Civil Procedure, 
when the Court has nob an opportunity of 
judging for itself whether the Willis the Will 
of the deceased person and to what extent the 
rights of the parties will be affected, if the 
agreement be allowed to be madea rule of 
Oourt.” The Court itself has certain duties 
in connection with a case in which a judgment 
tn rem has to be pronounced, or ina case 
which involves the right of the public or the 
right of areligious and charitable office, or 
the right of a minor or other incapacitated 
person. Where an agreement or compromise 
attempts to affect such rights after they are 
brought before the Court for adjudication, 
it seems to me that it is not a lawful agree- 
ment or compromise. In Mahomad Ibrahim 
Khan v. Ahmed Said Khan (20), the learned 
Judges say: — A party can refer a matter of a 
private individual right of a civil nature to 
arbitration, but he has no power to refer a 
matter which is not purely of a private civil 
character, and it is on this ground that a Beuch 
of this Court in Mahadeo Prasad v. Bindeshrt 
Prasad (21) beld that the appointment of a 
guardian to a minor not being a matter of a 
private right’as between parties, was not a 
question which could be settled by reference to 
arbitration.” Then the learned Judges say: 
“the right to the office of a trustee to a public 
charity cannot also be settled by private arbitras 
tion.” As I have shown above, the duties of 
the archaka office are more important than the 
rights of the office-holder; the rights of the 
deity to have the duties of the office performed 
are entitled to much more consideration than 
the so-called hereditary rights of any parti- 
calar person to hold the office and it,therefore, 
seems to me that the dispute involving the 


(20) 6 Ind. Cas. 219; 32 A. 503 atp. 31% 7 A. D. 
J. 761. 


(21) 30 A. 137; 5 A. L. J. 101; A. W. N. (1993) 51; 
3 M. L. T. 203. 
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right to such an office when it has once been 
brought before a Court for adjudication cannot 
be settled lawfully by a mere razinama between 
the parties. To summarise, I hold that the 
razinama in this case is not lawful (1) because 
if is really an alienation of a portion of a 
religious office, that is the right to receive 


the emoluments of the office during certain - 


‘days in the year, (2) because the alienation is 
made in favour of persons who are permanent- 
ly disqualified to hold the office and (3) be- 
cause there can be no lawfal compromise 
made of a dispute in respect of a religious 
office, the proper performance of the duties 
of which concerns not merely the parties to 
the compromise but principally affect the 
religious trust itself and the Hindu public 
for whose benefit the religious trust exists. 

As held in Jenkins v. Robertson (22), the 
decree by consent between a plaintilf (who 
is allowed to represent the public) and the 
defendants, would not bind the public at 
large and it is only the result of a contested 
obligation which would bind the public. A 
judgment by consent will not bind the public 
even if the consent was not purchased and a 
fortior? if such consent was a purchased 
consent. ,In the present case the rights ob- 
tained by the plaintiffs under the disput- 
ed compromise were clearly purchased 
rights. In Raja M. Bhastara v. Nara- 
yanasamy Gurukkal (23), the Court refused 
to allow the Raja of Ramnad who was 
a temple trustee to compromise a dispute 
with the Shanars which related to the alleged 
rights of the Shanars to enter tlie temple, 
because such a compromise affected the usages 
of the temple and the. rights "of the otber 
sections of the Hindu public. [See also 
Gyanananda _Asram v. Kristo Ohandra 
Mukherji (24).] 


In the result, this Petition No. 924 of 1913 
in which the plaintiffs (appellants) pray for 
the passing of a decree in accordance with 
the terms.of the razinama must be dismissed 
and is dismissed. There will be no order as 
to costs as the Ist défendant, having agreed 
to the compromise, has succeeded in his objec- 
tions not on the ground of any merits in 
himself but on the ground of public policy 
which requires the Court not to accept the 


(22) L. R. 1 H. Le Sc. 117. 
(23) 12 M. L. J. 360. 
(24) 8 C. W, N. 404, 
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compromise in the interests of the public and ` 
of the religions trust. 

Traps, J.—I have had the benefit of 
reading the judgment prepared by my 
learned brother, I agree that the compro- 
mise cannot be upheld. As he has discussed 
the law in detail, it is unnecessary for me to 
do the-game. But with regard tothe main 
question whether a Hindu female can hold 
the religious office which is the subject of 


. litigation,—Y should like to indicate why I 


have come tothe conclusion that the cpm- 
promise cannot be upheld. 

The founder of a religious charitable 
institution has wide powers of laying down 
the manner in which he requires the institu- 
tion to be administered, and that power 
includes the laying down of the method of 
filling the offices necessary for administering 
the institntion. So that if he desires that 
the office-bearers shall ba selected in any 
particular mode, his desire is, as a rule, 
given effect to. But his desires will not 
be given effect to if, for instanca, they are 
opposed to public policy or if they are 
opposed to the fulfilment of the general object 
of the institution. 

Where, therefore, the question is whether 
a particalar person should succeed to a 
religious office, the first matter to which 
attention must be directed is, in what 


method did the founder of the institution 
desire that the succession to the offica 
should devolveP Where the founder has 


put his desires in writing, in the form of a 
trast deed or sintd or some similar 
instrament, it only remains to interpret that 
instrument, and to see whether thore is 
anything in law or in the nature and ob. 
jects of the institution to prevent these 
desires being given effect to. But where, 
as frequently happens, there is no written 
instrument laying down the-terms in accorda 
ance with which the institution is to be 
administered, the course of practice in the 
past may furnish indications of what the 
founder must have intended; and this may be 
supplemented by the general law and also 
hy a consideration of the customs and usagas 
prevailing in similar institutions in the same 
locality. 

Where, therefore, the question arises 
whether a particular person is entitled to hold 
the office, and that person bases his 
claim on the hereditary devolution of the 


` duties 
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office, it must, in the first instances, be 
determined whether, as a matter of fact, the 
founder deswwed that the office should de- 
volva hereditarily. Ifit is found that he did 
so desiré, then the question will be 
whether there is any reason why that 
desire should not be given effect to. If, on 
the other hand, it is doubtful whether he 
did so desire, a number of considerations 
must arise. In the particular case with 
which we are now dealing, the first 
question that is involved is whether the 
office was intended to devolve hereditarily 
and in such a manner that, if the person 
indicated by the hereditary principle is a 
female and if her sex necessarily disqualifies 
her from performing the functions of the 
office, still she must be deemed to hold 
the office, having the right to get the func- 
tions of the office performed by a deputy. 
There is no instrument showing what the 
intentions of the founder were, and we have, 
therefore, to discover whether: he could 
have intended to lay them down as is 
claimed on behalf of the plaintiff. In 
considering whether such could have been 
-the intention of the founder, regard must 
be had, to the point whether the hereditary 
syatem of selection is merely chosen as an 
easy mode of sélesting the person who is to 
hold the office, or whether it is intended to 
provide that the property should belong to 
the first office-holder and his descendants. 
For this purpose an important considera- 
tion appears to be whether the emoluments 
of the office are commensurate with the 
to be performed by the person 
holding the office, Thus, if it is found that 
the functions of the office are such that they 
may be performed by any member of a 
large body of persons, and that no special 
abilities or moral qualities are necessary for 
enabling the person to perform the duties 
satisfactorily,—in such a case the expenses of 
getting the duties performed are frequently 
in the nature of fees paid to ‘Brahmins or 
other members of the priestly class for con: 
ducting the ceremonies, and these fees are 
fixed within certain limits by custom. The 
` fact that a higher fee may be demanded by 
one person for performing such ceremonies 
does not imply that he will perform them 
better tban another: for ex hypothesi the 
functions are such as can be performed 


equally well by any one of the body of per-' 
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sons who are competent to perform them. 
Where, then, the functions of the offics are 
of such a nature that the expenses for par- 
forming them consist of mora or less fixel 
fees, and where it is foand that the emoluments 
provided for the performance of thesa fune- 
tions are far in excess of the necessary usual 
fees, and where in such a case the ofica 
is made to devolve hereditarily, these facts 
may furnish indications thatthe intention 
of the founder was that the property should 
remain in the family of the first office- holder 
but should be charged with the expenses of 
getting the duties of the offica performed, 
with liberty to the members of the family to 
perform the duties themselves-and thus to 
save the paying out of fees to a third 
person, 


In such a case, therefore, I should be less 
inclined to hold that a person who would 
be entitled to the property by heredity should 
bs deprived of that property because that 
person, cannot himself or herself fulfil the 
functions; for I have started with tre assump- 
tion that the functions are of such a nature 
that they cau easily and satisfactorily be got 
to be performed by payment of comparatively 
small fixed fees. The institution in such a 
case does uot suffer by the heir of the last 
office-holder, being the nominal office-holder 
and the duties being performed by another 
person. 


The case, however, is entirely different 
where the functions of the office are such 
that they require peculiar qualifications, in- 
tellectual or moral, for performing them: as 
for instance if the functions consist of giving 
expositions of religious or moral duties. In 
such a case where a large income is set 
apart for the remuneration of the office- 
holder, it may well be inferred that the 
founder desired that the best available 
person should be selected to fill the office, and 
it is obvious that the higher the remunera- 
tion offered, the greater the chances of 
obtaining a competent person to discharge 
the duties. In suchacase to hold that one 
person should nominally be the office-holder 
aud should take the full emoluments pro- 
vided by the founder for the office, and 
should, out of a portion of such emoluments, 
remunerate the person who is actually to 
perform the functions of the office, would be 
to get a person to perform the functions ou 
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payment of much smaller emoluments than 
were intended by the founder, and in this 
way to prevent as competent a person bsing 
available for the performance of the functions 

as had been provided for by the foundez. 

For these reasons, though 1 am not pre- 
pared to lay down broadly thatin every 
case, it is opposed to publie policy to provide 
that a religious office should devolve here- 
ditarily even on persons not themselves qnali- 
fied to discharge the duties cf the office, neither 
am J, by any means, of opinion that such 
a provision can always be given effect to. It 
seems to me that the question must be decided 
with reference to the particular facts of the 
case, including the nature of the functions 
to be performed by the office-holder according 
to the directions of the founder, the remunera- 
tion provided for the performance of those 
functions, and similar other matters. 

“Now on the facts of this case, it would seem 
(and my learned brother informs me to the 
same effect) that the particular office concerned 
is in its nature such as requires special 
qualifications for being properly filed. Its 
functions are not such ascan be discharged 
by any individual; a fit and proper person 
must be selected for discharging them satis- 
factorily. The emoluments also are such 
that no surplus is left after providing a fair 
remuneration for the office- holder, and to lessen 
those emoluments would be to prevent a 
proper person being selected for holding 
the office, and for its functions being discharg- 
ed in the manner that they ought to be 
discharged. 

Under these circumstances, I agree that we 
cannot proceed on the basis that the office 
with which we are dealing can bs permitted 
to be the subject of a compromise by which 
a female is to hold it in form, and to get its 
functions performed by a male proxy. 


Petition dismissed. 
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MADRAS HIGH COURT. 
Civin Reviston Permios No. 902 or 1912, 
February 12, 1914.° 
Present:—Mr. Justice Sadasiva Aiyar. 
KANAGAMMAL AND ANOTHER— PLAINTIFFS 
—PEIITIONERS 
versus 
PANCHAPAKESA ODAYAR AND ANOTHER 


— DEFEN DANTE— RESPONDENTS, 

Civil Procedure Code (lct V of 1998), O, XXXIII, 
rr. 3, 5, s. 115—Application to sue in forma pauperis 
—-Rejection by Court. 

Leave to sue in forma pauperis under Order 
XXXIII, rule 5, ought not to be refused on insuffi- 
cient grounds. 

Rathnam Pillai v. Pappa Pillai, 18 M, L. J. 292, 
Koka Ranganayaka Ammal v. Koka Venkatachellapaty 
Nayudu, 4 M. 323, referred to. 

A plaint presented by two or more plaintiffs claiming 
different reliefs against the same defendant cannot 
be said to be framed improperly or bad for misjoinder 
of causes of action, 

Nilmadhab Mitra v. Jotindra Nath Mitra, 18 Ind. 
Cas. 764; 17 C. W, N. 241, referred to. 

Where claims, some of which are sustainable in 
law and others unsustainable in law, are joined 
together in one suit, it is open to the Court to direct 
the applicant to amend his plaint, so as to separate 
the sustainable from the unsustainable reliefs; and 
although a pauper application does not become 
a “plaint” within the meaning of Order VI, rule 1, 
until admitted under Order XXXIII, rule 8, the 
Court has, under section 141 of the Code of Civil, 
Procedure, a general power to direct an amendment 
of this kind. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Mayavaram, in Original Petition No. - 


859 of 1911. 


Mr. D. R. Ramachandra Aiyer, with bhim 
Messrs. K. Parthasoradht Aiyangar and A. 
Sriranga Atyanger, for the Petitioners. 

Mr. T. Rangachariar, for the Respondents, 


JUDGMENT.—The plaintiffs are the 
petitioners. The first plaintiff is the mother 
of the minor 2nd plaintiff. Their applica- 
tion to the learned Subordinate Judge of. 
Mayavaram to be allowed to suein forma 
pauperis to obtain reliefs of future mainten- 
ance and recovery of arrears of maintenance 
was rejected by the learned Subordinate 
The total value of the reliefs 
claimed by them was Rs. 11,700. The 
first plaintiff gave the value of the properties 
belonging to her as Rs. 327 and the value - 
of the properties belonging to the minor 
2nd plaintiff as nil. The Rs. 327 worth 
of moveables was, of course, not sufficient to 
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pay the. Court-fee stamps on the reliefs 
worth Rs. 11,700, the Court-fee required 
being Rs. 535. The lower Court did not 
go into the question whether the plaintiff’s 
pauperism was established but it rejected 
the application on the ground that the 
requirements of rule 5, Order XX XIII, had not 
been complied with by the petitioners. That 
rule 5 says that the Court should reject 


an application for permission to sue asa” 


_pauper (a) where the application is not 
framed and presented in the manner pres» 
cribed by rules 2 and 3 (b) where the 


applicant is not a pauper, (c) where he has > 


within two months next before the pre- 
sentation of the application disposed of any 
property _ fraudulently or in order to be 
able to apply for permission to sue as a 
pauper, (d) where his allegations do not 
show a cause of. action, (e) where he has 
entered into any agreement with reference 
to the subject-matter of the proposed suit 
under which any other person has obtained 
‘an interest in such subject-matter. It is 
difficult to gather’ from the learned Sab- 
ordinate Judges order what particular 
requirements of rule 5, Order X XXIII, had not 
been complied with by the petitioners. It 
is admitted that the questions (b), (c) and (e) 
arising under rule 5 were not considered 
or relied on by the Subordinate Judge, and 
that those clauses need not be considered 
in dealing with the petitioner’s applica- 
tiod. We have only to consider clauses (a) 
and (d). 

As regards clause (d), unless the peti- 
tioner’s allegations in their petition do not 
show “a cause of action” (thatis, any cause 
of action), the Court cannot reject the 
application. The Subordinate Judge does 
not say in his order that the allegations do 
not show any cause of action. He only 
says that it is doubtful whether the 2nd 
plaintiff can be awarded maintenance if he 
was entitled to sue his putative father’s 
undivided brother (lst defendant) for par- 
tition of the undivided family properties 
- of his said father and of the Ist defendant. 

It is the case of the defendants them- 
selves that the 2nd plaintiff has no such 
right to sue for partition. Ifso, the 2nd 
plaintiff has undoubtedly a cause of action 
Gf the allegations in the pauper application 
are true) to sue for muintenance. -If again 
the lst plaintiff is the permanent con- 
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of the Ist defendant's deceased 
brother, her claim for maintenance cannot 
be’ said to be groundless. As said 
in Vijindra Tirtha Swami v. Sudhindra 
Tirtha Swami (1), where there is a 
ground for reasonable doubt, leave should 
be granted and should not be refused. 
In the Fall Bench ease of Rathnam 
Piilud v. Pappa Pillai (2), it was held’ that 
evidence on the merits of the case of the 
pauper applicant cannot be gone into in 
the preliminary investigation of the question 
whether leave ought to be granted or not and 
Koka Ranganayaka Ammal v. Koka Venkata- 
chellapati Nayudu (3) was followed. It 
may be that the plaintiffs when they 
claimed maintenance also on behalf of the 
two daughters of the Ist plaintiff, have 
added a claim whichis not supported by 
any cause of action vesting in the plaintiffs 
but clause (d) of rule (5) does not justify 
the dismissal of an application simply be- 
cause some of the several causes of action 
mentioned by the plaintiffs are not shown 
to vest in themselves and only the others 
vest in them. It is only where the plaint- 
iffs’ allegations do not show any canse of 
action as regards any of the reliefs that 
the application could be rejected under that 
rule. 


We have thus left only to consider whe- 
ther the application could be rejected under 
clause (a) of rule 5, That clause saya that 
if the application is not framed and presented 
in the manner prescribed by rules 2 and 3, 
it shall be rejected. Rule 2 says that the 
application shall contain the particulars 
required in regard to plaints in suits and 
a schedule of any moveable or immoveable 
property possessed by the applicant with the 
estimated value thereof, and that it shall be 
signed and verified in the manner prescribed 
for the signing and verification of pleadings. 


“As regards the particulars requireds by plaint 


in suits we have to turn to Order VII, rule 1, - 
and those particulars are contained in clauses 
a to ù of Order VII, rule 1. Iam unable to 
find any defect in the application either by 
omission of any of the particulars required 
by Order VII, rule |, or by the omission of 
a schedule of property belonging to the 
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applicant or by the omission of the signature 
and verification of the applicant. Then as 
regards rule 3 of Order XXXIII, that rule 
requires the presentation of the application 
by the pauper herself or by an authorised 
agent and there is no defect alleged in regard 
to this particular either. The learned Sub- 
ordinate Judge seems to think that besause 
the Ist plaintiff’s cause of action for her 
maintenance claim is different from the 2nd 
plaintiff’s cause of action for his maintenance 
claim, therefore the application is not framed 
in the manner prescribed by Order XXXIII, 
rule 2. Iam unable toagree with him. In 
the first place, Order VIT, rule, 1 which relates 
to the particulars to be contained in the plaint 
and which is incorporated in Order XXXIII, 
rule 2 does not deal with the question of 
mistakes of law or fact or mistakes of non- 
joinder or misjoinder found in the plaint. 
It only deals with the question whether the 
particulars (a) to (¢) mentioned in that order 
are found in the plaint. If they are so found, 
the application is framed in the manner 
prescribed by Order XXXIII, rule 2, and that 
is all what order XXXIIJ, rule 2, requires. In 
the 2nd place, I am unable to see that there 
is any misjoinder of causes of action so far as 
the claims of plaintiffs Nos. 1 and 2 to be 
awarded maintenance are concerned. Order 
I, rule 1, allows several plaintiffs to bring a 
single -suit though the causes of action of 
the several plaintiffs are different, provided 
that the transaction out of which their sepa- 
rate claims arise is one and that any common 
question of law or fact exists in respect of 
the separate claim. In Nilmadhab Mitra v. 
Jotindra Nath Mitra (4) it was held that a 
husband and a wife and their son could all 
join in a single suit to resovér the main- 
tenance due to them separately, the words 
of Order I, rule 1, Civil Procedure Code being 
relied on for that conclusion. 

Lastly it is urged that as the plaintiffs 
claim maintenance on account of the Ist 
plaintiff's daughters (2nd plaintiff’s sisters) 
also, and as the plaintiffs have no cause 
of action vesting in themselves to sue for 
such maintenance, the pauper application 
which includes such an unsustainable’ claim 
must be rejected. As I said before, Order 
XXXIII, rule 5, clause (a) does not allow the 
rejection of the application on the ground 


` (4) 18 Ind, Cas. 764; 17 0. W, N. 341, 
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that patently unsustainable claims have 
been joined in the application to sustainable 
claims. Itisonly ifthe applitation is not 
framed and presented in the manner prescrib- 
ed by rules 2 and 3 that the application 
can be rejected. Butitis further contended 
(a) that the Court has nob got the power 
to direct the “application to be amended by 
striking ont that portion of the prayer which 
claims the unsustainable reliefs, (b) that 
if the Court has no power to order the 
application to be so amended, it would be 
unable to find out the separate value of the 
sustainable reliefs from the total value of 
Rs. 11,700 given in the application for both 
the sastainable and the unsustainable reliefs, 
and‘ (c) that the Court would agaia be 
unable in consequence to find out whether 
the Rs. 327 which is the value ofthe 
plaintiff's properties could cover the Court 
fees due on the sustainable reliefs and hence 
whether the application to sue as pauper 
could be granted as regards even the 
sustainable reliefs. On these contentions, it 
is argued thatthe proper course was taken 
by the Court under these circumstances 
when it wholly rejected the application. 


As regards the argument under the 
heading (a), I do not agree with the conten- 
tion that the Court has not got the power to 
order the amendment of the application if it 
is improperly framed through misjoinder of 
causes of action and reliefs. Nodoubt, Order 
VI, rule 17, relates only tothe power of the 
Court to allow parties to alter and amend 
pleadings; and the word “pleadings” means 
only plaints and written statements (see 
Order VI, rule 1); and an application to sue as 
a piuper bacomes a plaint and, therefore, a 
pleading only after itis granted (see Order 
XXXIII, rule 8). But the power of a Court 
to direct a pauper applicant to amend his 
pauper application is one of the inherent 
powers of the Court, and it does not require 
any specific provision of the Oivil Prosedure 
Code to enable the Court to exercise this 
power. Iam also of opinion that section i 
141, Civil Procedure Code, which makes “the 
procedure” provided in regard -to suits ap- 
plicable to other “proceedings” also, governs 
proceedings connested with pauper applica- 
tions also and thus enables the Court to apply 
the provisions of Order VI, rule 17, to such 
proceedizgs, : 
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In the result, I hold that the learned 
Subordinate sidze acted illegally and with 
material irregularity in rejecting the pauper 
application on the grounds set oub by him. 
I seb aside his order and remand the 
application for proper disposal with refer- 
ence to the above remarks. 1 shall make 
no order as to costs in this Court. Costs in 
the lower Court will abide. i 

Order set aside. 


PUNJAB CHIEF COURT. 

Srconp Civiu Acpwat No. 973 or 1911. 
January 29, 1914, 
Fresent:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 

NOR DIN AND orpers—Derenpants— 
APPELLANTS 
versus 
Musammat JHANDO AND OTHERS— PLAINTIFFS 


—RE3PONDENTS. 

Punjab Courts Act (XVIII of 1884), s. 70 (1) (b)— 
Act I of 1912—-Revision —Ohief Court, powers of, under 
amending Act, 

The power of entertaining a second appeal in a 
land suit below Rs. 1,000, under section 70 (1) (b) of 
the Punjab Courts Act, as it stood before its amendment 
by Act I of 1912, has been withdrawn from the Chief 
Court by the Amending Act of 1912. 


Second appeal from the decree of the Divi- 
sional Judge, Lahore, dated the 5th June 
1911, confirming that of the Subordinate 
Judge, Lahore, dated the lst Aprl 1910, 
decreeing plaintiff's claim. 

Mr. Ram Bhaj Datta, for the Äöpellants. 

Mr. Dhan Raj Shah, and Lala Mott Lal, 
for the Respondents. 

JUDGMENT.—Tbis is a further 
appeal in a land snit in which the two lower 
Courts have agreed. The value of the suit 
is under Rs. 1,000 and both parties before us 
are agreed that nc further appeal lies under 
section 40 of the Panjab Courts Act as the law 
stood at the date, when this appeal was lodged. 
Mr. Ram Bhaj Datta asks us to exercise 
our powers under section 70 (1) (b) of the 
Act as the Act stood at the date of institution 
of appeal, But powers under that section 
have been taken away from us by Panjab 
Act I of 1912, and we canrot, therefore, listen 
to his application. The appeal is dismissed 
with costs, 

Appeal dismissed. 
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SAMINATHA PATHAN Y. RADHA KRISHNA PATHAN. 


MADRAS HIGH COURT. 
Civis Revision Petirron No. 162 or 1913. 
February 12, 1914. 

Present: —Mr., Justice Seshagiri Aiyar. 
SAMINATHA PATHAN — PLAINTIFE — 
PETITIONER 
versus 
RADHA KRISHNA PATHAN— 
DEFENDANT — RESPONDENT., 
Promissory-note invalid for want of stamp—Antece. 
dent oral agreement—Plaintif, whether entitled to fall 

back on oral agreement. 

The plaintiff and the defendant were partners. On 
the partnership accounts being taken some money 
was found due to the plaintiff from the defendant 
who paid a portion of the sum due and executed 
a pro-note for the balance. The pro-note was not 
properly stamped and, therefore, could not be sued 
upon. Under these circumstances the plaintiff based 
his suit for recovery of the balance on the original 
cause of action: 

Held, (1) that the payment of a part of the money 
due after the settlement of accounts was evidence of 
an agreement to pay the balance; 

(2) that, as the agreement to pay was prior to 
the execution of the pro-note, the plaintiff could sue 
on that agreement. 

Kodali Mallaya v. Tarigopala Ramayya, 10 Ind. Cas. 
177; 10 M. L. T. 55; 21 M. L, J. 462, distinguished. 

Muthu Sastrigal v. Vishwanatha Pantra Sannadhi, 
21 Ind. Cas. 861; 14 M. L. T. 520; (1914) M. W. N. 
58; 26 M. L. J. 19, followed. 

Petition, under section 25 of Act IK of 
1887, praying the High Court to revise the 
deeree of the Subordinate Judge of Tanjore, 
in Small Cause Suit No. 117 of 1912. 

Mr. G S. Ramachandra Atyar, for the 
Petitioner, 

Mr. T. V. Muthukrishna Atyar, for the 
Respondent. 2 

JUDGMENT.—The case has been fully 
argued before me and I do not think it 
necessary to reserve judgment. 

The facts are these:—The plaintiff and 
the defendant are partners. In February 
1909 the accounts were looked into between 
the parties and the plaintiff’s case is that a 
sum of about Rs. 1,000 was found due to 
him from the defendant, and at that time a 
portion of the money found due was paid, 
and that a promissory-note was taken for 
the balance. The promissory-note, it is 
admitted, cannot be sued on, owing to its 
not being properly stamped, and, therefore, 
the plaintiff brings this suit upon the 
original cause of action. 

The plaintiff states in his plaint that 
prior to the execution of the promissory- 
note, there was an oral agreement to pay the 
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sum of Rs. 150 and that, therefore, he is 
entitled to fall back upon that agréement 
as well as upon the original liability of the 
defendant to pay him the amount due under 
the partnership. 

` The contention of the defendant is that 
the promissory-note, the settlement of 
accounts and the oral agreement were all 
contemporaneous and form part of the same 
transaction and vonsequently if the pro. 
missory-note is invalid, the’ plaintiff is not 
entitled to fall back upon the agreement 
or on the liability under the accounts. 

The Subordinate Judge in his judgment 
saya: ‘The alleged oral agreement and the 
written contract (pro-note) were contem- 
poraneous and constituted one transaction”. 
Itake it that the Subcrdinate Judge intend- 
ed to find that there was an agreement 
prior to the execution of the promissory- 
note. Itis no doubt true thatin the evi- 
dence given by the plaintiff, there is no 
mention made of this alleged previous agree- 
ment although in the plaint there is a 
distinct averment that the promissory-note 
followed a previous agreement between the 
parties. I am prepared to hold that the 
previous settlement and the payment of a 
certain sum of money in pursuance of that 
settlement can be used for inferring an 
agreement to pay the balauce of Rs, 150 
and that the promissory-note was simply 
evidence of that agreement to pay. In 
that view of the facts of the case, there is 
no difficulty in applying the principles of 
law which kave been enunciated in various 
gases. 


The case of Kodali Mallayya v. Tari- 


gopala Ramayya (1), to which my 
attention has been drawn by Mr. 


Muthukvrishna Aiyar is altogether different 
from the present case. In that case it has 
been pointed out that where there is no 
pre-existing right and the document itself 
creates the obligation, a suit will not be 
- maintainable if that document is found to be 
invalid, The observations of Sadasiva Aiyar,J., 
in Muthu Sastrigal v. Visvanatha Pandara Sans 
nadhi (2), are in point. The learned Judge 
says:— I do not intend to say that if there is 
a contractual or other definite completed obli- 


(1) 10 Ind. Cas. 177; 21 M. L. J. 462; 10M. L, T. 
55. i 
(2) 21 Ind. Cas. 864; 14 M, L. T, 620; (1914) M. W. 
N. 58; 26 M. L. J, 19, 
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gation, capable of proof, prior ie date to the 
invalid promissory-note,. the plaintiff ‘cannot’ 
sue on that prior independent obligation”. I 
hold in this case that there was a prior 
independent obligation, an obligation result- 
ing from the relationship of the parties 
and from the agreement which was entered 
into, prior to the execution of the promissory- 
note. No doubt this case is almost on the 
margin. But as I said before, the payment 
of a certain sum of money after the settle- 
ment of accounts is some evidence of an 
agreement to pay the balance pleaded in the 
plaint and I agree with the Subordinate 
Judge in thinking that there was this pre- 
vious agreement. I bold, therefore, that the 
suit is maintainable upon the original cause 
of action, independent of the invalid pro- 
missory-note and that the plaintiff is entitled 
to a decree. 4 
As I understand that there is no other 
question regarding the amounts due to the 
plaintiff, I reverse the decree of the 
Subordinate Judge, and give a decree to 
the plaintiff, As there is no evidence regard- 
ing any agreement to pay interest, the 
decree to the plaintiff will be only for the 
priocipal sum of Rs. 150 with interest at 
6 per cent. from the date of the plaint, 
The plaintiff ig entitled io proportionate 
costs througbout. There will be no costs to 
the defendant on tke amount disallowed. 
Decree reversed. 


PUNJAB CHIEF COURT. 
First Civic Arrear No. 649 or 1909. 
October 20, 1913. 
Present:— Mr. Justice Kensington and 
Mr. Justice Beadon. 
MOHAMDA AND OTHERS— PLAINTIRES— 
APPELLANTS 
versus 
LADHA SINGH AND orsess-—DerexDdants — 
Respond DENTS, 
Limitation Act (IX of 1908), s. 5—Appeal filed after 
time— Sufficient cause— Gross carelessness of Pleader. 
Where an appeal, which should have been filed in 
the Chief Court, was owing to the gross carelessness 
of a Pleader,:,fled in the Divisional Court and on 
being returned to be presented in the Chief Court 
was filed there after the expiry of the period of limi- 
tation: 7 
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Held, that the provisions of section 5 of the Limi- 
tation Act did not apply to the case because under the 
circumstances of the case the appellant had no suffici- 
ent cause for not filing the appeal in the Chief Court 
within the prescribed period. 

Sant Singh v. Qaim, 118 P. R. 1908; 197 P. W. R. 
1908, followed. ' 

Kura Mal v. Ram Nath, A. W. N. (1906) 67; 3 A. L. 
J. 218; 28 A. 414 and Anjora Kunwar v. Babu, 4 A. L, 
J. 515; A. W. N. (1907) 219; 29 A. 638, not followed. 

Ghulam Shah v. Mallik Muzafar Khan, 81 P. R. 
1886; Krishna v. Chathappan, 18 M. 269, referred to. 

Balaram Bhramarator Ray v. Sham Sunder Narendra 
23 C..526; Dadabhai Jamsetji v. Maniksha Sorabji, 21 
B. 552: Balwant Singh v. Gumani Ram, 5 A. 591; A, 
W. N. (1883) 142; Wazir Ali Ehan v. Zainab, A. W. N. 
(1903)°32; Sardar Partab Singh v. Lala Karm Chand, 
184 P. R. 1889, Musamnat Gouhar v. Khan Muhammad; 
66 P. R. 1891, cited. 

the 


First appeal from the decree of 
District Judge, Gujranwala, dated the 23rd 
July 1908, dismissing plaintiff’s claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Fazil-2- Hussain, for the Appellants. 

Mr, Dharm Das Suri, for the Respondents. 

JUDGMENT.—The suit which is the 
subject of this appeal was dismissed by 
the District Judge on the 28rd July 1908. 
The value of the suit for purposes of jarisdic- 
tion is Rs. 7,564 110 and consequently the 
appeal lies to this Court and not to the 
Divisional Court, 

The plaintiffs, instead of coming to Lahore 
in order to appeal, engaged 4, leading member 
of the local Bar at Sialkot who filed the 
appeal in the Divisional Court on 21st 
August 1908, The mistake was not detected 
by the Divisional Judge’s office and tha 
appeal came beofre the Divisional Jadge for 
hearing on the 21st May 1909. On that date, 
the Divisional Judge, finding that he had 
no jurisdiction returned the appeal for present- 
ation to this Court. The plaintiff then filed 
the appeal in this Courton the 25th May 
1909, when the period of limitation for 
appeal had expired. 

Section 5 of the Limitation Act is relied 
upon and the point for decision is whether the 
plaintiffs, under the circumstances noted above, 
had sufficient cause for not presenting the 
appeal within the prescribed period. 

Tn Kura Mal v. Ram Nath (1) which was 
followed by a single Bench in Anjora Kunwar 
vy. Babu (2) it was, no doubt, held that when 
a client bona fide accepts advice of Counsel as 
to the proper procedure to adopt ia 


(1) 28 A. 414; A. W. N. (1908) 67; 3 A. L. J. 218. 
(2) 29 A. 638; 4 A. L. J. 516; A. W. N. (1907) 219. 
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the course of litigation, and misled by that 
advice, fails to file an appeal within time, he 
is entitled to the benefit of section 5 of the 
Limitation Act. Butin view of the decision 
of a Division Bench of this Court in Sani 
Singh v. Qaim (8), we with every respect 
venture to think that this ruling goes too far. 

Other authorities cited on behalf of the 
appellants are Balaram Bhramaraiar Ray v. 
Sham Sunder Narendra (4), Dadabhat Jamsetjt 
v. Maneksha Sorabii (5), Balwant Singh v. 
Gumani Ram (6), Wazir Ali Khan v. Zainab 
(7), Sardar Partab Singh v. Lala Karm 
Ohand (8) and Musammat Gouhar v. Khan 
Muhammad (9) and no doubt there are cases 
in which in certain circumstances a bona fide 
mistake has been held to be sufficient cause 
for delay. But in Ghulam Shah v. Mallik 
Muzaffar Khan (10) the Full Bench did not 
go further than to rule that it cannot be 
laid down as a general proposition that 
ignorance of law can never be considered and 
Barkley, J. made it clear that it is inexpedient 
to lay down any general rule to control the 
discretion of the Court in dealing with each 
case with reference to its particular facts. 


-According to Krishna v. Chathappa (11) 


which is referred toin the case relied on by 
appellants inthe Wazir Ali Khan v. Zainab 
(7) the true rule is, whether under the special 
circumstances of each case, tho appellant 
acted under an honest, though mistaken, 
belief formed with due care and attention. 

The question now before us was very fully 
considered in Sant Singh v. Quim (4), in 
which the fasts were practically on all 
fours with the facts in the present case and 
it was held that the excuse for delay was 
insufficient, 

In the present case, as in Sant Singh v. 
Qaim (8), there was no sort of doubt that 
the value for jurisdiction exceeded Rs. 5,000; 
the question as to the caurse of appeal was 


.exceedingly simple and with ordinary care 


and diligence there could have been no 
mistake, no attempt has been made to explain 
how it was that the appeal came to be filed 


(3) 118 P. R. 1908; 197 P. W. R, 1908. 
(4) 23 0. 526. 

(5) 21 B. 552. 

(6) 5 A. 591; A. W. N. (1883) 142. 

(7) A. W. N. (1903) 32. 

(8) 184 P. R. 1889 (F. B.). 

(9) 68 F. R. 1891. 

(10) 81 P. R. 1886. 

(11) 18 M. 269, 
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in the Divisional Court; and as the value of 
the suit was obvious on the face of the record 
and was in fact, correctly entered on the 
memo of appeal, the mistake could only have 
been due to gross carelessness. 

Under these circumstances, we are unable 
to hold that sufficient cause for delay has 
been made ont, and the appeal being barred 
by limitation we dismiss it with costs. 


Appeal dismissed. 


ALLAHABAD HIGH. COURT. 

First Civin ApraaL No. 427 or 1912. 
February 20, 1914. 
Present:—Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. C. Banerjee, Kr. 
Musammat RAJWANTA KUAR— 

| PLAINTIFF—APPELLANT 
: VETSUS A 
SHAM NARAIN SINGH AND 0THERS— 
Dereypants— RESPONDENTS, 

Civil Procedure Code (Act P of 1908), s. 34, 
O. XXXIV, rr, 2, 4—Mortgage decree—Interest —Con- 
tractual rate—Discretion of Court in awarding less than 
the contracted rate. 

The date referred to in Order XXXIV, rule 2, is 
the date fixed by the Court for the paymant of 
the money by the defendant to the plaintiff. The 
clear meaning of the rule is that the Court must as- 
certain the amount due on the mortgage up to the 
date mentioned. The amount must be according to 
the contract between the parties unless the Court 
for some legal reason sees fitto interfere with the 
contract as to the rate of interest. 

The only section of the Civil Procedure Code which 
gives any discretion in the matter of interest to the 
Court is section 34. This section applies to decrees 
for the payment of money, and does not, in any way, 
permit the Court to reduce the interest below the 
contracted rate when taking the accounts and 
making the decree as provided for by Order XXXIV. 

First appeal from the decision of the 
District Judge of Azamgarh, dated the 4th 
of June 1912. 

Mr. Muhammad Ishaq, for the Appellant. 

JUDGMENT.—This appeal arises out of 
a suit on foot of a mortgage dated the 6th of 
July 1904, The principal money secured 
by the mortgage was the sum of Rs. 250. 
The present claim is for Rs. 1,068-13-8. 
The Court below granted a decree for sale 
and awarded the plaintiff interest at the 
rate of 6 per cent. per annum from the date of 
the institution of the suit to the date fixed 
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for payment and awarded no interest after 
that date. The plaintiff has “ppealed on 
the question of the interest allowed. The 
other side does not appear, The rate of 
interest was high and if we thought that 


.the Court below had any discretion in the 


matter, we doubt, that we would have 
interfered with its exercise of it. It is: 
contended, however, on behalf of the appel- 
lant that the Court below had no discretion 
inthe matier. Order XXXIV, rule 4, provides 
that in a suit for sale, if the plaintiff succeeds, 
the Court shall pass a decree to the effect 
mentioned in clauses (a), (b) and (e) of 
rule 2. The material part of rule 2 is that 
the Court should pass a decree (a) ordering 
that an account be taken of what will be 
due to the plaintiff for principal and interest 
on the mortgage on the day next and 
thereinafter mentioned, and (b) declaring 
the amount so due at the date of such 
decree. The date referred to in the rule is 
the date which the Court fixes for the 
payment of the money by the defendant to 
the plaintiff. It seems to us that the 
clear meaning of the rule is that the Court 
must ascertain the amount due on the mort- 
gage up to the date mentioned. That 
amount must be according to the contract 
between the parties (anless the Court for 
some legal reason gees fit to interfere with 
the contract as to the rate of interest), The 
only section of the Civil Procedure Code 
which gives any discretion in the matter of 
interest to the Court is section 34. This 
section applies to decrees for the payment 
of money and in oar opinion does notin avy 
way permit the Court to reduce the interest 
below the contracted rate when it ia taking 
the accounts and making the desree as pro- 
vided for by Order XXXIV. The result is 
that weallow the appeal to this extent that we 
vary the decree of the Court below by award- 
ing interest at the contract rate from the 
time of the institution of the suit to the time 
fixed for payment of the mortgage moneys. 
We extend the time to six months from this 
date. We allow no interest after that time, 
the matter being entirely in the discretion of 
the Court. We make no order as to costs, 


Appeal allowed. 
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TEJA SINGH V, SUNDAR SINGH, 


PUNJAB CHIEF COURT. 

First Civic Appeat No. 1188 or 1911. 
December 11, 1913, 
Fresent:—Mr. Justice Shah Din and 

Mr, Justice Beadon. i 
TEJA SINGH AND OTHERS— PLAINTIFES— 


APPELLANTS 
versus 
SUNDAR SINGH AND OTHERS— DEFENDANTS 
RESPONDENTS. 
Appeul—-—Pre-emption suit relating to land~Value 


—Course of appeal. ; 

In land suits, where the value of a claim for 
purposes of jurisdiction is calculated according to 
the revenue payable on the land claimed, the course 
of appeal is determined by such valne and not by the 
amount of money decreed to be payable to the vendee 
_ by the pre-emptor. : 

Iftikhar Alt v. Thakar singh, 15 Ind. Cas. 347; 88 
P.R. 1912; 170 P. W. R. 1912, followed. 


First appeal from the order of the Addition- 
al District Judge, Lahore, dated the 17th 
June 1911, decreeing plaintiffs’ claim. 

Mr. Ganpat Rai, for the Appellants. 

Rai Bahadur Pandit Shiv Narain, for the 
Respondents. 

JUDGMENT.—The learned Advocate for 
the respondents arges as a preliminary 
objection that a first appeal dces not lie to 
this Court in this case, inasmuch as the 
value of the snit ont of which the appeal 
has arison is 30 times the land revenue of 
the land which is the subject-matter of the 
suit, and not the amount of the money 
which the appellants have bsen directed to 
pay into Uourt as price of the land [Jfickhar 
Ali v. Thakar Singh (1)]. The value of the 
suit is, therefore, only Rs. 1,718-2-6 and the 
appeal lies to the Divisional Court and not 
to this Court. Mr. Ganpat Rai for the 
appellants admits the correctness of the 
preliminary objection thus raised, aud we 
accordingly ‘return the appeal for presenta- 
tion in the Divisional Court. Parties will 
bear their own costs in this Court, 


Appeal returned. 


(1) 15 Ind. Cas. 347; 88 P. R.1912; 170 P.W.R. 
1912, 
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OHANDRA NARAYAN SINGH V. ASUTOSH DE, 


CALCUTTA HIGH COURT. 

Civit Rowe No, 442 or 1913. 
February 2, 1914. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr, Justice Beachcroft. 
CHANDRA NARAYAN SINGH— 
PLAINTIFF —PBSTITIONER 
versus 
ASUTOSH DE AND ANOTHER— DEFENDANTS — 


OPPOSITE PARTY. 

Court Fees Act (VII of 1870), 8. 7, cl. v, sub-cls, (a), 
(b), (c) and (d)—Court-fee—Suitt for possession of five 
Ghatwali mehals—Property in suit included in aggre- 
gate of fifty-two mehals for which Government revenue 
was payable—No apportionment in respect of property 
an suit—Oourt-fee according to market-value. 

Tn a suit for possession of five Ghatwali mehals, it 
was found that they were included in an aggregate 
of fifty-two Ghatwali mehals for which a certain sum 
of money was payable annually as sadar jama but that 
no apportionment of this sum was made between the 
several mehals: 

Held, that the land in suit formed part of an estate 
paying revenue to Government, but did not constitute 
a definite share of such estate, nor was it separately 
assessed with revenue; that consequently sub-clause 
(d) of clause V of section 7 of the Court Fees Act was 
applicable to the case, and that a Court-fee accord- 
ing to the market-value of the land should be paid. 


Rule against the order of the Suab-Judge 
of Deoghur, dated March 25th, 1913, 
Baba Naresh Ohandra Dinha, 

Petitioner. : 
Babus Dwarka Nath Ohakravarti and Khetra 
Mohan Sen, for the Opposite Party. 


JUDGMENT.—We are invited ia thig 
Rule to determine the principleon which 
court-fees are to be levied on the plaint 
in the suit instituted by the petitioner for 
recovery of possession of a Ghatwalt estate 
known as Rohini. The plaintiff contends 
that the case falls within section 7, clause y, 
sub-clause (a) while the defendant argues 
that the case is governed by section 7, olause 
v, sub-clause (c), of the Court Fees Act, 
1870. The Subordinate Judge has accepted 
the contention of the cefendant as well- 
founded, and bas called upon the plaintiff 
to pay Court-fees accordingly. As the ques- 
tion raised is of considerable importance and 
affects the Government ultimately, we have 
heard the learned Government Pleader in 
addition to tbe learned Vakils for the parties 
themselves. To determine the provision 
within which the case before os falls, it is 
necessary to examine carefully the terms of 
the sub-clauses of clause v of section 7 of 
the Court Fees Act, 


for the 
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Olaase v of section 7 provides that in 
suits for possession of land, the amount of fee 
payable onthe plaint shall be computed 
according to the value of the subject matter. 
Sub-clause (a) lays down that where the 
subject-matter is land which forms an entire 
estate or a definite share of an estate, paying 
annual revenue to Government or which 
forms part of such an estate and is recorded 
in the Collector’s register as separately 
assessed with such revenue, and such revenue 
is permauently settled, the value of the subject- 
matter shall be deemed to be ten timeg the 
revenue payable. Sub clause (b) treats of 
a case similar in all respects with that com- 
prised in sub-clause (a), with this difference 
that the revenue payable in respect of the 
estate is not permanently settled. Sub-clause 
(c) lays down that where the land pays no 
such revenue or has been partially exempted 
from gush payment or is charged with any 
fixed payment in lieu of such revenue and 
net profits have arisen from the land during 
the year next before the date of presentation 
of the plaint, the value of the subject- 
matter shall be deemed to be fifteen times 
such net profits; but where no such net profits 
have arisen therefrom, the value of the 
subject-matter shall be the amount at which 
the Court shall estimate the land with 
reference to the value of similar land in the 
‘ neighbourhood. Sub-clause <d) provides 
that where the land forms part of an estate 
paying revenue to Government butis nota 
definite share of such estate and is not 
separately assessed as mentioned in sub- 
clause (a), the value of the subject-matter 
shall be deemed to be the market value of 
the land. To these sub-clauses is added an 
explanation tbat the word “estate” means 
any land subject to the payment of revenue, 
for which the proprietor or farmer or raiyat 
shall have executed a separate engagement 
to Government, or which, in the absence of 
such engagement, shall have been separately 
assessed with revenue. Before we determine 
which of these sub clauses governs the case 
before us, we may state that according 
to the plaintiff, the Ghatwal? estate in snit 
pays a Government revenue of Rs. 3,143.12 8; 
and the plaintiff paid on the plaint, a 
Court-fee stamp of Rs. 995 on ten times the 
revenue payable, while he fixed the market 
value of the subject-matter at Rs. 3,50,000 
for purposes of jurisdiction, The history of 
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this Gatwald estate has been explained to 
us but need not be set outin detail here for 
our present purposes, and will be found 
narrated in the judgment of this Court in the 
case of. Kustoora Koomaree v. Monohur Deo 
(1). There is no controversy that the land 
does sot form an entire estate nor a definite 
share of an estate paying annual revenue to 
Government within the meaning of sub- 
clause (a). To enable us to determina 
whether the land forms part of such an 
estate and is recorded in the Collector's 
Register as separately assessed with such 
revenue, we called upon the parties to produce 
before us a certified copy of the register in 
so far as it is relevant to the matter under 
inquiry. We found that the property in 
sait which consists of ive Ghatwalt mahals 
is included in an aggregate - of fifty-two 
Ghatwali mahals. for which a sum of 
Rs. 16,183 is annually payable as sadar 
jama. No apportionment of this sum ' 
has been made with reference to the 
several tenures. It further appears from 
the register that a sum of Rs. 22,494 ig 
collected by Government from the fifty-two 
Ghatwali mahals, out of which the Government 
retains a sum of Ra. 16,183 on account of 
salar jama and pays the balance to the 
zamindar within whose estate the Ghutwald 
land ‘was originally comprised. The collec- 
tions from the five Ghatwald mahals in suit 
amount to Rs. 3,142.12 8. It is consequently 
plain that this latter sum is in no sense 
revenue payable in respect of these five 
Ghatwalt mahals; the whole of this sum is not 
payable as revenue to Government. As already 
explained, the larger sum, of which this 
amount is a component element, is collected by 
Government and is retained in part as 
revenue and -made over in part to the 
proprietor of the estate from which the 
Ghatwalt tenures have been carved out. We 
must hold accordingly that even if the 
disputed land is deemed part of a revenue 
paying estate, ib is not recorded in the 
Collector’s Register as separately assessed 
with revenue, within the meaning of sub- 
clause (a). It has been ingeniously argued, 
however, on behalf of the plaintiff, that he 
should not be called upon to pay a larger 
amount as COourt-fee than what he would 
have had to pay if he had been the owner 


(1) (1864) W. R. 39. 
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of all dhe fifty-two Ghatwali mahals and 
sued to recover possession thereof. This 
contention is manifestly fallacious for two 
reasons, namely, first, that the plaintiff 
cannot avail himself of sub clause (a) unless 


he brings his case strictly within its terms,’ 


and forthat purpose the determining factor 
is the land in suit and not a larger property 
in which it may be included; and, secondly, 
that even if the plaintiff had sued for 
recovery of all the fifty-two Ghatwalt mahals, 
the question would require careful examina- 
tion, whether those mahale constitute an estate 
paying annual revenue to Government. The 
contention of the plaintiff consequently fails. 


As regards sub-clause (b), it is plainly 
inapplicable for the reasous assigned for the 
exclusion of sub-clause (a). As regards sub- 
clause (c), it is clear that before the defendant 
can successfully rely upon it, he must estab- 
lish that the land in snit pays no revenue 
permanently or temporarily settled thereon, 
or has been partially exempted from such 
payment or is charged with a fixed payment 
in lieu of such revenue. This the defendant 
has failed to establish. On the other hand, 
the Subordinate Jadge has found on the 
authority of the cases of Raja Lelanund 
Singh Bahadoor v. Government of Bengal (2), 
Munorunjun Singh v. Rajah Lelanund Singh 
(3) onreview, Lelanand Singh v. Monorunjun 
Singh (4). Onappeal to Privy Council Rajah 
Lilanund v. Munorunjun Singh (5), Leelanund 
Singh v. Monorunjun Singh (6) that the 
Ghatwali land forms part of the estate of 
the zemindar of Birbhum; this position indeed 
ig supported by the fact thata definite 
amount is collected through the agency of the 
Government and is divided between the 
Government and the zemindar of Birbbum.. 
Consequently the contention of the defendant 
that sub clause (c) is applicable cannot be 
supported. . | 

From what has been already stated, it is 
plain that sub clause (d) is applicable. The 
land in suit forms part of au estate paying 
revenue to Government, but does not còne 
stitute a definite share of such estate nor is 


A. 101 ab p. 12834 W. R. 77 (P. 0); 
505; 1 Suth. P. C. J. 248; 19 Eng. Rep. 
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it separately assessed with revenue. Con- 
sequently the value of the subject matter 
must be deemed to be the market value of 
the land. In paragraph 15 of the plaint, the 
market value is stated to be Rs. 3,50,000 
and the fee payable is Rs. 2,665. As the 
plaintiff has paid Rs. 995 only, he must bə 
called upon to pay the deficit, namely, 
Rs. 1,680 within a time to be fixed by the 
Court below. 

The result is that the Rule is made 
absolute, the order of the Court below set 
aside, and the case remitted to it, so that 
the direction giveninthis judgment may 
be carried out. As the contentions of both 
the parties have failed, there will be no order 
for costs. 

Rule made absolute ; Order set aside, 


PUNJAB CHIEF COURT. 

First Orvie Aperat No. 885 of 1911. 
November 24, 1913. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Beadon. 

SUNDAR SINGH AND OTHERS — PuAINTIFES 
— APPELLANTS 
VETEUS 


Tas KRISHNA MILLS COMPANY, 


LIMITE D—Derenpants—Responpsnis, 

Contract Act (IX of 1872), s. 839—Rexponsthility of 
contracting parties —Delivery of goods —Cash payment on 
delivery of railway receipt—Credit allowed to purchaser 
—-Acquiescence—-Civil Procedure Oode (Act V of 1908), 
O. XLI, r. 4—Appeal by some of unsuccessful plaintiffs 
—Common ground —Power of Appellate Court to set 
aside whole decree, 

A suit brought by several persons was dismissed. 
Some of the plaintifis appealed and prayed for 
reversal of the whole decree which proceeded on a 
ground common to all the plaintiffs. It was objected 
that as against the non-appealing plaintiffs, the 
decree had become final: 

Held, that the Appellate Court was compotent to 
get aside the whole decree in view of Order XLI, 
rule 4, of the Civil Procedure Code. 

A contract for supply of goods contained a condi- 
tion regarding cash payment on delivery of railway 
receipts but several deliveries were made withont 
sach payment and the amounts due from the plaint- 
jffs in respect of these deliveries were entered in an 
account which was finally made up on 14th April 
1909, when a balance of about Rs. 2,000 was found 
que from the plaintiffs to the defendants. 
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After the 14th April 1909 and up to 2nd May 1909, 
there were further deliveries in respect of which cash 
payments were made on delivery of the railway 
receipts and then arose a dispute about a consign- 
ment and further dealings between the parties 
stopped. 

On the 14th April 1909, the plaintiffs made over to 
the defendants first halves of currency-notes to the 
value of Rs. 2,000 but withheld the second halves of 
those notes. ‘The plaintiffs alleged that the defend- 
ants stopped further consignments for there was a 
rise in the prices, and the defendants complained that 
since the second halves of the notes were withheld, 
they were competent to stop further consignments as 
they were entitled to cash payments: 

Held, (1) that under the provisions of section 39 
of the Contract Act, the defendants were not justified 
in rescinding the contract on plaintiffs’ refusal to 
deliver the second halves of these notes, as ib was 
clear from the correspondence between the parties, 
that plaintiffs were ready and willing to take delivery 
of the last consignment on payment of the price of 
that consignment, and the defendants cancelled the 
contract, not because plaintiffs would not pay the 
price of the consignment, but because the plaintiffs 
refused to deliver the second halves of the currency- 
notes due on the previous account; 


Cooverji Bhoja v. Rajendra Nath Mukerjee, 2 lnd. 
Cas. 851; 36 C. 617; Rash Behiry Shaha v. Nrittya 
Gopal Nundy, 33 O, 477; 3 C. L. J. 249; Sooltan 
Chund v. Schiller, 4 O. 262: 3 C. L. R. 287 and 
Simson v. Virayya, 9 M. 359, referred to. 


(2) that the account in respect of which the sum of 
Rs. 2,000 was due was not confined to dealings under 
the contract, but even if it was, the plaintiffs’ 
failure to pay for the goods which had at first been 
delivered on credit was not a renunciation of the 
contract or such a refusal as excused performance of 
the contract on the part of the defendant. 


First appeal from the decree of the Suba” 


ordinate Judge, ist Class, Amritsar, dated 
the 2lst April 1911, dismissing plaintiffs’ 
claim. 

The Hon’ble Mr. Shadi Lal, R. B., and Mr. 
M. L. Rallia Ram, for the Appellants. 

Lala Lajpat Raz, for the Respondents. 


JUDGMENT.—This appeal relates fo a suit 
in which the plaintiffs, members of a firm 
at Amritsar, claim damages from defendants, 
the Krishna Mills, Limited, at Bsawar, Dis- 
trict Ajmer, on acconnt of an alleged breach 
- of contract. The lower Court, finding that 
plaintiffs were guilty of the breach which 
pat an end to the contract, bas dismissed the 
suit and the appeal has been instituted by 
two of the four plaintiffs. 

A preliminary objection was raised that the 
dismissal of the suit is final as against the two 
plaintiffs who have not joined in the appeal 
and that the claim in appeal must ba confined 
to the shares of the two appellants in the sum 
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alleged to be due from defendants on,accoun 
of damages, 

The lower Court has not gone into the 
question of the alleged amount of the damages 
but has dismissed the anit on the preliminary 
finding that plaintiffs are not entitled to 
claim damages, and if thas preliminary fiad- 
ing is set aside, the case will have to be re- 
manded. The claim in appeal is for the 
reversal of this decree which proceeds on a 
ground coramon to all the plaintiffs and 
in view of Order XLI, rule 4, Civil Pro- 
cedure Code, the preliminary objection was 
overruled. 

The parties entered into the contract in 
question on the 4th February 1909 and it is 
admitted that they agreed to the terms set 
forth in Exhibit P.J, printed at page 3 of 
the paper bock, part I, This document con- 
sists of a letter, dated 4th February 1909, 
written by a member of the plaintiffs’ fem 
to the defendant and confirmed by defendant's 
agent, The letter runs as follows: — 

“On account and risk of my firm of the 
name of Messrs. Kishen Chand, Jawahar 
Singh of Amritsar, I agree to have bought 
from you in Beawar 621 balea of yarn as 
under:— 

Five hundred and seventy-one bales at 
Rs. 3-1-3 per bundle of 10¢s. for upper 
counts an anna per count to be added to 
this rate up to 17s. 

Fifty bales of 20s. yarn at Rs. 3-11-0 
per bundle, less discount at Rs. 1-6-0 per 
cent. of the value of yarn and brokerage at 
Rs 1-40 per bale. 

2. We will send for the bales of counts 
according to our request, clearing the lot 
up to the 15th April 1909 at the latest. 

3. You will bave not to sell yarn ‘to 
any merchant in Punjab up to 30th April 
1909 and we on our part shall not buy any 
yarn from any cther mills in Rajputana during 
that period. 

4. This bargain is your mill’s godown de- 
livery. You will despatch the goods from 
your station to places in Punjab according to 
our requirements, of which the railway re- 
ceipts we will receive from your clerk in 
Amritsar on payment of the amount and 
invoice of sucn railway receipts. 


5. Ifon any cause your mills close spin- 
ning yarn wholly or partially, you will nob 
be bound to abide by the’ delivery time 
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but shall be given furtherance of time at 
our option.” 
It appears that there had been other 
dealings between the parties and it is 
admitted that in spite of the condition 
_ regarding cash payment on delivery of Rail- 
way receipts, there were several deliveries 
of yarn under the contract now in ques- 
tion .without such cash payment, The 
amounts due from the plaintiffs in respect 
of these deliveries were entered in an 
account which was finally made up on the 


14th April 1909, when a sum of about 
Rs. 2,000 was the balance due on 
the account from plaintiffs to the defend- 
ant. 


After the 14th April 1909 and upto 2nd 
May 1909 there were further deliveries of 
yarn in respect of which cash payments 
were made on delivery of the Railway 
receipts and then came a dispute about a 
consignment of 13 bales which resulted 
in the final rupture between the parties and 
the termination of the contract. : 


When the accounts between the parties 
were made up onthe 14th April 1909 and 
a balance of Rs. 2,000 —was found to be due 
from the plaintiffs tv defendant, the 
plaintiffs made over the first halvea of 
currency-notes to this amount to the defend- 
ant. But admittedly they withheld the second 
halves of those notes and consequently the 
payment was not completed. 


Though the plaintiffs did not make cash 
payments at first as required by the contract, 
the defendant nevertheless delivered goods 

without such payment and as there were no 
less than five deliveries on cash payment 
after the accounts bad been made upon 14th 
Aprial 1909, defendant clearly acquiesced in 
the continuance of the contract. 


On behalf of defendant, it has been urged 
that, although the time for delivery could 
be extended, the plaintiffs were bound to 
complete their indents by the 15th April 


1909, but it does not appear that this 
was the intention of the parties. No 
complaint that indents were not received 


in proper time appears to have been made 
by the defendant either in the correspondence 
between the parties or in the pleadings 
in the lower Court. On the contrary, 
according to the. defendant, the sole reason 
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“why the last consignment of 
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13 bales 
that plaintiffs 
The correspond- 


was not delivered was, 
refused to pay the price. 
ence shows. that defendant's spinning 
department was closed, this contingency 
was provided for in the contract and obvious- 
ly the period of the contract was extended 
by mutual consent. 

Passages in the correspondence between 
the parties have been pointed ont by Counsel 
showing complaints by plaintiffs on the one 
hand that defendant was wilfully withhold- 
ing consignments owing to a rise in prices, 
and complaints by the defendant, on tha 
other hand, that plaintiffs were delaying 
payment on presentation of the railway 
receipts and were thus delaying to take 
delivery of goods. These complaints, how- 
ever, appear to have been due to friction 
between the parties owing to the with- 
holding by plaintiffs of the second halves 
of the currency-notes, and itis a signifi- 
cant fact, that though there is evidence 
showing the dates on which consignments 
were despatched and the dates on which tha 
five consignments received after the 14th 
April 1909, were paid for and delivered, 
neither party has produced evidence to 
show the dates of the indents, the quantity 
indented for in cach indent orthe dates on 
which the final consignments arrived by train 
at their destination. 


Whether or not there was a rise in 
prices is a question which would affect the 
assessment of damages and which would have 
to be gone into more fully when theassessment 
of damages becomes necessary. But with- 
out coming to 2 definite finding on this point, 
it may be noted that at present there does 
not seem to be sufficient indication that 
deliveries were delayed on account of tha 
rise in prices. Deliveries were delayed 
owing to the closing of the defendant’s 
spinning department, and, while acquiescing 
in this delay which was provided for in 
the contract, the plaintiffs naturally wanted 
to put pressure on defendant to delay as 
little as possible, probably this was the 
motive for the withholding of the second 
halves of the currency-notes which caused 
friction between the parties and led to the 
complaints which each addressed to the other. 


Notwithstanding these complaints in the 
sorrespondence, it is clear that both parties 
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acquiesced in the continuancè of the contract 
up to and including the delivery of the 
2nd May 1909 and in order to determine 
which party is responsible for the breach of 
contract, it is necessary to ascertain as 
far as possible what took place after that 
date. 

Before the delivery of the 20d May 1909, 
the plaintiffs had written a letter dated 29th 
April 1903, intimating that the second halves 
of the currency-notes were being withheld 
because goods wera not being supplied as 
required and that unless Railway receipts 
were sent, the defendant would be held liable 
to make good the plaintiffs’ expected profits. 

After the delivery of the 2nd May 
1909 plaintiffs” wrote on 7th May 1909, as 
follows: — 

“As we have not received any railway 
receipt from youin spite of our requesting 
you constantly, therefore, we are convinced 
you are rather prepared to pay our profit 
at eight sunas per bundle according to our 
letter No. 3590 dated the 29tk April 1909. 
Kindly remit the amouns being our profit 
on the remaining bales of our bargain. Osher- 
wise we shall have to take steps against you 
legally in Court holding you responsible for 
costs and consequences arising through such 
proceedings. In case you will not reply to 
this notice, we shall“ have no more to give 
you any information of our doing against you. 
This is final.” 


Before receiving plaintiffs’ letter dated 
7th May 1909, defendant wrote on 10th May 
as follows: — 

“According to the terms of your contract, 
you are bound to pay the amount of every 
invoice of which the Railway receipt is offered 
you by our agent atthat place. In the 
beginning, ont of business etiquette, our 
agent did not literally press the procedure on 
you aud delivered you railway receipts be- 
fore hand to receive the relative amount after- 
wards. But as through your irregularity in 
payments, we have experienced muck loss 
and inconvenience besides, the company, 
under such circumstances, cannot any longer 
deliver goods on oredit; we have over and 
over again asked you to pay our pending 
account in fulland in fature to pay the 
amount of invoice and receive the relative 
railway receipt as is the agreement between 
us, but you don’t care tho least for all our 
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due requirements so much so that out of our 
dues against you, you sent us first halves of 
currency-notes of Rs. 2,000 about threes weeks 
ago and have held back the second halves all 
this time in defiance of our incessant urgings 
inthe matter, At presentour agent has 
got railway receipts for 13 bales and 8 bales 
in our godown at that place, ready for delivery 
to you which he has asked you several times 
to receive, on payment in full of our dues 
against you which includes these second 
halves of Rs. 2,000 notes and the amount of 
these bales, but as you don’t care at all about 
your liability, we serve you this notice want- 
ing you to hand over the second halves of 
currency notes to our agent Lal Chand Ji, 
‘pay off our balance of account in full and to 
recsive the 13 bales on payment of their 
value on receipt ot this notica, failing which 
our agent has been directed to sell these 
bales in market, and through your breach of 
the terms of contract, we shall cancel the 
remaining part of your bargain and hence 
you will not be entitled at all for the goods 
of your bargain, please take notice.” After 
receiving plaintiff's letter of 7ch May 1909, 
defendant wrote on 13th May, as followa;— 

“We are in receipt of yours of 7th instant 
in reply to which we refer you to ours of 
10th idem, sentto yon under registered 
cover, in which we have fally warned you 
against your quite objectionable condact in 
this matter. As we told you in ours referred 
above, if you have not handed over the second 
halves of Rs. 2,000 currency-notes to our 
agent Lala Lal Chand Ji, first halves 
of which you had sent usin part payment of 
our dues against you so long ago, not paid 
him in full the balance of our acoount up to 
date and not received the railway receipt 
for 13 -bales and 8 bales which have been 
offered you so often by our agent on full 
payment of our dues against you, including 
the value of theses baleson receipt of the 
said notice, which at the latest must have 
been delivered to you to-day, your bargain is 
forthwith. cancelled according to the terms | 
of our notise, further, on hearing from our 
agent, that yon have not fulfilled the terms 
of this notice, without further serving you 
any notice in this matter, we shall filea 
suit against you for recovery of our dues from 
you, the cast of which shall farther fall ou 
you, please take note,” 

A letter was also written on 13th May. 


. the notes above mentioned. 
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1909, by the plaintiffs. It wasa reply to 
defendants’ letter of 10th May and ran as 
follows: . ` 

“Your favour of the 10th instant to hand, 
contents noted, 3 

You have not replied to our letter No. 
3590, dated 29th April, 1909, and No. 3899, 
dated 7th May 1969, but you have given us 
this notice so that you may notbe held 
responsible by this way. But you cannot be 
set free by this way. 

You shall have to pay in'any case. 

Neither you sent us any invoice nor Lal 
Chand Ji delivered us any invoice for 13 
bales in spite of our requests. 9 

Under the circumstances you had better 
to remit our profit mutually otherwise you 
shall be liable to pay same through Court. 

If Lal Chand Ji delivers us within- three 
days, whatever railway receipt he has, against 
payment weare still prepared to receive 
same.” 

With reference to defendants’ letter of 
13th May 1909, plaintiffs wrote on 15th May 
merely referring defendants to their letter 
dated 13th May. 

The consignment of 13 bales was sold 
by defendant in the Amritsar market and 
after this a Pleader, acting on behalf of the 
plaintiffs, wrote to defendants on 24th .May 
1609 as follows:— 

“Onder instructions from Messrs. 
Chand Jawahir Singh of this place I have 
to inform you that they are quite willing 
to give you the second halves of our 
currency-notes for Rs. 2,000, the first 
halves of which have already been given 
to you, provided you hand over to them 
the railway receipts of 13 bales of yarn 
that they have ordered of your company 
at Beawar. They will also pay you for 
_ these 13 bales at the time of receiving the 
railway receipts. Kindly let me know at 
what time within four days from this day 
it will be convenient for you to deliver 
the 13 bales and receive their price and 
I may add 
that in default of your delivering the 
railway receipts of 13 bales within four 
days from to-day, my clients will sue your 
company for damages which they may 
incur by their not fulfilling their contract.” 

. Defendant’s agent on 25th May replied 
to the Pleader’s letter as follows:— 

“With reference to your registered notice 


| in question, 


Kishen 
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dated 24th instané on behalf of Messrs. 
Kishan Chand, Jawahir Singh, I beg to 
bring to your notice that on receipt 
of the railway receipt against 13 bales 
I asked the indentors to take 
this up against due payment and the 
money due to the mill, before this, but 
they never complied with my request. 
I may add thatthe Krishna Mill was also 
in communication on the subject with them. 
You will instruct your clients, therefore, 
that they should refer the matter to the 
mills direct as regards half Government 
currency-notes of Rs. 2,000, which your 
clients still owe to tbe mills. Please 
warn them to remit same to them without 
any further loss of time otherwise they 
will have to bear the consequences.” 
After this, defendant on, Ist June 1909, 
entered into negotiation for the supply of 
yarn to another firm in the Punjab aad 
plaintiffs having delivered the second halves 
of the currency notes for, Rs. 2,000 to de- 
fendant on 9th June 1909, instituted the 
present suit on the 10th June, 1909.” 


Notwithstanding defendant’s allegations 
and oral evidence to the contrary, it is 
clear from this correspondence that plaintiffs 
were ready and willing to take delivery of 
the consignment of 13 bales on payment 
of the price of that consignment and that the 
defendant cancelled the contract, not because 
plaintiffs would not pay the price of the con- 
signment but because the plaintiffs refused to- 
deliver to defendant the second halves of the 
currency-notes for Rs. 2,000, due on the 
previous account. The question, therefore, is 
whether under the provisions of section 39 
of the Contract Act, the defendant, on 
plaintiff’s refusal to deliver the second 
halves of these notes, was justified in rescind- 
ing the contract. 


Cooverjee Bhoja v. Rajendra Nath Mukerjee 
(1) the first authority cited on behalf of 
appellants related to the measure of 
damages in respect of a breach of contract 
consisting of a set of distinct contracts, and 
it does not help in determining the point now 
before us for decision. 

Rash Behary Shaha v. Nritya Gopal Nundy 
(2) differs from the present case in 


(1) 2 Ind. Cas, 831; 36 C. 617. 
(2) 38 0. 477; 3 C. L. J. 249, 
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that there were distinct provisions to 
deliver specified quantities in certain spaci- 
fied months but in determining what 
amounts to a “refusal” in cases of this 
kind the Court was guided by the view, 
expressed by Lord Coleridge in Freeth 
v. Burr (8) that where the question is 
“whether the one party is set free by the 
action or conduct of the other, the real 
matter for consideration is whether the 
acts or conduct of the one do or do not 
amount to an intimation of an intention to 
abandon and altogether to refuse performance 
of the contract.” 

In Sooltan Ohand v. Schiller (4) the terms 
of the contract as to payment werecash on 
delivery—part delivery had been made by 
defendant and a certain sum had been paid 
by plaintiffs on account—plaintiffs then 
made a claim for excess refraction and 
defendants thereupon declined to` deliver 
the remainder of the goods unless plaintiffs 
paid the fall amount owing for the portion 
that had been delivered. The plaintiffs 
declined to accept these terms and defend- 
ants cancelled the contract. It was held 
that there was no such refusal on the part of 
plaintiffs to perform their part of the 
coutract as to entitle defendants to rescind 
under section 39 of the Contract Act. 

In Simson v. Virayya (5), it was held 
that failare by one party to pay for 
goods which had been delivered did not 
amount to a renunciation of the contract 
or to an absolute refusal of future perform- 
ance. 

The account in respect of which the sam 
of Rs. 2,000 was due was not confined to 
dealings under the contract but even if it had 
been confined to dealings under the contract, 
the authorities above referrad to support the, 
view that the failure by the plaintiffs to pay 
for the goods which had at first been deliver- 
edon credit was not a renunciation of the 
contrict or such a refusal as excused per- 
formance of the contract on the part of defend- 
ant 

In our opinion ib must be held that the 
defendant rescinded the contract without 
legal justification and the appeal must be 


(3) 9 O. P. 208, 43 L. J. O. P. 91; 29 L. T, 773; 22 
W. R. 370. 

(4) 40. 252: 3 C. L. R. 287, 

(5) 9 M. 359. 


allowed. At the same time we consider that 
the dispute and litigation ie dus to plaintiffs’ 
unreasonable condaci in withholding the 
notes and that costs of the appeal should 
not be awarded. 

We accept the appeal and setting aside the 
lower Court’s decree dismissing the suit on 
the preliminary finding, we remand the case 
under Order XLI, rule 23, Civil Procedure 
Code, for decision on the merits after assess- 
ment of the damages, if any, suffered by the 
plaintiffs. 7 

Except as regards Oourt-fees, which will 
be refunded, each party will pay its own 
costs of this appeal. 

Appeal accepted; Case remanded. 


MADRAS HIGH COURT. 
Orvitn Revision Petition No. 662 or 1912. 
February 6, 1914, 

Present: —Mr. Justice Sadasiva Aiyar. 
BILA SANYASI NAIDU—Derenpant — 
PETITIONER 
versus 
AGNIHOTRAM VENKATACHARYULU 
AND OTHERS— PLAINTIFFS— RESPONDENTS. 

Pre-settlement Inams—Madras Estates Land Act (I of 
1908}, s. 3—Inam granted prior to Permanent Settle- 
ment, whether “estate’—Suit by Inamdar for recovery of 
vent —Jurisdiction— Civil or Revenue Court. 

An Inam granted by a zemindar, prior to the Per- 
manent Settlement, is not an “estate” as defined in 
the Estates Land Act, nor is such an Inamdar, a 
“landholder” within the meaning of this expression 
in that Act. g 

A suit by such an Inamdar to recover rent is, 
therefore, not cognizable by a Revenue Court. 

Todikonda Buchi Virabhadrayya, Sontht Venkanna, 
20 Ind. Cas. 769; 24 M, L. J. 659; (1913) M. W. N. 
782, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the District Court of Vizagaptam, 
in Appeal Suit No. 174 of 1911, preferred 
against that of the District Mansif of 
Chodavaram, in Original Suit No, 505 of 
1909. 

Mr. 
tioner. 

The Hon'ble Mr, B. N. Sarina, 
Respondents., 


S. Srinivasa Aiyangar, for the Peti- 


for the 
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JUDGMENT.—This is a petition under 
Section 115 of the Civil Procedure Code to 
revise the ,decree of the District Judge of 
Vizagapatam in Appeal Suit No, 174 of 1911, 
The suit out of which that appeal arose was 
brought by some znamdars against their 
tenant to recover rent due for’ the first 
two instalments of the year’ Soumya. The 
plaintiffs’ suit was decreed on certain findings 
of fact and of law. There are nine grounds 
in the memorandum of civil revision peti- 
tion presented to this Court. The phrase 
‘the Court below acted illegally and with 
material irregularity” occurs in several of 
these grounds but I am satisfied that it only 
means that the Court committed some error 
of law or other in arriving at certain findings 
of facts or of law. Section 115, therefore, 
has no application and the contentions 
. raised in these grounds must be rejected. The 


only contention which really relates to the 


question of jurisdiction is that raised in the 
sixth ground of the memorandum, namely 
‘that a suit for rent of this laud ought to have 
been preferred before the Revenue Court” 
though the reason why the jurisdiction of 
the ordinary Civil Courts is ousted is not 
expressly mentioned even in this ground, 


It is argued that the inam falls under the — 


definition of an “estate” within section 3 of 
the Estates Land Act, that, therefore, the 
plaintiffs are “land-holders’? and that the 
suit for rent against a tenant holding under 
a land-holder ought to be brought in the 
Revenue Courts and not in the Civil Courts. 
It appears in this case that the nam 
had been granted by a former Maharajah be- 
fore the issue of the Permanent Settlement 
sannad to the Maharaja of Vizayanagaram, 
and following Tadtkonda Buchi Virabhadrayya 
v. Sonte Venkanna (1), I must hold that the 

| imam is not an “estate” or part of an estate 
nor are the inamdars “land-holders” within 
the definitions of those terms contained in the 
Estates Land Act. ‘The jurisdiction of the 
Civil Courts has, therefore, not been lost 

_ over a suit for rent by such an mamdar. 

I dismiss the petition with costs. 


Petition dismissed. 
. (1) 20 Ind, Cas, 769; 24 M. L. J. 659; (1913) M. W. 
N. 782. 
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: PUNJAB CHIEF COURT. 
Ssconp Civin Appear No. 1081 or 1912, 
January 26, 1914, 
Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 
SHAMBU RAM—Pratntirr—APPELLANT 

$ versus 
JAMITA—DEFENDANT— RESPONDENT. 

Regulation (XVII of 1806), ss. 7 and 8—Fore- 
closure—Notice—Defect—Mis-description of mortgayed 
property. 

Where, in a notice issued under section 7 of Rogu- 
lation XVII of 1806, the property mortgaged instead 
of being described as one-half of a certain land, was 
described as the whole of it; the words used boing 
mabligh kata hojawegi instead of bai katai hojawegi: 

Held, that the first error was fatal to the validity 
of the notice, 

Wazir Chand v. Makhan, 109 P. R. 1901; 16 P. L. 
R. 1902, Civil Revision No. 557 of 1910, followed. 

Bhagirath v. Nath Mal, 105 P. R. 1907, referred to. 

Obiter.—The second defect is also fatal to the vali- 
dity of the notice. É 

Second appeal from the decree of the 
Divisional Judge, Hissar, dated the 22nd 
March 1912, reversing that of the Munsif 
2nd Class, Hissar, dated the 29th January 
1912, decreeing plaintifi’s claim, 

Lala Mott Lal, for the Appellants, 

Bakhshi Gokal Ohand, for the Respond- 
ent, 

JUDGMENT.—The sole question in this 
appeal is whether the notice of foreclosure 
issued by the mortgagee was materially 
defective for the purpose of Regulation 
XVII of 1806. The Divisional Judge has 
decided this point against the mortgagee 


-on the ground that there were two errors 
‘of a material kind in the notice, namely: 


_ (1) that instead of the property mort- 
gaged being described as one-half of 109 
bighas, 15 biswas, it was described as the 
whole of 109 bzgkas, 15 biswas, and, 


(2) that instead of the words “ bai 
katai hojawegt”, the words used were 
mabligh kata hojaweg?. 

The mortgagee has appealed to this 


Court and we have heard Mr. Moti Lal 
on his behalf, but in our opinion the 
first defect above referred to is fatal 
to the validity of the notice. Wazir Ohand 
y. Makhan (1) though a converse case 


(1) 109 P. R. 1901; 16 P. L. R. 1902, 
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In re STAMP REFERENCE BY THE BOARD OF REVENUE, 


is distinctly in point and there is nothing in 
Bhagirath v. Nath Mal (2) in any way opposed 
to that ruling. We cannot accept 
Mr, Moti Lal’s contention that a mis-des- 
cription of the kind referred to was not likely 
to have misled the mortgagor. On the 
contrary, we think that if the property 
mortgaged is described in detail, the 
mortgagor is very likely to be misled 
unless those details are correct. It is 
unnecessary for us, upon the view that we 
take of the first defect, to say anything with 
-regard to the second beyond remarking that 
it has been held to be fatal in an unpublished 
judgment of the single Bench (Civil Revision 
No. 557 of 1910), No authority to the 
contrary has been cited to us and without 
expressing any definite opinion of our own, 
we are not satisfied by Mr. Moti Lal’s argu- 
ments, that the decision in question ia 
erroneous. We accordingly dismiss this 
appeal with costs. ' 


Appeal dismissed. 
(2) 105 P. R. 1907. 


ALLAHABAD HIGH COURT. 
Miscentangocs APPRAL No. 520 or 1913, 
January 15, 1914, 
Present:—Justice Sir George Knox, KT., 

£ ` Mr. Justice Tudball and 
Mr. Justico Piggott. 
ln re STAMP REFERENCE py THE 
BOARD ur REVENUE. 
Stamp Act (II of 1899), s. 2 (15), Sch. I, Art. 45 
(3)—“Final order”, meaning of. : 
Tho words “final order” in section 2, clause 15, and 
Article 45, clause (c) of Schedule I of the Stamp Act 
II of 1899, refer to the final order of the lowest 
Court of original Jurisdiction empowered to give an 
order for effecting a partition at the time it is passed. 


Stamp reference made by the Board of 
Revenue per letter No. 1388/V. S. 630 of 
1913, dated the 24th of July 1913. 

The following was the reference made by 
the Board of Revenue: 

The question for determination is the mean- 
ing of the words “final order” in section 2 
(15) and Article 45 (e) of Schedule I of 
the Stamp Act (II of 1899). The Board 
think that they refer to the final order of 
the lowest Court of original jurisdiction em- 
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powered to give an order for effecting a parti- | 
tion, at the time it is passed, and not to the 
order of the highest Court of Appeal or to 
the order of the original Court when the time 
for appeal has elapsed and no appeal has 
been filed. This view bas advantages from 
an administrative point of view as, if the 
“final order” to be stamped with the stamp 
required for an instrument of partition is that 
of the highest Court of Appeal, it will be 
necessary to keep the record out of the 
record-room fora long period without auy 
stamping being done. 

Difficulty will arise if (a) the Appellate 
Court quashes the partition or decreases the 
value of the plaintiff’s share; (b) or increases 
the value of the plaintiff's share. In the 
one case, the plaintiff will apparently be en- 
titled to a refund of the stamp duty he has 
paid or to a refund of the proportionate share 
of that duty, and in the other case the decree 
of the Appellate Court should apparently be 
written on a stamp representing the balance 
between the amount of stamp-duty actually 
paid and that which might have been levied, 
had the original Court passed the decree issued 
by the Appellate Court. ‘ 

Mr. Wallach, for the Crown. 

JUDGMENT.—<After hearing the learned 
Government Advocate, we agree with the 
Board of Revenue, which has made this re- 
ference, that the words “final order” in sec- 
tion 2, clause (15) and’ Article 45, clause 
(c) of Schedule I, of the Stamp Act II 
of 1899 refer to the final order of the lowest 
Court of original jurisdiction empowered - to 
give anorder for effecting a partition at the 
time it is passed. Let this be the answer to 
the reference made by the Board of Revente. 

Reference accepted, 





MADRAS HIGH COURT. 
Seconp APPRAL No, 935 or 1911. 
February 3, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

PALLA KANAKAMMA—Praintigr— 

APPELLANT | 
VETEUS 
CHALLA RAMASAMI AND OTHERS — 


DEFENDANTS — RESPONDENTS.. 
Hindu Law—Reversionary heirs— Agreement, belween 
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SRINIVASA AYIANGAR V. TIRUMALAI CHETTY, 


widow and reversionary heirs settling reversion on 
latter, whether legal. 

A. Hindu widow and the expectant reversionary 
heirs cannot Iégally enter into an agreement where- 
by the latter’s expectant reversionary rights become 
converted into vested reversionary rights, 

Sesond appeal against the: decree of the 
Court of the Subordinate Judge of Kistna at 
Ellore, in Appeal Suit No. 280 of 1910, pre- 
ferred against that of the District 
Munsif of Ellore, in Original Suit No. 516 of 
1909. - 


Mr. P. Narayanamurth?, for the Appellant. - 


Mr. P. Nagabushanam, for the Respondents. 
JUDGMENT.—The only question in this 


case is whether a Hindu widow and the ex- 


pestant reversionary heirs could legally 
settle the reversion on the said expectant re- 
versionary heirs so as to give them a vested 
reversionary right in the properties inherited 
by the widow, that is, so as to convert the 
expectant reversionary right into a vested 
reversionary right. 


Persons who have got only a’ spes succes- 
sionis in certain properties and a lady who 
` bas got no power of alienating or dealing 
with the reversion cannot, it seems to us, 80 
deal in advance with the rights in the rever- 


sion as to affect the reversion when it actually . 


falls in. 

The agreement under Exhibit B between 
the said contingent reversioners to divide 
after the widow’s death the properties in 
which they had only a spes successionis could 
not again legally give any vested right in 
half the property to either of the parties 
to the agreement, Whether, if 
the agreement was supported by considera- 
tion, a suit for specific performance of 
that agreement will lie at the instance of 
the legal representative of one of the two 
parties to the agreement against the other 
party, that is, whether the latter party 
could, when the reversion falls in to himself 
alone, be compelled to execnte a registered 
conveyance of half the property to the said 
legal representative, that is a question on 
which it is unnecessary to express an opinion 
in this case as the plaintiff (appellant in 
this second appeal) brought his sait for 
partition on the basis that Exhibits A and B 
had already given him a vested right in half 
the lands, which right (according to the 
plaintiff in his plaint) had only to be en- 
forced by this suit which was brought for 
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partition and possession. The suit was not 
brought for the execution of a conveyance of 
half share in the properties by the lst de- 
fendant to plaintiff, but it was only brought 
for partition and possession of the half share 
already alleged to have been conveyed. The 
point is also not taken in the second appeal 
memorandum, that the suit could be treated 
as one for specific performance. The second 
appeal fails and is dismissed with costs. 
Appeul dismissed. 


. MADRAS HIGH COURT. 
Civit Revision Parition No, 338 or 1913. 
February 18, 1914. 
Present: :—Mr. Justice Seshagiri Aiyar. 
K. R. SRINIVASA AIYANGAR— 
PETITONER 
versus 
TIRUMALAI CHETTY AND OTHERS— 
RESPONDENTS. 

Agent —Power-of-attorney—Outstandings, power to 
collect, whether includes decretal debts— Execution —In- 
formal applicution—Step in aid of execution. 

A power-of-uttorney authorizing an agent to cols 
lect “‘outstandings,”’ includes also a power to collect 
debts which have ripened into decrees, obtained even 
before the date of. the power-of-attorney, An iu- 
formal application, though infructuous, to carry on 
the proceedings in execution, may still operate to 


keep the decree alive. 
Pachiappa Achari v. Poojali Seenan, 28 M. 557, fol- 


- lowed. 


Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Kumbakonam, dated 12th December 1912 in 
Execution Application No 2329 of 1912 in 
S. ©. S. No. 668 of 1908. 

Mr. S. V. Padmanabha Atyangar, for the 
Petitioner. 

Mr. V. Purushothama Aiyer, for (Mr. T. R. 
Venkatarama Sastri), for the Respondents. 

JUDGMENT.—Mr. Puorushothama Aiyar 
argues that the right to take out execution 
mentioned in the power-ofeattorney relates 
only to decrees obtained since 3rd July 1909 
when the two ladies gave the power of 
attorney to their agent. The preamble says 
that the two ladies are unable to appear in 
Court and to conduct the proceeding; this is 


followed up by ithe statement, that for 
the purpose of recovering onutstandings 
due to the estave, the agent is given 
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power to file suits and to recover the 
outstandings due to the estate. Itake it 
that the word ‘outstandings’ refers not only to 
debts which have not ripened into decrees 
bat also to decrees obtained against persons 
owing money to the estate; the clause relating 
to execution stands by itself; I am, therefore, 
of opinion that this rower of attorney did 
give duthority to the agent to present an appli- 
cation for execution of the decree already 
passed. That being my view, the previous 
application presented on the 4th Augnst 1911 
was an application in accordance with law. 
It is hardly necessary to refer to the 
authorities which hold that non-compliance 
with certain formalities, although they may 
disable the petitioner from successfully carry- 
ing on execution through the agency of ‘such 
a petition, would none the less maka the 
application presented. by him an application 
in accordance with law. It is only necessary 
to refer to Puchiappa Achari v. Poojali 
Seenan (1) where this pointhas been expressly 
referred to. I hold, therefore, that the 
Subordinate Judge was wrongin holding 
that the application was barred by limitation. 
1 reverse his order and direct him to restore 
thiy application to his file and to dispose of it 
according to law. 
result. 


Order reversed. 
(1) 28 M, 557. 


ALLAHABAD HIGH COURT. 
Szconp Civ Appear No. 118 op 1913. 
January 3, 1914, 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
DEOKT RAI—PGAINTIFE — APPELLANT 
versus 
Musammat PARBATI—Dersenpant— 

‘ RESPONDENT. 

Agra Tenancy Act (TI of 1901), s. 22—Succession— 
Daughter's son—Daughter succeeding to her father’s 
holding while Rent Act of 1881 was in force. ` 

„B. a tenant of a holding under a permanent lease, 
died while the Rent Act of 1881 was in force, 
and was succeeded by his daughter 3 who died, after 
the Tenancy Act of 1901 came into operation, leaving 
a son D: 

, Held, that D was entitled to succeed to the hold- 
ing, 
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Second appeal from the decision of the 
Subordinate Judge of Ghazipur dated 22nd 
November, 1912. ‘ 

Mr. M. L, Agirwala (with him Mr. Baribans 
Sahaz) for the Appellant. 

Dr. Satish Chandra Banerii, for the Re- 
spondent, , ` 

JUDGMENT— This appeal arises ont of 
a suit brought by the plaintiff to recover 
possession of certain property. The pro- 
perty was held under a perpetual lease, dated 
the Istof August 1886, under which the 
lessees were entitled to hold the property so 
long as they paid the rent reserved by the’ 
lease. The property in question bsacame 
vested in one -Bechu Rai. Becha Rai had a 
daughter called Sajui and the plaintiff is the 
son of Sajni. Bechu Rai died whilst the Rent 
Act of 1841 was still in force. Sajni died 
after the Tenancy Act of 1901 had come into 
operation, The Court of first instanco held- 
that the plaintiff was entitled to recover 
possession. The lower Appellate Court revers- 
ed this decision holding thatas Sajni died 
after the Act of 1901 was passed, the succes- 
sion must be regulated according to the 
provisions of section 22 of that Act, and that 
the plaintiff being the daughter's son of 
Bechu could not succeed as be did not share 
with him in the cultivation of the holding. 
We think that the decision of the Coart of 
first instance was correct and ought to be 
restored. If Sajniis to be regarded as tho 
full tenant of the holding, then Deoki, as her 
male lineal descendant, is entitled to succeed. 
If we cannot regard Sajni as the fall tenant, 
then we must go back to the death of Bechu 
to see how the property would devolve. If 
the property is of sucha nature as to be 
regulated by section 9 ofthe Actof 1881, . 
then the plaintiff is entitled to succeed 
because the property devolved as if it were 
lond. Again if the property is not governed 
by section 9 of the Act of 1881, then itisa 
class of property for which no special pro- 
vision kas been made by any Act of the 
Legislature and we must fall back on- the 
Hindu Law to sce how the succession would ` 
run, As the daughter’s son of Bechu, the 
plaintiff according to the Hindu Law would 
be entitled. It, therefore, appears that from 
whatever point of view we look at the case, 
the plaintiff’s title is made out. The respond- 
ent raised the question of limitation but 


‘inasmuch as Sajui died within twelve years 
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of the institution of the suit, the claim is 
clearly within time. 
the appeal, set aside the decree of the lower 
Appellate Court and restore the decree of the 
Court of first instance with costs in all 
Courts, inclading in this Oourt fees on the 
higher scale. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Seconp Orviz Appuat No. 161 or 1911. 
April 10, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Roy. 
Maharaja Adhiraj Sir BEJOY CHAND 
MOHATAP BAHADUR or BORDWAN— 
PLarntirr— APPELLANT 
versus 
SHASHI BHUSHAN BOSH—Devrenpanr— 
RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), ss..169, cl. (c)— 
Civil Procedure Code (Act V of 1908), s. 63—Title of 
auction-purchaser in evecution of rent decree—Date of 
sale— Liability of purchaser, for rent ajter sale— Whether 
judgment-debtor liable for same, 

A plaintiff caused a tonure to be sold in oxecution 
of a decree for rent due thereon. After the sale, he 
applied under section 169, clause (c), of the Bengal 
Tenancy Act, to obtain from the surplus sale proceeds 
the rent which accrued due from the date of insti- 
tution of the suit to the date of confirmation of the 
sale. The amount of surplus was not sufficient to 
meet that amount, and the plaintiff, therefore, brought 
. a suit to recover the same from the judgment- 
debtor: 

Held, that, in view of section 65 of the.Civil Pro- 
cedure Code of 1908, which lays down that the title 
of the auction-purchaser dates from the date of the 
sale, the purchaser and not the judgment-debtor was 
liable for the rent of the period from the date of the 
sale to its confirmation, arid that the suit was rightly 
dismissed. 

Appeal from the decree of the Officiating 
Third Sub-Judge of Hooghly, dated Septem- 
ber 27th, 1910, affirming that of the Third 
Munsif of Arambagh, dated March 30th, 
1910. 

FACTS:—-The facts will appear from the 
following judgment of the lower Appellate 
Court:— 

The plaintiff inthis case caused a tenure 
to be sold in execution of a decree for rent 
due thereon, After the sale, he applied under 
section 169 of the Bengal Tenancy Act to 
obtain from the surplus sale-proceeds the 
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rent which accrued due from the date of 
institution of the suit to the date of confirma- 
tion of the sale, The amount of surplus, 
however, was not sufficient to meet this whole 
amount of rent for that period, and fell short 
by Rs. 191-2.6. The plaintiff now sues to 
recover this sum. 

The only point for determination in this 
appeal is whether the defendant, who is 
the out going tenure-holder, is liable for the 
rent of the period between the date of the 
gale and the confirmation of the sale. Ho 
urges that the purchaser and not he is 
liable for the rent of that period. Section 


“65 of the Civil Procedure Code now lays 


down that the title of the purchaser will date 
from the date of the sale. This section also 
applies to all proceedings under the Tenancy 
Act. Although section 169, Bengal Tenancy 
Act, gives the landlord a right to obtain from 
the surplus the rent for the subsequent period, 
it does not say that the outgoing tenant 
will be personally liable for thesame. When 
the landlord sues to make the ontgoing 
tenant personally liable, as in this case, section 
65 of the Civil Procedure Code will be 
a bar to that suit. Thelandlord can only 
make the purchaser liable for the rent 
but not the defendant. I think the lower 
Court is right in his findiag. The respond- 
ent does not appear, service of notice upon 
him is proved. 


Ordered, that this appeal be dismissed 
and the judgment of the Court balow 
affirmed. 

Babu Shorosai Oharan Mitra, for the Appel- 
lant. 


JUDGMENT.—In our opinion, the decree 
of the lower Appellate Court must be con- 
firmed. The point turns upon the effect 
of section 169, clause (c), of the Bengal 
Tenancy Act, in view of the alteration in 
the law occasioned by section 65 of the new 
Civil Procedure Code as to the date of the vest- 
ing of property sold in execution. The scope 
of clause (c) is limited to the rent that may 
have fallen due to the decree-holder in 
respect of the tenure or holding, between 
the dates mentioned. It must have fallen 
due from some person and that person 
must, I think, be the judgment-debtor. 
But as a consequence of the alteration 
occasioned by section 65, the judgment-debtor 
is not liable for rent beyond the time when 
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property is sold and the liability of the 
proceeds under clause (c) must be similar- 
ly limited, so as to correspond with this. 
This view does not involve any inconsistency 
in the law or any conflict with the express 
words of clause (c). All that it involves is 
that it is no longer necessary to carry matters 
up to the more extended margin of time 
permitted by that clause. 

For these reasons, the decree must be 
confirmed. There will be no order as to 
costs as there is no appearance on the part 
of the respondent. 


Appeal dismissed. 


. gagor. 


ALLAHABAD HIGH COURT. 
Letrers Patent Arrear No. 59 or 1913. 
February 21, 1914. 

Presert:—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P, O. Banerji, Kr. 
Musammat GHURE—Derenpant— 
APPELLANT 
VET SUS 
Musammat SITAL KUAR—Ptaintirr— 
RESPONDENT, 

Agra Tenancy Act (II of 1901)—Sir land — Perpetual 
lease— Purchase of Sir in execution—Suit for possession 
by purchaser against lessee, whether maintainable. 

During the pendency of a mortgage suit, the mort- 
` gagor made a perpetual lease of his sir in favour 
. of one A, The mortgagee obtained a decree for sale 
of the sir and in execution thereof purchased the 
same. The mortgagee brought a suit for ejectment 
against A: 

Held, that as the mortgagee could not maintain a 
suit for possession against the mortgagor under the 
Tenanoy Act, he could not obtain a decree for pos- 
session against A, the lessee. 

Letters Patent Appeal against the decision 
of Justice Sir George Knox, Kr., in Second 
Appeal No. 945 of 1912, dated 21st of April 
1913 

Mr. Hartbans Sahai, for the Appellant. 

Mr. S. 0. Ohoudhri, for the Respondent. 

JUDGMENT.—This appeal arises ont of 
a suit for ejectment from two plots of sir 
land. It appears thatthe owner of the 
property madea mortgage. A decree for 
sale of the mortgaged property was made 
in the first instance granting a decree for 
sale of one of the two plots, and after some 
further litigation, a decree for sale of the 
proprietary rights in the two plots. Whilst 
this litigation was pending, the representative 
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of the mortgagor madea perpetual lease 

in favour of the defendant. THe plaintiff 
who purchased under a sale held in execution 

of the- decree, brings the present suit for 
physical possession of the two plots, alleging 

that the perpetual lease was fraudulent and 

collusive. It is quite clear as a general rule 

that a plaintiff in a suit for ejectmont claim- 

ing physical possession must show aright to 

possession against all the world. It, therefore, 

becomes of importance to see whether, if the 

perpetual lease had never been made, the 

plaintiff would have been entitled to a decree 

for physical possession against the mort- 

The Tenancy Act provides that when 

a proprietor’s proprietary rightis sold, he 

ipso facto becomes an ex-proprietary tenant 

of his stv, This is aright which neither the 

Court nor the proprietor himself can take 

away or give up. Consequently itis clear 

that the plaintiff would not have been entitled 

to a decree for possession against the mort- 

gagor. This being so, it is clear that he 
cannot have a decree for possession against the, 
present appellant. He is, no doubt, assuming 

the lease to be fraudulent, entitled to the 
rent which the ex-proprietary tenant ought to 
pay for the two plots. In our opinion, the 
decree of the lower Appellate Court was, 

under the circumstances, a proper decree and 
we accordingly allow the appeal, set aside the 

desree of this Court and restore the decree of 
the lower Appellate Court. We think, under 

the circumstances (particularly as both parties 

contested the propriety of the decree of the 

lower Appellate Court) that each party should 

bear his own costs in this Court, 


Appeal allowed, 


MADRAS HIGH COURT, 
Orry Civit Court Aprean No. 30 or 1912. 
February 17, 1913. . 
Present: —Sir Charles Arnold White, Krt., 
Chief Justice, and Mr. Justice Oldfield. 
NATHSA GRAMANI—Derannayr— 
APPELLANT 
versus g 
TANGAVELU QRAMANI— PLAINTIFF — 
RESPONDENT. 
Registration Act (XVI of 1908), s. 17 (1) (b), (d) 
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—tTease of palmyra trees for enjoyment of toddy 
fruits, etc.—— Registration — Immoveable property— 
Moveable praperiy. 

Where a document stated that the less20 “had taken 
for lease for two years...for enjoyment for toddy, 
palmyra fruit, etc., the palmyra trees” in a certain 
garden, that he had paid the amount of the lease for 
two years (i. e, Rs. 140) and that he would not out 
the leaves of any of the trees on which he climbed 
except those whose leaves had to be cut. 

Held, that the document in question was neither a 
lease of immoveable property nor did it create an 
interest in immoveable property: 

Held, also that a lease for drawing toddy does not 
create an interest in “immoveable property” within 
the meaning of section 17 (b) of the Registration Act, 
and does not require registration. 

Sukry Kurdeppa v. Goondakull Nagiredti,6 M. H. 
GC. R. 71; Seeni Chetltar v. Santhanathan Chettiar, 20 
M. 68; 6 M.L. J. 281; Janoo Mundur v. Hucha Mundur, 
12 W. R. 366, distinguished. 

Marshall v. Green, L. R. 1 ©. P. D. 35; 45 L. J, O. 
P. 153; 33 L. T. 404; 24 W. R. 175, cited. 


Appeal against the decree and judgment 
of the Court of the City Civil Judge, Madras, 


in Original Suit No. 561 of 1910, dated the 


26th July 1912. 


FAOCTS.—Sait for damages for obstruction 
of enjoyment. The plaintiff was lessee of 
certain palmyra trees for drawing toddy for 
a period of five years from the owner of 
certain garden. While the lease period had 
not expired, the defendant obtained on lesse 
the same garden from a purchaser from the 
real owner and immediately ousted the plaint- 
iff from possession, The latter now sues for 
damages for obstruction of enjoyment. 
Objection was takon that the lease creates 
an ‘interest in immoveable property and 
as such requires registration.” The conten- 
tion was rejected and the City Civil Judge 
gave a decree for plaintiff for Rs. 540. The 
present appeal is against that decree in which 
objection was’ taken to the admissibility of 
Jease-deed on the ground of want of re- 
gistration, 

Mr. T. Hthiraia Mudaliar, . for Mr. Bala- 
mutunga Atyer, for the Appellant. 

Mr. O.K. Mahadeva Atyer, for the Respond- 
ent. 


“JUDGMENT 


Warme, ©. J.—-The only point taken in 


appeal was that Exhibit A wasa docu- 
ment which under the law should be re- 
gistered but had not been registered and that 
consequently it was inadmissible in evidence. 
No objection was taken to the admissibility 
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of the document in the Court of first in- 
stance. The document states that the lessee 
had “taken for lease for two years, sese 

veers for enjoyment for toddy, palmyra, 
fruit, etc, the palmyra trees.” in a certain 
garden, that he had paid the amount of 
the lease for two years (i.e. Rs. 140) and 
that he would not cut the leaves of any of 
the trees on which he climbed except those 
whore leaves had to be cut. The question 
is, ‘Is the instrument a lease of-immoveable 
property within the meaning of section 17 
(1) (d) of the Indian Registration Act, 
or an assignment of an interest of the value 
of Rs. 100 or upwards in immoveable pro- 
perty within the meaning of section 17 (1) 
(b) of the Act’? For the purposes of this 
case, I am prepared to assume that the iu- 
strument is a lease, or, if ib is nob, 
that it is an assignment of an interest 
of the value of Rs. 140. The Act dofires 
“moveable property” as including “standing 
timber, growing crops and grass, fruit. upon 
and juice in trees, and property of every 
other dessription, except immoveable pro- 
perty.” f 

On behalf of the appellant, Mr. Pthiraja 
Mudaliar has relied upon two decisions as 
bearing directly upon the point we have to 


decide. They are Sukry Kurdeppa v. Goonda- 
kull Nagireddi (1) and Seen Ohettiar v. 
Santhanathan Chettiar (2). The case of 


Sukry Kurdappa v. Goondakull Nagireddi (1) 
which was not decided until 1871 turned on 
the meaning of section 13 of the Registra- 
tion Act of 1864, That Act contained no 
definition of moveable and immoveable pro- 
perty. The Act of 1866 introduced the 
definitions of moveable and immoveable pro- 
perty. The Act of 1871, introduced into 
the definition of moveable property the words 
in trees.’ This amendment of the 
definition would seem to bein consequence 
of a decision of the Calentta High Court 
in the case of Janoo Mundur v. Hucha Mundur 
with 
some doubt, that section 50 of the Act of 
1866 had no application to a lease of a 
right to take the juice of date trees, In 
view of the definition to which I have referred, 
l do not think the present case is governed 


(1) 6 M. H. O. R. 71. 
(2) 20 M. 58; 6 M. L. J. 281 (F. B.). 
(3) 12 W. B. 366. 
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by the decision of this Court in Sukry 
Kurdeppa v. Goondakull Nagireddi (1). 

In Seent Chettiar v. Santhanathan Oheti¢ar 
(2) the interest assigned was aright to cub 
and enjoy for four years the trees etc. and the 
grass, korai, gum, karuvela nut ete., which 
grew in a certain tank for a certain period. 
Under the instrument the party was entitled to 
cut and carry away the whole of the vegetable 
produce growing in the tank in question. 
The effect of the definition to which I have 
referred was not considered in that case be- 
cause no question of the right to take the 
“juice in trees” arose. In that case the 
Court was of opinion that the instrument 
created an interest in immoveable property. 
Mr. Justice Sabramania Aiyer in his judg- 
ment on page 66 observed that “The fact 
that the comparatively long period of a little 
more than four years was granted to the 
defendant for cutting and removing the trees 
is, to my mind, strongly in favour” of the 
view expressed in the case of Marshall v. 
Green (4) that “it was contemplated that 
the purchaser should derive a benefit from 
the further growth of the thing sold, from 
further vegetation and from the nutriment to 
be afforded by the land.” 


Shephard, J. pointed out that under the 
instrument then in question, it was not mere- 
Jy the trees and grass then growing and 
ready to be cut that the defendant was to 
acquire. He was further to be at liberty and 
take all the trees which might grow on the 
ground within the period named. 

The instrament in question in the present 
case only gives the right to take toddy and 
fruit for two years. No doubt any license 
under which a person is entitled to take toddy 
in a sense creates an interest in land since 
without land there would be notree, and 
without tree there would be no toddy. It 
may be that im this case there is an im- 
plied contract or covenant that the lessor 
should not cut down the trees in deroga- 
tion of his own grant. But having regard 
to the definition to which I have referred, it 
seems to me, the right view is that the instru- 
ment in question is not a lease of immove- 
able property, and that the interest conveyed 
by the document is not for the purposes 


(4) 10. P. D. 35; 45 L. J. C. P1538; 33 L. T. 404; 


-24 W. R. 175. 
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of the Registration Act, an interest in im- 
moveable property. E 

Accordingly I would dismiss this appeal 
with costs. 

OrbrieLD, J.—The first of the two cases, on 
which the defendant has relied, Sukry 
Kurdepp1 v. Goondakull Nagitreddi (1) can 
be dismissed shortly, because at its date 
“moveable property” was not defined for the 
purpose of registration as ib now is. 


The second, Seent Chettiar v, Santhanathan 
Ohetttar (2) was decided after the amend- 
ment of the definition in 1871, though with- 
out explicit reference to it; and it was held . 
that an instrument authorising the enjoy- 
ment and removal of trees, grass and other 
produce ina tank bed fora period of four 
years for a consideration of Rs. 8,407 required 
registration. Now, although aright to the 
juice of trees was not conveyed by that 
instrument, its terms indicating that no 
juice bearing trees were in question, yeb it 
resembled Exhibit A in the present case to 
the extent that the trees being referred to 
in the judgment as timber, it dealt with 
moveable property as itis at present defined. 
That, however, was not held to be decisive 
as to the necessity for registration. The 
ground, on which registration was required, 
was in the words of Subramania Aiyer, J., 
that “parties entering into such a contract 
may expressly or impliedly agree that the 
transferee shall enjoy, for a long or short 
period, some distinct benefit to arise out of 
the land, on which the timber grows. Ta 
a case like that, the contract would un- 
doubtedly be not onein respect of mere move- 


-ables but would operate as a transfer of an 


interest in immoveable property.” And in 
deciding whether the contract then in ques- 
tion fell under the latter description, the 
learned Judge expressly attached impartance 
to its duration, four years, and presumably 
also to the nature of the property, timber, 
grass and under growth which would be 
augmented by spontaneous growth. Nodoubt 
in the present casa, in which plaintiff’s right 
was to draw palmyra juice, cut such leaves ag 
his doing so involved, and take the fruits 
of the trees, his right to do so for two 
seasons entailed that he should benefit, to 
adopt au expression from Marshall v. Green 
(4) by “the nutriment afforded by the land.” 


This benefit, however, is not, in my opinion, 
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such an interest in land as section 17 (1) 
(b) of the Registration Act contemplates. 
For it infolves only a stipulation that the 
tress are to remain available daring the 
currency of the contract for the use specified 
init, nob any limitation on the transferor’s 
enjoyment of the land as such. In Seenz 
Ohettiar v. Santhanathan Ohettiar (2) there was 
such a limitation. Although as observed in 
the judgment already referred to, there was 
no such transfer of possession as would con- 
stitute-a lease, the contract was still subject 
to the implied proviso that the transferor’s 
“action did not injuriously affect the special 


rights conferred upon the first defendant - 


with respect to the trees etec.,” and the enjoy- 


ment of those rights would evidently have 
been irreconcilable with the retention of 
substantial enjoyment by the transferor. 
Here it has not been explained and it does 
not appear how any ordinary use of the 
land could affect the nutriment it afforded 
to the trees, their juice or their frait. It 
is, therefore, possible to give unrestricted 
effect to the reference to the juice of trees in 
the definition of moveable property in sec- 
tion 2 of the Act and to hold that Bx- 
hibit A transferred no interest in immoveable 
property. : 

Concurring with the learned Chief Justice, 
I would dismiss the appeal with costs, 

< Appeal dismissed. 


CALOUTTA HIGH COURT. 
Miscettansous Civic Appean No. 227 oF 
1911. 

March 26, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beachcroft. 
CHANDRA NATH TEWARI AND on 
HIS DEATH PARSON KOER— JUDGMENT- 
DEBTOR— APPELLANT 

4 ` -VETSUS 
Maharaja PROTAP UDAI NATH SAHE 


DEO— DECREE- HOLDER— RESPONDENT, 
Ohota Nagpur Tenancy Act (V of 1901 B. 2.), ss. 
208, sub-s. (1), 211 sub-s,(1)—Rent decree—Sale of 
tenure — Successful claim to share of tenure—Sale of 
share of tenure whether contemplated by s.° 208 (1)— 
Execution of decree as one for money. 
Section 208, sub-section (1), of the Chota Nagpur 


Tenancy Act of 1908 contemplates the sale of an entiro 
tenure, and not of any share thereof. 

Where a decree-holder originally sought to bring to 
sale the entire tenure in accordance with sub-section 
(1) of section 208, but found tha the could not do so as 
a quarter share of the tenure had been exempted from 
sale on the application of the registered holder there- 
of who had been left owt of the sale: 

Held, that the decree-holder could not execute the 
decree as a decree for rent under section 208 in respect 
of the three-fourths share of the tennre but that it 
was open to him to treat the decree as a decreo 
for money against the judgment-debtor and to 
execute it in the ordinary Civil Court. 

Madan Mohan Nath Sahi v, Protap Udai Nath 
15 Ind. Cas. 842; 400, 6238; 160. W. N. 1024, 
distinguished. 


. Appeal from the order of the Jndicial 
Commissioner of Chota Nagpur, dated March 
20th 1911, affirming that of the Deputy 
Collector of Ranshi, dated December 16th 
1910, 

Babus Ram Ohandra Majumdar, Rtraj 
Mohan Majumdar and Najendra Nath Ghose, 
for the Appellant. | 

Babu Jogesh Ohandra Dey, for the Respond. 
ent. 

JUDGMENT,.—This appeal is directed 
against an order for execution of a decree for - 
rent, obtained by the respondent on the 
13th July 1907 under the Chota Nagpur 
Landlord and Tenant Procedure Act of 
1879. On the 14th April 1910, the decree. 
holder applied for execution of the decree, 
On the llth July following, two 
persons, not parties to the decree, preferred 
claims under section 211 of the Chota 
Nagpur Tenancy Act of 1908, which had 
come into force after the date of the 
decree and before the date of the applica- 
tion for execution. Onthe 16th September 
1910, the claim was allowed in respect 
of one of those claimants who established 
his interest to the extent of a fourth share 
in the defaulting tenure. It was fonnd in 
substance that the decree for rent had been 
obtained against persons who did not re. 
present the entire- tenure and that the 
holder of a fourth share had been left ont 
of the suit, although his name had been 
registered in the books of the landlord. As 
soon as the claim was allowed, the decree- 
holder prayed that the decree might be 


- executed against the remaining.three-fourths 


share of the tenure: The owners of this 
three-fourths share thereupon objected that 
the sale conld not take place under 
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section 208 of the Chota Nagpar Tenancy 
Act of 1908, and, that, in any view, they 
could be held liable only in respect of a 
proportionate share of the rent due. This 
objection has been overruled by the Courta 
below and sale directed of a threa-fourths 
share of the tenure. In our opinion, this 
order cannot be supported. 

Section 208, sub-section (1), of the Chota 
Nagpur Tenancy Act of 1908, provides that 
when a decree passed by a Deputy Commis- 
sioner is for arrears of rent dae in respect of a 
tenure, the decree-holder may apply for 
the sale of such tenure and the tenure 
may thereupon be brought to sale in execu- 
tion of the decree according to the provisions 
for the sale of under-tenures under the 
Bengal Rent Recovery Act of 1855, all the 
provisions whereof, except sections 12, 13, 14 
and 15, shall, as far as may ba, apply to 
such sale. It cannot be seriously contended 
that this sub-section contemplates the sale 
of a share of a tenure. In fact, the 
provisions of the Bengal Rent Resovery Act 
of 1865 clearly contemplate the sale of an 
. entire tenure. It has been argued however 
on behalf of the decree-holder respondent 
upon the authority of the decision in Madan 
Mohan Nath Saht Deo v. Pratap Udai Nath 
Sahi Deo(1), that it is competent to the Court 
to execute a decree for rent »gainst a share 
of a tenure. In our opinion, the case 
mentioned is clearly distinguishable and is 
of no assistance to the respondent. In 
that case, the Commissioner had prohibited 
the sale -of a portion of a tenure under 
clause (a) of the proviso to sub-section (1) of 
section 208. Under these circumstances, 
it was held that the remainder of the tenure, 
the sale whereof had not been prohibited 
by the Commissioner, might be sold 
under section 208, read with the provisions 
of the Bengal Rent Recovery Act of 1895, 
as if it were a tenure by itself, and that 
the purchaser at such sale would acquire 
the same status as the purchaser of an 
entire tenure. That case obviously bears 
no analogy to the one before us. Here the 
decree-holder ofiginally sought to bring to 
sale the entire tenura in accordance with 
sub-section (1) of section 208. He now finds 
-himself unable to sell the entire tenure, be- 


(1) 15 Ind. Oas. 842; 16 O. W. N. 1024; 40 C. 623. 


cause an order adverse to him has beer 
made in favour of a claimant under sab- 
section (1) of section 211. It is, therafore, 
impossible for us to hold that an application 
for sale of the remainder of the tenure stands 
on the same footing as an application for 
sale ofa part of a tenure, the remainder 
whereof has. been exempted from sale by an 
order of the Commissioner under clausa (4) of 
the proviso to sub section (1) of section 203, 
This view is confirmed by an examination 
of the provisions of sub section (1) of Section 
211. That sub-section provides that if, 
before the day fixed for the sale of a 
tenure in pursuance of section 208, a third 
party appears before the Deputy Commis- 
sioner and alleges that he and not tho 
person against whom the decree has baen 
obtained was in lawful possession of or had 
some interest in the tenure, when the decrea 
was obtained, the Deputy Commissioner shall 
examine such party according to the law 
for the time being in forca relating to the 
examination of witnesses; and if he seed 
sufficient reason for so doing, and if such 
party deposits in Court, or gives sesurity 
for, the amount of the decresa, the Deputy 
Commissioner shall stay the sale and shall, 
after taking evidence, adjudicate upon the 
claim, provided that no transfer of a tenure 
shallbe recognised unlessit has been registered 
in the offica of the landlord or sufficient cause 
for nou-registration is shown to the satisfac: 
tion of the Deputy Commissioner, It is 
worthy of note that this sub-section, though 
based upon section 125 of the Ohota Nagpur 
Landlord and Tenant Procedure Act of 1879 | 
which substantially reproduced the terms of 
section 105 of the Bengal Rent Reoovary 
Act of 1859, differs from the corresponding 
provisions of the earlier statutes in one 
important respect. Under the Statutes of 
1859 and 1897, a claim could be preferred 
only by a person who asserted that he was 
the owner of the entire tenure sought to ba 
brought to sale. Under section 211 of the 
Statute of 1908 the claimant could allege that 
he was in lawful possession of or had some 
interest in the tenure, when the decreas was 
obtained. Consequently it is open to a 
person who hassome interest oclyia the tenara 
successfully to assert his claim under section 
911. But although a claim by sach a person 
is admissible under-the section, yet he has to 
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furnish security for the entire amount of the 
decree, and, if his claim is established, what 
is stayed is the sale, that is, the entire sale, 
and not merely the sale in respect of the 
interest asserted by him. The inference 
may legitimately be drawn that the Logis- 
lature intended that if the claim has been 
allowed in respect of some interest in the 
tenure under sub-section (1) of section 
211, the decree should not be executed as a 
decree for rent under section 203. This view 
is, in accordance with the well-established 
principle, that a decree obtained against 
some only of the registered tenants cannot be 
executed as a decree for rent. , Ananda Kumar 
Naskar v. Hari Dass Haldar (2) aud Girish 
Ohandra Guho v. Khagendro Nath Ohatto- 


prdhyaya (3).] It follows, therefore, that the | 


decree-holder is not entitled to execute the 
decree against a three-fourth share of the 
tenure under the provisions of the Chota 
Nagpur Tenancy Act of 1908. Itis open 
to him, however, to treat the decree as a 
decree for money against the judgment- 
debtor and to execute it in the ordinary 
Civil Court. The contention of the jadg- 
ment-debtors that they cannot be held 
liable for the entire rent cannot be 
entertained at this stage. The defence 
might have been available to them if it 
had been urged in the course of the suit 
for recovery of arrears of rent; they cannot 
now be permitted to get behind the 
decree; nor is it open to them to invite 
the Court to break up the decree. Con- 
sequently the decree must be executed, as 
it stands, against the judgment-debtors, if 
an appropriate application is presented to 
a Civil Court competent to execute such 
a decree, : 


The result is that this appealis allowed, 
and the order of Court below discharged. 
The application for execution will be 
forthwith returned to the respondent 
decree-holder with an endorsement by the 
Deputy Registrar that- it has been so 
returnéd for presentation to the proper 
Court. When it isso presented, whether 
any question of limitation will arise or 
not, must depend upon the applicability of 
the terms of section 14 of the Indian 


(2) 27 C. 546; 4-0. W. N. 608, 
(3) 9 Ind. Cas. 1001; 13 0. L. J. 618; 16 ©. W. N. 
64. : 
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Limitation Act. That, “however, will bea 
question for the execution Court to de- 
termine, if the objection of limitation is 
urged there. The appellants are entitled to 
their costs throughout these procaedings. 
We assess the hearing-fea in this Court at 
two gold mohurs. 


Appeal allowed. 


ALLAHABAD HIGH COURT, 
First Aepeat Fron Orpue No. 246 or 1913. 
February 26, 1914. 
Present: —Mr, Justice Ryves and 
Mr, Justice Piggott. 
NATHU MAL—Derennant—Appennant 
| versus 
KISHORI LAL AND orsers—PLatntirrs—~ 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXXVIII 
rr. 5, 6— Attachment before judgment —Conditions to be 


fulfilled—Conditional attachment before judgment, when 
determines, 


An order of attchment before judgment can only 
be made after a defendant fails to show cause to the 
contrary or to furnish the seourity required. The 
conditional attachment permissible under Order 
XXXVIII, rule 5, has effect only until the defendant, 
to whom notice has been issued, either furnishes the 
required security or appears to show cause. 

First appeal from the order of the District 
Judge of Meerut, dated the 29th November, 
1913, 

Mr. M. L. Agarwala (with him Mr. Ross 
Alston), for the Appellant. 

Mr. Hamilton (with him Dr. 8S. N. Sen), 
for the Respondents. 

JUDGMENT.—This is an appeal against 
an order which was in substance an order 
for the attachment of certain property 
before judgment. The suit has since 
terminated in a decree against N athomal, 


the present appellant; that decree is under 


appeal and a stay order has been applied for, 
which application is pending before this 
Court. It was practically admitted in 
argument before us that under these 
circumstances, it was not now a matter of 
much importance to any one whether this 
appeal succeeds or not. We think, however, 
that the order passed was irregular. lf the 
learned District Judge considered himself to 
be acting under- Order XXXVIII, rule 5, he 
should have begun by issuing the necessary 
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notice to the defendant, Nathumal, and the 
conditional attachment permissible under 
that rule is one to take effect only until 
the defendant to whom notice has been issued 
eitber furnishes the required security or 
appears to show cause. The order under 
appeal seems to have been really passed 
under rule 6 of Order XXXVILI; but the con- 
ditions necessary for the application of the 
rule were not fulfilled, as the attachment was 
made before Nathumal had been ordered to 
furnish security. The order passed was, 
therefore, irregular and objectionable. We 
formally allow this appeal with costs, and 
set aside the order complained. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Seoonp Civit Apzeat No, 789 or 1912. 
January 14, 1914. 

Present:— Mr. Justice Teunon. 

Mohunt AJEB BHARTHI—Ptatntire— 
APPELLANT 

versus ; 
RAM NARAIN SINGH—DEFaNDANT— 
RESPONDENT. 

Interest—Arrears of rent—Absence of contract to 
contrary—-General law as to interest—Benyal Tenancy 
Act (VILE of 1885), ss. 67, 68—-Mokarari lease. 

In the absence of any express or implied contract 
to the contrary, a landlord is entitled to the benefit 
of the general law with regard to the payment of 
interest on arrears of rent; that is to say, he is 
entitled to the benefit of sections 67 and 68 of the 
Bengal Tenancy Act. 

Section 67 is applicable to mokarari leases when 
there is no contract to the contrary. 

Matangini Debi v. Mokrura Debi, 29 O. G74; 5 0. W, 
N. 488, referred to. 

Appeal from the decree of the District 
Judge of Gaya, dated January 23rd 1912, 
modifying that of the Second Munsif of 
that place dated August 23rd 1911. 

Babu Baldeo Narain Singh, for the Appal- 
lant. 

Moulvi Khursed Husain and Babu Naresh 
Ohandra Sinha, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for rent. The suit was 
for the arrears of rent for the year 1318 
and was based on a permanent mokarart 
lease granted on 25th November 1881. The 
first Oourt decreed the full amount of the 
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rent claimed with damages at Rs. 15 per 
cent; but, on appeal, while upholding the 
decree for rent, the learned District Judge 
disallowed the claim for damages. 

On the pleadings and on the findings 
arrived at, it is clear that the tenant had no 
reasonable cause for withholding the rent 
for the year 1318; and the contention 
of the landlord appellant before me is 
that, under tha provisions of sections 67 
and 68 of the Bengal Tenancy Act, the 
learned District Judge ought to have granted 
a decree for either interest or damages. The 
contention of the tenant respondent, on the 
other hand, is, first, that the intention of the 
parties as embodied ia the lease of 25th 
November 1881 was that, on arrears of rent, 
no interest should be payable; and, secondly, 
that sections 67 and 68 of the Bengal 
Tenancy Acido not apply inthe case of 
permanent mokarari leases. 

The lease of the &5th November 1881 has 
been placed before me. It provides that the 
tenant shall pay to the landlord a sum of 
Res. 500 by way of rentin certain instalments, 
and contains a promise on the part of the 
tenant defendant that he will not make default 
in any such payment. It is silent a3 to the 
consequences of such default, that is to say, 
nothing is said with regard to the payment of 
interest. Inthe absence of any express or 
implied contract to the contrary, I am of 
opinion that the landlord is clearly entitled 
to the benefit of the generallaw with regard 
to the payment of interest on arrears of rent, 
that is to aay, he is entitled to the banefit of 
sections 67 and 68 of the Bengal Tenancy 
Act, 

The contention that section 67 has no 
application to the case of permanent motarurt 
leases is based on the desision of a Fall 
Bencb of this Court in the case of Matangini 
Debi v. Motrura Debi (1) but that case 
merely lays down that a covenant in a 
permanent moknrart lease regarding the 
payment of interest on arrears will override 
the provisions of section 67 of the Bengal 
Tenancy Act. It does not lay down and is 
no authority for the proposition that section 
67 has no application to mokarar? leases. 

There is then a cross-objection by the 
respondent with regard to asam of Rs, 60 
which it appears he deposited in the 

(1) 29 0. 674; 50. W. N. 438. 
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Collectorate towards the payment of Govern- 
ment revenue for the January kist of 1911. 
It is contended on behalf of the respondent 
that, as he was interested in protecting the 
estate of the plaintiff from sale, credit should 
have been given to him for that sum. But 


“the findings of both the Courts below are that 


. 


when the deposit was made, thera were no 
arrears of Government revenue, the plaintiff 
having already paid the proper and sufficient 
amount. On this finding it appears to me 
that the defendant respondent cannot claim 
in this suit the sum of Rs.60 which has been 
unnecessarily deposited by him. The cross- 
objection, therefore, fails. 

The result ig that the decree of the 
District Judge is set aside and that of the 
Court of first instance restored. The appellant 
is ‘entitled to his costs of this Court. 

Appeal allowed. 





PUNJAB CHIEF COURT, 

Seconp Oivin Appeal No. 1157 or 1911, 
February 16, 1914. 
Present:—Mr, Justice Johnstone and 

Mr. Justice Shah Din, i 
HUKAM QHAND— PLAINTIFF —APPELLANT 
versus 

Musammat JINDO BAI AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Punjab Courts Act (XVII of 1884) before amend- 
ment of 1912), s.40—Unclassed sutt—Same question 
involved in two decrees—Each decree less than Rs. 2,500 
— Both decrees combined exceeding Rs. 2,500—Further 
appeal, whether lies. i 

Where in two decrees in unclassed suits for 
Rs. 2,248-10-0 and Rs, 6LOrespectively, the same ques- 
tion of inheritance was involved and it was, therefore, 


< contended that each decree directly involved a question 


respecting property valued at Rs. 2,248-10-0 plus 
Ra. 600, i.e., over Rs. 2,500; 

Held, overruling the contention, that whatever each 
suit may directly involve, each decreo directly in- 
volves only a question respecting the property dealt 
with in it and that, therefore, no further appeal was 
competent under section 40 of the Punjab Conrts Act, 
as it stood before amendment by the Act of 1912, 

Second appeal from the decree of the Addi- 
tional Divisional Judge of the Multan Divi- 
sion, at Ferozepore, dated the lst June 1911, 
affirming that of the District Judge, Multan, 
dated the 3lst August 1910, dismissing the 
claim, 

Lala Lzjpat Raz, for the Appellant. 

Rai Bahadar Pandit Sheo Narain, for the 


_ Respondents. 
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JUDGMENT.—In this case and in the 
connected Case No. 1158 of 1911, Mr. Lajpat 
Rai began by asking us to adjourn them in 
order that they might be tried along with an 
appeal in a similar custom case between per- 
sons of the same tribe of the same town of 
Multan, which appeal bas been, it is said, 
admitted but not yet set down for hearing on 
a specific date. This suggestion was objected 
to by Mr. Sheo Narain, and we have upheld 
the objection. Thereis much to be said 
against Mr. Lajpat Rai’s request on its merits, 
and nothing whatever to be said in favour of 
it, in view of our opinion that the appeals are 
in any case not competent. 


The suits are unclassed suits, and both the 
Courts below have come to concurrent find- 
ings. Therefore, according to section 40, 
Punjab Courts Act, as it stood before amend- 
ment by the Act of 1912, in order to justify 


- a “fnrther appeal”, Mr. Lajpat Rai has to 


show that each suit bears a value of over 
Rs. 2,500 or that .the decree in each case 
directly involves some claim to, or question 
respecting, property of that value. In 
No. 1157 the value of the-suit is Rs. 2,243.10 
and in No. 1158 it is Ra. 600, in neither. case 
is the value of the suit sufficient. Then Mr, 
Lajpat Rai is compelled to admit that neither 
decree directly involves aclaim to property 
over Rs. 2,500 in value; but be argues that, 
inasmach as the same question of inheritance 
governs both cases, each decree directly in- 
volves a question respecting property valued 
at Rs. 2,243-10 plus Rs. 600, ce, over 
Rs, 2,560. We are unable to accede to this 
proposition. In our opinion, whatever each 
suit may directly involve, each decree direetly 
involves only a question respecting the pro- 
perty dealt with in it. Therefore, no appeal 
lies to this Court in ‘either case. 

Mr. Lajpat Rai then asks us to treat these 
petitions as revisions under section 70 (1) 
(b), Courta Act; but we find ourselves unable 
to do so. A similar question came before a 
Division Bench of this Oourt in Nur Din v. 
Musammat Jhando (1) -ecided on 29th January 
1911, in which it was held that powers under 
section 70 (1) (b), had been taken away from 
this Court by Punjab Act I of 1912, even 
where the decree sought to be impugned was 


(1) 28 Ind, Cus. 85; 44 P. D, R. 191, 
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passed before that Act came into force. No 
doubt if on 9th November 1911, the learned 
Judge, who provisionally admitted these 
appeals as regular appeals, had refused to 
admit them as such and had taken them as 
special appeals under section 70 (1) (b) and 
admitted them, they could ba heard as such 
now; but this is not what" was done. He ad- 
mitted them as regular appeals “subject to 
jast exceptions as to appeal lying,” and with 
regard to appellant’s suggestion that, if not 
competent as regular appeals, the Court 
should admit them under section 70 (1) (b), 
the Judge merely noted “Bench wili decide as 
to 70 (1) (6).” This was in no sense an 
admission under section 70 (1) (b), and our 
powers to admit under that section ara gone. 
As Mr. Sheo. Narain points out, the appellants 
would have been well advised to have come 
up with revisions under section 70 (1) (b) 


and have asked alternatively that the Court. 


should consider whether they were not en- 
titled to regular appeals. , 
The appeals fail and are dismissed with 


costs. 
Appeals dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Urvi JorsbIoTios APPeaL No, 183 
or 1913. 
December 18, 1913. 
Present: —Mr. Justice Wallis. 
Messes. MOHANLAL KUNIALAL — 
PLAINTIFF 
versus 
KESARIMULL CHORDIYA AND ANOTHER— 
-  Derenpants. 

Stamp Act (II of 1899), 8. 13 —Statutory Rules, r, 1— 
Promissory-note written on impressed stamp paper 
of insufficient value—Blank impressed sheet added to 
make up the deficiency —Pro-note, whether duly stamped. 

Where the terms of a promissory-note were written 
on an impressed stamp sheet of Rs. 1-8 and another 
blank inpréssed sheet of Rs. 0-12-0 was attached to 
make ep the deficiency in the value of the stamp 
required for the pro-note: 

Held, that under section 13 of the Stamp Act and 
rule 7 of the Statutory Rules, made in pursuance 
thereof, the promissory-note was not duly stamped 
and, therefore, was inadmissible in evidence, 

Mr. P. Duratswami Iyengir, for the Plain- 


tiff. 
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Mesars. W. Barton, O. P. Ramasami Iyer 
and N., Viswianatha Iyer, for the Defendants. 


JUDGMENT.—This is a guit onan instra- 
ment on paper impressed with astamp. The 
stamp is marked hundi bat the instrument 
is really a promissory-note written on a stamp 
paper of Rs. 1-80. There has been, pasted 
on to this paper another similarly impressed 
paper bearing a stamp of 12 annas., When 
this promissory-note was tendered in evidences, 
Mr. Barton took the objection under section 
35 of the Stamp Act that it was not admis- 
sible because ib was not duly stamped, Under 
that section, a promissory-note if not duly 
stamped is absolutely inadmissible. Now 
section 13 of the Stamp Aot provides “‘Ivery 
instrument written upon paper stamped 
with an impressed stamp shall be written 
in such manner that the stamp may appear 
on the face of the instrument, and cannot be 
used for or applied to any other instrument.” 
And section 75 of the Act provides that “The 
Gavernor-General in Oouncil may make 
rules to carry out generally the purpos3s of 
this Act.” And section 76 provides that “All 
rules published as required by this section 
shall, upon such publication, have effect as if 
enacted by this Act.” Now admittedly also the 
“Rules,” that is, rale 7-a Chapter IL of the 
impressed sheets is as follows: —7-a. When 
two or more impressed sheets are used to make 
up the amount of duty chargeable in respect of 
any instrument, a portion of such instrument 
shall be written on each sheet so used.” 


Now it appears to me that in this case 
two impressed sheets have been used to make 
up the amount of duty chargeable in respect 
of this promissory-note, but that the whole 
of the instrument has been written on only 
one of the sheets. The object of the rule 
appears to be in furtherance of the provi- 
sions cf section 13 that the stamp paper 
should not be used or applied for any other 
instrument; and the present document 
illustrates the necessity of the rule because 
in its present state no part of the instra- 
ment having been written on oneof the two 
impressed sheets, it would ba-possible for 
anybody with a little water to separate this 
sheet from the sheet on which the promissory 
note is written and use it fora new promis- 
sory-note. I cannot see how an instrument 
which offends against section 13 and the 
statutory rule made to give effect to section 
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13 and which is to be regardedas part of 
the Act can be said to be ‘duly stamped.’ 
It is said that this is not an uncommon 
practice. If so, the sooner it is stopped or 
the law is altered, the better, But those 
are not ccngiderations which can legitimately 
be allowed to operate upon my judgmert. I 
am constrained to uphold the objection and 
to dismiss the suit. No costs. 
Sutt dismissed. 


LOWER BURMA OHIEF COURT, 
Civi MisCELLANEOUS Appran No. 6 or 1913. 
February 23,1914, 
Present:—Sir H. S. Hartnoll, Kr., Offg. 
Chief Judge, and Mr. Justice Twomey. 
MAHOMED SALAY NAIKWARA— 
APPELLANT 
versus 
MULLA GOOLAM MAHOMED AND 
OTHERS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 92 (1) (b) 


~~Suit under section 92 compromised and trustee 
discharged from liability to accownt—Compromise decree 
attacked as fraudulent and collusive—Declaration 
sought that discharge of trustee from liability to account 
is void— Advocate General’s consent, whether necessary 
for such declaratory suit—Hjusdem generis, principle 
of —“Further or other relief,” meaning of. 

A suit, under the provisions of section 92, Civil 
Procedure Code, praying for the removal of trustees, 
appointment of new trustees, accounts and inquiries, 
eto., was compromised, the old trustees were dis- 
charged from their trusteeship, and new trustees were 
appointed ia their stead. The beneficiaries under the 
trust being dissatisfied with the compromise decree 
attacked it in a regular suit on the ground of fraud 
and collusion and asked that so much of the decree as 
related to the discharge of the old trusteos from 
their liability to render accounts of the trust moneys 
was void and of no effect: 

Held, that, although the direct object of the snit of 
beneficiaries is to declare a portion of the challenged 
compromise decree void and of no effect, yet, as the 
grounds on which such a declaration is asked allege 
a breach of trust and involve the taking of accounts 
and inquiries before a decision can be given on the 
prayer for relief, the relief asked for should be held 
to come within clause (b), sub-section (1) of sec- 
tion 92, Civil Procedure Code, and, therefore, the 
suit not maintainable without obtaining the consent 
of the Advocate-General. 

Lir Dinshaw M. Petit v. Sir Jamsetji Jijibhai, 2 Ind. 
Cas. 701; 11 Bom. L, R. 85; 33 B, 509; 5 M. L. T. 301, 
referred to. 


Mr. Doctor, for the Appellant. 
Mr. Qhari, for Respondents Noa. 1 and 2. 
Mr. Vertannes, for Respondent No. 3. 
JUDGMENT. 
HABTNOLL, crra. O. J.—The point for 
decision in this appeal is whether the consent 


“same. 


in writing of the Government Advocate was 


_ necessary for the institution of the suit out 


of which this appeal arises. In Civil 
Regular No, 417 of 1909, the fourth and 
seventh respondents brought a suit against 
appellant and’ Mynuddin Naikwara, that 
clearly came within the provisions of section 
92 of the Code of Civil Procedure. One 
Mariam Bi Bi alias Ma Htay by her Will 
gave one-third part of her property after 
payment of her debts and funeral expenses to 
charitable purposes. It was alleged that 
appellant, who had been the, agent and 
attorney of the deceased Mariam Bi Bi, had 
been in possession of her property, had 
obtained Probate of the Will and had 
continued to remain in possession of the 
property. It was asserted that he had 
appropriated certain immoveable properties 
belonging to the estate for the said charitable 
trust and had been managing the trust 
properties and realizing the rents and 
profits thereof and had not divided the 
Mynuéddin Naikwara was made a 
defendant, as appellant alleged that he 
had appointed him to be a co-trustee, 
though the plaintiffs were not aware whether 
he bad taken any part in the management of 
the said trust, It was asked that the 
defendants be called on to render an account, 
and that appellant should be removed from 
the office of trustee, other trustees being 
appointed and the trust estate being vested 
jn them and that a scheme be framed for 
the management of the trast. This suit was 
compromised. The defendants were dis- 
charged from their trusteeship and the 
fourth, fifth and eighth respoadents were 
appointed trustees in their stead. The first 
two respondents then instituted the present 
suit, They charge that the terms contained 
in the petition of compromise are collusive 
and fraudulent, inasmuch as the said com- 
promise was made‘not for the benefit of the 
trust but for the purpose of concealing from 
the vigilance of the Court breaches of trust 
and fraud, committed by the appellant and 
Mynuddin Naikwara as trustees and that, 
therefore, the decree passed on the petition is 
ipso facto void against the plaintiffs who were 
beneficiaries under the said trust, Particu- 
Jars of the alleged frauds were set out. 
They, therefore, asked that so much of 
the decree as related to the discharge 
of the appellant and Mynuddin Naikwara 
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from their liability to render accounts 
for all the moneys received by them 
since the trust properties came into 


their hands as trustees thereof, is void 
and of no effect. The learned dudge on 
the original side disallowed the objection 
that the suit was not maintainable on the 
ground that the leave of the Government 
Advocate had not been obtained under 
section 92 of the Code. He found that the 
relief asked for did not come within any of 
the reliefs specified in section 92. He 
accordingly ordered that the matter be 
referred to the Second Deputy Registrar to 
investigate the accounts and report whether 
there was any justification for the charge of 
fraud being made. 

The present section 92 of the Code 
has’ considerable differences as compared 
with the corresponding saction 539 of the 
repealed Code (Act XLV of 1882 as amended) 
There were five reliefs in the old (ode and 
then came the words “or granting such 
farther or other relief as the natare of the 
case may require’ The new section has 
eight reliefs, the last one “granting such 
further or other relief as the nature of the 
cise may require’ being made clearly a 
distiuct form of relief as it is given a 
letter of the alphabet of its own. It is 
urged that “further or other relief” means 
relief ejusdem generis as the preceding 
reliefs. The word “other” is of wide 
import. As I have said, this form of reliof 
has now been made clearly quite a separate 
form of relief. The principle underlying 
the section is that private psrsons shall not 
have unrestricted license to bring suits 
against trustees of trusts created for public 
purposes of a charitable and religious nature, 
but they must obtain the sanction of a Crown 
Officer first: The duty is obviously imposed 
on such an officer of seeing that a prim facie 
cause exists for bringing such a snit before 
he gives his consent. The present suit: in 
any case involves the taking of an account 
and inquiries into the accounts. This is 
the fourth form of relief set ous in the 
section, In discussing the meaning of the 
words “further or other relief” Beaman, J., 
said in tbe case of Sir Dinshaw M. Petit 
v. Sir Jamsetjt Jijibhai (1). - “Is will, of 
course, be at once observed that that 
section, (č. ¢., section 589 of the repealed 

(1) 2 Ind, Cas. 701; 11 Bom. L. R. 85 at pp, 187, 
188; 5 M, L. T., 801; 38 B, 509. 


Code) after an introduction containing very 
general words—as, e. g., ‘whenever the 
direction of the Court is deemed necessary 
for the administration of any such trust’— 
goes on to say that the plaintiffs may 
obtain a decree for five specified objects, 
after which come the words ‘or granting 
such further or other relief’. And it is, 
1 understand, the opinion of my learned 
brother that the relief we are now concerned 
with does not fall within any of those five 
objects and cannot be included under the 
following words. Those, it is said, must 
be read as ejusdem generis, * * *& + W 

* * * I am not myself—and never 
have been—much in love with the e,usdem 
generts rule. Itis too vague. If it means 
anything more than a tautologons re-affirma- 
tion of what has gone before, if must mean 
so very much more. What is relief of the 
like kind? Certainly not of a kind so like 
as to be practically identical. That would 
make the words mere surplusage. 1 should 
be disposed to think, they meant such further 
or other relief as, from the nature of the 
introductory words and the exemplificatory 
cases, appears to the Court to be appro- 
priate.in a suit of this kind. As, for 
example, removing fraudulent trustees, res- 
training a breach of the trust, and so 
forth.” 

In the present case, the direct object of the 
suit is to declare a portion of a decree void 
and of no effect , but the grounds on which 
such a declaration is asked allegea breach 
of trust and they involve the. taking of 
accounts and inquiries before a decision can 
be given on the prayer for relief. I am of 
opinion that the relief asked for 
should be held to come within the eighth 
ground of relief sat out in section 92. I 
would, therefore, allow the appeal, set 
aside the order of the learned Judge on 
the original side and dismiss the suit. It 
will be open to the first and second 
respondents to obtain the leave of the 
Government Advocate, and if they obtain it, 
to file a fresh suit, 

In view of the petition of the Ist ard 2nd 
respondents of the 18th November 1912 
and the order of the learned Judge on the 
original side passed on the 26th November 
1912, each party will bear its own costs on 
appeal. 

Twomey, J—I concur. 

Appeal allowed, 
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MADRAS HIGH COURT. 
Sreconp Civin Arrears Nos, 1716 10 1756 | 
i or 1912. : 
October 24, 1913. 
Fresent:—Mr. Justice Sadasiva Aiyar and 
Mr. Justica Spencer. 
CHINNAN AND orners— PLAINTIFF3— 
APPELLANTS A 
VETSUS 


KONDAM NAIDU AND AXOTAER— 


DEFaNDANTS— RESPONDENTS. 

Chingleput District—Mirasi tenure—Melvaram— 
Thunduvaram— Kudivaram~Kuđivaram right, mean- 
ing of—Ulikudt Payakar—Swatantrums—Inamdar— 
Mirasidar also ancient Inamdar—Presumption—Eka- 
bogam Mirasidar—Shrotriam Inam, granted to Mirasi- 
dar in 1802, whether “estate” —Madras Estates Land 
Act (I of 1908), s. 3, cl. 2 (d}—Swit to compel accepi- 
ance of patta—Revenue or Civil Court - Jurisdiction. 

In the case of Mirasi proprietors, the produce of 
the land is divided into three shares, (1) Melvaram, 
the royal share, (2) Thunduvaram, the landlord’s and 
(3) Kudivaram, the occupant’s share. 

The word “Kudivaram” may be used in two senses, 
(1) the right of occupancy, (2) the share of the pro- 
duce whick tho cultivator, whoever he may be, gets. 
In section 3, clause (2) (d) of the Madras Estates 
Land Act, it is used in the former sense. 

A person cannot be held to own the Kudiyaram 
right in its true and complete sense, unless he has got 
the power of alienation of his right of occupancy, and 
unless he does not acknowledge himself to be merely 
tha Londa of a person really owning the Kudivaram 
right. ; 


A Payakar whom a Mirasidar introduces for culti- 
vation purposes, if he permanently settles in the vil- 
lage and if he and his descendants ‘enjoy the same 
lands as tenants for about 100 years, becomes by 
custom and by Hindu Law, Ullkudi Payakar with 
permanent rights of occupancy, or in other words, 
acquires what may be called in one sense Kudivaram 
right in the lands in his holding. 

Swatantrums include Thunduvaram and mean a 
certain portion of the gross produce raised by the 
Ullkudi tenants, which is due to the original Mirasi- 
dar, £ 


As regards Inamdars, the presumption is that at 
the time of the Inam grant, the Inamdar was not the 
owner of the Kudivaram right. 

Venkatachala Goundan v. Rangaratnam Aiyar, 20 
Ind. Cas. 374; 24 M. L. J. 571; 18 M-L. T. 450; (1913) 
M, W. N. 434 and Indety Chinna Nagadw v. Potu 
Konchi Venkataswbbayya, 8 Ind. Cas. 865; (1910) M. 
W. N. 639; 8 M. L. T. 376- dissented from. 

Marapu Tharalu v. Telukulu Neelankanta Behara, 
30 M. 502; 2 M. L. T. 470, followed. 

But as regards a Mirasidar, to whom an Inam was 
granted long ago, it cannot be said that there is a pre- 
sumption against his having also owned the Kudiva- 
ram right ab the time of the ancient grant, regard 
being had to the history of the Mirasi tenure in the 
‘Chingleput District. 

A Mirasidar who is the owner of a Kudivaram 
right in the lands in the village is called Bkabogam 
`Mirasidar. 
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Where a Shrotriam Inam was granted to a Mirasidar 
in 1802 and it was contended that the Shrotriam 
Inam came under the definition of ‘estate’ in the 
Madras Estates Land Act: 

Held, overruling the contention, that the Shrot- 
riamdar heing also a Mirasidar in whom presumptive- 
ly the Kudivaram right rested, tho Shrot:iam Tnam 
was not an estate within the meaning of section 3, 
clause 2 (d), of the Madras Estates Land Act, and 
that, therefore, the ‘suit to compel acceptance of 
patta could not be brought in an ordinary Civil 
Court. 


Second appeals against the decision of the 
District Court of Chingleput, reversing that 
of the Sub-Collector of Chingleput. 

Mr. T. R. Ramachandra Atyar, 
Appellants. 


Mr. L. A. Gosindaraghava Aiyar, for the 
Respondents, 6 


for the 


JUDGMENT, 


Sapasiva AIYAR, J.—These second appeals 
have arisen out of suits brought against the 
same two defendants. The plaintiffs in these 
suits are the tenants in a Shrotriam village, 
called Talamber in the .Chingleput Taluq. 
The plaintiffs’ casein each suit is that the 
Shrotriam Inam comes under the definition 
of ‘estate’ in the Madras Estates Land Act, 
and the plaintiff is the occupancy tenant of 
the lands entered in the A schedule to the 
plaint, and that the plaintiff is entitled to 
demand from the defendants 4 Pattah con- 
taining the terms stated in the “model” 
Fattah, forming the B schedule to each plaint, 
The defence of the two defendants, who are 


_Shrotriamdars, is that the plaintiffs have no 


occupancy rights, that the defendants own 
both the Melvaram and the Kudivaram rights 
in the lands in the plaint village, that the 
village is not an ‘estate’ under the Madras 
Estates Land Aot, that the provisions of that 
Act do nut apply to the suit lands, and that 
the plaintiffs are not, therefore, entitled to 
demand Pattahs from the defendants. As 
regards algo the terms to be entered in the 
Pattabs, there was dispute between the 
plaintiffs and the defendants. The Sub. 
Collector of Chinglepnt decided the suits 
substantially in the plaintiffs’ favour, though 
in respect of the rents to be paid by the 
plaintiffs, he decided in favour of the 
defendants’ contention, namely, that the 
plaintiffs were bound to pay Waram or share 


_of produce (forty per cent. of the produce) as 


rent nad not money rents as contended by 
the plaintiffs, On appeal, the learned 
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District Judge held that the defendants were 
not only Shrotriamdars but also Mirasidars 
of the village, that while they owned the 
Melvaram of the village as Shrotriamdars, 
they owned the Kudivaram as Mirasidars, 
that the plaintiffs had no occupancy right, 
that the village was not an estate under 
section 3, clause (d) 2 of the Estates Land Act, 
because the persons to whom the land revenue 
was granted as Shrotriam luam by the 
Government did own the Kudivaram thereof 
as Mirasidare, and that henee the Madras 
Estates Land Act did not apply to the lands 
in the village, and no suit could be brought 
under that Act by the tenants to enforce the 
grant of pattahs. On these findings, he revers. 
ed the Sub-Oollectors’ decisions and dismissed 
the plaintiffs’ suits with costs. The plaintiffs 
have, therefore, brought these second appeals, 
contending that the village is an “estate” 
under the Madras Estates Land Act and that 
the plaintiffs have occupancy rights. I think 
the decision of these cases depends on the 
answer tothe question whether, when the 
Government granted the Melvaram as Shro- 
triam Inam to tke predecassors-in title of 
the defendants, the grantees owned the 
Kudivaram in the village lands or whether 
there existed at that time tenants with 
occupancy rights, who owned the Kudivaram 
in the lands in dispute, 

These second appeals have been fully and 
ably argued by the learned Vakils on both 
sides, and we have been taken through not 
only the documentary evidence adduced by 
both parties, but even through much of the 
oral evidence. 
seems to have been first granted as Poliagar 
service Inam by a former Government, probab- 
ly the Nawab of Arcot, in the seventeenth 
century, to a person whose family was kaown 
as Pothi Reddi family. The evidence lurther 
seems to show that Pothi Reddi Nayakan, 
who became the Poliagar, was known as the 
Ekabogam Mirasidar of the village, and hence 
must have owned at one time the Kudivaram 
right ia all the village lands. 

Now the Mirasi system in the Chingleput 
District begav, according to the traditional 
authorities, by the act of a Chola king named 
Kulothunga, whose illegitimate son Adanda 
conquered the country round Canchipuram. 
The date of this conquest is variously given 
as between the eighth and twelfth senturies. 
The grantees of landa under the Chola king 
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in Mirasi right were all Vellalas. Ib was 
intended that they should bring the lands in 
the villages, which were mostly of poor 
quality, under cultivation through their own 
exertions or through the exertions of 
Payakaris, who were to be settled by the 
Mirasidars, known in the Hindu period as 
-Kaniakshikar. The Mirasidar was not expect- 
ed himself to cultivate the entire area of 
the cultivable lands in the village. The 
Payakaris, whom he introduced for cal- 
tivation purposes, if they permanently settled 
in the village and if they and their 
descendants enjoyed the same lands as tenants 
for about 100 years, became by custom and 
by Hiudu Law, Ullkudi Payakaris with 
permanent rights of occupancy, that is, they 
acquired what may be called in one sense the 
Kudivaram right in the lands in their 
holding. Though they thus acquired per- 
manent occupancy rights, the original 
Mirasidar, who had obtained the Kudivaram 
from the Government, was entitled to demand 
from the Ullkudi Kudivaramdar some 
Swatautrams including what was called 
Thunduvaram, the amount of which Swatan- 
trams was a certain proportion of the gross 
produce raised by the Ulikuditenant. These 
Swatantrams might be looked upon as a 
fraction of the fruits of the Kudivaram right, 
which fraction san never be lost by the Mirasi- 
dar. Forty per cent. being the Melvaram share, 
and sixty per cent. the Kudivaram share, 
the Ulikadi Kudivaramdar did not take the 
whole sixty per cent. for himself, but gave out 
of it a percentage as Swatantrams to the 
Mirasidar, even after be, the Ulikudi, had 
obtained the permanent occupancy right in 
the lands. The aboveis the conclusion which 
I have arrived at, after anxious consideration 
of the arguments on both sides and after 
perusal of the passages in Huddlestone’s papers 
on Mirasi rights and Crole’s Chingleput District 
Manual and other authorities. (See Hud- 
dlestone’ Mirasi papers, pages 176, 214, 372, 
379 to 384, 395 and 435; Chingleput District 
Manual, pages 110, 138, 212, ae 300 to 
302, 393, 394 and 395). 

Though the Ul)kudi Payakari AE seems 
to have obtained a sort of permanent right of 
occupancy by continual residence in the 
village and by cultivation of the same lands 
for three generations, it appears very doubtful 
whether he could be held to have acquired in 
former times whatis now known as the 
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Kudivaram rights in the lands in his 
. occupation. At page 214 of Mr. F[nddlestone’s 
Mirasi papers itis said “the Ullkadi, on 
the contrary, holds his lands in a subordinate 
species of Mirasi and possesses in them no 
absolute but indefinite property; for, though 
he cannot transfer them by sale, gift, 
mortgage or otherwise, yet he cannot be 
removed from them and they descend like 
the Kaniyakahi Mirasi of the village to his 
posterity; he pays the Sirkar revenue, 
the Thunduvaram—often no more than a 
pepper corn—and all dues rendered by the 
Mirasidars and Puracudis, but he receives 
nore. The Ullkudi Payakaris have, in many 
places, by gradual encroachment, succeeded 
in placing themselves in possession of the 
whole varapat of the village and not 
infrequently in usurping the Mirasi right; 
there isa remarkable instance withiu the 
Jimils of Madras of complete usurpation, in 
which the Gramini Payakaris of the village 
of Tondiyarpet, after the continued contention 
of half a century, have established themselves 
in possession of whole Mirasi, though under 
adecision of the Supreme Court, their right 
has been negatived and “they are liable to 
ejectment, on farther process.” The question 
of Mirasi right is avery contested matter. I 
shall just quote a few passages from Crole’s 
Chingleput District Manual, page 214, “The 
question of Mirasi right is without doubt 
one of considerable difficulty. No proof of 
this is more conclusive than diametrically 
opposite opinions regarding it which have 
been ventilated and upheld by officers of 
vast ability from. the very commence- 
ment of our administration. 
Government bas itself at various times 
passed orders containing dicta utterly 
irreconcilable, one with the other, while the 
Board of Revenue, although on the whole 
more consistently supporting the claims of 
Mirasidars (Kaniyatchikars), has, in hardly 
any single instance, been at one with the 
Government in the many discussions on this 
question, which have now attained such bulk 
as to supply Mirasi right with a literature 
of its own, equalled in point of ability and 
learning by that of few of the many other 
great and intricate subjects which have from 
time to time engaged the attention of Indian 
“Administrators.” In going over the bulky 
reports, proceedings, minutes of consultation, 
and “orders thereon,” not to mention the 
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despatches of the East Tudia. Company, 
nothing strikes the reader more strongly 
than the change which has come over the 
nature of the right itself ever since the 
District was first handed over to the 
Company. During that period, many portions 
of the right, at one time inherent in 
it, have disappeared owing to the changes 
produced by flux of time and the altered 
conditions of the country, while others have 
been expressly abrogated by Government 


_ itself; yet this seems generally to have been 


overlooked and additional perplexity has been 
thus imported into the discussions of a subject 
already sufficiently intricate and obscure. 


The literature on this subject was recently 
added to by the pronouncement of my learned 
brother, Sir O. Sankaran Nair, J., in Second 
Appeal No. 210 of 1911. I also contributed 
my humble quota in that case by a separate 
judgment. By our judgments, we have 
referred the question toa Full Bench and 
I, therefore, do not intend to say anything in 
this cage as to the present right of Mirasi- 
dars in Ryotwari villages. 


What, however, we have to consider in 
this case is, whether in 1802, the Ekabogam 
Mirasidar of the plaint village in the Chingle- 
put Taluk owned the Kudivaram right or ` 
whether there were Ulikudi Payakaris then, 
who could be deemed to have acquired the full 
Kudivaram rights of thattime. I must frank- 
ly confessthat 1 was at first rather inclined 
to hold that the Wullur Sukawasi tenants 
mentioned in the Varachattam of 177%, Exhi- 
bit LV, might have acquired full Kudivaram 
rights in 1772 itself, and that in any event, 
they might be presumed to have acquired full 
Kudivaram right at the time of the Shrotriam 
grant in 1802. However. after I had re- 
corded a portion of this judgment, I had the 
great advantage of a perusal of the judgment 
prepared in this case by my learned brother, 
and I began to feel doubts about the 
soundness of my view. It seems to me now 
that a person cannot be held to own the Kudi- 
varam right in its true and complete sense, 
unless he has also got the power of alienation 
of his right of occupancy, and unless he does 
not acknowledge himself to be merely the 
tenant of a person really owningthe Kudivaram 
right. The documentary evidence in this 
case seems to show that, even for several years 
after 1802, the occupancy tenants of the 


116 
CHINNAN Y. KONDAM MAIDU. 
lands in this village did not claim rights of 
alienation of their occupancy tenure, and 


that they acknowledged the Shrotriamdar 
as Ekabogam Mirasidar, that is, that he was 


the owner of the Kadivaram right in the 


landsin the village, That even the sub- 
tenant of a Kudivaram owner might acquire 
& permanent occupancy right in his sub- 
tenure, has been held by Benson ard Sundara 
Aiyar, JJ., in Venkatachala Goundan v, 
Rangaratnam Atyar (1). lf it were necessary 
to decide the question in this case as to 
whether the plaintiffs have now obtained 
permanent rights of occupancy in their lands, 
I would, speaking for myself, feel great 
diffculty in concurring with the learned 
District Judge (see paragraph 6 of his judg- 
ment) that the plaintiffs have no occupancy 
rights, having regard to the considered 
observations of Venkatachala Goundan v, Ran- 
garatnam Atyar (1). But the only question 
on which it is necessary to express a finding 
in this case is, as I said before, whether in 
1202 the grantee of the Shrotriam Inam had 
Jost the Mirasi rights bythe Ulikadi tenants 
having set up in themselves and enjoyed the 
Kudivaram permanent occupancy rights, in 
the full sense, for the required period. As 
regards Inamdars, I think or rather, I hope, 
that inthis Court it has been now settled 
that the presumption is that at the time of 
the Inam grant, the Inamdar was not the 
owner of the Kudivaram right, notwith- 
standing the observations in Iadety Ohinna 
Nagadu v. Potu Konchi Venkatasubbryys (2) 
and Marapu Tharalu v, Velutula Neelakaniha 
Behara (8) from which I have expressed dissent 
in my judgment in the recent cases, Adusumullé 
Suryanurayina v. Acchutta Potannz (4). But 
as regards a Mirasidar to whom an Inam was 
granted long ago,it cannot be said that 
there is a presumption against his having 
also owned the Kudivaram right at the 
time of such an ancient grant, having regard 
to the history of the Mirasi teaura iu the 
Chingleput District. Whether a Mirasidar 
in the modern period, that is after 1872, 
has the Kudivaram right in the waste lands 


(1) 20 Ind. Cas. 374; 24 M. L. J. 5714; 13 M. L. T, 
450; (1913) M. W. N. 434. 

(2) 8 Ind. Cas, 365; (1910) M. W. N. 639; 8 M. L. 
T. 376. 

(3) 30 M. 503; 2 M. GL. T. 470. 

(4) 22 Iud, Cas. 339; 15 M. L. T. 268; 26 M L. J. 99. 
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in his village, not included in his patta or 
in the communal sites, is another question. 
But whether he shonld be presumed to 
have lost his Kudivaram rightin cultivable 
lands in 1802 is quite a different question. 
After anxious consideration, I am glad to find 
myself able to concur in the opinion of my 
learned brother, that the finding of fact by the 
learned District Judge, limited to the follow- 
ing statsment, namely, that the Hkabogam 
Mirasidar of the plaint village had not lost 
his original Kudivaram rights in the village 
cultivable lands at the time of the grant to 
him in 1802 of the Shrotriam Inam, should 
not be disturbed by us in second appeal. 

On that finding, the Inam does not fall 
under the definition ofan ‘Estate’ under 
section 3, clause 2 (d), of the Madras Estates 
Land Act, and the plaintiffs had no right to 
bring suits to enforce the grant of pattahs, 
The right to enforce the grant of pattahs’ 
being the right created by a particular statute 
(section 55 of the Estates Land Act) to ba 
enforced in a particular class of Courts, the 
Civil Courts have no jarisdiction to entertain 
such suits The second appeals, therefore, 
should be dismissed with costs; bat as I said 
before, it should not be taken by the defend- 
ants that these cases have decided the 
question of the alleged permanent occupancy 
rights of plaintiffs in their respective 
holdings, 

Seences, J.—The plaintiff brought this 
suit in the Court of the Sub-Collector of 
Chinglepst under section 55 of the Madras 
Estates Lind Act to compel his landlord 
to grant him a pattah admitting his right 
of occupancy in the land cultivated by 
him. The Sub-Collector found that the 
plaintif was entitled to such a pattah and 
gave him a decree accordingly. In appeal, 
the District Judge decided that the plaintiff 
had not proved that the occupancy right 
lay with bim. The judgment goes farther 
and finds that the land concerned in this 
sait is not part of an estate as defined in 
section 3 of Act 1 of 1908 and, therefore, 
that the suit was not maintainable in a 
Revenue Court. 

The village of Talambur in the Chingleput 
District appears to be held by the defendants 
on Shrotriam tenure. Hxhibit II is the 
original purwanzh or grant, dated 1802, 
From this it appears, that the village - was 
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previously, held on Mokhasa tenure on condi- 
tion of rendering Police services. When 
the Mokhas& was converted into Shrotriam 
in 1802, the services were dispensed with 
and a money rent was substituted. After- 
. wards in 1862, the Shrotriam was enfranchised 

and the title-deed, which is Exhibit IX, was 
granted to the holders. 

As the respondents have taken the objection 
in their written statement, that this village 
is not an estate within the meaning of the 
Act, and as the District Judge has found 
this point in their favour, it becomes necessary 
for us to decide, in the first place, whether 
at the time of the criginal grant, the defend- 
ants’ ancestors were, in the eye of Govern- 
ment, persons already owning the Kudivaram. 
Mr, Govindaraghava Aiyar for the respond- 
ents has strenuously maintained that in 
the Chingleput District, Mirasi rights carried 
with them the right of occupation. | 

In Papala Narayanasami Naidu v. Secre- 
tary of State for India (Pensalani Kanntappa 
Naidu) (5) the ‘meaning of ‘Shrotriam 
tenure’ is considered and the definition of 
Shrotriam in Wilson’s Glossary is quoted to 
show “that a Shrotriam grant gives no right 
over the lands and the grantee cannot 
interfere with the occupants as long as they 
pay the established rents.” Properly speak- 
ing, Shrotriam consists of landsor a village 
held at favourable rate, the land or the 
revenue being assigned to a Brahmin, or 
to servants of the Government as a reward 
for past services. In Venkata Narasimha 
Appa Rao Bahadur v. Sobhunadart Apps Rao 
Bahadur (6) the meaning of the word Mokhasa 
is discussed, The definition given in Wilson’s 
Glossary is quoted to show that it is derived 
from an Arabie word signifying ‘to have as 
one’s own’ and that it means “a village or land 
assigned to an individual, either rent-free or 
at a low quit rent, on condition of service.” 

The graut of the Shrotriam being a grant 
by Government of a portion of their 
Melvaram rights to persons already in 
ocsupation of the land, a presumption appears 
to arise that the persons in occupation were, 
previously to the grant, owners of Kudivaram 
right. If they . were nct Kudivaramdars 


previcusly, it is difficult to understand on 
(5) 14 Ind. Cas. 261, (1912) M. W. N. 496, 24 M. 

L. J. 86 a5 p. 89. 5 ct 

. (6) 29 M. 52 ab p. 56; 16 M. L. J, l; 1 M. L. T, 3; 3 

CO. L. J. 1; 3 4. L. J. 55; 8 Bom. L. R. 1; 10 C. W. N.. 

161; 88 I. A. 46. 
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what right they were occupying the village. 
In this connection, Exhibit IV is a very 
important document as it purports to bea 
Varachattam or settling of rent for the year 
1772, thirty years before the Shrotriam 
grant was made under Exhibit. II, and 
shortly after the British Administration 
begar, which dates from 1760 according to 
the District Manual, page 229. From 
Exhibit IV, it appears that two persons, 
Pothi Reddy and Venkatakristnama Naicken, 
who are described as Kaniyakshi, were cultivat- 
ing Kambattam or home farm-land and that 
the other land in the same village was 
being cultivated by ryots who are described 
as Ullur Sokavasis. It also appears that 
out of the total yield of 100 Kalams of grain, 
the Government took 34 kalams 5 marakals 
and 4 measures as their Melvaram after 
making all deductions, An important feature 
of this document is, that Kambattam lands 
and lands cultivated by Sukavasis are put on 
the same footing. In Wilson’s Glossary, at 
page 492, ‘Sukavasi Kudiyan’is defined as 
one “who lives by the produce of the 
rented lands”, Kaniyakshi is the proprietor, 


“from Kani, the Tamil for land, and ‘adsi’- 


‘andei’, owner, lord. Kaniyakshi became 
afterwards known as Mirasidar (see pages 
2911 and 216 of the Chingleput District 
Manual). Mirasidars had a right to receive 
Thonduwaram or short assessment on all 
produce raised on lands in the occupation of 
non-Mirasidars (page 220). Thunduvaram 
is defined at page 265 as the fixed percentage 
of the Kudivaram which by agreement or 
custom was due to the Mirasidars on all 
lands cultivated by Payakaris. At page 
223, the opinion of Mr. Place that the 
Mirasidar had an undoubted hereditary 
property in the soil; which he derived 
originally from the sovereign, is quoted. 
In the papers on Mirasi right compiled 
by Government in 1862, Kaniyakshi is des- 
cribed at page 872 as “free hereditary pro- 
perty in the land.” Mirasi is the name 
by which it came to be known, a word of 
Arabic derivation introduced by the 
Mahomedans soon after their conquest of the 
Deccan, and denoting hereditary property 
in general. Mirasiis defined by Mr. Ellis 
at page 176 as a general term used to 
designate a variety of rights, all more or 
less connected with the proprietary possession - 
or usufruct of the soil or of ifs pro- 
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duce ‘and by Sankarayya in similar terms, 
at page 218. Thunduvaram is defined at 
page 380 as that which remains to the Mirasi- 
dars of the rent paid by tbe Payakaris after 
tbe liquidation of the land tax. If the 
Mirasidars failed to cultivate for a year, the 
Mirasi right was not forfeited to the Sirkar, 
but the Government could select a tenant 
and confirm him in possession by issuing a 
cowle (pages 221 and 384). It thus appears 
that the Mirasidar was the person who got 
lards cultivated and let tenants into posses- 
sion for the purposes of cultivation. At 
page 434, in Sir Thomas Munro’s minute, the 
right of a Miasidar to cultivate the land is 
recognised. It is also noted that if he fails 
to pay the public assessment, his land is 
liable to sale, but the Mirasidars possessed 
the privilege for some years more or less of 
recovering his land from tenant let in by the 
Government on his consenting to pay the rent. 
The history .of Mirasi tenure after the 
` British occupation appears in pages 300 to 
303 of the Chingleput District Manual. 
Their privileges were continually encroached 
upon, but it appears that these encroach- 
ments did not commence before the 19th 
century. In 1802 when this Shrotriam grant 
was made, there is thus every reason to 
presume that the Mirasi right in the defend- 
ant was unimpaired. Mr. Baden Powell 
in his book on the Indian Village Community 
observes at page 365 that there cannot be 
the smallest doubt that, if the Mirasi village 
claims were anything at all, they were claims 
which originally, at any rate, constituted the 
holders jointly, according to their shares, the 
proprietors of the villages exactly as such 
co-sharers were in other parts of India. 

At page 369 he states : “The produce, if 
there is no Mirasi class, is simply divided 
into the Melvaram, the state share, and the 
Knudivaram or occupant’s share, that is to 
say, after the fees (Meras) of the village 
servants, watchmen, etc., etc., have been 
satisfied out of the grain heaps. When there 
js a body of Mirasi proprietors, then there 
are three instead of iwo to share. Melvaram, 
as before, is the Royal share; Thanduvaram 
ig the landlord’s (Mirasidar’s) share, and 
Koudivaram, the cultivating occu- 
pant’s, as before. This division 
of the Varam into three portions is well 
recognised in the judgment of Collins, ©. J., 
and Muthuswami Aiyar, J., in Chidambara 
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Pillai v. Thiruvengadathiengar (7), but the 
proprietor's share is there called Miraswaram 
instead of Thunduwaram. This Thunduwa- 
ram or Mirasi waram being paid by the Paya- 
karis to the Kaniyakshdar or Mirasidar out of 
the Kudivaram raised upon lands leased ont for 
waram, and the Mirasidar taking the whole of 
the Kudivaram for his Panni lands cultivated 
by bis own labour and the labour of farm- 
servants who were paid wages in grain, it is 
plain that the Mirasidar of such a whole 
village cannot be described as a person not 
owning the Kndivaram in 1802, For the 
purpose of considering who was the owner of 
the Kudivaram in a village of the class of the 
four villages granted as Shrotriam under 
Exhibit IJ, itis necessary to treat the village 
as a whole, fur the portions of estates or of 
villages which under section (3) (2) (b) and 
(c) are not portions of villages falling under 
(d) class. In Exhibit V, an ancient cadjan 
without date, Pothi Reddi and Venkatakrish- 
nama Naicken, appear as Gramathars or 
villagers, which appears -to have 
been an equivalent to Mirasidars. It is 
significant that in the chittas (Exhibit XI 
series) a deduction is made for Thanduvaram 
not only in the Kambatham lands of the 
Shrotriamdars in pattahs Nos. I and 2 but also 
in the fifth pattah, which contains lands 
cultivated by one of the other ryots of the vil- 
lages. It is right to receive this Thanduvaram 
that distinguishes the Mirasi ryote from the 
other Payakari ryots of the village. Itisa 
symbol of this Kadikani right. It appears 
to represent an acknowledgment of the 
cultivator that the Mirasidar has the power 
of disposal of the lands in the village, Later, 
in Exhibits A, VI and XVI the village 
is described as Hkabogam Miras, which means 
an original Miras not divided into several 
pangus or shares. Unlike the case of some 
Shrotriams, it is clear that here the original 
grantees were not Brahmins and that they 
were cultivating as many village lands as 
they could by their own labour and the 
labour of their farm-servants, and giving out 
the rest to Payakaris as under-tenants. Exhibit 
1V mentions the quantity of grain that goes 
to the Padiyal. It also mentions that 
a certain quantity -is given to the ryot. The 
word Kudivaram may be used in two senses 


(7) 7 MCL, 31. 
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(1) the rights of oceupanoy, (2) the share of 
produce which the cultivator, whoever he 
may be, actually gets. Here it is used in the 
latter sense. In section 8 clause (2) (d) of the 
Act, itis used in the former senso. There 
is nothing to show that this Kudi or ryot had 
the right of Kudivaram or Kudikani of the 
village. Infact, the respondents have! not 
attempted to show how the tenants came 
into possession of their lands, It is possible 
and even probable that they have since 
acquired occupancy rights; but in 1802, 1 
consider that the probabilities were that the 
Mirasidar had the Kudivaram right. The 
pattahs show that the Mirasidars were cul- 
tivating part of the village as Kambattam 
and the rest through Sukavasis. The fact 
that the Sukavasis were termed Ullur 
Sukavasis mean that they were residents in 
the villages as distinguished from Purakudis 
brought from other villages. (See page 212, 
Chingleput District Manual). In Ohidambara 
Pillud v.  Thiruvengudathatengar (7), the 
Mirasidar was recognised as having a title to 
the Mirasi waram as distinguished from 
Melvaram or Government share of the 
produce, and itis observed by Muthuswami 
Aiyar, J., “Ordinarily the Mirasidar or 
proprietor in Taraf village has the right of 
cultivation also and he is, therefore, at liberty 
to arrange for it from time to time, either by 
graniing leases or letting it to Parakudis for 
waram, or under what is usually called Pannai 
system, by means of labourers who are paid 
wages in grain.” This must be regarded 
as an authority on the customary rights of 
the Mirasidar class even in a non-taraf 
village, when the Mirasidar has come to hold 
the whole village by virtue of a grant, in addi- 
tion to his original Miras, In Venkutachala 
Gounandan v. Ranguratnam Adtyar (1) which 
follows the decision of Veerana Ambalam 
and Peria Karuppan Ambalam v. Annasawmt 
Iyer (8) and also in Krishnasami Pillai 
v. Varadaraja Ayyanger (9) occupancy 
right was‘found to exist in the tenants 
under certain Mirasidars in yyotwari 
villages. But these were cases of land-holders 
suing in a Civil Court to eject their tenants 
on the ground that they had now- no ocea- 
pany rights. The burden of proving that the 
plaintiffs had a right to evict lay heavily on 

(8) 12 Ind. Cas. 1; 21 M. L. J. 845; 10 M. L. T. 185; 


(1911) 2 M. W. N. 162. 
9) 6 M. 845. 
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them. The observations made by the 
learned Judges who tried those appeals are 
applicable to the particular facts that 
appeared in the findings and evidence in those 
cases. In the particular circumstances of 
the present case, I find nothing to negative 
the presumption that the Kudivaram right ex- 
isted at the commencement of the nineteenth 
century in Kaniyakshidars or Mirasidars, who 
held the Mokhasa, subsequently converted into 
a Shrotriam village. I am, therefore, of 
opinion that the District Judge was right 
in dismissing the suit on this ground. 
The Sub-Collector did not pronounce an 
opinion on this point. 

Saits to compel acceptance of pattah could 
not be brought in an ordinary Civil Court. 
Therefore, the plaints could not be returned 
for presentation in the proper Court and they 
were rightly dismissed. The present appeal 
must be dismissed with costs. 

In this view of the case, I find it unneces- 
sary to express an opinion whether the plain- 
tiff or his predecessors acquired occupancy 
rights subsequent to the original grant of the 
Shrotriam which was the subject of much 
able argament. I consider it advisable to 
express no opinion on this point, as it may be 
the subject of further litigation in a Civil 
Court at some time or other. 

Second Appeals. Nos. 1717 to 1756 will 
follow this judgment, 

Appeals dismissed, 


CALCUTTA HIGH COURT. 
Seconp Orvin, APPEAL No. 1686 or 1910. 
March 9, 1914. 

Present: —Justice Sir Herbert Carnduff, 
Ku., and Mr. Justice Richardson. 
APTAR ALI AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
BROJENDRA KISHORE ROY 
CHOW DHU BRY-~Ptarntire— 
RESPONDENT. 

Assam Land and Revenue Regulation (Act 1 of 1886), 
s. 70—Sale— Adverse possession, whether incumbrance. 

Adverse possession is an incumbrance in con- 
nection with asale under section 70 of the Assam 
Land and Revenue Regulation, 1886. 

Mahomed Nasim v. Kasi Nath Ghosh, 26 O. 194 
at p. 198; 3 0. W. N. 108, relied upon, 

Karmi Khan v. Brojo Nath Das, 22 O. 244 at p, 251, 
referred to. 
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‘Appeal from the decree of the Officiating 
Additional District Judge of Sylket, dated 
January 12th, 1910, reversing that of the 
Sub-Judge of Sylhet, dated May 30th, 1903. 

Mr. Pugh and Babu Broo Lal Chakruvartz, 
for the Appellants, 

Babus Dwara Nath Ohakravartt and 
Ramani Mohan Ohatterjz, for the Respondent. 
JUDGMENT. 

Caanpurs, J.—In the suit out of which 
this appeal arises, the plaintiff sought to 
recover possession of certain land as lying 
within Mauza Damber, and consequently ap- 


pertaining to an estate, purchased by him at- 


a sale for arrears of revenue under section 
70 of the Assam Land and Revenue Regula- 
tion, 1886. In the Court of first instance, 
the contesting defendants did not dispute the 
plaintiff's title to Mauza Damber, but pleaded 
that some of the land claimed lay outside 
that mauza andin their Mauza Pitaboi. The 
plea succeeded, and the suit was partially 
decreed. ° 

On appeal, the lower Appellate Court upheld 
the decision of the first Court, and a second 
appeal was preferred by the plaintiff. The 
main point then urged apparently was, (hat 
the Courts below had not attached due weight 
to the thak map, on which the plaintiff had 
relied, inasmuch as it was a map, the correct- 
ness of which had been affirmed after objec- 
tion taken, and to which, therefore, as was 
held by the Judicial Committee in Rani 
Hemanta Kumari Debi v. Moharaja Jagadindra 
Nath Roy (1) conclusive effect should have 
been attributed. Stephen and Holmwood, JJ., 
considered that the case should be re-con- 
sidered from this point of view, and they re- 
manded it to the lower Appellate Court, with 
the direction that tbat Oourt should find 
whether the map concerned was of the 
character indicated, and, if so, whether 
either party had acquired rights, not shown 
on the map, by adverse possession or other- 
wise. 

The appeal comes before this Court again 
with the result of the learned District Judge’s 
re-consideration of if. He has found that 
there was a boundary dispute between the 
two mauzas atthe time when the thak map 
was prepared, that it was decided in favour 
of the proprietors of Mauza Damber by the 


highest authority in the district, and that, 
(1) 10 C. W. N. 620; 3 A. L. J. 363; 8 Bom. L, R. 
400; 16 M. L. J. 272; 1 M. L. T. 135. 
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therefore, the map was of the same character 
as that dealt with in the case cited above. 
Tha correctness of this finding has been at- 
tacked by the learned Counsel who has ap- 
peared for the appellant; but, without ex- 
pressing a final opinion on the question whe- 
ther the order which was passed on the dis- 
pute in this case, was an order comparable 
with the “judicial order”, which their Lord- 
ships of the Privy Council had before them 
in Rant Hemanta Kumari Debi’s case (1), -I 
think that the conclusion of the District 
Judge may be supported asa conclusion of 
fact with which we cannot interfere. There 
was a dispute between the parties at the time, 
the dispute was decided between them and 
the decision was not contested. Whether 
that decision was a judicial decision and 
in that sense conclusive, or whether it had 
not, in strictness, that character, the cir- 
cumstances that there was a dispute and a 
decision upon it, must be of great, if not 
overwhelming, weight in determining what 
was the trae boundary between the 
two mauzas. i 

The Judge has, however, further held that 
no question of adverse possession arises, ba- 
cause adverse possession is not an incam- 
of a recorded pro» 
prietor, aud also because the plaintiff, al- 
though he was admittedly the owner of some 
shares in certain specified villages in the 
mahal sold for arrears, {was not a defaulting 
proprietor of it, and, therefore, purchased 
free from encumbrances. I cannot affirm ` 
these views. Adverse possession has in a 
number of cases, see Karmi Khan v. Broio 
Nath Das (2)—been held to be an incum- 
brance, and it was so regarded in connection 
with a sale under section 70 of the Regu- 
lation with which we are here concerned. 
See Mahomed Nasim v. Kast Nath Ghose (8), 
And Iam myself unable to understand how 
it is possible to take the plaintiff out of the 
scope of the third proviso to section 71 of 
the Regulation, which declares that nothing 
in the section (which frees the property 
purchased from an ineumbrance) shall 
apply when the purchaser is a recorded or 
unrecorded proprietor of the estate. 

I think, therefore, that there must be an- 
other remand for a finding, on the evidence 


{2) 22 C. 244 at p. 251. 
(3) 26 C. 194 at p. 198; 3 C. W. N. 108. 
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already on the record, on the third and 
seventeenth issues, as originally framed. The 
case should be remitted to us with the 
finding of the lower Appellate Oourl as 
speedily as possible. 
RICHARDSON, J.—I agree, 
Oase remanded. 


BOMBAY HIGH OOURT. 
Seconp Civit Appgst No 531 or 1912. 
September 22, 1913. 
Present: —Mr. Jastics Beaman and 
Mr. Justice Macleod. 
LAXMAN GANESH RAJENDRA— 
PLAINTIFE— APPELLANT 
versus 
MATHURABAI NARAYAN GOVIND — 
DEFENDANT— RE8POADENT. 

Transfer of Property Act (IV of 1882), s. 101—One 
mortgagee holding two mortgages over same property— 
Property sold in decree based on first mortgage Sale 
subject to second mortgage—Property purchased by mort- 
gagee himself—Second mortgage, whether eatingwished. 

Where a mortgagee, holding two different mort. 
gages over the same property, sues on foot of the 
first mortgage, and on obtaining a decree, purchases 
the property himself “subject to his second mort- 
gage”, his second mortgage is extinguishd and he be- 
comes an absolute owner of the property. 


Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 180 
of 1911, confirming that passed by the firat 
class Subordinate Judge. at Nasik, in Civil 
Suit No. 479 of 1910. 


Mr. Gadgil, (with him K. A. Kelkar), for 
the Appellant. 
Mr. D. R. Patwirdhan, for the Respondent. 


JUDGMENT.—The property in ‘suit was 
first mortgaged by its owner to Govind and 
his two brothers in the year 1886. In 
1894, the land was again mortgaged to 
Govind for Rs. 2,500. In the meantime it 
would appear that Govind’s two brothers 
must have died, because in 1895 Govind 
brought a suit upon the mortgage of 1886 
and obtained a decree. The mortgage 
amount claimed was Ra. 2,000. Govind 
obtained permiasion to bid at the sale of 
the property, and als» applied to the Court 
that that sale should be made subject to his 
own second mortgage of 1834, It appears 
that this application was at first rejected, 
bat the sale cartificate shows that ths pro- 
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perty was sold subject to Govind’s second 
mortgage of Rs. 2,500, and was purchased 
by Govind himself for Rs. 1,791. Govind 
is the grandfather of the present minor 
plaintiff. Govind appears to have had two 
sons, Ganesb, the father of the plaintiff, 
and Narayan, whose widow is the defendant 
in this suit. Ganesh predeceased Govind. 
The defendant’s husband survived Govind 
by a short time, both dying in the year 
1904. Therefore, the family appears to 
have consisted, before the death of Govind, 
of Govind, his son Narayan, and his grand- 
son, the plaintiff. On the death of Govind, 
the family consisted of Narayan and the 
plaintiff, and on the death of Narayan, the 
ordinary result would have been that all 
the joint family property would have come 
into the sole and exclusive ownership of 
the minor plaintiff, But in 1905 it appears 
that a partition was sanctioned by the 
District Court of Nasik between the minor 
plaintiff and his annt, the defendant, the 
latter taking in the proportion of 6/16ths. 
Speaking for myself, I must record my 
surprise that any arrangement of that 
sort should hava been come tc and 
sanctioned by the District Oourt, since 
on the facts, which have been stated 
on appeal, it appears to me perfectly 
clear that the minor was entitled to the 
whole of the joint family property, whatever 
it may have been, and the defendant 
merely to maintenance. 

Reverting to what happened in 1395, 
when Govind redeemed the first mortgage 
of 1886, it would appear that as a result of 
that sale and his purchase, the: property, 
which was the subject-matter of that mort- 
gage and his own subsequent mortgage of 
1894, became his exclusive property, or 
that of the joint family of which he was 
a member, 

It has been contended on behalf of the 
plaintiff that, having regard to the terms of 
the sale certificate, we are bound to hold 
that Govind kept alive the charge represent- 
ed by his second mortgage of Rs. 2,500 
upon this properfy in his own interest 
withia the lavuguage and intention of 
section 101 of the Transfer of Proporty 
Act. 


Now, when the partition of 1905 was 
effected, a very curious procedure was adopted 
as apparently the officer entrusted with 
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making lots, put up all the documents, 
which had the appearance of being valuable 


securities, in sixteen packets, of which the 


defendant drew six and the plaintif ten. 
Very unfortunately, I think, one of those 
lots contained the sale-certificate of 1895, 
and the otber mortgage-deed of 1894. 
The former was drawn by the defendant, 
who has ever since been in actual possession 
of the property. The latter was drawn by 
the minor plaintiff, who now seeks to enforce 
it against the defendant, as though the 
relations subsisting between them were the 
ordinary relations of mortgagor and 
mortgagee, 

In our opinion, it is clear that after what 
has occurred in 1895, Govind could have 
had no right tosue himself in a double 
capacity as mortgagee under the mortgage 
_cf 1894, and mortgagor under the sale- 
certificate of 1295. We think that as he 
could have had no cause of action against 
himself, it is impossible that those who 
claim under him as heirs should have any 
cause of action against each other upon the 
same materials. For these reasons, we 
are of opinion, that the decision of the 
lower Appellate Court is right and ought to 
be confirmed with all costs. 

Decree confirmed. 


OCALOUTTA HIGH COURT. 
Lerrers Parent APPEAL No. 164 or 1911. 
March 16, 1914. 

Present:— Sir Lawrence Jenkins, Ka., 
Chief Justice, and Mr. Justice D. Chatterjee. 
“GORA CHAND CHATTERJEE AND 
OTHERS— Da FENDANTS— APPELLANTS 
versus 
KESHAB CHUNDER KHOWAS AND 
OTHERS-—PLAINTIFES— RESPONDENTS. 

Mesne profits—Oo-sharers—Recovery of ‘possession 
—Ouster. 

Mesne profits may be awarded to a co-sharer suing 
another co-sharer for recovery of possession of his 
(plaintiff's) share in a certain joint property, if there 
has been an ouster. The mere excess of enjoyment 
does not in itself amount to an ouster. In the 
absence of ouster, mesne profits cannot be given. 

Appeal, under section 15 of tne Letters 
Patent, from the following judgment of 


Mr. Justice Carnduff, dated August 14, 1911, 
in Second Appeal No. 1758 of 1909:— 

JUDGMENT.—This appeal arises out of a 
suit for the recovery of possession of seven 
tanks. There were various defendants in- 
cluding the present appellant who claim2d 
title to a one eleventh share in the tanks, 
The suit was resisted by all the defendants. 

In the Court of first instanca, the plaint- 
iff obtained a decree in full. On appeal, 
the claim of the present appellant to the 
1/llth share claimed by him was upheld. 
The appeal was accordingly allowed as re- 
gards his share, mesne profits were directed in 
respect of only 10/ilths of the tanks and pro- 
portionate costs were allowed. 

The appellant is, however, still dissatisfied 
and he appeals again to this Court against so 
much of the decree of the learned District 
Judge as renders him liable for mesne 
profits along with the other defendants. 
On his behalf it has been contended that he 
ought to be absolved from such liability. 

It appears that in the first Court it was 
found that the first defendant, who is the 
present aopellant, was liable for the dispos- 
session generally, “Ib has also been satis- 
factorily proved” the Munsif writes “that 
the other metah defendanta, by order of de- 
fendant No. 1 forcibly caught fish in dighi 
and shire tanks, which are in the heart of 
the village and which are the biggest tanks.” 
“I find” he concludes “on the evidence that 
there was forcible looting of the fishes by 
the order of defendant No.1 in Baisakh 
1313.” 

An application was made to the learned 
District Judge for an- amendment of his 
decree on the ground, that it was not in 
conformity with the judgment, in that tle 
latter established the first defendant’s title 


- to]/11th share, whereas he was made liable by 


the former for mesne profits in respect of the 
dispossession of the remaining 10/1lths, The 


. application was disallowed on the ground 


that there was no inconsistency between the 
two. The learned District Judge was then 
atked to review his jadgment on the same 
ground, and itis quite clear from his order 
on that application, that notwonly did the 
Jadge not intend to disturb the findings of 
the Court of fifst instance as to the present 
appellant’s responsibility for the dispossession 
generally but also that no attempt was made 
in the appeal before him to disturb it, 
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In these circumstances, I think tbat this 
appeal must be dismissed with costs. 

From the above judgment the defendants 
appealed, 

Babu Susil Madhab Mullick for Babu 
Provash Chandra Mitter, for the Appellants. 

Babu Jyoti Prosad Sarbadhikary, for the 
Respondents. 

JUDGMENT. 

Jevxins, ©. J—This is an appeal that 
arises out of a suit brought by the plaintiffs, 
who are co-sharers in certain tanks, against 
the defendants, one of whom has been held to 
be a co-sharar of the plaintiffs. The plaintiffs 
have established their right to be co-sharers 
to the extent of 10/llths. The defendant No. 1, 
appellant before us, has established his 
right-¢to be a co-sharer to the extent of the 
remaining 1/Llth, joint possession has been 
awarded by the lower Appellate Court in 
favour of the plaintiffs. This decree modi- 
fied the decree of the Munsif, who granted 
the plaintiffs possession of the 16ch annas of 
the tank, and also, as a consequence, mesne 
profits. While the lower Appellate Court 
varied the decree in the manner Í have indi- 
cated, it adhered to the award of mesne 
profits as against the co-sharer. It is from 
thia part of the decree that the defendant 
No. l appealed to the High Court and ap- 


pealed without success, for the learned Judge’ 


before whom it came thought that it was 
right to decree mesne profits. The present 
appeal is under the Letters Patent from this 
judgment of a single Jadge. | 

In my opinion the appellant is eatitled to 
succeed. Itis true that mesne profits may 
be awarded against a co-sharer, if there 
has been an ouster. The mere excess of 
enjoyment does not in itself amount to ouster, 
and there is nothing in any of the judgments 
which affirm the ouster of the plaintiffs by 
their co-sharers, In the absence of such a 
finding, mesne profits cannot be given. It 
may be that the plaintiffs have purchased 
that which placed them in some difficulty. 
But it ia not for us to advise the plaintiffs ag 
to what they should do, thoughI cannot think 
that they are without remedy. It may be 
that a suit for partition or for regulation of 
< rights would lie, but that isa matter which 
the plaintiffs must consider, if not satisfied 
with the result of this litigation. 

The result is that the judgment of Mr. 
Justice Carnduff must be reversed, and the 
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decree of the lower Appellate Court varied 
so far as it awards mesne profits against the 
present appellant. : 
The appellant is entitled to his costs of the 
appeal before Mr. Justice Carnduff and before 
this Bench. 
D. Cuatrarsen, J.—I agree. 


Appeal accepted. 


BOMBAY HIGH COURT. 
Firsr Orvis Apewat No. 105-or 1913, 
September 29, 1913. 

Present:—Sir Basil Scott, Kr., Chief J ustice, 

; and Mr. Justice Batchelor. 3 
HARI GOVIND KULKARNI—Prarwtire 

— APPELLANT 
versus 
NARSINGRAO NOUHERRAO— 


Derenpant — RESPONDENT. 

Civil Procedure Oode (Act V of 1908), O. XXI, r. 7— 
Emecution—Whether emnecuting Court can question 
jurisdiction of Court passing decree—Bombay Court of 
Wards Act (Bom. Act I of 1905), s. 32, whether 
applicable to pending suits. 

Under Order XXT, rule 7, of the Code of Civil Pro. 
cedure, a Court executing a decree has no power 
to question the jurisdiction of the Court which 
passed the decree. 

Section 32o0f the Bombay Oourtof Wards Act 
was not intended to apply to pending suits. 


First appeal from the decision of the 
District Judge of Belgaum in Darkhast 
No. 5 of 1912. 

Mr. 8. R. Bakhle, for the Appellant. 

Mr. Nilkanth Atmaram, for the Respond- 
ent. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Belgaum 
dismissing an application for execution ofa 
decree, which had been passed by the Joint 
Subordinate Judge at Belgaum in Snit No. 
246 of 1906. The decree was against defend- 
ant No. personally and against the 
joint estate of defendants Nos. 1 and 2, 
It has not been made clear to us why the 
application for execution was nob made to, 
or entertained by, the Court which passad 
the decree. But we will assume that the 
application was rightly made to the District 
Court. The learned District Jadgə dis- 
missed the application on the ground that 
the decree was a nullity and incapable of 
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execution. There are cases which were 
decided under the Code of 1882 in which 
the opinion was expressed that it is open 
for an executing Court to consider whether 
the decree sent to it for execution was 
pasaed bya Court having jurisdiction to 
pass it. The dictum to that effect in the 
Bombay Reports is to be found in Haji 
Musa Haji Ahmed v. Purmanund Nursey 
(1), and it was accepted in Imdad Ali v Jagan 
Lal (2). The ratzo of the dictam in Haid Musa 
Ravi Ahmed v. Purmanund Nursey (1) was 
that the (ode recognizes in section 225 the 
right of the executing Coart to inquire iato 
the jurisdiction of the Court which passed the 
decree. That section, however, has been 
altered in the Code of 1908, for the words 
“or of the jurisdiction of the Court which 
passed it,” have been omitted in Order 
XXI, rule 7, and we think that the 
inference is clear that the executing Court 
has no power under the praesent Code to 
question the jurisdiction of the Court which 
passed the decree under execation. We 
are, therefore, of opinion that the - learned 
District Judge acted ulira tires in deciding 
that the decree which he was called upon to 
execute was a nullity. We further disagree 
with him in the reasons which he assigned 
for holding that the decree was a nullity. 
The facts upon which he based his concla- 
sion were, that on the 18th May 1907, a 
few days before the decree, a uvtification 
was issued ander section 13 of the Court 
of Wards Act I of 1905, to the effect that 
the Court of Wards would assume superin- 
tendence of the estate of the defendants 
with effect from the 15th May 1905. The 
Joint Subordinate Judge was informed of 
the notification, and was asked by the 
defendants to make the Court of Wards a 
party. He, however, declined to do so, 
saying that the section had no retrospective 
effect. Presumably by “the section”, he 
meant section 32 of the Codeof ‘Wards Act 
of 1905. We agree with the learned Sub- 
ordinate Judge in thivking that that section 
was not intended to apply to pending 
suits. In terms it refers to saits “brought 
by, or against,” a Government ward, The 
guit before the Joint Subordinate Judge 
was not sucha suit. Section 32 must be 


(1) 15 B. 216 at p. 219. 
(2) 17 A. 478; A. W. N, (1895) 109. 
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read with section 31, which pravides that 
before sach a suit is brought, notice shall 
be delivered to, or left at the office of, 
the Court of Wards, This is impossible in 
the case of a suit pending at the time of 
the assumption of superintendence of the 
estate by the Court of Wards. Moreover, 
the phraseology of section 32 relating to 
suits makes no such distinction as that of 
section 17, which relates to execution of 


va 


decrees, and provides that no proceeding in - 


execution of any decree against the Govern. 
ment ward or his property shall be instituted 
or continued until the decree-holder files a 
certificate from the Court of Wards that the 
decree-claim has been duly submitted. That 
apparently is the only provision which the 
Legislature has thought necessary to maka 
for the protevtion of the estate of a Govern- 
ment ward, where a decree has been passed 
in 8 suit instituted before the assumption of 
superintendence by tbe Court of Wards. 
For the above reasons, we set aside the 
order of the District Judge dismissiug the 
Darkiast with costs. The respondents must 
pay the cosis, if any, of the hearing in the 
lower Court and the costs of this appeal. 
Order set aside. 


MADRAS HIGH COURT. 

Seconp Civ, Appeau No. 155 or 1912. 

February 4, 1914. 

Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
VELLAICHAMI SHRVAI— Derenpant— 
APPELLANT 
VETSUS 

MAMUNDI SERVAI AND ANOTHER -——- 


PLAINTIFFS— RESPONDENTS. . 
Custom—-Stridhanam— Widow of Agambadia caste— 
Succession—Parents succeed in preference to husband’s 
kindred. 
According to custom, the stridhanam property of a 
widow of the Agambadia caste, who leaves no issue, goes 
to her parents and not to her husband’s kindred. 


Second appeal againat the decree of the | 


District Court of Madura, in Appeal Suit No. 
142 of 1911, preferred against that of the 
Court of the Principal District Munsif 
of Madura, in Original Suit No. 646 of 
1909. 
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Mr. S. Srinivasa Aiyangar (with him Mr. 
V. Purushothama Atyar), for the Appellants. 

Mr. T. Rangochariar, (with him Mr. R. V. 
Krishnaswamy Aiyar). for the Respondents. 


This Second appeal coming on for hearing 
on the 16th of January 1913, the Court 
(Benson and Sundara Aiyar, JJ.) delivered 
the following 


JUDGMENT.—The third issue framed in 
the suit was “Are the husband’s relations 
disentitlad to the property of a woman accord- 
ing to the custom among the Agambadia 
caste.” The form of the issus threw on the 
defendants the onus of proving that the 
husband’s relations are not entitled to inherib 
according to the usage of the community tu 
which the parties belong. In thé circum- 
stances of the case, it would have been better 
to word the issue so as not to throw the 
onus distinctly on one side. The customs of 
the Agambadia community are not in all 
respects iJentical with those prevailing among 
other castes, Re-marriage of widows seems 
to be comm:n among them. Itis not clear 
whether re-marriage is regarded as putting an 
end to all ties of kindred created by the first 
marriage between the woman and her first 
husband’s relation, The payment of prnisam 
is, according to the finding of the lower 
Courts, a usual incident in all marriage3—ap- 
parently the lower Oourts also consider that 
parisam was originally at least regarded as 

' “bride- price’ paid to the parents of the bride. 
They bave alsa assumed that when ‘bride- price’ 
was paid, the stridhanam property of a married 
woman went to parents, in the absence of 
issue, in preference to her husband or his 
sapindas, No finding bas been recorded on 
the question whether the community has 
adopted any different rule of succession in 
later time © We consider it desirable to 
modify the third issue thus: “What is the 
rule of suecession applicable to the siri- 

~dhanam property of a woman in the absence of 
any issue inthe community to which the 
parties belong?, If there are different rales 
of succession depending on differences in the 
form of marriage, what are they? Is there 
any special rule applicable to the property of 
a@re-married woman?” We request the lower 
Appellate Court to submit findings on the 
above questions. ‚Both parties may adduce 
fresh evidence. The Court may,if it con- 
siders it dosirable to do so, examine competent 
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persons as Court witnésses to enab’e it to arrive 
at satisfactory findings on the questions at 
issue. The finding will be submitted withia 
three months from the date of the recsipt 
of this order. Seven days will be allowed 
for objections. “The farther hearing of the 
case is adjourned till the receipt of the 
findings. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Madura submitted the following 


FIN DINGS.—The following are the issues 
on which I am required to submit finding: — 

I. What is the rule of succession applica- 
ble tothe stridhanam property of 
a woman in the absence of any issue 
in the community -to which tho 
parties belong. If there are differ- 
ent rules of succession depending on 
differences in the form of marriage, 

what are they? 
II. Is there any special rule applicable to 
the property of are-niarried woman? 


(2) Further evidence has been adduced. 
The plaintiff examined nine additional wit- 
nesses and the 2nd defendant twelve. At the 
commencement of the inquiry, I expressed 
willingness to examine as Court witnesses any 
competent persons accepted by both sides. 
No agreement {was come to, although some 
names were suggested by the 2nd defend- 
ant, and consequently no Court witnesses 
were examined. : 

(3). The parties are agreed that there is 
but one rule of succession which is not sab- 
ject to mibddification on account of any 
differences in the form of marriage, This 
furnishes the answer to the second part of the 
first issue, 

(4) They are also agreed in holding that 
there are no special rules applicable to the 
property of a re-married woman. The second 
issue is, therefore, answered in the negative. 

(5) Passages in the evidence indicate, that 
the rites and ceremonies followed at marriages 
amongst Agambadiars vary to some extent 
according to the social position of the par- 
ties. In this the community is, no doubt, 
following the world-wide practice of imitat- 
ing those who are regarded as holding a 
socially superior position. Imitation in this 
country is rendered easier by the fact that 
the customs imitated are for the most part 
immutable, while elsewhero there is fre. 
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quently a tendency to discard a custom be- 
cause others have taken to adopting ite 16 
hy no means follows, however, that a com- 
munity intends to adopt along with the 
form all the legal consequences which attach 
to ib amongst those who have followed it for 
generations. Itis common ground that, in 
the caste now in question, re-marriage of 
widows is permitted and dissolution of 
marriage is freely allowed. The only condi- 
tion imposed in case of divorces appears to 
be the payment of a sum of money vary- 
ing in amount according to the cireamstances 
of the case. 

(6) The plaintiff contends that the pro- 
perty of a woman passes on her death with- 
out issue to the last of her husbands or to his 
kindred to the exclusion of previous husbands 
and their families, and this quite irrespective 
of the fact that it may have been acquired 
during the subsistence of some prior marriage. 
The 2nd defendant, ou the other band, 
alleges that the property goes to the parents 
of the woman or their family. Some of the 
plaintiff's witnesses base the husband’s rights 
on the fact that he must perform the obse- 
quies of the owner. Ibis conceded by most 
of the defendants’ witnesses also that these 
rites should be carried out by the husband, 
though as one of them puts it, the husband’s 
family sometimes declines to do so, if no 
property is to come to them saying Why 
should we shave our heads for nothing.” The 
defendants’ evidence is, however, that the 
performance of the ceremonies does not in 
itself confer any rights in the property. The 
explanation given is that the only property 
that a husband’s family can expect to get 
is what belonged to him and isin the hands 
of his widow and that the instances of re- 
fusal arise only in the case of a widow who 
holds no property of her husband. In this 
connection, it may be noted that most of the 
evidence as to custom now produced relatcs 
specially to the particalar facts of the pre- 
sent case, č. e, to the succession to an 
jssueless widow and not to the rule appli- 
cabie where the husband survives the wife. 
The defendants’ witnesses, however, state 
generally that this makes no difference. 

(7) No explanation appears in the evidence 
as to the origin of the practice of paying 
“parisam.” It seems probable that it is a 
survival from a time when an actual “bride- 
price” was paid as is surmised by the 
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District Munsif. If this be the correct 
explanation, then marriages in the Agambadia 
caste must originally at any rate have been 
celebrated in the Asura form. Presumably 
the rule of succession to a woman’s property 
was that incidental to marriage in an “un- 
approved form.” It has not been suggested 
in the evidence for the plaintiff, that there 
has been a change in the rules of succession in 
later times and I do not think that such a 
change can be inferred from the fact that 
the husband no longer gives “as mach 
wealth as he can afford” for the purchase 
of bride but makes merely a nominal 
payment which cannot be regarded as price 
af all. 


(8) It seems to me that the rale 
contended for by the defendants is more 
in consonance with the admitted marriage 
castoms of the caste than that which the 
plaintiff relies upon. The former rule is 
easily applied and leads to no complicaticns. 
With the latter, the case is the reverse. 
According to the defendants’ rule, the 
rights of any particular husband and his 
kin are dependent on whether theowner of 


the property choses to exercise her 
right of contracting another marriage or 
not. 


(9) Coming to the oral evidence, I prefer 
that of the defendants’ witnesses. Several 


of them are persons who from their position . 


in the caste are well able to speak about 
its usages. Others give evidence from 
personal experience of the application of 
the rule, e.g. D. Ws. Nos. 12 and 16 are 
men who have been adversely affected by 
it. Almost all give instances illustrative 
of how the rule works from cases with 
which they are personally acquainted. 
Nothing has been elicited to show that 
they are particularly interested in support- 
ing the defendants’ version. Some in- 
consistencies have been pointed out in their 
evidence, but 1 do not think that these relate 
to any differences in principle but merely 
to the application of the rule in hypo- 
thetical cases. To give opinions on such 
matters might well puzzle persons more 
competent than these witnesses. On the 
other hand, the plaintiff’s witnesses are not 
persons who hold any special position in 
the caste. Several of the instances cited 
by them in support of their statements 
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are not apposite, e.g., P. W. No. 16 “refers 
to property which admittedly balonged to 
the family of the husband of the woman 
whom he mentions. Vide also P. W. No. 17. 
Several of the witnesses have nət made 
it clear whether they are referring to 
property of a decsased husband in the 
hands of a widow about which there is 
no dispute or to cases of the kind to 
which this inqtiry relates. From the 
judgment of the High Court, it appears 
that the burden of proof is not to be 
cast distinctly ou either side. Taking the 
evidence as a whole, I think, that adduced 
for the defendants is entitled to the 
greater weight. I would, therefore, answer 
the first question by saying that the 
stridhanam property of a woman goes to 
ber parents’ family in the absence of issue. 
The material available is not sufficient 
for a determination of how the succession is 
worked ont in detail, The witnesses say 
generally that the parents socceed, but, as 
far as the instances given go, there.appears 


to be no preference of females over 
males and the property has. usually 
been taken by the father or his male 


descendants, : 

(10) Some questions have been put to 
witnesses regarding the sub-divisions of the 
caste and as to differences. in custom 
prevailing in these divisions, It has not, 
however, been argued that the plaintiff 
relies upon membership of any particular 
division in support of his case and it is, 
therefore, unnecessary to refer to the matter 
further, ` 


This second appeal coming on for final 
hearing after the return of the findings of tbe 
lower Appellate Court upon the issues referred 
by the Court for trial, this Court delivered 
the following 

JUDGMENT.—The question is whether, 
according to custom, the stridhanım pro- 
perty of a widow of the Agambadiu caste, 
who left no issue, goes to the parents of 
the widow or their family or to her 
husband’s kindred. The District Judge 
has found that according to custom, the 
parents are entitled to the property. 
Objection is taken to this finding. In this 
caste re-marriage is allowed by custom. 
Divorce also is freely allowed, the only 
coadition is payment of certain money. 
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It is not shown that the parties have 
any gotra and that the wife on marriage 
adopts the husband’s gotra. Oc marriage 
the husband pays payisam, a small sum 
of money to the parents. This is very 
probably a survival from the time actual 
“‘bride-price’ was paid. These facts support 


the conclusion drawn by the District 
Judge from the oral evidence in favour 
of the father’s right of succession. 


Instances have been proved in which this 
rule has been followed by the caste. Wo 
think for these reasons that the District 
Judgeis right. We, therefore, reverse the 
decree of the District Judge and restore 
that of the District Munsif with costs in 
this and the lower Appellate Court. 
Decree reversed. 


PUNJAB CHIEF COURT. 
Second Crvin Appear No. 1277 or 1910. 
May 14, 1913. 

Present:—Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

ALLAH DITTA arp otapas—PLaIntires— 
APPELLANTS 
versus 
GAUHRA AND OTAERS— DEFENDANTS — 


RESPONDENTS. 

Custom—Alienation—Widow— Widow's rights in 
absence of collaterals —Patti, owners of—~Right to contest 
widow's alienation—Onus of proof—Wajib-ul-arz— 
Instances, 

A widow's estate is a limited one but it is only 
limited for the benefit of reversioners. Where there 
are none, she is to all intents and purposes an 
absolute owner. 

Wazira v. Mangal, 10 Ind. Cas. 294; 2 P. B. 1911 
Rev.; 3 P. W. R. 1911 Rev.; 188 P. L. R. 1911, cited. 

Where the proprietors of a patti, who were not 
a compact body, but belonged to miscellaneous 
tribes, sued for possession of a land willed away by 
a widow in favour of her brother’s son, on the ground 
that the widow had no power to alienate except 
for necessity, and that, in the absence of collaterals, 
they were entitled to succeed: 

Held, that the onus lay on the plaintiffs. 

Harnam Singh v. Partab Singh,102 P. R. 1906; 
129 P. L. R. 1908; Dasounda Singh v. Mangal, 5 Ind. 
Cas. 817; 26 P. W. R. 1910; 166 P. L. R. 1910; 18 P. 
R. 1919, Nihala v. Rahmatullah, 187 P. R. 1908, 
followed. 
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The entry in the wajth-ul-arz, that a widow is not 
allowed to make a gift to any of her paternal 
relations, was inserted in the interests of the 
collaterals but has no effect where there are none, 
who might challenge the alienation made by the 
widow. Inthe absence of any instance, the entry 
in the riwaj-i-am is not sufficient proof of a custom 
entitling the proprietors of the patti to succeed. - 

Second appeal from the decree of the 
Divisional Judge of the Jullundur Division, 
dated 29th August 1910, reversing that of the 
Subordinate Judge, 2nd class, Jullundur, 
dated 220d December 1909, decreeing 
plaintiffs’ suit, 


Mr. Pestonj: Dadabhat, for the Appellants. 

Rai Sahib Pandit Devi Ohand, for the 
Respondents. 

JUDGMENT.—Snba, the last male pro- 
prietor of the land in suit, died, leaving a 
widow, Musammot Hukman. After her death, 
Gauhra, her brother’s son, obtained possession 
of the land and claims to hold under a Will 
executed in his favour by Musammat Hukman. 
Plaintiffs, the proprietors of the paté2, sued for 
possession on the ground, that Musammat 
Huokman had no power to alienate the land 
except for necessity, and that in the absence 
of collaterals, they were entitled to succeed. 
The first Court decreed their claim, 

The lower Appellate Court relying upon 
Harnam Singh v. Partab Singh (1) and Dasounda 
Singh v. Mungal (2) dismissed plaintiffs’ 
suit. They have filed a farther appeal in this 
Court. - 

The first question for decision is upon which 
party, the onus lay? 

We have no hesitation in holding that it lay 
upon the plaintiffs. The rulings cited by the 
Divisional Judge are in point, and so is 
Mihala v. Rahmatullah (3). In the 1908 and 
1910 cases, the dispute was between the 
proprietors of the patéz and a blood relation 
of the deceased proprietor. In Harnam Singh v. 
Partab Singh(2) the principal defendant claimed 
to be related to the deceased proprietor, but the 
claim of the plaintiffs, proprietors of the patti, 
was dismissed solely on the ground that they 
had not discharged the onus which lay on 
ther. 

Tn the present case, as in the 1906 one, the 
proprietors are not a compact body, but are 


(1) 102 P. R. 1906; 129 P. L. R. 1906. 

(2) 5 Ind. Oas. 817; 18 P. R. 1910; 26 P. W. R. 
1910; 166 P. I. R. 1910. 

13) 187 P. R. 1908. 
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of miscellaneous tribes. The Counsel for. 
appellants relies upon the village wajib-ul-arz 
and the riwaj-¢-am of the Jullundar Tahsil. 

According to the former, a widow is not 

allowed to meke a giftto any of her paternal 

relations. This provision was, of course, 

inserted in the interests of the collaterals -d 

has no effect where there are none, and 

where thers is consequently no one competent 

to challenge an alienation by a widow. As 

regards the réwaj-z-am, we agree with the 

view taken of it by the lower Appellate Court. 

We do not think, it can have been intended to 

apply to the case ofa village or pati: where 

the proprietors are of different tribes. In the 

absence of any instance, we certainly are not 

prepared to hold that the entry in question 

is suffisient proof of a custom entitling the 

proprietors of the prtiz to succeed to Suba’s 

land. ; 

Mr. Pestonji urges that the widow’s estate 
is alwaysa limited_one. Quite so, bub it is 
only limited for the benefit of reversioners; 
Where tbere are none, she is to all intents ` 
and purposes an absolute owner. Counsel’ 
referred _us also to Waztra v. Mangal 
(4), bat we cannot find anything ` there 
which assists his contention, The fifth 
proposition laid down therein by the Hon’ble 
the Financial Commissioner is against him. 
To sum up, we hold that the onus was upon 
the plaintiffs and they have not discharged 
it. The appeal fails and is dismissed with 
costs, 

Appeal dismissed. 


(4) 10 Ind. Cas, 204; 2 P. R. 1911 Rev; 3 P, W. R. 
1911 Rev.; 188 P. L. R. 1911. 
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MADRAS HIGH COURT. 
OBDINARY ORIGINAL Crvit JURISDIOTION No. 42 
or 1913. 

October 6, 1918. 

Present:—Mr. Justice Wallis. 

M. G. DWARKA DOSS GOVARDANA 
DOSS— PLAINTIFF 
versus 
0. ©. DANAKOTI AMMAL AND otHers— 


DEFENDANTS. 

Transfer of Property Act (IV of 1882), s. 54— 
Transfer of mortgage-debt, whether sale—~Registration Act 
(III of 1877), s. 17—Equitable mortgage—Registration. 

A transfer of a mortgage by the deposit of title-deeds 
does not require registration under either the 
Transfer of Property Act or the Registration Act. 


Ganpat Pandurang v. Adharji Dadabhai, 3 B. 312, - 


distinguished. 
Kedarnath Dutt v, Sham Lall Khettry, 11 B, L. R. 
405; 20 W. R. 150, referred to. 


A transfer ofa mortgage isa transfer of the 
mortgage-debt with its attendant securities and not a 


. sale of the immoveable propsrty, therefore no regis- 


tration is required by the Transfer of Property Act 
of such a transfer. 


Subramaniam v. Perumal Reddi, 
followed. 

Tarvadi Bholanath v, Bat ans, 26 B. 805, 4 Bom. 
L. R. 18, referred to. 


Ramasami Pattar v, Chinnan Asari, 24 M. 449, dis; 
tinguished. 

Mr. O. P. Ramaswamy Iyer, for the Plain- 
tiff, 

Mr. V. Mastlamani Ean for the Defend- 
ants. 


JUDGMENT.— [n this case the defendants 
executed a promissory-note in favour of 
Rajah Venugopala Bahadur and effected an 
equitable mortgage at the same time by 
deposit of title-deeds. Rajab Venugopala 
Bahadur subsequently endorsed the promis- 
sory-note to the present plaintiff and at the 
same time handed over to him the 
title-deeds which had been deposited with 
him. 2 


18 M. 454, 


“The case was posted on the undefended 
board, but at the hearing, it was objected 
for the defendants, that the plaintiff was 
not entitled to any relief in respact of the 


` mortgage for want of registration. The objec- 


tion came to this, that the registration was 
requisite both under section 54 of the 
Transfer of Property Act and under the 
Registration Act. With regard to the first, 
great reliance is placed upon an observation 
of Sir V, Bhashyam Iyengar jn Ramasami 
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Pattar v. Ohinnan Asari (1) in which he ex- 
pressed his dissent from the decision of 
Subramaniam v. Perumal Reddi (2). 1 
might content myself with saying that that 
decision is binding upon me, more especially 
as the remarks of Sir V. Bhashyam Iyengar 
were purely obiter, The question before him 
was whether a mortgagee in a suit for 
redemption could set up in answer an agreg- 
ment with the mortgagor giving him a right 
of pre-emption. The ground upon which Sir 
V. Bhasbyam Iyengar was disposed to think 
that the transfer of a mortgage required 
registration under section 54 of the Transfer 
of Froperty Act, was that he considered 
that it came within the words of intangible 
thing in section 54 of the Transfer of Pro- 
perty Act and that, therefore, a trausfer of 
mortgage for consideration amounted to a 
sale, whereas the learned Judges, who decided 
Subramaniam v. Perumal Reddi (2), 
were of opinion that it did not. Admitting, 
however, that the language of section 54 
taken by itself may be wide enough to 
cover such a transaction, Lam not satisfied 
thatit, therefore, follows thatthelearned Judges 
who decided Subramaniam v. Perumal 
Reddi (2) were wrong in the result at which 
they arrived. Apart from the definition, 
a transfer of a mortgage is a transfer of the 
mortgage-debt with its attendant securities 
rather than a sale of immoveable property, 
and what we have to see is whether taking 
the provisions of the Transfer of Property 
Act asa whole, itis right to hold such a 
transaction comes within the definition of 
such a sale in section 54. Admitting that a 
mortgagee has an interest in immoveable 
property, still it is, undoubtedly, accessory to, 
and attendant upon, the mortgage-debt. 
With the extinction of the mortgage-dabt, 
the interest ceages, and with the transfer of 
the mortgage-debt, the beneficial interest, at 
auy rate, of the original mortgagee also 
ceases. 

Now, the Transfer of Property Act has 
provided for the transfer- of a mortgage 
debt, that is to say, that it may be transferred 
in the same way as any other actionable 
claim, and it has further provided by section 
8 that “Unless a different intention is 
expressed or necessarily implied, a transfer of 


-property passes forthwith to the transferee 


(1) 24 M. 449 at 463. 
(2) 18 M. 454; 5 M, L, J. 92. 
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all the interest which the transferor is then 
capable of passing in the property and in 
the legal incidents thereof. Such inci- 
dents include...... .......where the property is 
a debt or other actionable claim, the 
securities therefor (except where they are 
also for other debts or claims not transferred 
to the transferee), but not arrears of interest 
accrued before the transfer,” If it be held 
that in the case of all mortgages of immove- 
able properly, a registered transfer is neces- 
sary to pass the mortgage interest to the 
transferee, that seems to me to be incousis- 
tent with the terms of this section. Mort- 
gages of immoveable property are by far the 


largest and most important class of secu- ` 


rities and it scarcely seems to me that if 
the L-gislature contemplated that such 
securities should only pass from the mort- 


gagee to the transferee by means of a. 


registered instrument, they would scarcely 
have inserted this provision in such general 
terms. If a registered instrument is really 
required, it is not true to say that when the 
property isa debt, the securities therefor 
pass tothe transferee. The conclusion to 
which I am disposed to come to is that the 
special provisions relating to the transfer 
of mortgage-debts and the transfer of 
securities for such debts are applicable 
rather than the perfectly general provisions 
of section 54. Generalia specialibus non dero- 
gant. General provisions do not derogate 
from special provisions and it certainly seems 
to me the most satisfactory course to hold 
that registration is not required under the 
Transfer of Property Act to pass a mortgage 
security on immoveable property from the 
transferor to the transferee. If that bə not 
so, it is difficult to see what is to become of 
the mortgage security when the debt is 
lawfully transferred. Is it to become 


extinguished? As pointed ont in Tarvadi, 


Bholanath v. Bat Kashi (8) by Sir Lawrence 
Jevkins, that is not any one’s care. The only 
other alternative would be to hold that the 
transferor-mortgagee is a trustee for the 
transferee, and that seems to me to be 
inconsistent with, and opposed to, the pro- 
visions ‘of section 8 of the Transfer of 
Property Act. For these reasons both on the 
authority of Subramanian Ohetty v. Perumal 
Reddi (2), which is binding upon me and 


(3) 26 B, 805; 4 Bom. L. R. 18, 
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also on principle, I am of opinion that 
registration is not required under the Trans- 
fer of Property Act for a transfer of the 
mortgage by the mortgagee. ` 


The next objection is that the registration 
is necessary under the terms of the Registra- 
tion Act. In this case we are dealing with a 
mortgage by deposit of title deeds. Ib is 
not necessary for me to consider the question 
whether the transfer of an ordinary mort- 
gaze created by a registered instrument 
requires to be registered under the terms 
I think it is quite 
clear that a transfer of a mortgage by deposit 
of title-deeds does not require registration, | 
Reliance was placed upon the decision of 
Ganpat Pandurang v. Adarji Dadabhai (4). 
That case is distinguishable from this 
because there there was a document of traus- 
fer set out in Westropp, ©. J.'s judgment, 
which provided for the transfer not only of 
debts but of securities held with them. It 
was held that that document required 
registration, and was consequently inadmiasi- 
ble, and ‘that the terms of the contract 
having been reduced to writing, no other 
evidence could be looked to. At the same 
time in the Court below, Sir Charles Sargent 
expressly held that an equitable mortgage 
by deposit of title-deeds was transferable 
without registration; and in this contention 
he referred to a case, Kedarnath Dutt v. Sham- 
lall Khettry (5), which is a very strong case 
though it is not a case of transfer. There as 
held by the Appellate Court, there was a 
promissory-note which recited a deposit of 
title-deeds, so that it might be said it was an 
agreement which required registration under 
the Registration Act, but the Appellate 
Court held that this was a mere 
recital and that it did not require 
registration, The case here is very mauca 
stronger because in this case there is no 
agreement reduced to writing at all about 
the transfer: there is merely an endorsement. 
on a promissory-note and handing over of 
the title-deeds. The present case, ‘therefore, 
seems tome much strongerthan the one in 
Redarnath Dutt v. Shamiall Khettry (5). I, 
therefore, hold that this abjection also fails. 

In the result there will be the usual morte 


(4) 3 B. 812. 
(5) 11 B. L. R. 405; 20 W. R. 160. 


Vol. XXIII} 


HARI V, SHRIDHAR. 


gage decree for tbe plaintif for Rs. 19,991 
with further interest on the principal amount 


at contract rate for 6 months and costs. 
Sale in default. Personal decree for the 
balance, 


Suit decreed. 


NAGPUR JUDICIAL COMMISSIONHR’S 
OOURT. 
Secono O1vin Arrear No. 695 or 1912. 
July 30, 1913. 
Present: —Mr. Mittra, Offg. A. J. ©. 
HARI AND orgaers— PLAINTIFES —APPELLANTS 


versus 
SHRI DHAR—Derse sido AN 


Usufructuary mortgage —Terms—Mortgagor iesuming 
possession upon abandonment by mortgagee— Personal 
covenant, to pay, becomes operative—Interest. 

Where in a usufructuary mortgage the uet profits, 
after payment of the land revenue, were agreed to ber 
taken as equivalent to the annual interest: 

Held, (1) that the mortgagees were bound by the 
terms of the contract to pay the land revenue, who- 
ther there was profit or loss; (2) that an inquiry 
whether the land remained fallow through their negli- 
gence or not was precluded by the very terms of the 
contract; (3) that whether the mortgagees are to bear 
the enhancement of revenue made at a periodical re- 


settlement is a question of fact dependent upon the- 


intention of the parties to the contract; (4) that 
upon the mortgagees’ abandonment of the posses- 
sion and the mortgagors’ taking back the same, 
the personal covenant to pay the debt and 
interest became operative and the mortgagees are en- 
titled to interest from such date. 

Juggeewun Das v. Ram Das Brijbhookandass, 2 M. 
I. A. 487 at p, 500, 6 W. R., (Pa C.) 10,1 Suth. P. C. J. 
109, 1 Sar. P. C. J. 222, 18 Eng. Rep. 386, followed, 


Appeal againat the decree of the Divisional 

_ Judge, Nagpur Division, dated the 3rd August 
1912, modifying that of the Subordinate 
Judge, Nagpur, dated the 29th January 1912. 


Mr. A. Q. Roy, for the Appellants. 
Messrs. M. R. Digit and Nilkanthrao 
Udhoji, for the Respondent. 


JUDGMENT.—The plaintiffs sue on a 
mortgage, dated the 18th June 1856, 
executed by the father and uncle of the 
defendant. They obtained a decree for sale 
for the full amount claimed in the first Court, 
On appeal by the defendant, the decretal 
amount has been reduced to Rs. 70 1-6. 
The plaintiffs have now filed a second appeal. 
Many of the points in controversy between 
the parties have been now set at rest by the 
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findings of fact arrived at by the lower Appel- 
late Court and this seeoad appeal turns mainly 
on the construction of the mortgage-deed. 

The parties are agreed that the latter 
part of the mortgage-deed has been more 
accurately translated in the judgment of the 
learned Divisional Judge than in the official 
translation made in this Court. I shall, 
therefore, adopt the former franslation where 
it differs from the latter. 

The mortgage-deed begins by reciting that 
the morigagors have borrowed five hundred 
rupees. It then runs as follows: “Wo will 
pay interest on this at Re. 1 per cent. per 
mensem. We will pay the whole amount 
with interest in seven years, by paying Rs. 100 — 
at the end of Vaisakh of the next year 
and Rs. 100 at the eud of Varsakh 
of each succeeding year. We have 
now paid you one month’s interest and 
balta of the said amount . . a 
You will take interest of the whole 
amount each year from Rs. 100 and credit 
the balance towards principal. . . . If 
we fail to make there-payments each year 


“as laid down above, we will pay interest on 


defanlted instalments at Rs. 2 per cent. per 
mensem from this date till satisfaction of the 
amount. In lieu of this amount we have 
‘mortgaged to you our malik makbuz« field 
EA . and put the same in your 
possession. The income ofthe field, after 
deducting the revenue, you are to credit 
against the interest every year. If on 
account of heavenly mishap or Government 
action there be any loss to the property 
while in your possession, we will, without 
any objection, punctually pay the instalments 
as mentioned above. If the amount remains 
unpaid after seven years you will manage the 
fields as above till satisfaction of the amount 
in aceordance with the terms.” 


Both parties have in their written plead- 
ings agreed that the clause relating to income 
means that there was to be no accounting 
between the mortgagors and mortgagees and 
that the net profits are to be taken as equi- 
valent to the annual interest. 


The mortgagees entered into possession 
on the execution of the document and 
arranged for the cultivation of the land 
till 1805 Fasli. They then allowed it to 
remain fallow till 1309. The mortgagors 


were compelled to pay Rs; 258-13 0 revenue 
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for the years in which the land was unculti- 
vated. In1310the mortgagors apparently 
with the tacit consent of the mortgagees 
resumed possession and they have been in 
possession ever since. 


The lower Court has debited the mort- 
gagees with the amount of land revenue paid 


by the mortgagors and has disallowed 
interest, 
The first point for determination is 


whether the appellants were rightly debited 
with the land revenue for the four years. Jn 
my opinion, they having entered into 
possession, were bound by the terms of the 
document to pay the land revenue, whether 
there was a profit or loss. They stipulated 
for not being liable to keep accounts of the 
usufruct. If the usufruct exceeded the 
interest, they were at liberty to appropriate 
it without any reduction of the principal. 
Equally they were bound to credit themselves 
with the interest and to. pay the revenue, if 
there was a loss, This is not acase where 
it is necessary to inquire if the land remained 
fallow through their negligence or not. The 
very terms of the contract preclude all such 
inquiry. This ground of appeal fails. 


The next point urged is that they should 
not be debited with the enhanced revenue 
which was imposed in 1893. They made no 
claim for the two or three years that they 
themselves paid the enhanced revenue after 
the new Settlement came into force but they 
object to their liability for the years in which 
the defendant’s predecessors paid it. I 
think in this case it may well be assumed 
that the parties contemplated the usual 
evharcements which take place at periodi- 
cal re settlement of the land revenue. The 
plaintiffs might have sued for the mortgage- 
money in 1893 but having elected to continue 
in possession for a few years, they cannot 
now complain of the enhancement of the 
revenue. Cases have been cited before me 
by both sides, but as the question depends on 
the intention of the parties, ib is unnecessary 
to refer to them. 


The last point argued is that the appellants 
should have been given interest at one per? 
cent. per mensem as provided for in the deed, 
for the pericd that they derived no income 
frcm ibe land. There can be no doubt that 
tke appellants have been rightly disallowed 
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the interest for the foar years, the land 
remained in their possession uncultivated. 
Under the terms of their document, such a 
claim is untenable, 

I will now proceed to discuss whether the 
appellants are entitled to interest from the 
date the defendant’s father and uncle 
resumed possession. The reason for dis- 
allowing interest for this period is given by 
the learned Divisional Judge in the following 
sentence; ‘Having voluntarily and wrong- 
fully relinquished possession of the property 
which they were holding in lieu of interest, 
I ‘cannot see how the mortgagees’ can 
possibly be entitled to any interest whatever 
after the ` end of 1309.” This would bea 

-complete answer to the appellants’ claim if 
the mortgage was pure usufructuary one, 
or ifthe mortgagors themselves had not 
resumad possession, 


There was no discussion, apparently, in the 
lower Appellate Court, as to the nature of 
the mortgage. Inthe plaintiffs’ written 
statement, dated the lst December 1910, 
(paragraph 4), it was pleaded that “the 
mortgage-bund in suit is a simple mortgage 
usufructuary. The bond contains a personal 
covenant to pay interest at one per cent, per 
mensem aud to pay off the principal and in- 
terest by yearly instalments.” The defendant 
did not deny this. It is difficalt to see on what 
ground the plaintiffs have been given by both 
the lower Courts a decree for sale, unless 
the mortgage is in part a simple mortgage. 

Is the mortgage, then, as argued for 
the respondent, a simple mortgage so far 
as regards the principal and a purely 
usufructuary one as regards the interest P 
The test appears to me to be this—if the 
plaintiffs had never taken possession, could 
they have got a decree for sale for the 
entire mortgage-money including interest 
and penalty provided for in the deed P 
The -learned Counsel for the respondent 
did not seriously contend that the plaint- 
iffs could not have done this, The personal 
covenant clearly extends to payment of 
the interest and the penal rate of interest. 
At the date of the document, the first 
month’s interest was paid in cash. In the 
face of this, ib seems to me difficult to 
hold thatthe sole mode, previded for by the 
document, for the recovery of the interest, was 
possession of the land and its usufruct. F am, 


Vol, KAI) 
HARI V, SHRIDHAR, . 


therefore, of opinion, that if the plaintiffs had 
never taken possession of the land, they would 
have been able to secure a sale decree 
for the entire mortgage-money. I note 
that this contention of the respondent finds 
no “support in the judgment of the learned 
Divisional Judge. 

1 have held that the plaintiffs had two 
alternative remedies for the recovery of 
their money. But having elected to take 
possession, they were not at liberty to 
abandon it arbitrarily and for this reason, 
they have been rightly debited with the 
land’ revenue and have been disallowed 
interest for the years 1306—1309. But I 
have now to consider what is the effect 
of the mortgagors’ taking back possession 
in 1810. In my opinion this-amounts fo 
an acquiescence in the mortgagees’ abandon- 
ment of the possession of the land and the 
personal covenant to pay at once became 
operative though not so expressly provided 
for in the document. 

In the case of Juggeewun Das Keeka Shah v. 
Ramdas Brijbookundas (1), their Lordships of 
the Privy Council, speaking of the acquiescence 
of a mortgagee in the mortgagor’s possession 
of land to which the former was entitled, 
observe as follows: “Now the question 
will be, in what way the mortgagee’s 
rights are affected by this conduct, and 
that will depend first upon the construction of 
the instrument itself, If this is a binding 
contract, binding between him and the 
mortgagors, binding him to apply the rents 
and profits to the payment of the debt, 
he might be considered as having forfeited 
his right to payment in consequence of 
having allowed the mortgagors themselves 
to take possession of the rents and profits 
during some of the years during which 
his Mehta was in possession. But their 
Lordships are of opinion, that that is not 
the true construction of the deed, but 
that it is merely a power to satisfy him- 
self, just as an English mortgagee may, by 
taking possession of the rents and profits 
of the estate; and if an English mortgagee 
chooses to forego the benefit of receiving 
the rents and profits, and permits the 
mortgagor to take them, it would have 


(1) 2 M. I. A. 487 at p. 500; 6 W.R (P.O) 10; 1 
Suth, P, C. J. 109; 1 Sar. P, ©. J. 222; 18 Eng. Rep. 
386, 
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no effect as between him and the mort- 
gagor; he would have a full right to 
recover his debt by reason of the mort- 
gage.” 

If then the mortgage were a pure 
asufructuary mortgage; it would have been 
binding on the appellants to recover their 
money out of the usufruct. The appel- 
lants having another remedy may fall back 
on it, the moment the mortgagora took 
back possession. I can see no equity in 
allowing the latter to retain the land 
and at the same time denying the mort- 
gagees their rights under the personal 
covenant, 

The respondent’s Counsel relied on the 
following cases :—Partab Bahadur Singh v. 
Gaiadhar Bakhsh Stagh (2), Khuda Bakhsh 
v: Alim-un-niss1 (3), Jhunku Singh v. 
Ohatkan Singh (4). In the first two cases the 
mortgagor was not himself in possession, 


‘and in all the cases the mortgage was held 


to be a pure usufructuary mortgage. 
There is one grievance of the respond- 


ent which it will be just as well for me 


to notice here. It is said he has been 
put to great loss by reason of the land 
being allowed to remain uncultivated 
for so many years. The lower Appellate 
Court recognises the justice of the com- 
plaint but has somewhat reluctantly come 
to the conclusion that the evidence as to 
the amount of the loss is too vague and 
indefinite for the assessment of compensation 
in the accounts directed to be taken under 
section 76 of the Transfer of Property Act, 
where a mortgagee fails in his duties as 
prescribed by that section. 

I hold then that the plaintiffs are 
entitled to interest at one percent. per 
mensem on the mortgage-money due to 
them in 1310. 


Appeal accepted. 
(2) 24 A. 621; 29 I, A. 148; 7 C. W. N, 97. 
(3) 27 A. 313; A. W. N. (1904) 278; L A. L. J. 715. 
(4) 2 Ind. Cas, 221; 31 A. 325; 6 A. L. J. 247. 
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ATHALUR MALAKONDIAH V. THATHA LAKSHMINABASIMHULD, 


MADRAS HIGH COURT. 

- ORIGINAL SIDE Apesar No. 18 op 1913. 
February 9, 1914, 
Present:—Sir Charles Arnold White, KT., 
Chief Justice, and Mr. Justice Oldfield. 
ATHALUR MALAKONDIAH— 
APPELLANT 
VETSUS 
THATHA LAKSHMINARASIMHULU 
CHETTY— RESPONDENT. 


Administration suit by annuitant legatee—Legacy 
paid into Court by ewecutor— Power of Court to dismiss 
suit. 

A suit by an annuitant legates against the executor 
for a general administration of the testator’s estate 
may, at the discretion of the Court, be dismissed, if 
the executor pays into Court the amount of the legacy 


and a sum sufficient to secure the payment of the, 


annuity. 

Wollaston v. Wollaston, 7 Ch. D. 58; 47 L.J. Ch. 
117; 37 L. T. 681; 26 W. R. 77; Daniel’s Chancery 
Practice, 7 Edn. 195, followed. 

Campbell v. Gillespie, (1900) 1 Ch. 225 at p. 228; 69 

L. J. Ch. 228; 81 L. T, 514; 48 W. R. 1650, distin» 
guished. 
_ Appeal from the decree of the Hon’ble 
Mr. Justice Bakewell, dated the 19th of 
December 1912, inthe Ordinary Original 
Civil Jurisdiction of the High Court and made 
in Civil Suit No. 125 of 1912. 


FACTS.—The plaintiff and the defendant 
were appointed executors under the Will of 
a Hindu woman. 
perties to charities etc., and gave the plaint- 
iff a legacy of Rs. 50, with a further pay- 
ment of certain: amount for the performance 


of religious ceremonies annually. The plaintiff, 


renounced his executorship and slaimed 
payment of the legacy to him, He then 
brought a suit for a general administration 
of the deceased testator’s estate. The case 
was at first heard by his Lordship Justice 
Bakewell; on the defendant depositing, with 
the leave of the Court, a sum of money 
sufficient to satisfy the legacy and the 
expenses of the religious ceremonies; his 
Lordship dismissed the suit. The present 
appeal is against the decree in that suit. 

Mr. V. V. Srinivasa Atyangar, for the 
Appellant. Section 4 of the Probate and 
Administration Act vests the property of 
the deceased in the executor; section 112 
requires the assent of the executor: in the 
absence of assent, I cannot sue for legacy; the 
legal right does not become vested until the 
executor assents and otherwise lama mere 
beneficiary. 


She devised large pro. . 


I can sue for legacy when I have acquired 
a legal right by assent, so long as that is 
not done, the only right a legatee has is 
to bring a suit for general administration 
of the estate. 

[Wuire, C. J.—What 
which give you a legacy ?] 

Mr. V. V. 8S. Atyanger. 
exhibited 

Mr. 0. P. Ramaswamy Aiyer, for the Re- 
spondent. But that is found in the plaint. 

Mr. V. V. S. Atyanger. Until the executor 
assents, the legatee is only a beneficiary, 
and he can sue only for a general adminis- 
tration. 

Administration suit can be instituted by 
creditors or beneficiaries. Halsbury’s Laws 
of England, Vol. 14, p. 335. 

A legatee’s action is also for the benefit of 
other legatees whether expressed to be so or 
not. Halsbury’s Laws of Hugland, Vol. 14, 
p. 3387. 

It is not stated in Okhoy Ooomar Bonnerjee 
v. Roylash Ohunder Ghosal (1) that the 
executor was ready and willing. 

(Waits, C. J.—Was that decision cited 
before Mr. Justice Bakewell. } A 

Mr. O. P. R. Iyer. Not vited before him. 

{Wuitz, C. J—The Judge was deciding 
on the pleadings alone. ] 

Mr. V. V. 3. Atyanger. In Purshottum 
Devjishet Thakar y. Kala Qovindjt Thakar (2) 
a legatee sued an executor for a legacy. 

[Wnire, C. J.—It is not disputed that 
you could sue her. ] 

Mr. VY. 8. Aiyanger. In Wollaston v. 
Wollaston (3), an annuitant is entitled to 
administration. 

[Wairs, O. J.—Where is the provision in 
regard to it in the WillP] 

Mr. V. V. 8S. Atyanger. The Willis not 
put in evidence In the matter of the petition of 
Indarman (4); Oafe v. Bent (5). 

[Wuitsn, C. J.—Your short proposition is 
that as an unpaid legatee you have aright 
of administration. 

Mr. 0. P. R. Iyer, for the Respondent, A 
Judge has a discretion to order general 
administration or not. 


(1) 17 C. 387. 

(2) 26 B. 301 at p. 304; 3 Bom. L. R. 932. 

(8) 7 Ch. D. 58; 47 L., J. Ch. 117; 37 L. T.. 631; 26 
W.R. 77. 

(4) A. W. N. (1895) 152; 18 A. 45. 

(5) 67 Eng. Rep. 812; 5 Hare 24; 9 Jur. 653, 


are the words 


The Will is not 
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In Annual Practice, Order XLV, rule 10 
gives Court power to order general adminis- 
tration or not when the person suing claims 


a legacy, and. when that claim can be 
effectually satisfied. 
In Campbell v. Gillespie (6) it is held 


tuat general administration is not the best 
method. 

In 14 Halsbury’s Laws of England, p. 798, 
it is said thatit is not necessary to order 
a gereral administration. In all these 
cases, the question is whether the suit is 
one for general administration action or 
merely one to compel trustees to adminis- 
ter it. 

Wilt—1905. 

Suit instituted—1912. 

Daath of testator —15th August 1905. 

Both plaintiff and defendant appointed 
executors, plaintiff refused to act as adminis- 
trator, Administration had begun and gone 
on partially. Oause of action arose on 15th 
July 1906, when the legacy became payable. 

Under section 92 of Civil Procedure Code 
a suit can be brought by the Administrator- 
General. Williams on Executors, 796 (10 Edn.) 

[Wurre, O. J.—In all cases cited, there 
must be something done and when that is 
done, there is a presumption of assent to the 
legacy by the executor. | 

Mr. 0. P. R. Iyer. When the 
admission of assets is proved, evidence can 
be given immediately in favour of the plaint- 
iff and the plaintif cannot ‘compel the 
executors to goon with the administration 
suit to find out whether the executor is 
guilty of breach of trust or not. 

[Wurrs, 0. J.—An annuitant may not be 
entitled to a general administration as is the 
case of a creditor, but when his right is 
deemed]. 

Mr. O. P. R. Iyer. Want of assent 
cannot alter the substantial nature of the suit 
which was to recover the legacy. 

There is always an action to compslan 
assent and the legatee can come to the Oourt 
for that purpose. Williams, Vol. Il, 1103; 14 
Halsbury’s Laws cf England, p. 322, Woodgate 
v. Field (7). 

In sach circumstances, the administrat'on 
is ancillary to the payment of the legacy. 


(86) (1900) 1 Ch. 225 ab p. 228; 69 L. J. Ch. 223; 
81 L. T. 514; 48 W. R. 150. 
(7) 2 Hare 211; I1 L.J. Oh. 821; 6 Jur 


871; 67 
Eng. Rep. 88; 62 R. R. 81. i 


The executor is entitled to have his action 
dismissed as soon as the money is paid 
into Court Pemberton v. Topham (8); In re 
Gevenas (9). 

Sach an action ought 
maintained by a single legatee. 

In thecase of a residuary legatee, the 
question is different, for unless the residue 
is ascertained, no decree can be given. 

Orders in suits brought by one legates 


not to be 


-a3 against executor cannot be binding upon 


other legatees, and they cannot be compelled 
to proceed. Williams on Hxecutors, page 
1567. 

In regard to Okhoy Ooomar Bonnerjee v. 
Koylash Ohunder Ghosal (1), there is no 
assertion that the defendant is not in 
possession of any assets. 

The caso in Deeks v. Strutt(10) reported in 


--Purushotam Devjishet Thakar v. Kala Gobind 


Shakar (2), does not sapport the position 
contended for. 

Mr. V. V. 9. TIyenger in reply. In 
Campbell v. Gillespie (6), there was 
nothing due on the date of the institution 
of the suit. 


In the absence of any legal right, the only 
course open is only general administration. 

It is not open to the defendant to say 
that I will assent to your legacy now and 
this form of action is not open to you, there- 
fore, but one should have regard to the state 
of things existing on the date of the institu- 
tion of the suit. 

JUDGMENT. 


Waits, ©. J.—This is an appeal from a 
decres dismissing a suit brought by a 
party who was a legatee and annuitant 
under the Will of a deceased person of which 
the defendant was the executor. It is con» 
tended on behalf of the appellant that it 
was obligatory on the learned Judge to 
proceed with the case and to hear the 
evidence aud that the plaintiff, if the allega- 
tions in the plaint were established, was 
entitled to claim, as of right, a general 
administration decree. A written statement 


‘ was put in and, after the written statement, 


the defendant paid into Court the amount 
of the legacy and a sum sufficient to secure 


(8) 48 Eng. Rp. 962; 1 Beav, 816; 2 Jur, 1009. ` 
(9) (1881) 18 Ch. D. 554. 
(10) 5 T, R. 690. 
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the payment of the annuity. I think the 
learned Judge had a discretion to adopt 
the course which he took. See Halsbury’s 
Laws of England, Vol. :KIV, paragraph 
798 and the cases which are there cited. 
No doubt, the cases cited are instances where 
the Court has acted under Order LV, rule 
10, of the Rules of the Supreme Court of 
England. But, with the exception of one 
case, we have not been referred to any 
authorities which show that any alteration 
of the substantive rights of parties either in 
law or in equity was affected by the rule in 
question, a rule which enabled a party to 
apply for the administration of the estate of 
a deceased person by originating summons 
instead of by suit. Itseems to me if the 
rule purported to affect the substantive 
rights of parties, it would be beyond the 
power of the rule making authority. In 
view of the pleadings in this case and 
having regard to the payment into Court to 
which I have referred, I am not prepared 
to say that the learned Judge exercised 
a discretion, which, I think, he had, wrongly 
when he dismissed the suit. We have been 
referred by the learned Vakil for the appel- 
lant to the case of Wollaston v. Wollaston 
(8). There the question before the Court 
was whether the annuitant under the Will 
in question was entitled to have a judgment 
for administration of the estate and it was 
held that he was. The argument turned on 
whether the annuitant qua annuitant was 
entitled to a judgment for administration. 


If seems clear that under the English 
practice where one creditor sues on behalf 
of others for the administration of the estate 
of a deceased person, the defendant may at 
any time before judgment have the action 
dismissed on payment of the plaintifi’s 
debt and all the costs of the action. See 
Daniell’s Chancery Practice, Edition 7, Vol. 
T, p. 195 and the cases there cited. It has 
been pointed out that that was a case of a 
ereditor’s suit and the case now before us is 
a suit bys legatee and annuitant. But for 
the purposes of the question, whether there 
is a discretion in the learned Judge, I do 
not think any distinction can be’ drawn 
between suits by creditors and suits by 
legatees. As has been pointed out in the 
course of argument, in view of the payment 
into Court which has been made, the only 


question that would remain, if we follow 
the English practice, would be the question 
of costs. Oar attention has been called toa 
case which, Mr. Srinivasa Aiyangar cən- 
tended, showed that there was no discre- 
tion in the Court. He contended that the 
discretion, in Hoagland at any rate, was 
given by Order LV, rule LO, and that, prior 
to the introduction of that rule, thera was 
no discretion. The case to which he 


referred is Oampbell v. Gillespie (6). That 
wasa casein which a oreditor sued the 
trustee under a deed for the benefit of 


creditors charging him with fraud and 
miscondact and claiming an account of all 
his dealings under the trust-deed. No 
doubt, the learned Judge in that case 
observed that under the old law the 
plaintiff would have been entitled, as a 
matter of right, to a common account 
against the defendant but that under 
Order LV, rule 10, the Court had a disore- 
tion. Ido not think the observations of 
the learned Judge, with reference to the 
particular facts of this case, require us to 
hold that in a case like the present there is 
no discretion in the Court. In regard to 
costs, the order dismissing the suit with 
pleadings was an order made by the learned 
Judge ia the exercise of a discretion which, 
I think, he was entitled to exercise. This 
being so, Ido not think his order as to 
costs should be disturbed. 

The appeal fails and is dismissed with 
costs, 


OLDFIELD, J,—I agree. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Secorp Orvit APPEALS Nos, 837, 838 AND 
840 or 1911. 

February 25, 1914. 
Present:—Jdustice Sir Herbert Carnduff, KT., 

and Mr. Justice Richardson. 
HEM CHANDRA CHAUDHRI 
— PLAINTIFF — APPELLANT 

versus 

SECRETARY or STATE ror INDIA In 
COUNCIL AND O0THERS—DEFENDANTS—- 


RESPONDENTS, 
Limitation Act (XV of 1877), Sch, 1I, Arts. 142, 144 
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—River shifting course—Dobas in old bed remaining 
joined with new channel at all seasons-—Grantee of 
fishery right in river—Ewercise of fishery right in new 
channel~- Possession of dobas. 

Where a river shifts its course, leaving dobas in its 
old bed, the grantee of the exclusive right of fishery 
in the river retains his right over such dobas so long 
as the latter remain in communication with the main 
channel at all seasons of the year. 

Bhabu Prasad v. Jagadindra Nath Rai, 33 C. 15; 
9 0. W. N. 984, followed. : 

Therefore, so long as the grantee has been fishing 
in the new channel, he cannot be said to have ceased 
to be in possession of the dobas and if he exercised his 
rights in the channel within tbe period of limitation, 
Article 142 of the Limitation Act is no bar to a suit 
by him for possession of the dobas. In such circum- 
stances, the plea of limitation would prevail only if the 
defendant can show that he has held adverse posses- 
sion of the doba portions of the fishery for more than 
twelve years; that is to say, the defendant must rely 
on Article 144 and the onus is on him and not on the 
plaintiff. 


Appeal from the decrees of the Dis- 
trict Judge of Mymensing, dated January 
13th, 1911, reversing those of the First Sub- 
Judge of that District, dated March 22nd, 
1909. 

In No. 837. 

Dr. Rash Behary Ghosh, Babus Kishori 
Lal Sarkar, Jogesh Ohandra Roy and Ramani 
Mohun Chatterjee, for the Appellant. 

In No. 838. 

Babus Bipin Bihary Ghosh (Junior) and 

Debendra Nath Bagchi (Senior), for the 


Appellant. 
In No. 840. 
Babu Friya Sankar Majumdar, for the 
Appellant. 


Babus Ram Charan Mitra, (Senior Govern- 
ment Pleader), Dwarka Nath Ohakaravarit, 
Satish Ohandra Ghosh and Satish Ohandra 
Bhattacharyya, for the Rospraden's in all. 


JUDGMENT. 


Carypurr, J.—These appeals are against 
the dismissal by the District Judge of Dacca 
of three suits brought by the appellants 
against the Secretary of State and others 
for a declaration of their right to fish in 
a oertain dod2 or backwater of the 
Brahmaputra river, and for recovery of 
possession of the same. 

The doba referred to is admittedly situat- 
ed in what was formerly the bed of the 
river. The appellants’ case is that the 
fishery in this part of the Brahmaputra 
was settled with them as Jal Haina by 


the Government, and that in 1897 the 
river, by reason of the great earthquake 
of that year, suddenly changed its course 
and left the doba. In 1901 the respond- 
ents, who are the lessees of an adjoining 
khas mahal, refused to allow them to exer-. 
cise their rights in the doba, and these 
suits were in consequence instituted. 

The suits were decreed by the Court of 
first instance; but the lower Appeliate 
Court has dismissed them as being barred 
by Article 142 of the Schedule to the 
Limitation Act, the appellants having failed 
to show that they had exercised their 
rights in the doba within twelve years of 
suing. They admit that they have never 
fished in the doba since it was formed ; 
and the learned Districts Judge, having 
arrived at the finding of fact that the 
doba was not formed in 1897, as alleged 
by them, but was in existence as far back 
asin 1892, holds that, on their own show- 
ing, their suits, which were not brought 
till 1907, were time-barred under the 
Article mentioned. 
` The judgment under appeal is a most 
careful one, and if Article 142 applies, the 
decision of the District Judge cannot 
successfully be assailed. Bat Dr. Rash 
Behary Ghosh, who appears for the appel- 
lants, contends that an erroneous view of 
the situation has been taken, and that the 
Article applicable is Article 144, and not 
Article 142, It was found by the first 
Court and that finding has not been dis- 


_ placed—that the doba is connected throughout 


the year with the new channel in which 
the Brahmaputra now flows, and it has been 
held in Bhabu Prasad v, Jogidindra Nath 
Rai (1) that, where a river shifts its 
course, leaving dobas in its old bed, the 
grantee of the exclusive right of fishery in 
the river retains his right over such dobus 
so long asthe latter remain in communica- 
tion with the main channel at all seasons 
of the year. Obviously it ig as unnecessary 
as it would be impossible for the grantee 
of a fishery to exercise his rights over 
every part of the fishery in order to avoid 
losing them by mere lapse of time. So 
long, then, as the appellants have been 
fishing in the new channel, they cannot be 


(1) 880, 15; 90. W. N. 934, 
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said to have ceased to be 
of the doba and, if they exercised their 


rights in the channel within the period of © 


limitation, Article 142 (even ifit be ap- 
plicable at all where the matter in dispute 
is an interest in immoveable property) is 
no bar to these suits. In such cir- 
cumatances, the learned Vakil urges, the 
plea of limitation can prevail only if the 
respondents can show that they have held 
adverse possession of the doba portion of the 
fishery for more than twelve years, or, in 
other words, that they have prevented the 
appellants, not since 1901, as the latter 
have alleged, but for twelve years before the 
29th June 1907, from fishing inthe doba. 
That is to say, the respondents must rely on 
Article 144, and the onus is on them, and not 
on the appellants, 


There is, so far as I can see, no answer to _ 


this contention; and I think that theée 
appeals must be allowed and the cases 
remanded to the lower Appellate Court for a 
fresh decision, in the light of the principles 
laid down above, on the evidence as it 
stands on the record. The costs of this 
appeal should, I think, be costs in the 
cause, 
Ricuarpson, J.—I agree. 
Oase remanded. 


ALLAHABAD HIGH COURT. 
First Civin APerau No, 127 or 1913. 
December 12,1913. 
Present: —Mr. Justice Ryves and 
Mr. Justice Piggott, 
JAGARNATH SAHI~Peritionsere— 
` APPELLANT 
versus 
KAMTA PRASHAD—Oprosite Party— 
RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 148, O. IX, 
t, 13—Order setting aside ex parte decree conditioned on 
payment of costs--Condition not fulfilled—Hatension 
„of time — Appeal. 
An ex parte decree was set aside on condition that 
a sum of money was paid before a certain date. The 
money was paid one day too late and the plaintiff 
refused to accept it. The Conrt refused to extend 
the time, holding that it had no jarisdicion to do so 
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and formally dismissed the application to set aside 
the em parte decree: 

Held, that the final order dismissing an application 
to set aside the ew parte decree is appealable. 


Held, further, that the Court had power under sec- ` 
_tion 148 of the Civil Procedure Code to extend tho 


time fixed for the payment of the presoribed amount 
if good cause were shown, or to pass a fresh condi- 
tional order in place of the former which had become 
ineffectual owing to the applicant’s failure to comply 
strictly with the prescribed condition. 

Suranjan Singh v. Rambahal Lal, 21 Ind. Oas, 585; 
11 A. L. J. 950; 35 A, 582, distinguished. 


First appeal from an order of the Subor- | 
dinate Judge of Jaunpar, dated the 12th of 


April 1913. 

The Hon'ble Mr. Gotul Proshad (with him 
Mr. P. L. Banerjt,) for the Appellant. 

Dr. 8. M. Suleman, for the Respondent. 

JUDGMENT.—The appellants before us 
were defendants in a suit in which an 
ez parte decree’ was passed on the 12th 
August 1911. They applied in due course 
under Order IX, rule 13, Civil Procedure Code, 
to have the ex parte decree set aside. Under 
circumstances with which we are not now 
concerned, this application only came up for 
disposal before the Subordinate Judge of 
Jaunpur on the 3lst March 1913. After 
evidence had been taken, the’ learned 
Subordinate Judge expressed himself as 
satisfied that the applicants had shown 
cause for having the ea parte 
decree set aside. He then passed an order: 
the first portion of which formally allows 
the application, sets aside the ex parte 
decree and directs the suit to be restored 
to its original number for re-trial. 

To this, however, the following direction 
was appended: “But the order of restoration 


will be subject to the payment of Rs. 15 as .- 


damages by the applicants within three 
days to the plaintiff.” The learned Sabor- 
dinate Judge who passed this order happened 
to be transferred almost immediately after- 
wards, and on the 4th April 1913 the 
matter came before his successor. Tt 
appears that the applicants had neither 
made nor tendered any payment to the 
plaintiff before the 4th of April 1913, on 
which date the money was tendered in 
Court and the plaintiff refused to accept it. 
The question then arose whether the learned 
Subordinate Judge had jurisdiction to extend 
the time fixed by the order of March 31st, 
1913, for payment of this money, and in any 
case what orders should now be passed on 
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the application to set aside the eg parte 
decree. é 

The learned Judge of the Court helow 
has recorded a detailed order in which he 
coucludes by expressing his opinion that he 


has no jurisdiction to entertain the applica- - 


tion for extending the time and also that the 
order dismissing the suit ex parte must now 
stand. In accordance with the judgment, a 
. formal order was drawn up definitely dis- 

missing the application to have the ex parte 
deeree of August the 12th, 1911, set aside. 
Hence the appeal now before us. It was 
contended at the outset on behalf of the 
respondents that no appeal lay, as the order 
under appeal was merely an order refusing 
to extend time, for which no appeal is 
provided. Ilt is admitted that au appeal 
lies from an order rejecting, though not 
from an order allowing an application under 
Order IX, rule 13, but it was contended on 
behalf of the respondent that the only 
order passed under the provisions of Order 
TX, rule 13, was the order conditionally grant- 
ing the application, It seems to us that 
the appeal before us isin substance and 
_ reality an appeal against the formal order 
which followed on the judgment of April the 
12th, 1913, by which formal order the appli- 
cation for setting aside the ew parte. decree 
was finally disallowed. We are, therefore, 
satisfied that an appeal does lie. 

The next question is as to the jurisdiction 
of the learned Subordinate Judge when on 
the 4th April 1913, the money directed to 
be paid as damages was tendered by the 
applicants, one day after the prescribed 
time. It seems to us that the provisions of 
Order IX, rule 18, do not contemplate the 
passivg of a conditional order such as to 
have an effect analogous to that of a prelimi- 
nary decree in a suit for pre-emption or on 
a mortgage. The proper order for the 
learned Subordinate Judge to have passed 
on March 3lst, 1913, if be desired to 
put the applicants to terms in the 
manner in which he did, would have been 
an order directing that the applicants should 
deposit in Court a sum of Rs. 15 on or before 
- the 3rd of April 1912, and that their applica- 
tion should then be put up for final disposal. 
In our opinion, the order actually passed can 
only be dealt with as one having, sub- 
stantially the effect stated above. On the 
order as passed, the application to, have the 
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ex parte decree set aside was not finally 
disposed of, and further formal order of some 
sort or kind remained necessary to be passed 
after the expiry of the time fixed by the 
Court. 

The case is, in our opinion, in no way 
analogous to such a case as that of Suranjan 
Singh v. Rambahal Lal (1), in which it was 
held that section 148 of the Civil Procsdure 
Code does not authorise the Court to extend 


- the time fixed by the decree for payment of 


purchase-money in pre-emption cases. 

We are anable to treat the order of March 
83ist, 1913, as having the effect of sucha 
decree, In our opinion the learned Sub- 
ordinate Judge on the 4th April 1913 was 
still seized of the original application under 
Order IK, rule 13, of the Civil Procedure Oode, 
and had power to pass suitable orders in 
respect of the same. He could extend the 
time fixed for the payment of the prescribed 
damages, provided good cause were shown, 
under the powers recognised by section 148 
of the Civil Procedure Code or he could pro- 
ceed to pass a fresh conditional order, setting 
aside the decree upon terms,in place of the 
order of March 31st, 1913, which had bacome 
ineffectual through the failure of the appli- 
cants to comply strictly with the prescribed 
conditions. 

We are, therefore, clearly of opinion that 
the order in appeal before us, 2. e., the order 
disallowing the application to have the 
ex parte decree set aside, dated the 22nd 
April 1915, should not be allowed to stand. 
We order accordingly and we return the 
ease to the Court below, directing the learned 
Subordinate Judge to re-admit the application 
under Order IX, rule 18, on to his file of 
pending applications and to consider on its 
merits, which he has not yet done, the applica- 
tion of the 4th April 1913, made on behalf 
of the present appellants to pay into Court 
on that date the sum ordered to be paid as 
damages. He should then proceed to pass 
such orders as he may deem proper. The 
costs of this appeal will include fees on the 
higher scale and we leave them to abide the 
result. i 


Oase remanded. 
(1) 21 Ind. Cas. 585; 11 A. L. J. 950; 35 A. 582, 
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BOMBAY HIGH COURT. 
Second Civit Appeat No, 236 o 1912. 
October 3, 1913. 
Present:—Mr. Justice Beaman and 
Mr. Jastice Macleod. 
BEHRAM RASHID IRANI— 
DEFENDANT—-APPELLANT 
versus 
SORABJI RUSTAMJI ELAVIA~— 
Pratntivs — RESPONDENT. 

Transfer of Property Act (IV of 1882)—~HRquitable 
mortgage—Facts to be proved —Deposit of title-deeds — 
Property outside Bombay —Proof of intention. 

An equilable mortgage under section 69 of the 
Transfer of Property Act needs three facts to be 
proved (1) a debt, (2) deposit of title-deeds and (3)-an 
intention that the latter should be security for the 


` former. 


No writing is necessary to create an equitable 
mortgage. It is of the very essence of such mort- 
gage that it comesinto being without any writing 
by mere conjunction-of certain fants. 

The intention must be clearly proved as a ques- 
tion of fact. Whereto prove suca intention the 
mortgagee offered as evidence a contemporaneous 
written agreement whereby (1) the mortgagor 
acknowledged the equitable mortgage, (2) agreed to 
the property being a further security for the loan, 
and (3) also agreed to execute upon demand a 
proper legal mortgage of the property covered by 
the title-deeds deposited: 

Held, (1) that as the agreement created a charge 
on the property for more than Rs. 100, it was com- 
palsorily registrable, and that not being registered, it 
was inadmissible in evidence, and consequently there 
was no evidence of intention to connect the deposit 
of title-deeds with the loan; 

(2) thatthe mere fact that there was a subse- 
quent or contemporaneous loan is insufficient in 
law to warrant a presumption, apart from any other 
evidence, that the contemporaneons or antecedent 
deposit of title-deeds was necessarily made as a 
security for the loan. 

Per Macleod, J.—( Beaman, J.—dubitante). 

Where titleedeeds are deposited in the towns 
mentioned in section 59, an equitable mortgage is 
effected irrespective of the situation of the property 
to which the title-deeds refer. 


Second appeal frora the decision of the 
District Judge of Nasik, in Appeal No. 98 of 
1911, reversing that of the First Class 
Subordinate Judge at Nasik, in Civil Suit 
No. 312 of 1910. 

Mr. P. B. Shingne, for the Appellant. 

Mr. K.N. Koyajee, for the Respondent, 

JUDGMENT. 

Beaman, J.—In February 1907, the defend- 
aut deposited title-deeds of cartain property 
in the Zilla of Nasik with the plaintiff. The 
plaintiff advanced to the defendant a sum of 
money and the present suit has been brought 
upon the footing of the said deposit which 
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was made in the City of Bombay being an 
equitable mortgage of the Nasik property. 
I doubt much whether the Legislature 
ever intended to extend the doctrine of 
equitable mortgage by mere deposit of 
deeds in Bombay to lands lying anywhere 
outside Bombay. But as the section is 
worded I will not press that doubt here. 
Now, an equitable mortgage under sec- 
tion 59 of the Transfer of Property Act 
needs three facts to be proved: (1) a debt, 
(2) deposit of title-deeds, and (3) an inten- 
tion that the latter should be security for the 
former. I have oftes had to notice in these 
Courts the growth of the doctrine of equit- 
able mortgage which was very summarily in- 
troduced by three judgments of Lord Thurlow 
given in rapid succession. The doctrine 
thas created amounted at that time to very 
much what the law now is, as I have just 
expressed it, although the learned Chancellor, 
I think, lent strongly to the supposed legal 
presumption arising from the fact of indebted- 
ness and tbe contemporaneous or subse- 
quent deposit of title-deeds. Then, for the 
better part of a century, the Courts in 
England virtually adopted this presump- 
tion as a presumption of law and the need 
of proving intention almost disappeared. 
Latterly, however, the legal doctrine in 
England veered in the opposite direction and 
the Courts began to insist more and more 
strongly upon the proof of intention as a 
question of fact, and that has been embodied 
in our own statute law and that is the law we 
have to administer. 


Now, the difficulty in the present case 
arises out of the manner in which the plaint- 
iff has sought to discharge the burden of proof 
upon this question of fact.. He has offered 
in evidence a contemporaneous writing or 
agreement which does, no doubt, fully set 
forth the very clear intention of the 
defendant that the deposit of the title- 
deeds should be a security for the loan to be 
advanced on or before the signature of that 
agreement, and the paper goes on to bind 
the defendant to execute upon demand a: 
proper legal mortgage of the property 
covered by the title-deeds doposited. It 
appears to me that, having regard to the 
opening part of that document, it does 
in itself ecraate a charge upon the pro- 
perty and is viewed in that light com- 


` 
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pulsorily registrable. I am not disposed 
hera’ to go into the very nice questions 
which arise and have often been discassed’ 
in this and the other High Courts upon 
contemporaneous writings of this kind, the 
question being usually whether these 
writings do in themselves create a mortgage 
or are merely subsequent records of it or 
anticipatory statements leading up to it. 
But I may observe, speaking generally, that 
no équitable mortgage is ever “created” 
by a writing. Jt is of the very ‘essence 
of the equitable mortgage that ib comes 
into being without any writing by the 
mere conjunction of certain facts. The 
inclination of my own mind has always 
been very strongly against any conclusion 
which implies that an equitable mortgage 
needs any such contemporaneous writing 
for its complete legal effect and conse- 
quences, and I think, rightly and logically 
viewed, this writing can never be put higher 
than proof of the intention of parties. 
Where it is limited to an agreement to 
execute a legal mortgage, if called upon 
to do so, I should doubt myself whether 
it would ever be compulsorily registrable. 
But as I say that question is one of 
much nicety and opinions have differed 


widely upon it. I do not consider it 
necessary to go further into it here 
because, in my opinion, this agreement 


requires registration in itself, because it 
creates, very clearly oreates, a charge 
upon the property to tke extent of more 
than Rs. 100, and that being so, it is 
compulsorily registrable and cannot be 
received in evidence of any transaction relat- 
ing to or affecting that immoveable 
property. Now, if this document be 
excluded on this ground, as I think it 
must be, there remains no evidence whatever 


of intention to connect the deposit 
of title-deeds with the loan borrowed 
by the defendant from the plaintiff, and 


the mere fact that there was a subsequent 
or contemporaneous loan ia not now, in my 
opinion, sufficient in law to warrant a 
presumption, apart from any obher 
evidence, that the contemporaneous or 
antecedent deposit of title deeds was 
necessarily made as security for the loan. 
That is to say, on the question of fact 
there is absolutely no evidence, apart from 
this writing, which cannot be admitted to 


discharge the ‘onus of proof which lies 
upon the plaintiff, and that is the ground 
to which I would prefer to restrict myself 
in reversing the decree of the lower 
Appellate Court, restoring the decree of 
the Court of first instance and dismissing 
the plaintiff's suit with all costs. 

Macieop, J.—I agree with my brother 
Beaman that this appeal must be allowed, 
and that the decree of the lower Court 
dismissing the suit must be restored, the 
plaintiff paying the costs throughout, It 
has been held by the High Courts of 
Calcutta and Allahabad that in the cage 
of deposit of title-deeds actually made in 
the towns mentioned in section 59, the 
mortgage cau be effected irrespective of the 
situation of the property to which the 
title-deeds refer. I do.not think there is 
anything in the contention that in the case 
of an equitable mortgage, the property in 
the Mofusstl cannot be affected by a deposit 
of title-deeds in Bombay. In this case it 
appears to me that the plaintiff in order 
to prove his mortgage must rely on the 
document of the 9th of February 1907. 
That is the only evidence of the contract, 
and, as it requires registration, a contract of 
mortgage cannot be proved. Plaintiff, 
therefore, must fail. 

Decree reversed, 


MADRAS HIGH COURT. 
Seoonp Orvie Arpeat No. 681 or 1911. 
February 2, 1914. 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

MANNIAN NAMBUDRIPAD, stytep 
KATTAMATATH ELETATH 
MANAKKAL BSANAM KANDAN anp 
ANOTHER—APPELLANTS 
VETEUS 
AGNIHARMAN NAMBUDRIPAD strep 
KATTAMATATH MOOTHATATH 
MANAKKAL SANKARAN KANDAN (prep) 
AND CTHERS— RESPONDENTS. 

Malabar Law—Urulans—Delegation or alienation of 
powers—.Custom—Proof. 

Ordinarily, the powers and duties of the office of 
Urulan are incapable of alienation to a stranger or 
delegation to an agent. But if such a custom is 
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set up and strictly proved, it may be recognised 
provided that the alienation or delegation is strictly, 
confined to ita narrowest limits. 


Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suit No. 59 of 1910, 
preferred against that of the District 
Munsif of Cannanore, in Original Suit No. 
60 of 1909. 

Mr. 0. V. Ananthakrishna Anjar, for the 
Appellants, 

Mr. J. I. Rosario, for the Respondents. 

JUDGMENT.—The ordinary rule is that 
the duties of the office of Urulan with its 
powers are incapable of being alienated 
to a stranger or even delegated to an 
agent. (See Moore’s Malabar Law, page 379). 

Tf there isa custom to so delegate some 
or all of the powers, such a custom if not 
wholly unreasonable or opposed to public 
policy, might be recognized hut that custom 
must be strictly proved and the delegation 
permitted by the custom must be strictly 
confined to the narrowest limits. 

In this case, there is no proof of any 
custom by which each of the three Uralars 
could delegate his power separately to an 
agent or by which twoof them together 
could delegate their united power to an 

` agent. 

It may be that there is a custom that all 
‘three of them together might appoint such 
an agent by a resolution passed unanimously 
or by a mejcrity at a meeting properly 
convened after due notice (such appointment 
to last for a definite period) but it is un- 
necessary to decide whether there has been 
such a custom and if that is a valid 
custom. 

What the majority of the Urulars (two 
out of three) have attempted to doin this 
case was to appoint an agent to exercise 
the powers of all three Uralars without con. 
sulting the third or giving notice to him. 
This, of course, could not be allowed under 
the ordinary law and no custom was set up 
ia allowing this [Kunhan v. Moorthi 

1). 

The lower Court’s decisions are right and 
the second appeal is dismissed with costs. 


Agpeal dismissed. 
(1) 7 Ind. Cas, 422; 34 M. 406; 8 M. L. T. 208; 
(1910) M. W. N., 869; 20 M. L. J. 951. 
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CALCUTTA HIGH COURT. 

Civ RuLE No. 1253 or 1913. ., 
December 5, 1913. 
Present:—Justice Sir Harry Stephen, KT., 
and Mr. Justice Mullick. 

EAST INDIAN RAILWAY COMPANY— 
DEFENDANTS — PETITIONERS 
versus 
RAMGATI RAM——PLAINTIFF— 


OPPOSITE PARTY. 
Railways Act (IX of 1890), ss. 77, 140—Notice to 
District Traffic Superintendent, whether notice to Agent. 


A notice to a Railway Company’s District Traffic 
Superintendent is not a notice to the Agent within 
the terms of section 140 of the Railways Act, 1890. 


Janki Dass v. Bengal Nagpur Railway Oom- 
pany, 18 Ind. Cas. 509; 15 O. L. J. 211; 16 0. W. N. 
356; Nadir Chand Shaha v. Wood, 35 O. 194: 12 
C. W. N, 450 East Indian Railway Oompany v. Madhu» 
lal, 19 Ind. Cas. 673; 18 C, L, J. 147; 17 C. W. N. 
1134, followed, 


Radha Kissen Chooni Lal v. East Indian Railway 
Company, 21 Ind. Cas. 970, referred to. 

Woods v. Meher Ali, 3 Ind, Cas. 479; 13 C. W. N. 
24; 4 M. LoT. 427, distinguished. 


Rule against the decres of the Small 
Cause Court Judge of Sasseram. 


Babus Mahendra Nath Ray and Ambikapada 
Ohowdhury, for the Petitioners: 


Babu Herthar Prasad Singh, for the 
Opposite Party. 


JUDGMENT.—lIn this case goods were 
consigned throngh the Hast Indian Railway 
Company, the defendants in this case to 
the opposite party in this Rule. They 
never arrived and the opposite party ac. 
cordingly sued the Railway Company for 
the loss of the goods under section 77 of 
the Indian Railways Act (IX of 1890). 
The opposite party was thereupon bound 
to give notice of the loss within six months 
and under section 140 of the Act this 
notice was tobe given to the Agent of 
They gave notice within the 
time allowed but they gave it to the 
District Traffic Superintendent. The Judge 
of the Court below held that this notice 
met the requirements of section 77 of the 
Indian Railways Act. The petitioners, tha 
Hast Indian Railway Company, have ob- 
tained a Role calling upon the plaintiffs 
to show cause why the decree of the 
Small Cause Court should not be set aside 
on the ground that it was contrary to 
law, 
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The question before us is whether the 
notice to the District Traffic Superintendent 
was a notice to the Agent within the 
terms of the section we have mentioned. 
Following the decisions in the cases of 
Janků Dass v. Bengal Nagpur Railway 
Oo. Id. (1) Nadir Ohand Shaha v. Wood 
(2) and Hast Indian Railway Company v. 
Babu |Madhulal (3), we have no hesitation 
in holding that this notice was not a good 
one. There is alsoa recent case decided 
in the same sense, Redha Kissen Ohoont Lal 
v, The East Indian Railwoy Company (4). 
These decisions seem to be tosome. extent 
in conflict with the decision in the case 
of Woods, v. Meher Ali Bepart (5). 
That case has, however, been distinguished 
from the cases we have mentioned and the 
same distinction exists between that case 
and the present. The result, therefcre, is, 


that this Rule must be made absolute and 
the order of the lower Court set aside. . 


The defendants, petitioners, are entitled 
to their costs in this Rule, the hear- 
ing fee being assessed at one gold mohur. 


. Rule made absolute. 
(1) 13 Ind, Oas. 509; 15 0. L. J. 211; 160. W. N. 
356. $ 


(2) 85 C. 194; 12 O, W. N. 450. 

(3) 19 Ind. Cas. 673; 18 Q. L. J. 147; 17 0. W. N. 
1134, 

(4) 21 Ind. Cas. 970. 

(5) 3 Ind, Cag, 479, 13 O. W. N. 24; 4 M. L. T, 491. 


ALLAHABAD HIGH COURT. 
First Civit APPEAL No. 426 or 1912, 
February 17, 1914. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji, Kr, 
HERBERT ARCHIBALD POOOCK awp 
ANOTHER— PLAINTIFFS— Å PPELLANTS 
versus 
Tas DELHI ano LONDON BANK Lap, AND 
OTHERS—- DEFENDaNTS— RESPONDENTS. 
Will—Ewecutor— Power of executor to settle claims 
in respect of testator’s property —Legatee, right of. 
Executors acting bona fide have power to settle 
claims in respect of the estate of their testator, and 
this power cannot be disputed by the legatees, ~ 


First appeal from the decision of the 
Subordinate Judge of Dehra Dun, dated the 
3rd September 1912. 


Mr. Nihal Ohand, for the Appellants, 
Mr. B. E. O’Oonor, for the Respondents, 


JUDGMENT.—The facts connected with the 
present appeal are shortly as follows: A Mr, 
George Pocock made his Will on the 4th of 
October 1909. In this Will he referred to the 
fact that he had a fixed deposit in the Delhi 
and London Bank, Ld., Mussoorie Branch, 
of abont Rs. 10,000. He proceeded to give 
certain legacies out of that fund. The said 
George Pocock died on the 15th of November 
1909 and his Will was duly proved by the 
defendant, Mr. Bodycot who was the executor 
named. The Bank alleged that during his 
life-time, namely, some time in the year 
1906, the Bank advanced toa Mrs. Taylor, 
a daughter of the deceased, the sum ‘of 
Rs. 4,000 at the request of Mr. Pocock, 
the testator, and that he had agreed 
that the deposit should be security 
tothe Bank for the advance. The executor 
went into this matter and came to the con- 
clusion that the representation of the Bank 
was true. There can be very little doubt 
that the executor was justified in the con- 
clusion to which he came. The Bank had 
in their hands a letter which Mr. Pocock had 
received from the Lucknow Branch of the 
Bank asking him whether he would give 
security for the advance to his daughter. 
This letter was handed over to the Manager of 
the Bank atthe time when Mr. Pocosk is alleg- 
ed to have agreed to be surety for the loan to 
his daughter and that the deposit should be 
security. Having satisfied himself on this 
matter the executor allowed the Bank to 
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deduct the amount dae for the advanae to Mrs. 
Taylor and all other sums due by the deceased 
bimself and received the balance of the 
deposit. The executor says that he did this 
with the assent of the legatees themselves. 
There can be no doubt that they did assent 
to this course, but itis possible that they 
thought thatthey were reserving to them- 
selves the right to take any further proceed- 
ings they thought fit against the Bank. It is 
somewhat difficult to see how the present suit 
could bemaintained by the legatees against the 
Bank. The Bank was entitled to look to the 
executor and to settle all questions with the 
executor so ` long as there was no fraud. In 
the present case, however, the plaintiffs, 
who are some of the legatees of the deceased 
Mr. Pocock, have made not only the Bank 
but also the executor parties to the suit, 
and it is contended on their behalf that the 
settlement made by the executor with the 
Bank was equivalent to the payment of an 


invalid claim and that accordingly not only | 


the execator but the Bank also are liable for 
the amount. Itis contended thatit was 
impossible to create a lien on the deposit save 
by writing under the hand of the deceased 
and that, inasmuch as Mrs. Taylor's debt 
was more than three years old, the Bank 
could not have sued her, and, therefore, could 
not have sued the executor as representing 
the estate of the deceased and that on these 
grounds the claim of the Bank was an 
“invalid claim.” In oar opinion the power 
of executors acting bona fide to settle claims 
in respect of the estate of their testator 
cannot be disputed. There is certainly no 
evidence to show that Mrs, Taylor’s debt had 
become time-barred ; on the contrary, having 
regard to the practice of banks, it is much 
more probable that the debt was still in 
force against her. The reason why neither 
the Bank nor the exesotor thought fit to 
proceed against her is because she was not 
considereda “mark” for the amount. It is 
not suggested and could not be suggested, 
that the executor did not act perfectly bona 
fide in his dealing with the Bank. We think 
it quite unnecessary to decide the question 
whether what occurred between the deceased 
and the Manager of the Bank at Mussoorie 
was sufficient to create in Jaw a valid lien 
on the deposit, because, in our opinion, under 
the circumstances of the present case, the 
executor was quite justified in settling with 


the Bank in the way he did, that is to say, al- 
lewing the Bank to deduct the amount of the 
deceased’s own debt and the moneys advanced 
to his daughter, Mrs. Taylor, for which he 
had, atleast, become surety, they taking 
over the balance of the money. We think 
in ail probability this was not only the 
honest course but it was the wisest course 
that the executor could have adopted, The 
appeal accordingly fails and is dismissed 


` with costs including in this Court feas on the 


higher scale. 
Appeal dismissed, 


MADRAS HIGH COURT. 
-Seconn Oivit Appean No. 2138 or 1910. 
February 10, 1914. 
Present: —Mr. Justice Sadasiva Alyar and 
Mr. Justice Spencer. 
Tue SECRETARY or STATE ror INDIA 
In COUNOIL— APPELLANT 
versus 
SRINIVASA CHARTIAR AND OTHERS— 


RESPONDENTS, 

Shrotriam tenure—Grant made by pre-British 
Government— Confirmed by British Government— 
Inam deed and its terms—Absolute title—Right of 
State to minerals—Levy of seigniorage fees, legality 
of—Enfranchisement of inam confers absolute title—~ 
Right of Government to minerals also passes. 

Where the terms of an inam title-deed are absolute 
and confer a free-hold in the village, the right of the 
State to the minerals also passes with the grant. 

Sadasiva Aiyar, J—Qn enfranchisement, the full 
free-hold interest in a village passes and the estate so 
vesting is not liable to any further imposition of 
burden in the shape of revenue assessment by the 
Government, other than the burden of the enhanced 
quit rent imposed by the Inam Commissioner. 

Gunnaiyan v. Kamakchi Ayyar, 26 M. 339, Pingala 
Lakshmipathi y. Bommireddipalli Chalamayya, 30 M. 
434; 17 M. L. J. 101 (F. B); 2 M. L. T. 101, 
Subbaroya Chetly v. Aiyaswamy diyar, 1 Ind, Cas. 749; 
32 M. 86; 5 M. L. T. 80, referred to. 

Spencer, J. (dissenting)—A Shrotriam grant gives no 
right over the lands. 

Chinnan v. Kondama Naidu, 23 Ind. Cas. 113; -> 

26 M. L. J. 169; 1 L. W. 41; Papala Narayanaswami 
Naidu v. Secretary of State (Pensalani Kanniappa 
Naidu), 14 Ind. Oaa. 261; (1912) M. W. N. 496; 24 M. 
L. J. 36, referred to. 
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_ Å grant made by Government means only grant of 
revenue unless the terms of the grant expressly and 
clearly convey anything else, 


Woolley v. Attorney General (Victoria), 46 L. T. 


P. 0. 18; 2 App. Cas. 163; 86 L. T. 121; 25 W. R. 
852, referred to. 


Even where Government have, from time to time, 
expressed varying views in regard to their right to 
share in the minerals found in the village covered 
by an Inam grant, those views will not debar 
Government from claiming such right, unless they 
have, by express words, surrendered such right. 

Nor will such right become extinguished by the 
law of limitation, . 

Boddupalli Jagannadham vy. Secretary 
Indiain Council, 27 M. 16, referred to, 


The term “minerals” includes freestone,{limestone, 
granite, clay, and stone used. ` 

Bell v, Wilson, 385 L. J. Ch. 337; L. R. 1 Ch. 303; 
12 Jur. ÇN. s.) 268; 14 L, T. 115; 14 W. R. 493; Fish- 
bontine v, Hamilton, 25 L, R. Tr. R. 483; Attorney- 
General v. Welsh Granite Company, 35 W. R. 617; Earl 
of Jersey v. Neath Union, 58 L. J. Q. B. 573; 22 Q. B. 
D. 555; 37 W. R. 388; 53 J. P. 404; Midland Railway 
v. Checkley, 36 L. J. Ch. 380; L. R, 4 Eq. 19; 16 L. T. 
260; 15 W. R. 671, referred to. 


Tituram Mukerji v. Cohen, 880, 208; 2 C. L. J, 408; 
9 C. W. N. 1073; 15 M. L. J. 879; 7 Bom. L. R. 920; 
3 A. L. J. 59; 32 I. A. 185 (P, C.), referred to, 


Second appeal against the decree of the 
District Court of South Arcot, in Appeal 
Sait No. 368 of 19:9, preferred against 
that of the District Munsif of Tirukoilur, 
in Original Suit No, 594 of 1903. 


The Government Pleader, for the Appellant. 


Mr. T. R. Venkataramasastri, for the Re- 
spondents, : 


of State for 


JUDGMENT, 


Spencer, J.—The plaintiffs are the owners 
of the Shrotriam village of Kollar in the 
South Arcot District, They brought this 
suit against the Secretary of State for India 
in Council for a declaration of their exclusive 
title to all the rocks and hills lying within 
the said village except the portion acquired by 
the Government under the Land Acquisition 
Act, for a perpetual injunction against 
interference with their rights, for recovery of 
damages and for refund of the sums levied 
from them by way of seigniorage or royalties. 
Though the plaint relates to the title of the 
lands desoribed as mountains and hills, the 
parties bave gone to trial on the mutual 
understanding that the’ matter at issue 
between them was the right of the State to 
collect seigniorage fees on minerals, 


The first issue dealt with the question 
whether there was an outright grant to the 
plaintiffs of the village includiag the minerals 
in the village and whether it was binding on 
the defendant. The 2nd issue was directed 
to a cousideration of the question whether 
the Inam Commissioner at the time of 
enfranchisement conferred a right to take 
minerals free of taxation, and if so, whether 
the Government. was bound by his act, 
supposing it to be an act in excess of hia 
authority. The plaintiffgsucceeded in both the 
lower Courts but the injunction was refused. 

The District Munsif found onthe first 
issue that, although the grant impliedly 
included the right to quarries and minerals, 
Government did not, at the time of the grant, 
disable itself from claiming royalties, i. e., 
the State’s share in the mineral produce. On 
the 2nd issue he held that by eufranchise- 
ment Government had deprived itself of all 
rights to claim revenue or minerals, and 
that the prerogative of Government could 
not give it a right to derogate from a grant 
once made, 

The District Judge found both the issues 
against the appellant. He held that the 
right to impose assessment which Govern- 
ment surrendered at the time of the Inam 
Settlement included the righttocollect revenue 
on all produce of the lands, produce being 
treated as including minerals. 

The Inam Register, Exhibit J, and the 
Inam title-deeds Exhibits A, A (1) and A (2) 
show evidently that poramboke was included 
in thé grant. Government do not dispute 
this fact, but they claim, not a full right to 
minerals, but a right to take a share in such 
produce; in other words, the prerogative 
right to levy royalties at certain rates which 
are given in the Appendix to Standing Order 
No. 25 of the Standing Orders of the Board of 
Revenne. 

On the first point, it must be regretted 
that the ten original documents of title in 
Hindi, Telugu and Persian referred to in 
column No. 12 of the Inam Register were not 
available at the trial. We have referred to 
Exhibit I which is an English translation of 
a purwana produced from the Collector's office 
which purports to be a re-grant by Nabob 
Anwarodeen Khan Bahadur ona perpetual 
Shrotriam tenure of the entire village of 


Kollar to Lakshminarasimhachari, Zunardar, 


for subsistence, in order that “having 
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appropriated to his own use the produce of 
the seasons, each year, he may be assiduous 
in offering up prayers for the lasting pros- 
perity of thé Empire.” The document then 
imposes on him the term that he should 
pay regularly to the Sirkar the establish- 
ed amount of the Shrotriam which is stated 
to be the sum of 110 Gory chuckrams. 


In Chinnan v. Kundama Nayudu (1) we 
referred to the meaning of the Shrotriam 
tenure as defined in Papala Narayuna- 
sawmt Naidu v. Secretary of State for India 
(Pensalant Kanniappa Naidu) (2) and in 
Wilson’s Glossary. According to that defini- 
tion, a Shrotriam consists of lands or a village 
heldat favourable rates. According to the au- 
thor of Wilson’s Glossary, “a Shrotriam grant 
gives no right over the lands and the grantee 
cannot interfere with the occupants as long 
as they pay the established rents.” In 
Adusumulli Suryanarayana v. Acchutta 
Potanna (8) we referred to Rajya v. Bala- 
krishna Gangadhar (4) in which grants to 
tnamdars were considered to be ordinarily 
grants of the Royal share of the revenue, 
There is no language in Exhibit I which 
can be regarded as depriving Govern- 
ment of its right to charge royalties on 
minerals. In Woolley v. Attorney-General 
(Victoria) (5) it was held that the prerogative 
right of the Crown to micerals in mines in 
the Colonies would not pass under a grant 
of waste land from the Crown, unless the 
intention that it should so pass was expressed 
by apt and precise words. Minerals have 
been held to include freestone in Bell v. 
Wilson (6);limestovein Fishbontine v, Hamil- 
ton (7); granite in Attorney-General v. Welsh 
Granite Company (8); clay in Hail of Jersey 
v. Neath Union (9) and stone used for 
mending roads and worked by quarrying from 


the surface in Midiand Railway v. Oheckley (10). 
(1) 23 Ind. Gas. 118; 26 M. L. J. 169; 1 L. W. 41. 
(2) 14 Ind. Cas. 261; 24 M. L. J. 36; (1912) M. W. 

N. 496. 

(3) 22 Ind. Cas. 389; 26 M.LJ. 99; 15 M. L, T. 268, 
(4) 29 B. 416; 7 Bom. L. R. 439. 
(5) 46 L. J. P. C. 18; 2 App. Oas. 168; 36 L. T. 121; 

25 W. R. 852. 

(6) 35 L. J. Ch. 387; L, R. 1 Ch, 303; 12 Jur. (x. s.) 

263; 14 L. T, 115; 14 W. R. 493, 

(7) 25 L. R. Ir. 488, 
(8) 35 W. B. 617. 
(9) 58 L. J. Q. B. 573; 22 Q. B. D. 555; 37 W. R. 

388; 53 J. P. 404. 

(io) 86 L.J | Ch, 380; L., R. WAH 19; 16 L. T. 260; 

15 W. R. 671. 


In Tituram Mukerjee v. Oohen (11) the Privy 
Council agreed with the Calcutta High Court 
holding that a grant of rentsand profits for 
the life of the grantee could not be presumed 
to carry with it the right to open mines and 
remove minerals which are a subjacent 
portion of the soil. 

It is contended for the respondent that, 
as the title-deeds Exhibit A series, and the 
extract from the Inam Register, Exhibit J, 
show that poramboke, waste and uncultivable 
land was included in the grant and as 
quarrying is theonly use to be made of land 
which is bare rock apparent on the surface, 
Government must have intended to give 
such use of the land as it was capable of. 
The Government Pleader concedes that some 
interest in waste land has passed to the 
Shrotriamdars, but he points to the fact 
that Government fixed the assessment on 
the basis of cultivation as an indication 
that it was the agricultural rights, not other 
rights, that Government parted with. The 
District Judge’s view tbat, if the propriatary 
right in the lands belongs to the plaintiffs, 
then they are the owners of the sub- 
soil and, therefore, of the minerals is not 
supported by authority. The District 
Munsif’s finding that, though the Government 
could not claim exclusive rights over 
quarries and minerals in this village, there 
was nothing to prevent them from claiming 
the State’s share of the produce in the 
minerals ig sounder, and this finding is 
enough for deciding this point in defendant's 
favour, seeing that by imposing charges 
for quarrying Government did not go further 
than exercise the right which they claim 
to share in the mineral produce. Granting 
that Shrotriamdars got by virtue of their 
grant a right to make use of the surface 
of the soil for certain purposes and to 
extend cultivation without liability to further 
assessment, the , prerogative right of the 
Crown to a share in the minerals whivh are 
underground is not impaired by an absolute 
grant in which there are no words to signify 
the surrender of such prerogative. 

The second question to be determined is 
whether. the Act of enfranchisement in 
1862 interpreted in the light of the rules 


(11) 33 O. 208; 2 C. L. J. 408; 9 C. W. N. 1073; 15 
M. L. J. 379; 7 Bom, L. R. 920; 3 A. L. J. 59; 821. A. 
185 (P. 0.). ; 


Vol. KAIN) 
SECRETARY OF STATE V., SRINIVASA CHARIAR,: 


for enfranchising znams and in the light 
of Acts IV of 1862 and VIII of 1869 had the 
effect of destroying the rights of Government, 
if any existed after the grant under 
Exhibit II in 1750. The scheme of inam 


enfranchisement was a matter deeply csn. ` 


sidered by Bhashyam Iyengar, J. 
naiyun v. Kamakchi Ayyar (12). At page 
345 he observes: “The declared policy of 
Government, when the Inam Commisssioner 
was appointed in 1859 and rules framed 
for his guidance, was to waive its right of 
resumption and enfranchise personal čnams 
and convert them into ordivary heritable 
property and forego its reversionary right 
in ooxrsideration of the holder of the inam 
agreeing to pay a quit-rent, the rates of 
which varied with reference to the value 
and prospect of the reversionary claim 
of the Government in each case.” Before 
enfranchisement, if the line of the grantee 
became extinct, the reversion lay with the 
Goverument. By the process of enfranchise- 
“ment, what the Government did was to 
exchange its reversionary rights for a 
favourable quit rent or jodi and 
an iodefeasible right to property. That 
- this was its effect, is apparent by a 
reference to Standing Order No. 52 which 
contains rules for enfrauchising inams, The 
rates of conversionare made mare or less 
favourable in proportion as the inamdar 
had competent heirs at the date of enfranchise- 
ment, or had no heirs competent to cən- 
tinne the family, or was without heirs 
altogether, or had alegally defective title. 
The rules appear to have been framed 
purely on a calculation of the chances of 
the reversion falling in. 


In Board’s Standing Orders Vol. IL Ap- 
pendix, p. 182, Rule 3, quit-rent is dəs- 
cribed as a ‘sufficient compromise for the 
right of reversion possessed by the Govern- 
ment over the nam,” and again in 
Rule No. 2, the Inamdar is given an 
option “to convert. this restricted tenure 
into a freehold with the fall powers of 
alienation by gift, sale, adoption or other- 
wise, by consenting to the payment of an 
annual qait-rent.” No value is placed on 
the nominal rights in computing the value of 
the rights parted with and settling quit- 


in Qun- 


(12) 26 M. 339. 
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it gave- 


14? 


rent at one-eighth, one-fourth or one-half 
of the assessment of the land. 

Rule 28 runs as follows:—‘“Inams once 
converted into freeholdsin accordance with 
the foregoing rules will be subject to no 
farther interference on the part of tha 
Government, except such xs may be neces- 
sary for the panctual realisation of the quit- 
rent charged thereon; and even this degree of 
interference may be avoided, at the discretion 
of the Inamdar, by the purchase, once for all, 
of the fee simple of the land by paying a sam 
equal to twenty (20) times the amount of 
the annual quit-rent.” The respondent's 
Pleader relies on this undertaking of Govern- 
ment not to interfere, as forfeiting the right 
of Government to make any additional 
charges. The langaage of the rule is, no 


_ doubt, wide and the importation of Haglish 


legal phraseology by the words freehold, 
fee simple, is unfortunate and misleading. 
But I would read this rule together with the 
preceding rules and concluds from it that 
Government only meant that they would not 
interfere with the estate and interest of the 
land vested in the Inamdar. I do not think 
that it was intended that those words should 
affect the existence of the rights of the 
state over minerals if they then existed. 

In the Board’s Standing Orders, Edition 
of 1890, Chapter I, Order No. 15, conditions 
regarding quarrying and excavating are set 
out. In this order, it is declared that, “the 
State lays no claim tə minerals in enfran- 
chised inam lands.” Butin the Edition of 
1907, there is a change. Here it is deslared 
that “no claim to minerals should be made on 
behalf of the State in lands held on inam 
tenure where, apart from the title-deed 
issued by the nam Commissioner, there has 
been conveyance of the State’s rights to 
minerals in the original grant either expressly 
or by necessary implication;’' and in the next 
paragraph clause (e) it declares that “claim 
should be made to the State’s share (as deter- 
mined by the rules below) in all mineral pro- 
duce in lands held on ¿nam tenure which do not 
fall under paragraphs 1 (e) (stated above) 
or 3 (c) (which relates to service inams).” 
Government appear to have changed their 
views astothe rights they possessed to 
minerals in nam lands and this change seems 


„to have taken place about 1905, bat the 


circumstances which led up to it have not 
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been disclosed. The Board's Standing 
Orders have not the foree of law bat are 
merely direations for the guidaace of executive 
and administrative officers of the State in the 
Revenue Department. In my opinion, any 
misdirection which appeared through a 
misconception of what rights were vested in 
the Orown would uot operate as a forfeiture 
of such rights by its publication in a work of 
this sort, provided that Government had not 
expressly or by implication surrendered such 
rights to the holders of the inam lands by 
any previous grant or by the act of enfran- 
chisement. 

No issue has been taken on the question 
of estoppel, although the District Munsif’s 
judgment contains some observations on tha 
point. 


The question whether the plaintiffs have 
acquired any prescriptive right is the subject 
- of issue Nc. 3 and this has been found 
against them. The District Munsif rightly 
held that the right of the Crown to claim its 
share in minerals was a prerogative right 
which could not be extinguished by limitation, 
See Boddupalli Jagannadham v. The Secretary 
of Stute for India in Oounctl (18) as to the 
limitation period within which the Govern. 
ment should exercise its prerogative of 
imposing assessment. Moreover, the District 
Maunsgif held that adverse possession had not 
been proved. 

It is unnecessary to consider whether 
Government has any power to derogate from 
its grant, seeing that I have found that there 
was no forfeiture or surrender of mineral 
rights by any grant to these Shrotriamdars at 
any time. The award of compensation by 
Government for the acquisition of a certain 
extent of land in this village taken up for 
quarry cannot be treated as an admission 
against them of theirright to claim a share in 
the proceeds of minerale, seeing that what was 
acquired under the Act was, whatever rights 
the Shrotriamdars possessed in the surface soil 
of the land in which that quarry was 
situated, i : 

As Í have held that the Imam Commis- 
sioner did not dispose of the Government’s 
mineral right when he enfranshised the 
énam, it is unnecessary to consider the effect 


of Acts IV of 1862 and VIII of 1869 which 


(18) 27 M. 16, 


were passed to validate the acts of the Inam 
Commissioner and to remove doubts as to the 
rights of the parties. 

I would, therefore, allow this appeal and 


dismiss the suit with costs throughout. 


Sapasiva Atyar, J.—In this case, the learn- 
ed District Munsif, Mr. M. R. Narayanaswamy 
Aiyar, bas written an ableand very well con- 
sidered judgment which has been confirmed 
by the learned District Judge who'heard the 
case on appeal. As I agree with the judg- 
ments of both the lower Courts, I shall 
try to be as brief as possible in expressing 
the reasons for my own judgment, especially 
as I need not repeat the facts which 
have been fully set out by my brother 


“in the judgment just now pronounced by 


him, 


Reading the entries in the Inam Register 
(J) with the title-deeds A, Al, and A2 
granted by the Inam Commissioner, I think 
it difficult to come to any other conclusion 
than that full free-hold interest in the whole 
village was recognized by the Inam Com- 
missioner on behalf of the Government as 
vesting in the Inamdars, the estate so vesting 
being not liable to any further imposition of 
burdens in the shape of revenue assessment 
by the Government other than the burden 
of the enharced quit-rent ‘of Rs, 360 im- 
posed by the Inam Commissioner. As decided, 
in Qunnaiyan v, Kamakchi Ayyar (12), Pingala - 
Lakshmipathi v. Bommtireddipallt Ohalamayya 
(14) and Subbaroya hetty v.. Atyaswamy 
Atyar (15), the primary object of enfran- 
chisement by the Inam Commissioner is, 
no doubt, to give up the reversionary 
estate vested in the Government. The ob- 
ject was, in other words, to free the owners 
of the lands from the liability to forfeiture of 
their estates if they made alienations to 4 
stranger and to convert the lands into ordi- 
nary heritable and alienable property (not 
to restrict the inheritance to lineal heirs) 
and to permit the owner, (ifa Hindu) to 
make adoptions according to the ordinary 
Hindu Law (and not merely from the sons 
of undivided agnates), thatis, the restric. 
tions imposed by the old Inam rules 
in respect of succession, adoption, and 


(14) 30 M. 484,17 M. L. J. 101 (F. B.); 2 M. L. T. 
101. 
(18) 1 Ind. Cas, 749; 32 M. 86; 5 M. L. T. 80. 
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alienation were done away with. See 
Qunnaiyan v. Kamakchi Iyer (12). _ 

By the enfranchisement the inam is con- 
firmed in free-hold to whoever was the 
person then entitled to the lands as Inamdar 
and this free-hold is paraphrased in the Inam 
title deed itself as follows: — In other words, 
the inam will be your absolute property to 
hold or dispose of as’ you think proper, 
subject only to the payment of the above- 
menticned quit-rent.” r 

As Dr. Maclean says in' his book referred to 
in paragraph 19 of the Munsif’s judgment, 

` these imam title-deeds show “the greatest 
extent to which tbe Government has parted 
with its own powers to make revenue de- 
marda” upon the lands forming enfranchised 
inams “The inam title-desd shows property 
against Government and a quit-rent fixed for 
ever.” The enfranchised Inamdurs are in 
that book treated as owning a better title in 
their inam lands as against the Govern- 
ment than even the zemindars. That zemin- 
dars under the Permanent Settlement sannads 
have had their varying assessments changed 
into fixed demands cannot be denied. And 
Sir Bhashyam Aiyangar, J., io Gunnatyan v. 
Kamakchi Atyar (12) says that “the Inam 
Settlement has got the same effect as the 
Permanent Settlement, that is, the effect of 
changing a precarious tenure into permanent 
property and a varying assessment into a 
fixed demand snd thus enfranchising the 
estate from a tenure that subjects it to the 
burden of assessment: thereon being increased 
from time to time, at the will and pleisure of 
the Sovereign authority,” Sir Bhashyam 
Aiyanger, J., quotes as authority for this 
opinion of his the observations of Sir 
T. Muthusamy Aiyar, J., in Narayana v, 
Ohengalamma, (16). I am, therefore, quite 
clear that the Government has no right to 
impose further revenue burdens on the nam 
estate whether they call it royalty or assess- 
ment, ag Inamdars have got a free-hold title 
to their lands under the nam title deeds 
granted to them at the enfranchisement. 

That the poramb.kes including the rocks 
aud the mines tinderneath the land were re- 
cognized by the Inam Oommissioner, (who 
was the authorized agent of the Govern- 
ment to inquire into and settle the mutual 
rights of the Government and the Inamdars) 


seems to me to be beyond controversy. Be- 
(16) 10 M, 1, 


fore the {nam Commissioner, not only the 
single title-deed (a copy of a translation of 
which was filed by the defendants as Hx- 
hibit I) was produced for his inspection but 
nine other title-deeds which are not now 
forthcoming seem to have been put forward 
before him. The Inam Commissioner was 


` the cficer fully empowered to go into those 


title deeds, and into the previous history 
of the enjoyment of the inam lands and to 
recognize on behalf of the Government what- 
ever rights are, in hig opinion, proved to 
exist in the Inamdars. His recognition of 
the title of the Inamdar (whichever indivi- 
dual the Inamdar may happen to be) as 
the title stood before the enfranchisement 
and also his power to bargain with the Inam- 
dar on bebalf of the Government so as to 
make the Inamdar consent to the enfranchise- 
ment on certain terms, were not restricted 
and his decisions within the scope of this 
large authority are clearly binding upon 
the Government. The recognition of a free- 
hold right is the same thing in the eye 
of the law as the recognition of a right to 
the soil of waste land including the right to 
all the minerals, rocks and stones, up to 
the centre of the earth. The recognition 
or grant of a right to rents and profits 
during the lifetime of a@ person may, no 
doaht, not entitle that person to remove part 
of tbe soil itself in the shape of quarried 
stones or minerals but the recognition or 
grant of a perpetual fres-hold right iu the 
soil cannot, in my opinion, be construed 
so as to limit the right of the owner to 
take only agricultural or sylvicultural pro- 
ducts from the soil. 


While I am always-inclined to hold that 
the State does not lose its right to communal 
sites like public pathways and the sites of 
the beds of natural streams even if the streams 
are not tidal or navigable, whether in 
zemindart or Inam Estates, I feel myself 
unable tosay that a Permanent Settlement by 
which a fully authorized officer settles the 
revenue in perpetuity, recognizes the pre- 
existing right of the Inamdar in Rooky 
Poramboke lands, and confirms such right, 
can be repudiated by the Government. As 
pointed out by the learned District Munsif, 
the Government till about 1902 never 
thought that they had any right after en- 
franchising an inam in perpetuity to impose 
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afterwards an additional assessment upon the 
Inamdar simply because the owner of the 


enfranchised znam is able to obtain further- 


profits than he was obtaining at the time of the 


Inam Settlement from the rocky soil fit for. 


quarrying. Though the quit-rert was based 
principally upon a calculation of the agricul- 
tural rents or profits derived by the Inamdar. 
(Just as the pezshoush was fixed in the case 
of zemindart at the time of the Permanent 
Settlement on the actual average profits 
which the zemindars were obtaining) that 
fact was never intended to detract from the 
right of either a zemindar or an Inamdar to 
get in future as much profit from his land by 
developing his estate (without, of course, 
detriment to the customary rights of occu- 
pancy and other tenants which were protected 
by Act VIII of 1869). 


So far as the Government was concerned, 
full rights accraed to the enfrauchised 


Inam-bolder in his estate, relieving him 


from liability to pay any further assessment 
or revenue except the quit-rent. He had 
eyen the right to commute the quit-rent 
itself by payment ofa lump sum to the 
Government as consolidated quit-rent so as 
to become a land-holder holding an estate 
in fee-simple. It is a question of fact 
based on the construction of the documents 
(including the title-deeds) in this case as to 
what the nature of the title of the Inamdar 
is in the rocksin the estate comprised in 
his holding and the lower Courts have, in 
my opinion, come to a correct conclusion in 
this matter. I do not sea that they have 
misconstrued any document and they 
were entitled, from the conduct of the Gov- 
ernment officers which, though it may not 
be binding upon the Government, is strong 
evidence against them and from the facts 
of this case, to arrive at the conclusion 
which they have come to in respect of the 
extent of the plaintiff’s rights. By en- 
franchising, the Government absolutely 
renounces its rights on the land and as 
between the Government and the dnamdar 
the grantee’s title becomes absolute. As 
“regards the title given under the original 
grant by the ruling authority which reigned 
before the British Government, I agree with 
the Munsif that the Inam Commissioner's 
entries, remarks and decisions are strong 
evidence that even the original grant 


‘long ago as 


included the soil of the Rocky Porambokes 
in the village of Kollur and by necessary 
implication carried with it the right to the 
stone quarries and the mines in the Kollur 
village lands. The British Government at 
the time of the enfranchisement or at the 
time of the confirmation of the original 
Inam might have taken into sonsideration 
the possibility of the then useless rocks 
yielding large profits in future to the 
Inamdar and they might have increased the 
quit-rent in consequence but their officers 
failed to do so. This, however, is no justi- 
fication for the Government going back in 
1905 (about 40 years after the Inam 
Settlement) from the contract made by their 
authorized Officer by which he gave up the 
Government’s rights to impose in future, any 
assessment upon the holding of the Inamdars 
other than the increased quit-rents imposed 
by him. 

As pointed out by the District Munsif, 
“it must be remembered that -rale 28 of 
the Inam rules framed in 1859 was one of 
the rules’ on the faith of which the 
Inamdars in AQ agreed to pay the quit-rent 


imposed and thereby have the inam 
enfranchised. That rule gave them the 
assurance that inams once converted into 


free-holds in accordance with the rules 
would be subject to no further interference 
on the part of the Government except such 
as might be necessary for the panotual 
realization of the quit-rent charged thereon.” 
I agree with the above observation and I 
may be permitted to express my surprise 
that after the framing of the rule 28 go 
in 1859, the Government 
should try by indirect means to impose 
additional revenue simply because the 
Inamdar has been fortunate enough to 
turn into profit those lands granted to him 
which were almost useless at the time of 
the enfranchisement. 

In the result, T would dismiss this second 
appeal with costs. 

Under section 98 (2) of the Civil Pro- 
cedure Code, the second appeal will stand 
dismissed with costs. Time for Government 
satisfying the decree will be two months 
from this date. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Seconp Cryin Appears Nos. 196 anp 197 
or 1912, 
March 10, 1914, 
Present:——-Mr. Justice Shah Din and 
Mr. Justice Chevis, 
BASAWA SINGH— PLAINTIFE— APPELLANT 
versus 
NATHA SINGH AND OTHERS-- DEFENDANTS 
— RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), s. 12 (0), 
secondly—“Sub-division,” meaning of —Thulla Hari 
Singh, of Mauza Burj Hari Singh, Jagraon Tahsil, 
Ludhiana District, whether sub-division—Vendee joining 
stranger, whether can resist pre-emption. 

Thulla Hari Singh of Mauza Burj Hari Singh, 
Tahsil Jagraon, District Ludhiana, is a sub-division 
within section 12 (c), secondly, of the Punjab Pre. 
emption Act, 

The intention of the Legislature in enacting clauses 
(c) and (d) of section 12 of the Panjab Pre-empfion 
Act was not only to recognise the main or primary 
sub-divisions of a village but also any further 
divisions of such sub-divisions as may be well marked 
and authenticated by the Settlement Record and the 
history of the village, 

Bhagat Hira Nand v. Lal Khan, 169 P. R. 1889, 
Uttam v. Buta, 69 P. R. 1893, Sadda v. Majja Singh, 
76 P. R. 1894, followed. 

Bija v. Bishan Singh, 45 P. R. 1897, Sher Singh v. 
Maluk Khan, 142 P. L. R 1905, distinguished. 

A. vendee who associates with himself in the par- 
chase a stranger co-vendee loses his right to resist 
a pre-emptor’s claim. 


Second appeals from the decrees of the 
Divisional Judge, Ludhiana Division, dated 
the 19th December 1911, reversing those of 
the District Judge, Ludhiana, dated the 17th 
June 1911, decréeing plaintiff’s claim. 

Lala Lajpat Rat, for the Appellants. 

Bhai Dasundha Singh, for the Respond- 
ents, 

JUDGMENT. 
©. A. No. 196 or 1912. 


This appeal and Appeal No. 197 of 
1912 are connected and both .will be dis- 
posed of in „one judgment. These two 
appeals have arisen out of two pre-emption 
suits brought by Basawa Singh, plairtiff, 
against the defendants in respect of two 
separate plots of agricultural land which are 
situate in Thulla Hari Singh of Mauza Burj 
Hari Singh, Tahsil Jagraon, District Ludhiana, 
and which were sold by two sale-deeds, dated 
the 15th June 1908 and Ist May 1909, 
respectively. One of the pleas raised by 
‘the vendees was that the Thulla in which the 
lands in suit are situate is not a sub-division 
of the village within the meaning of section 
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12 (e), secondly, of the Punjab Pre-3mption 
Act IL of 1905, and that, therefore, the. 
plaintiff had no preferential right of pre- 
emption as against the vendees. We may 
state here that the village is divided in two 
pattis, called Patti Jatan and Pati: Gujran, 
and Patti Jatan is further sub-divided into 


two thullas kuown as Thulla Hari 
Singh and Thulla Gnuitu Singh. The 
land in suit is situate in Thulla Hari 


Singh; and the plaintiff is also a land-owner 
in that Thulla, Of the ten vendees, three 
own lands in Thulla Hari Singh, but the rest 
do not, having only a share in the shamilat 
of Patti Jattan. 1f Thulla Hari Singh be 
held to be a “sub-division” of the village with- 
in the meaning of clause (e) of section 12 of 
the Pre-emption Act, then it is clear that the 
plaintiff has a superior right of pre-emption 
not only against the vendees who own no land 
in the said thuila but also against the 
threes vendees who are landowners therein, 
inasmuch as the last mentioned vendees have 
by associating with themselves in the pur- 
chase persons who are strangers forfeited 
their own right of pre-emption. 

The first Court held that Thulla Hari Singh 
is a recognised sub-division of the village, and, 
therefore, decreed the plaintifi’s claim in 
each suit. On appeal, the Divisional Judge 
bas cometoa contrary conclusion holding 
that Thulla Hari Singh was not such a well- 
marked section ot the village as to be 
considered a sub-division of it for purposes 
of pre-emption. He has accordingly held 
that the plaintiff has not a preferential right 
of pre-emption in respect of the lands sold 
and has dismissed both the suits. The 
question involved in both these second appeals 
is whether or not Thulla Hari Singh is a sub- 
division of village Burj Hari Singh within 
the meaning of section 12 (e) secondly, of Act 
ILof 1905. For the appellant, reliance has been 
placed upon Bhagat Hira Nand v. Lal Khan 
(1) (page 588, para. 2), Uttam v. Buta (2) and 
Sadda v. Majja Singh (3); while the Pleader 
for the respondents has cited Bzja v. Bishan 
Singh (4) and an unpublished decision of this 
Court in Civil Appeal No. 518 of 1902, 
printed as Sher Singh v. Maluk Singh (5). 


(1) 169 P. R. 1889. 
(2) 69 P. R. 1893. 
(3) 76 P. B. 1894. 
(4) 45 P. R. 1897. 
(S) 142 P. L. B. 1905. 
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The history of the village which is given 
in the shajra-nasab of the Settlement of 
1882 shows that the village was 
founded in Sambat 1882, and that soon 
‘after its foundation it was divided into two 
equal patitis called Patti Jatan and Patt: 
Gujrun, the division of the village area taking 
place on the chak-bat principle. Thereafter, 
-thet land comprised in Patti Jatan was 
divided half and half and constituted into 


two fthullas, Thulla Hari Singh and 
Thulla Guttu Singh, but the division 
was made on the khet-bat basis. The lands 


in Thulla Hari Singh are said to be owned 
by 13° tribes, eight of which are Jats of 
different gots. The Divisional Judge has 
held that since the lands of Patt Jatan 
were divided into two Thullas on the khet- 
bat principle, and not on the chak-bat basis, 
neither of the two thullas can be regarded 
‘as a sub-division of the village within the 
meaning of section 12 (c) of the Panjab 
Pre-emption Ast. - 


Now, in Bhagat Hira Nand v. Lal Khan (1) 
‘where the question for decision was whether a 
taraf in Mauza Rawalpindi (which, actording 
to the entries in the Settlement Record, was 
divided into tarafs) was or was not a sub- 
division within section 12, clauses (c) and (d) 
of the ‘Punjab Laws’ Act, it was observed by 
Rivaz, J.:—‘'There is nothing in section L2 of 
the Panjab Laws Act which leads us to believe 
that the term ‘sub-division’ in clauses (c), 
and (d) is to be construed with reference to 
any particular principle of division. All 
that is necessary to show to bring a case 
within the above clause is that the village 
is divided into recognized sab-divisions, and 
itis shown by the Patwaris’ evidence, and 
the other evidence in this case, that Rawal- 
pindi is so divided, and that the boundaries 
of the taraf are entered in the Settlement 
Record”. 


Uttam v. Buta (2) was a case relating to 
village Baddowal in the Ludhiana District, 
The village was divided into two pattds, each 
of which was sub-divided into thullas. The 
plaintiffs claimed pre-emption on the ground 
that their land and the land sold was in the 
same thulla whereas the vendees beld no 
land in this thulla but in another thulle of 
the same patti. It was held by this Oourt 
that the thullas were sub-divisions within 
the meaning of section 12, clauses (e) and 
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(d) of the Punjab Laws Act. Mr. Justice 
Rivaz in the course of hisjudgment s8ays:—- 
“There appears to us to be no straining of 
language necessary to enable us to hold, in 
construing the above clauses, that a village 
sub-divided into patt's, which are again 
sub-divided into thullas, may be not in- 
correctly spoken of as sub-divided into 
thulias, * * * On principle, * * it seems 
most desirable that, in villages at least, a 
proprietor holding land in any sub division 
recognized by the Settlement Record, be it 
tara), patti, thulla or dheri, should have as 
regards Jand sold in that sub-division a 
land is 
outside it. ** * Qn the whole, then, we 
are of opinion that the intention of the 
Legislature in enacting clauses (c) and (d) 
of section 12 of the Act was not only to 
recognize the main or primary subdivisions 
of the village, but also any further divisions 
of such sub-divisions as are well-marked 
and authenticated by the Settlement Record 
and the history of the village.” 


In Sadda v. Majja Singh (83) it 
was held, that where a patti of a 
village is sub divided into thullas a thulla 
may bea sub-division of the village within 
the meaning of clause (d) of section 12 of 
the Punjab -Laws Act, and in the particular 
instance before the Court it was found that 
the ¿hulla in which the land sued for was 
situate, was such a sub-division. 


Bija v. Bishan Singh (4) was a 
case relating to Mauza Jhalian khurd 
which according to the pre-emptor 


was divided into two pattis, one of Santis 
and the other of Jots and the claim was 
based cn theground of the plaintiff being 
a land-owner in the pati in which the land 
sued for was situate. This Court found 
that there were no recognized patizs in the 
village. At page 208 of the Punjab Record 
the judgment runs as follows:— We are of 
opinion tkat on the whole the finding on 
it (č. e, on the question whether the Sands 
and jats were members of distinct pattis) 
must be that they-are not. There is admittedly 
no terrilorial division between the two 
groups. The Settlement Record does not 
recognize any patits. On the contrary the 
shaira nasab says that there are none. The 
two sections hold their lands for the most part 
in different portions of the village, but some 
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lands lie inter-mixed, * * ** There is no 
shamilot matis and nothing common to one 
group of proprietors, in which the mem- 
bers of the other group have no interest. 
The shamtlat of the village was lately 
divided, not according to patits, but among 
proprietors according to khewat, taking the 
village asa whole. ** * The fact that the 
Settlement Record does not recognize any 
sub-divisions in the village based on the 
separate grouping of the Jat and Saini pro- 
prietors, seems to us to to be a very strong 
argument against giving priority to the 
plaintiff under section 12, clause (d).” 


In the-unpublished decision in Civil 
Appeal No. 518 of 1902, (Sher Singh v. 
Maluk Singh) (5), it was held that in 
village Pheru Shehar, Tehsil Ferczepur, začls 
into which a piti was sub-divided were not 
sub-divisiors of the village for the purposes 
of section 12 (e) of the Punjab Laws Act: 
as a reference to the history of the village 
and the Settlement Record showed that the 
zatls in question were constituted by mere 
arbitrary grouping together of certain hold- 
ings, so as to form an association of pro- 
prietors with no connecting ties of any 
great sort, Within the zaztls there was no 
measure of rights other than actual posses- 
sion, and the village as a whole was classed 
in the Record as bhaia-chara. The learned 
Judges observed that no rule of universal 
application can be laid down asto what 
constitutes the village sub-divisions for 
the purposes of pre-emption law, and 
they were of opinion that “there must be 
some one or more well-defined attributes 
to justify treatment of a section of the village 


as a sub-division, ** * and in determining ` 


the point the first thing to be looked to is 
the history of the village so faras it can 
be ascertained from the Settlement Record”, 

In the present case we find that each of 
the two thullas in Fatti Jatan bas the separate 
shamilat thulla in which the proprietors of 
the other thulla have no share and each 
thulla ia entered in and authenticated by 
the Settlement Record- In view of the 
observations of the learned Judges in 
Bhagat Hira Nand v. Lal Khan (1), 
that the term sub-division is nct “to 
“be construed with reference to any par- 
ticular: principle of division,” we are unable 
to agree with tle Divisional Judge that, 
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because Patt: Jaian has been sub-divided 
into two ¿hullas on the khet bat principle, 
therefore Thulla Hari Singh, in which the 
land in anit is situate, is not a sub-division 
of the village within the meaning of section 
(12) (c), secondly of the Punjab Pre- 
emption Act 

Bija v. Bishan Singh (4) on which the Divi- 
sional Judge has laid so such stress does not 
help the vendees at all, because there the 
Settlement Record of the village not only did 
not recognise any paitis, but on the contrary the 
shajra-nasab distinctly stated that there were 
none. There was no separate shamilat path 
at all and the shamilat of the whole village 
was held in common. 

On the whole, then, we are of opinion 
that Thulla Hari Singh is a sub-division within 
section 12 (c), secondly, of Act II of 1905, 
and it follows that the plaintiff has a pre. 
ferential right of pre-emption as against 
the vendees in respect of the lands iu 
disputes in the two suite. We, therefore, 
accept both the appeals, and setting aside 
the decrees of the Divisional Judge, we 
remand both the suits to him under Order 
ALI, rule 23, Civil Procedure Code, for 
decision on the merits. The stamps on each 
appeal will be refunded and other costs will 
be costs in the canse. 

C. A. No, 197 or 1912. 

For reasons given in our judgment in 
Civil Appeal No. 196 of 1912, decided to-day 
we accept this appeal, and setting aside, 
the decree of the Divisional Judge, we 
remand the suit to him under Order XLI, 
rule 23, Civil Procedure Oode, for decision 
The stamp on appeal will be 
refunded and other costs will be costs in the 
cause. 

Appeals accepted; Oases remanded. 
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PUNJAB CHIEF COURT. 
Sreconp Orvin Appear No. 512 or 1911, 
July 3, 1913. 

Present:—Mr. Justice Agnew and 
Mr. Justice Shadi Lal. 
HAKIKAT RAI—-PLAINTIFF—ÅPPELLANT 
VETEUS 
RAM SARAN DAS AND ANOTHER— 
DEFENDANTS——RESPONDENTS. 

Qustom—Alienation—Khatri traders of Mouza 
Khairabad, Jullundur District—Hindu Law or custom, 
test for applying —Presumption. 

The mere fact that the khatri traders of Muza 
XKhairabad, Jullundor District, have owned land for six 
or seven generations does not create any presumption 
in favour of their being governed by agricultural 
- custom in’matters of alienation. 

Musammat Maya v. Gurdit Singh, 4 Ind. Cas. 947; 
1 P. R. 1910; 145 P. L. R. 1909; 128 P. W. R. 1909, 
distinguished. 

The primary test for determining whether agri- 
cultural custom or Hindu Law appliesis whether 
agriculture is followed as a chief means of livelihood. 

Lachman Das v. Pahla Mal, 59 P. R. 1908; 121 P. 
W. R. 1908; Dhera Singh v. Tara Singh, 7 Ind. Cas. 
527; 88 P. R. 1910; 85 P. W. R. 1910; 175 P. L. R. 
1910, followed. ar 

Iu the case of Khatris, the initial presumption is 
that they follow Hindu Law. 

Harnam Singh v. Musammat Hardevi, 10 Ind. Oas. 
365; 43 P. R. 1911; 86 P. W. R. 1911; 187 P. L. R. 
1911, followed. 

Sesond appeal from the decree of the 
Divisional Judge, Jullandur Division, dated 
the 24th February 1911, affirming that of 
the Sub-Judge, lst class, Jnullundur, dated 
the 12th November 1910, dismissing the 


claim, 
Mr. Dalip Singh, for the Appellant. 
Lala Salamat Rat, for the Respondents, 


JUDGMENT,—The pedigree-table is as 
follows:— 





HARJAS RAI, 
- | 
Har ce 
° Khushwaqt, 
ane Singh, 
A 
Pohlu, Davi Chand, 
| 
Lashkari, | 
(E 
ace a D 
Daulat Ram. Khidmat Rai ne Mal, 
Hakikat Rai, 
(plaintiff), 
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The suit was for declaration that a mort- 
gage of 334 kanals of land for Rs. 4,800, 
executed by Pheru Mal, father cf plaintiff, 
on 9th February 1909 in favour of Ram 
Saran Das should not affect the plaintiff's 
rights after the death of his father. 


The points for decision are: — 

(1) Whether the parties are governed 
by Hindu Law or by agricultural custom 
in matters of alienation? ; 

(2) Whether the mortgage was for con- 
sideration and necessity? 

As regards the first question the lower 
Appellate Court found, that in Sikh times 
Harjas Rai acquired 250 acres of land ia 
Mauza Sheikhupura, which was, during the 
Settlement of 1881, separated off into the 
“be chiragh” estate of Khairabad; that the 
descondants of Harjas Rai had never followed 
agriculture as a practical pursuit bat had 
adopted trade and money-lending as a pro- 
fession. He, therefore, decided that these 
people followed Hindu Law. There is upon 
the record overwhelming evidence that 
Pheru Mal and Daulat Ram, his brother, are 
ordinary Khatri traders, dealing in cloth, grain 
etc., and borrowing capital for the purpose. 
It is clear, moreover, that they in no way 
subsist upon agriculture, although the family 
happens toown the “be chiragh” estate of 
Khairabad which they have inherited from 
their ancestor, Harjas Rai. The mere fact 
that they have owned this land for six or seven 
generations does not, in our opinion, create 
any presumption in favour of their being 
governed by agricultural custom in matters of 
alienation, Counsel for appellantin this Court 
relies on Musammat Maya v. Gurdit singh 
(1) and especially on the test there applied 
as to whether the family had been in posses- 
sion of land for some generations, as a factor. 
in deciding whether those concerned followed 
Customary Law or not. That, however, is 
only one of many tests which are applicable 
in the decision. The primary test, as has 
been held in numerous rulings of this Court, 
is whether agriculture is followed asa chief 
means of livelihood or not, In the present 
case there can be no doubt that the chief 
means of livelibood is trade. Even where, 
as in Lachman Das v. Pahla Mal (2), a case 


` (1) 4 Ind. Cas. 947; 1 P. R. 1910; 145 P. L. B. 1909. 
128 P. W. R. 1909. i ses 


(2) 59 P. R. 1908; 121 P. W. R, 1908, 
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among Brakmans of the Amritsar District, 
it was. shown that the village proprietors 
“were Brahmans devoted to agriculture, though 
some of them followed other professions 
such as trade or service, a Division Bench 
of this Court held that it was for the plaintiff 
to establish affirmatively that his family, in 
matters of alienation, were governed by 
Cistomary Law. 

Again, in Dhera Singh v. Tara Singh (3), 
the parties were Bunjahi Khatris of the 
Rawalpindi District following the cceupa- 
tion of dhobie and owning no land in ‘the 
village, it was held that, since agriculture 
was not the principal occupation of the 
parties, the onus of proving tbat the rules 
of Customary Law prevailed, was on the 
plaintiff seeking to set aside the alienation. 

In Harnam Singh v. Musammat Hardevi 
(4), it was held that in the case of Khatris 
the initial presumption is that they follow 
Hindu Law. Farther, as pointed oat in 
that ruling, stress is always laid on the ques- 
tion, whether the claimants form a compact 
village community or at least a compact and 
considerable body of land ownersiv a more 
or less homogeneous’ village. In the present 
ease the family to which plaintiff belongs 
merely possesses some %50 acres of land 
which has for revenue purposes been 
measured off into a separate estate and the 
family stands alone, 

Counsel for appellant alsa points out that, 
when Daulat Ram died bis widow was record- 
ed as bolding a share equal to tbat of each of 
her brothers-in-law and, that if Hindu Law 
had been followed, the two brothers cf Daulat 
Ram would have taken his share. We do 
not think, however, that this incident, easily 
explainable as itis on the ground of con- 
venience in affording the widow a separate 
maintenance, can be held to tellin favour 
of the contention of the learned Counsel. 
Nor does thefact that in the mortgage- 


deed impugned, a specific share amounting . 


to 1/6th or 43 acres is mortgaged, show that 
the parties are not governed by Hindu 
Taw. 

We have no hesitation then in concnr- 
ring with the finding of the learned Divisional 
Judge in the matter. 

(3) 7 Ind. Cas. 527; 88 P. R. 1910; 85 P. W. R. 1910; 


175 P, L. R., 1910. > 
(4) 10 Ind. Cas, 365; 43 P. R. 1911; 86 P. W. R. 


1911; 187 P. T, R. 1911, 
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In view of this decision it is perhaps 
hardly necessary to enter into the ques- 
tion of necessity. We may, however, state 
that after hearing Counsel we are satisfied 
that the mortgage was executed in order to 
pay just antecedent debts or for the legiti- 
mate purposes of trade. As regards the 
allegation that Pheru Mal was of immoral 
life, it is not proved that any portion of the 
mortgage money was raised for, or spent 
upon, any immoral purpose. The suit is 
clearly collusive between father and son; the 
episode in which Pheru Mal was fined for 
alleged druokenness after the institution of 
this suit, appears, as held by the Divisional 
Judge, tobe a childish attempt to manu- 
facture proof of loose conduct for the pnr- 
poses of this case; and if in 1908 there was 
some case against him about a woman, that 
is not enough to say that bis general life 
was immoral, There is, we hold, no satis- 
factory evidence on the record to show that 
Pheru Mal was of immoral life. On the 


‘contrary, there is evidence to show that he is 


a competent man of, business and that he 
was selected in 1907 as Lambardar of this 
be chiragh” estate with a chorus of testimony 
to his good character from his own relatives. 
An even sloser relative than any of the 
latter now seeks for his own purposes to 
blacken the character of his father. 

We dismiss the appeal with costs. 

As regards the cross-appeal relating to 
costs, we think that the defendant-appellant 
in the cross-appeal should get his full costs 
in the lower Court. The suit was a de- 
claratory suit and Pleader’s fesis not in 
such cases adsessed on valuation of the 
subject-matter of the suit. The fee allowed 
was small and we increaseit to Rs. 16. 
We accept the cross-appeal and grant de- 
fendant-appellant, Ram Saran Das, his costs 
amounting to Rs.30 with costs in propor- 
tion. 

Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision Apeiioation No. 41-B or 1912. 
July 29, 1913. 
Present:—Mr. Mitra, Offg. A. J. C. 
UMRAOSINGH — Appoint’! = * 
VETEUS 

SUGANOHAND—Non APPLICANT. 


Hindu Law--Family business--Attachment of one 
members share — Execution —Jurisdiction of Small 
Cause Court, < 

The share of an undivided brother in the ancestral 
family money-lending business cannot be attached 
in execution of a decree against him personally. 

Nga Tha Yah v. F. N. Burn, 2 B. ii R, OL at p. 
97; 11 W. R. (PB), 8 and Syud Tufuzzosl Hossein 
Khan v. Rughoonath Pershad, 7 B. L. R. 183; 14 M. 1. 
A. 40 at p. 51, 2 Suth. P. O. J. 484; 2 Bur. P. O.J. 
656; 20 Eng. Rep. 701, followed. 

A. Small Cause Court has no jurisdiction to attach 
a half share in a joint family property, consisting 
partly at least of immoveable property. 


Application for revision against the order of 
the Judge, Small Cause Court, Amraoti, dated 
the 28th February 1912. 

Mr. N. M. Bedarkar, for the Applicant. 

Mr. 2. V. Deshmukh, for the Non-Appli- 
cant, 


JUDGMENT,.—lIa exeention of a decree 
for money, the Small Oanse Oourt at Amraoti 
attached the judgment-debtor’s half share 
ont of “the whole estate in the shop of 
Khushalsingh Buddhusingh”. Thejudgment- 
debtor and his mivor brother were members of 
a joint undivided Hinds family carrying on an 
ancestral money-lending business under the 
name and style above mentioned. The assets 
consist of money, ornaments, negotiable instru - 
ments, bonds and mortgage-deeds. A pro- 
hibitory order under section 268 was issued to 
the judgment-debtor and later on to his brother. 
In the sale proclamation, the property to be 
sold was described in similar terms. It was 
purchased by the respondent Suganchand 
for Rs. 18 on whose application the 
lower Court ‘has passed a vesting’ order 
under Order XXI, rule 81. The details of 
what the property was were never at any 
stage of the proceedings specified. The 
Pleader for the decree-holder on 15th 
September 1908, stated that “the property 
is moveable, the judgment-debtor’s interest 
in which he wishes to attach.” 


The judgment-debtor has applied for 
revision under the Berar Small Cause Courts 
Act. My attention has been drawn to many 
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irregularities in counection with the sale, 
but [ need nob notics them. The judgment- 


debtor, it would seam, was ignorant of the 
proceedings for sale having baen revived. 
in 1909. 


lt ssems tome thatthe attachment and 
sale are void onthe ground of uncartainty . 
and vaguoness. 5 any rate the Small Causa 
Court had no jurisdiction to attach a half 
sharo in joint family properiy consisting 
partly at least of immoveable property. Itis 
admitted that the jadgment-debtor was joint 
with hia brother at the date of attachment. 
His share can only be determined in a general 
partition and until sach a partition is effected, 
all that can be sold is the equity to obtain a 
partition of the whole estate, moveable and 
immoveable. This, in my opinion, canuot be 
done by the Small Cause Court. 


The attachment is also voidon the ground 
of uncertainty. It is impossible to say what 
property will be allotted to the share of the 
judgment-debtor in a partition. The law 
does not contemplate an attachment of 
something whichis unknown and unascartain- 
ed. As Sir Barnes Peacock in Nag Tha Yah 
v. F. N Burn (L) says: “An attachment must 
specify what is attached......... For instance, 
it would not do to stick up in the zillah that 
the creditor attaches all the rights and 
interests which the debtor possesses in aay: 
property in the entire zillah.” 


In the case of Syud Tuffuezool Hossein 
Khan v. Rughoonath Pershad (2) their 
Lordships of the Privy. Council observe 
that “their Lordships feel that it would 
be a cruel wrong and injustice if under 
colour of an execution, a thing described 
asa claim remanded by the Lords of the 
Privy Council for the settlement of accounts 
and referred to arbitrators, could ba put up 
to judicial sale; a thing utterly incapable of 
being estimated or valued, as vague and - 
uncertain and unmeaning a description ag if 
it had been all the claims of Ramnath against 
all his debtors.” 


I have held that the mortgage-deeds or 
some at least would represent immoveable pro- 
perty, which the lower Court was not com- 
petent to deal with. Buteven apart from 


(1) 2 B. L. R. 9L at p. 97 (F. B); 11 W. R. (F. B.) 8. 
(2) 14 M.I. A. 40 at p. 51;7 B. L. R. 186; 2 Sath. 
P, C. J. 434; 2 Sar. P. C. J. 656; 20 Eng. Rep. 701. 
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this, a sale of this vague and uncertain kind 
can convey no title. 

If each item of property had been separately 
aitached, various forms of attachment would 
have to be resorted to and itis dificult to 
‘see how under one form of attachment, pro- 
perties of various descriptions can be dealt 
with, as has been attempted in this case. 

J, therefore, set aside the vesting order 
passed by the lower Court and declare the 
attachment and sale null and void. There 
has been some delay on the part of the 
applicant in moving this Court. He will 
bear his own costs in both Courts. He will 
also pay the costs of the auction-purchaser 
in both Conrts. I fix the Legal Prastitioner’s 
fee at Ra. 15 in each Court, I note that the 
applicant’s learned Pleader has, on behalf 
of his client, offered to return the money 
deposited by the auction-purchaser and 
interest (damdupat) thereon. 


Order set aside, 


UPPER BURMA JUDICIAL COM- 
MISSLONER’S COURT. 

Ssconp Civiu Aresar No. 273 of 1912. 
September 15, 1913. 
Present:—Mr. McColl, A. J. C. 

NGA PO THIN—APPELLANT 
versus 
U THI HLA—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 9—Suit 
-relating to monastery between Buddhist layman and 
monk—Monks may possess property—dJfonastery not 
poggalika property but sanghika—Withathagaha gift 
defined. : i 
| A suit between a layman and a Buddhist monk in 
regard to land on which a monastery stands is cogniz- 
:able by the Civil Courts. 

U Te Za v. U Pyinnya, U. B. R. (1892—96) 2, 59; 
U. Thatdama v. U. Meda, U. B. R. (1897—01) 2, 42, 
distinguished. 

U. Teik Ka v. Nga Tin Byu, 10 Ind. Cas. 996; (1916) 
1 U. B. R. 78, followed. 

Buddhist nionks at the present day do and may 
possess property. 
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Maung Talok v. Ma Kun, (1892—96) 2 U. B. R. 78, 
dissented from, 

A monk can actas owner ofa monastery whether 
dedicated to him personally by the Kyaungtaga or 
allotted to him by other monks for 12 years at most, 
but he cannot according to the vinaya give away to 
an individua®, either a monk or a layman, a monastery 
dedicated to him personally. Such a monastery is 
sanghika property and cannot be poggalika. 

Maung On Gaing v. U. Pandisa. P. J. L. B. 
dissented from. 

Poggalika property is such as a monk can disposa of 
as he thinks fit. 

Ifa monk takes the property of another monk 
and appropriates it to his own use, the appropriation 
is valid and is called a withathagaha gift, provided 
(according tothe vinaya) five conditions are fulfilled, 
viz., (1) the monks must be intimate; (2) they must 
have associated together; (3) they must have spoken 
about the property; (4) the owner must be alive 
when the property is taken and (5) the taker must 
know that the owner would be pleased at the taking. 


Mr. J. O. Chatterjee, for the Appellanr. 
Mr. San Wa, for the Respondent. 


JUDGMENT.—This is a case of very 
considerable difficulty, as it involves questions 
of the Buddhist Ecclesiastical Law. 


Section 9 of the Civil Procedure 
lays down that the Civil Courts shall 
jurisdiction to try all suits of a civil 
nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. And in the explanation to that 
section a suit in which the right to property 
is contested is declared to be a suit of a 
civil nature notwithstanding that saeh 
right may depend entirely on the decision 
of questions as to religions rites or cere- 
monies. 


In U Te Za v. U Pyinna (1), which was 
a suit between Buddhist monks relating to a 
kyaung-taik, it was held that according to 
the custom in force before the annexation— 
such disputes were decided by the Hcolesiag- 
tical authorities, that the Hlutéaw never 
interfered with such decisions but, on the 
contrary, lent its aidto enforce them, that 
the rights whish the Ecclesiastical authori. 
ties had acquired remained to them after 
the annexation and that the Civil Courts 
should adopt the same practice as the Hlutdaw 
had followed. 


In U Thatduma v. U Meda (2), it was 
held that not only should the Civil Courts be 


ol’ 


Code 
have 


(2) U. B. R. (1892—98) 2, 59. 
(2) U. B. R. (1897—01) 2, 42. 
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bound by the decisions of the WHeclesiastical 
anthorities in matters within their com- 
petence but they should also abstain from 
deciding points which fall within the sphere 
of Ecclesiastical jurisdiction. In these 
two cases all the parties were Buddhist 
monks. 4 

U Teik Kav. Nga Tin Byu (8) was a 
case in which a layman had brought adispute 
between him and three monks before the 
Thathavabaing, and having obtained an order 
in his favour applied to the Civil Court to 
enforce it. It was contended in that case that 
aa the plaintiff was a layman the Ecclesias- 
tical authorities bad no jurisdiction. But it 
was held that as the Thathanabaing’s 
order was a pronouncement on the religious 
duties of monks towards the descendants of 
a tage and was directed against subordinate 
ecclesiastics, ib was an order within the 


Thathanabaing’s competence and should be 
enforced. 
This is clearly not an authority for 


holding, that in a dispute between a layman 
and a monk, the ordinary jurisdiction of the 
Civil Courts is ousted anda layman- plaintiff 
must submit to the jurisdiction of the 
Ecclesiastical authorities. In the present 
case, the plaintiff who is a layman did not 
do so but brought a suit in a Civil Court for 
trial on the merits, the defendant-respondent 
who is a monk raised no objection to the 
jurisdiction of the Civil Courts, and though 
the property in suit was admittedly at 
any rate once religions property, I am of 
opinion that the Township Court had juris” 
diction to try the snit on the merits. 

The plaintiff-appellant’s case is that the 
land in suit on which a monastery stands 
was the wpoggalzka property of a monk, 
U Ariza, thata monk, U Pandawa, who was 
U Ariza’s pupil obtained it aa awithathagaha 
gift and had subsequently given it to him. 
He sued for possession. 


The defendant-respondent, U Thi Hia, 
who is living in the monastery standing on 
the land, raised two inconsistent defences, 
namely, (1) that he and U Pandawa took 
the land and kyaungas a withathagaha gift 
jointly and thet U Pandawa subsequently 
made a gift of his interest to defendant- 
respondent and (2) that on the death of U 


‘3110 Tod, Cag. 996; U. B. R. (1910) T, 78. 
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Aiza the property reverted to the original 
donor who again gave itta the defendant- 
respondent as his poggalika property. - 

The Township Judge found in plaintiff- 
appellant’s favour and gave him a decree. 

The lower Appellate Court found cn the 
authority of Maung Hmon v. U Oho (4) that 
a monk can dispose of his poggaltka 
property during his life-time, but that if 
he fails to do so, it reverts to the donor who 
can select a successor but that if he fails to 
do soit becomes thingtka property, but he 
went on and found that the land in suit had 
become thingika and, therefore, could not be the- 
subject of a gift. Hoe accordingly set aside the 
decree of the first Court and dismissed the suit. 

The learned Additional Judge obviously 
quoted a ruling without referring to it. 
The ruling cited by him has no bearing on 
the point atall. Possibly he referred to 
Tha Gywe’s Treatise on Buddhist Law, page 
239, and quoted the ruling he did by mistake 
for Maung On Gain v. U Pandisa (5) quoted 
a few lines lower down on the same page. 
“The first thing to consider is the principle- 
on which the case should be decided. Jf the- 
Dhammathats be referred to it will be found 
that they are hopelessly contradictory and 
they are also inconsistent with the rules in 
the Vinaya. Thus in Volume I, U Gaung’s. 
Digest, page 464, the compiler says: “The 
rules laid down in theold Dhammathats are- 
inconsistent with those in the Vinaya, and 
an attempt has been made in the present 
treatise to reconcile them, and readers are re- 
quested to exercise their own discretion in their- 
application of the rules.” : 

The rule laid down in Maung On Gain v. 
U Pandisa (5) referred to by the lower 
Appellate Court is contained in section 410:- 
“Property (including a monastery) given 
to a specified rahan shall on the death of the 
original donee revert to the donor who shall - 
be at liberty toagain give itaway as a 
charitable gift to whomsoever he likes.” __ 

But the rule given in section 405 is. 
diametrically the opposite: “Ifa deceased 
rahan did not transfer his poggalika monastery’ 
to any one it shall become sanghika property 

“The donor has no voice in the selection 
of a successor to the original donee, the- 

(4) U. B. R. (1892-96) 2, 397. 

(5) P.J. L. B. 614, 
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right to select being exercised by the members 
of the order.” 


Again, in section 399 a gift made by a. 


rahan to take effect after his death is declarad 
to be invalid, whilst in section 404 the gift 
of a poggalika monastery made by a dying 
ruhan is declared to be valid. 

The questiona which arise for decision in 
this case are such as would be better decided 
by the Ecclesiastical authorities, bat as I 
have found that the Civil Courts have 
jurisdiction to .try this.case, those questions 
must be decided, and I think the propar basis 
for the decision should be the texts of the 
Vinaya s> far as they can properly be 
applied. 


It might be objected that the Vinaya is 
at least three hundred years older than the 
Christian era, that law is progressive and 
that it would be as absurd to apply the 
rules contained in the Vinaya to modern cou- 
ditions as to apply the law of mortgage con- 
tained in Leviticus to a dispute between 
Christians. Bat the cases are widely 
different. Christians do not profess to be 
bound in their disputes about property by 
either the Old or the New Testament. 
Whereas though, no doubt, the strict rales 
contained in the Vinaya are departed from by 
many monks, there are other monks who 
try to conform to them as well as the times 
will permit, and all monks profess “to be 
bound by them, and when a case of this 
nature is brought before the Ecclesiastical 
authorities for decision, it is in accordance 
with texts from the Vinaya that they decided 
it [vide U Te Ziv. U Pyinnya (l)i. 
` Now the questions for decision are— 


(1) Can a monastery or land be the 
subject of a poggalita gif? 

(2) If so, is the recipient monk competent 
to give it away either to another monk or to 
any one else? 

(3) Was there a valid withathaguha gift 
from U Ariza to U Pandawa? 

(4) Was there a valid gift from U Pandawa 
to the plaintiff-appellant?P 


If the plaintiff appellant is to succaed, ull. 


these points must ba decided in his favour. . 

In Maung Tulos v. Ma Kun (6) the lower 
Appellate Court held that “looking to the 
accepted presepts of the Buddhist religion, 


(6) U. B. R. (1892—96) 2, 78. 
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it seemed evident that wongyis could not own 
poggalika property, and ab most could only 
have a usufruct in such things as gardens, 
etc., for the purpose of obtaining by means 
of their produce those few things lawfal to 
be possessed.” It was held, however, by 
this Coifrt that whatever may have been the 
primitive rules of Buddhism, Buddhist 
monks at the present day do and may possess 
property. But the authorities on which that 
decision was based were the Dhammathats, 
which are not the authorities on which the 
- Ecclesiastical authorities themselves decide 
these matters. 

No doubt, the proposition that a monastery 
cannot be poggalzka property will sound novel, 
but nevertheless I have been unable to find 
any authority in the Vinaya—and I have 
spent a very considerable amoant of time in 
the quest—for the opposite proposition, 
though some of the Dbammathats assume that 
a monastery can be poggalzka property and 
in Maung On Gaing v. U Pandisa (5) and in 
other cases the Courts have followed these 
Dhammathats, 


It would appear that originally the monks 
lived in the woods and forests and caves and 
anywhere where they could get shelter, as 
buildings had not been expressly allowed 
them, and when a rich man offered to build 
some dwelling houses for certain monks, they 
refused lest they should commit a sin. The 
matter was referred to the Buddha and he 
said: “I allow you O Bhikkus, abodes of five 
kinds—vzharas, addhagogas, storied buildings, 
attics and caves.” A wharais clearly used 
over and aver again in the Vinaya as 
equivalent for what is now known asa 
kyaung. The rich man thereupon buailt 
sixty vtharas and asked the Buddha what 
he was to do with them. The latter re- 
plied: “Then, O householder, dedicate 
these sixty dwelling places to the sangha 
of the four directions, whether now present 
or hereafter to arrive.” This story is given 
in the Kullavagga, Book VI, Chapter I, 
sections 2, 3 and 4, and_ clearly indicates 
that atthe beginning, at any rate, dwellings 
dedicated as monasteries were to form the 
common property of the whole body of 
Buddhist monks. 


It is perhaps worthy of note that ap- 
parently the firat if not the only mention 
in the Vinaya- ofa garden (aranna) givey 
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as a religione offering was dedicated to 
“the fraternity of Bhikkus with the Buddha 
at its head” (Mahavagga, Book I, Chapter 
22, section 18). 

When the people knew that monasteries 
were permitted they began to build with 
geal, and a poor tailor who wished to 
gain merit in this way, but had not the 
necessary skill, on finding that his building 
kept tumbling down before it was com- 
pleted complained that whereas the monks 
taught others, no one taught him or helped 
him to build. When the Buddha heard 
of this ke said: “I permit you, O Bhikkus, 
to give new buildings in course of erection 
jn charge to a Bhikku who shall su- 
perintend the work” (Kullavagga, Book 
VI, Chapter V). Next we find that this 
permision was taken advantage of by 
monks who wished to defeat what I con- 
sider was the plain rale, víz, that a 
monastery was not to be considered the 
property of an individual monk, and 
buildings which were practically completed 
and required nothing buta little plaster 
er the socket for a bolt’ were given in 
charge to individual monks and the charge 
was assigned for 20 or 30 years or for 
life. The stricter monks objected and 
the Buddha was informed, and he forbade 
the practice and fixed as the limit of 
time during which a Bhikku might su- 
perintend the building of a vihara as 
‘twelve years (Kullavagga, Book VI, Chapter 
17, section 1). 


It is true that it is possible to read these 
passages as having reference only to 
monasteries dedicated as singhtka property, 
but, on the other hand, they are perfectly 
consistent with the proposition that 
monasteries cannot be other than sanghika 
property. But section 3 of the same 
Chapter seems to me to make the matter 
clearer. The question for the decision of 
the Buddha was what was to be done in 
case a mork in charge of building opera- 
tiona left the place or became incompetent 
by leaving the priesthood or otherwise, and 
he“ decided thes: “In case that occurs, O 
Bhiktus} as soon as he has taken charge, 
or before the buildicg has been completed, 
let the office be given to another lest 
there should be loss to the sangha. In case 


the building has been completed, O Bhikkus,. 


if he then leaves the place, it (the office and 


INDIAN OASEE. 


[1914 


its privileges) is still his—if he then returns 
to the world or dies or admits that he is a 
samanera or that he has abandoned the pre- 
cepts, or that he has been guilty of an 
extreme offence, the sangha becomes the 
owner.” In their notes to this passage, 
Messrs. Rhys Davids and Hermann Oldenberg, 
from whose translation of the Vinaya these 
texts have baen quoted, say that what is 
meant is that the monk in charge loses his 
special privileges, such as his lien on the best” 
sleeping places, etc. 


This passage appears to me to include 
buildings dedicated to an individual monk 
because if a sanghtka Iyaung only were re- 
ferred to, it is difficult to see how any loss 
could be caused to the sangha owing to the 
owner’s abandoning it, Reading these passages 
together, it seems to me that a monk could 
act as owner of a monastery whether dedicat- 
ed to him personally by the kyaungtaga or 
allotted to him by other monks for twelve 
years at most. But whether this be so or 
not, I think it is clear from other texts which 
I shall now refer to, that a monk cannot ac- 
cording to the Vinaya give away to an indi- 
vidual, either monk or layman, a monastery 
dedicated to him personally. 


The proposition that a monk can dispose 
of property received as a poggaldka gift as he 
thinks fit appears to resb on a saying of the 
Baddha recorded in the Kullavagga, Book X, 
Chapter 15, section 1: “I allow you, O 
Bhikkus, to give away that which was given 
to special individuals.’ But this saying 
mast be taken with the context. The story 
rans that the people gave food to the Bhzkkus 
and the Bhiskus gave it to the Bhikkunts 
(or nuns). The people murmured, saying 
“How can their reverences give away to others 
what was given for them to have—as if we 
did not know how to make gifts.” When the 
Buddha heard of this he said: “A Bhikku, 
O Bhikkus, is not to give away to others 
what was given for them themselves to 
have. Whosoever does so shall be guilty of 
a dukkata.” Clearly this is the general rule 
but an exception was allowed. 


“Now at that time the Bhikkus bad comè 
into the possession of some food. They told 
this matter to the Blessed One. 


“I allow you, O Bhikkus, to give it to the 
sangha.” 
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Too much came into their possession. 
They told this matter to the Blessed One. 

I allow you, O Bhtkius, to give away 
that which was given to special individuals.” 
“I allow food that has been stored up 
to be enjoyed by ` Bhiktunzs after they 


have had it given over to them by the 
Bhikkus.” e 


This is an authority for the giving away of 
such a thing as food by a monk, to whom it 
has been given as a poggalika gift to another 
monk or toa nun, bufit is very far from 
being an authority for the proposition that 
. a monk to whom individually a monastery or 
land has been given can give the same away 
to a layman. But there are other texts which, 
I think, are conclusive. 


The Kullavagga, Book VI, Chapter 15, 
relates how certain monks were constantly 
worried by other monks from distant places 
claiming sleeping accommodation in their 
monastery, and how they tried to remedy 


matters by handing over all the 
‘sleeping accommodation to ove of their 
number as -his own property. This 


would, of course, be converting sanghika 
property into poggalika property which is 
obviously againat the rules (for an exception, 
however, vide Mahavagga, Book VIII, 
Chapter 24, section 4), but when the Buddba 
heard of it, he went much further than 
forbidding this, he said: “These five things, 
O Bhikkus, are untransferable; and are not to 
be disposed of either by the sangha, or by 
a gana (a group of monks) or by a single 
individual, And what are the five? A 
park (aranna) or the site fora park ..... 
A vihara or site for a zihara—this is the 
second untransferable thing, that cannot be 
disposed of by the sangka or by a gana or by 
an individual. If it be disposed of, such 
disposal i is void and whosoever disposed of 
it, is guilty of a thuthakkaya Se 4 

This passage is repeated in Chapter 16, 
section 2, with the word “divide” in place 
of the word “transfer,” on the occasion of 
some monks dividing all the sleeping accom- 
modations in a monastery amongst them- 
selves, and it clearly has reference to the 
different kinds of religious gifts that may 
be made, mentioned in Mahayagga, Book 
VIII, Chapter 32, of which three only may 
be mentioned, viz, agift to the shngha, a 
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gift to a specified number of monks (a gana) 
and a gift to an individual monk. 

The distinction between such property as 
a- monastery or land and the few requisites 
of a monk. is again made clear by the 
Buddha’s directions as to the disposal of a 
monk’s property after his death given ia the 
Mahavagga, Book VIII, Chapter 27, saction 5. 
Now at that time a certain Bhikku who was 
possessed of much property and of a plentiful 
supply of a Bhikku's requisites completed his 
time. 

They told this matter to the Blessed 
One, 

“On the death of a Bhikku, O Bhikkus, the 
sangha becomes the owner of his bowl 
and of his robes. But now, those who 
wait upon the sick are of much service. 
I prescribe, O Bhitkus, that the set of robes 
and the bowl are to be assigned by the sangha 
to them who have waited upon the sick, 
And whatever little property and small 
supply of a Bhikku’s requisites there may 
be (lahubhan), that is to be divided by the 
sangha that are present there; but whatever 
large quantity of property and large supply 
of a Bhtkku’s requisites there may be 
(garubhan), that is not to be given away and 
not tobe apportioned but to belong to the 
sangha of the four directions, those who have 
come in and those who have not.” 

Thus, I think, it is extremely probable 
that the Buddha refused to allow a monk 
to own a monastery for more than 12 years 
and considered it the property of the general 
body of monks throughout the world, 
whatever the intention of the donor may 
have been, and that it is quite certain 
that he forbade the giving away of a 
monastery whether it has been dedicated to 
an individual or not, 

It thus becomes unnecessary to consider 
the alleged withathagaha gift, but I will add 
that even if it had reference to such poggalika 
property as a monk can dispose of in his life- 
time, the appropriation would have been 
invalid. 

A withathagaha gift is described in the 
Mahavagea, Book VIII, Chapter 19, and 
jn section 400 of U Gaung’s Digest, but in 
the latter the rules are somewhat different. 

If a monk takes the property of another 
movk and appropriates it to his own use, 
the appropriation is valid and is called a 
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withathagaha gift provided (according to the 
Vinaya) five conditions are fulfilled, viz., 
(1) the monks must be intimate; (2) they 
must have associated together; (3) they must 
have spoken abont the property; (4) the 
owner must be alive when the property is 


taken, and~(5) the taker must kaow 
that the owner would be plessed at the 
taking. 


Ib was in connection with a linen cloth 
deposited with one monk by. another and 
appropriated by the former that the Buddha 
pronounced this rule, which is clearly a 
sensible one and refers to property of little 
value, because if an intimate friend appro- 
priated property of large value, he could 
not be sure that the owner would bs 
pleased. g 

In the present case when U Ariza was 
dying and was lying inseasible, some of tha 
monks living in the kyrung told U Pandawa 
to take the kyaung and land as a withathagaha 
soas to prevent its becoming sangkika pro- 
perty. They frankly admit this, There was 
thus an endeavoar to evade the rules by which 
they were bound by a pharisaical attempt 
to adhere to the letter of the law whilst 
breaking it in spirit. Bat, aia matter of 
fact, they also broke the letter of the law. 
Three and possibly four of the necessary 
conditions were falfilled, bat as U Ariza 
was on the point of death and insensible, he 
was incapable of being either glad or sorry 
at the appropriation, which, by the way 
was one in name only, aud if U Ariza had 
not been on his death-bed and insensible, 
there is no reason to suppose that he would 
have been pleased at being deprived of his 
kyaung and land. The plaintif appellant’s 
suit thus fails completely and the appeal is 
accordingly dismissed with costs. i 

Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM TAE OALCOTTA Hren Court, 
February 2, 1914. 
Present:— Lord Shaw, Lord Moulton and 
4 Mr. Ameer Ali. 
BIJOY GOPAL MUKERJI AND orgers — 
APPELLAN r3 
versus " 


GIRINDRA NATH MOKERJI AND OTHER3 


— RESPONDENTI. . 
Hindu Law — Family settlement— Alienation by widow 
-~Necessity— Consent of reversioners—Acquiescence of 
reversioners. 


In 1858 a Hindu widow, harassed by litigation and 
other difficulties,created an ijara extending over 60 years 
in favour of two out of three reversioners to save her 
husband’s estate, of which she was in possession, from 
the operation of adverse possession. Subsequently 
a dar-tjara of a portion of the estate was granted in 
1863 to the son of the third reversioner. One of the 
two reversioners died in 1882, and after his death 
his four sons remained in the full enjoyment of the 
ijara until 1893 when the widow herself died. Upon 
her death, the said four sons brought a suit to set 
aside the tjara on the ground that it had been created 
by the widow without necessity: 


Held, that as the creation of the ijara and dar- 
ijara was a part of a general family settlement 
which was effected for the benefit of the estate and 
injared no body, that as the conduct of the objecting 
reversioners raised a presumption that they believed 
the arrangoment to have been made in good faith and 
under such ciroumstances of necessity, as would 
give it validity according to Hindu Law, and that as 
it has always been a feature of Hindu Law to attach 
great weight to the sanction by expectant reversioners 
of an alienation of property by a Hindu woman, as 
affording evidence that the alienation was under 
circumstances which rendered it lawful and valid, 
the plaintiffs’ case must fail. 


Appeal from a judgment reported in 4 Ind. 
Cas 513; 13 C. W. N. 201; 8 O. L.J. 458 and 
three decrees of the High Court, dated June 
4th, 1908, reversing a decree of the Subordi- 
nate Judge of Naddia, dated November 28th, 
1898. 


FACTS are sufficiently stated in their 
Lordships’ jadgment. Briefly put, they are 
as follows: 


On the death of the widow Sayamoni, in 
1893, the appellants brought a suit against 
the heirs of <djaradars and dar-ijaradars, 
to have the ¿jaras and dar-zjaras created by 
the said widow declared inoperative against 
them, in 1897 in the Court of the Subor- 
dinate Judge of Naddia. 

The Subordinate Jadge decided in favour 
of the appellants, holding tbat there was 
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_ no necessity on the part of the widow to 
justify the alienation in question. On 
appeal to the High Court in 1903, it was 
held (see 80 0.990;7 C. W. N. 864) that 
the suit was barred by limitation and the 
appeal dismissed. An appeal was then 
preferred to the Judicial Committee which 
remitted the appeal to the High Court for 
further consideration on the merits. The judg- 
ment, of the Privy Council is reported as Bajoy 
Gopal Mukerji v. Srimatd Krishna Mahishi 
Debi (1). 1n 1905 the High Court delivered 
ita judgment holding that the zjara was 
part of a family arrangement intended for 
the benefit of the estate and which did in 
fact benefit the estate; that the widow and 
other persons interested might mutually 
agree that the property should be managed 
ina particular way and that a Court of 
Equity would not set aside such an arrange- 
ment, unless it seriously prejudiced the 
parties to it or their suceassors. The plaint- 
iffs were, therefore, held not to be entitled 
to possession till the expiry of the fall 
term of sixty years. 


Against this order of the High Court, the 
plaintiffs appealed to the Privy Counail. 

Mr. De Gruyther, K. O., (with him Mr. 
Hddis), ou behalf of the Appellants, contend- 
ed that there was no legal necessity for 
the. execution of the zjara which was, there- 
fore, not binding on the plaintiffs after the 
death of Sayamoni, the widow. 


[Lorp Saaw. You cannot take necassity 
in the abstract. | 

[Lorp Mootroy. I do not think it means 
de fucto necessity—you mast take tha whole 
circumstances of the case into account. | 

A Hindu widow executing an ikrarnama 
in favour of her daughter’s son, then the 
apparent reversionary heir, in which she 
transferred to him the management of her 
husband’s property but did not surrender 


her widow’s estate therein, could not bind: 


another daughter’s son burn after the 
execution of the said ¢krarnama for beyond 
her life-time. 


[Loro Mountos. It is absurd on the face 
of the document—she proposed to give some- 
thing which she had not got. ] 

(L) 340. 329 (P. C.), 11 ©. W. N. 424; 9 Bom. L. 


R, 602; 5 C. L. J. 334; 2 M. L. T. 133; 17 BL Tel 
Gi a a 


There is no other reason which the 
Hindu recognizes as binding the reversioners 
after the widow's death. The plaintiffs 
did not ratify or confirm the said dara in 
respect of any part of the lands comprised 
therein. Such a family arrangement as 
forms the basis of the decisions of the High 
Court was not set up by the defendants, nor 
raised at the hearing of the case. 

Reference was made to Behari Lal v. Madho 
Lal Ahir Gaywal (2); Mayne’s Hindu Law, 
seclion 604, page 804. 

Sir Robert Finlay, K. O., and Mr. Loundes, 
for the Respondents, were not called upon. 


JUDGMENT. 

Lorp Mootton. ~The substantial question 
in this appealis the validity of an ¢jara 
executed onthe 7th September 1863, for a 
term of 60 years, by a Hindu widow named 
Sayamoni Debi, under circumstances which 
it will be necessary to refer to in some 
detail. 


Sayamoni Debi was the widow of Chandra 
Bhusan Mukerji. Her husband died in 1832 
without leaving any issue, making her his 
sole heiress. The property consisted chiefly 
of landed property of considerable value. 


Sayamoni was a parda nashin lady and 
probably not very capable of managing a 
large state. Shoe appears to have been 
dispossessed of the property by one of her 
husband's relatives, Baman Das Mukerji, 
and was compelled, in i844, to bring a suit 
against himand his two brothers, Gouri 
Pershad and Annoda Pershad, to recover 
it. This litigation lasted till 1853, when, on 
appeal to Her Majesty in Council, the rights 
of Sayamoni tothe estate of her husband 
were finally established. But although this 
wasthe case, itis evident that she did not 
thereupon obtain possession of the property. 
Farther, difficulties were raised and much 
of the property was threatened with the 
growth of adverse rights in the actual posses- 
sors of the land, whorefused to pay rent 
uuder the pretext that the title had not been 
settled, and seeing that, prior to 1858, 
adverse possession against a widow ranked 
as adverse possession against the reversioners, 
there can be no doubt that the whole estate 
was in very serious peril. 


(2) 19 L. A. 80; 10 O.5226. 
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While this state of things was still con- 
tinuing, the ijara now in question was execut- 
ed by the widow. Although at this distance 
of time itis impossible to ascertain with 
accuracy all that then happened, it is evident 
that this 1jara was part of a general family 
settlement whereby the widow divided up the 
family property amongstthe yarious rever- 
sioners, reserving to herself only a com- 
paratively small annual income which may 
fairly be looked on as representing mainten- 
ance. The zjara itself was granted to 
Annoda Pershad and Saroda Pershad, who 
was the sonof Gouri Pershad who hal 
died inthe interval. The third brother, 
Baman Das Mukerji, did not directly take 
any interest under the zjara, but in October 
1863 a dar.djara was granted to his son of 
a portion of the property, and we find also 
that a large sum due from him on account 
of mesne profits was remitted by Sayamoni, 
so that itis clear that all branches of the 
family shared in the settlement. 

If the term of the żjara had been for 
the life of Sayamoni, no question could 
have arisen such as is now before their 
Lordships. Bat doubtless from the’ neces. 
sities of the case, in order to facilitate 
the practical settlement of the property sgo 
as to obtain its fall value, the term was 
made for a fixed period of 60 years. 
Tnasmuch as the lady was 42 years of 
age at the date when the jara was granted, 
it is evident that all the parties realised 
that the term would extend beyond her 
life-time, and thus affect the rights of the 
reversioners, whosoever they might happen 
to be. So far as the persons are con- 
cerned who then represented the reversion, 
it is clear that all this was done with 
their consent, They all took large in- 
terests under the arrangemenf, and have 
continned to enjoy them so long as they 
lived. 

One of the parties who principally 
benefited by the tjara was Annoda Pershad, 
who was one of the actual lessees under 
the dara. He died in 1822, so that 
Sayamoni, (who died in 1893) survived 
him. 11 years. The appellants are four 
sons of Annoda Pershad, and on the death 
of Sayamoni, they became entitled direstly 
to share in any family property of which 
ghe was the life-tenant, and they have 
brought this action to set aside the ijare, 


on the ground thatit was an unanthoris- 
ed ‘interference by the widow with the 
reversionary interest which did not belong 
to her. The Court below, in a careful 
and well reasoned judgment, have decided 
that, on the facts of the case, the 
arrangement of which the ijara formed 
part was in trath dictated by the neces- 
sities of the case, and that the choice of 
the term of 60 years as the term of the 
ijara was made for the benefit of the estate 
and did not injure any one, 


Their Lordships agree with this judg- 
ment. They are of opinion that the case 
depends entirely on the facts, and that 
ib raises no new question of law as to 
the powers of a Hindu widow to deal 
with family property in case of necessity 
with the consent of the then present re- 
versioners, and they are, therefore, of opinion 
that the appeal fails, 


Counsel for the appellants laboured to 
show that the so called settlement by which 
peace for 30 years was brought into the 
family and, in their Lordships’ opinion, the 
family property was in fact saved, was an 
outrageous and flagrantly unjust arrangement 
forced upon a helpless parda nashin widow 
by her influential relations in whose 
hands she was, and that any person either at 
the time or since must have known from its 
terms that it had been extorted by duress or 
engineered by fraud. Their Lordships are 
of opinion that Counsel entirely overlooked 
the evidence against this contention which 
is derived from the conduct of his own clients. 
From the year 1882, when Annoda Pershad 
died, to the year 1893 when Sayamoni died, 
they themselves took the benefit of this 
arrangement which they now stigmatise as a 
gross fraud, It is suggested on their 
behalf that they thus made themselves 
participants in it solely because it was profit- 
able so to do. Their Lordships decline to 
believe them to be as unscrupulous as they 
desire to be considered. As against them, it 
ig a fair inference from their conduct that 
they believed that the arrangement had 
been made in good faith, and under such 
circumstances of necessity as would give it 
validity according to Hindu Law, and ad 
it has always been a feature of Hindu 
Law as administered by this Board to attach 
great weight to the sanetion by expectant 
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reversioners of an alienation of property 
by a Hindu woman, as affording evidence 
that, the alienation was under circumstances 
which rendered it lawful and valid, their 
Lordships in this case consider that the con- 
duct of the appellants themselves during 
those years affords evidence upon which 
the respondents are entitled to rely. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal shonld 
be dismissed. The appelauts will pay the 
costs, 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. San- 
derson, Adkin, Lee and Hddis. 

Solicitors for the Respondents: Messrs, 7, D, 
Wilson & Oo: 





NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
Seconn Civiu Apegan No. 2€6-B or 1912. 
September 19, 1913. 
- Present:—Mr. Mittra, Offg. A. J. C. 
NEMASA AND GTHERS— PLAINTIFFS 
— APPELLANTS 
Versus 
RAMKRISHN A—Derenpant—ReEsPoOnDEntT. 

Amendment of plaint—Date of  operation— 
Iimitation— Original Court, disullowing amendment 
—Appellate Court, whether can order amendment after 
limitation. 

The general rule that, in the absence of any special 
circumstance, a plaintiff will not be allowed to amend 
by claiming a fresh relief, which, since the institution 
of the suit, has become barred, does not apply when 
an amendment is ordered in the interest of and at the 
instance of a defendant. 

Shriram v. Ganpati Kunbi, 2 N. L. R. 79, distingu- 
ished. 

An amendment relates back to the date of the 
institution of the suit. 

Mangal Prasad v. Chandramall, 1 N. L. R. 117, fol- 
lowed. 

Where an amendment asked for by the plaintif 
himself within the period of limitation is disallowed 
bya Court of first instance, an Appellate Oourt can 
give effect to the same, even though the appellate 
order is passed after the period of limitation. 

Appeal against the decree of the Dis- 
trict Judge, Hast Berar, dated the 26th 
April 1912, reversing that ofthe Munsif 
No. 1, Darwha, dated the 20th November 
1911. 

Sir Bipin Krishna Bose, for the Appel- 


lants. 
Messrs. F. W. Dillon and M. B. Dadabhoy, 
for Respondent No. 1, 
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JUDGMENT.—On the 19th May 1892, 
one Honaji execated a mortgage-deed in 
favour of the plaintiffs, mortgaging two 
fields Nos. 1 and 53. Prior to this, on the 
24th April 1892, Honaji had mortgaged 
field No. 53 to the second defendant 
Ramkrishna. The latter obtained a decree 
for foreclosure against Honajiin Suit No. 
55 of 1897, without, however, making the 
plaintiffs a party. On the 25th March 
1903, the plaintiffs filed the present suit, 
praying for redemption of the second 
defendant’s prior mortgage. One of the 
pleas taken on behalf of the second de- 
fendant is that he had aright to redeem 
the plaintiffs. After a protracted trial, the 
Court of first instance decreed the plaintiffs’ 
claim for redemption on the 30th March 
1910. Against this decree, the second 
defendant appealed to Major Morris, the then 
District Judge who notes in his judgment 
that “the defendant No. 2 appeals on the 
grounds that he has the right to redeem 
plaintiffs and that the amount due to 
plaintiffs should be decided and he should be 
allowed to redeem them.” The defendant's 
contention prevailed and on the 22nd 
December 1910, Major Morris remanded the 
case for determination of the amount due 
on the plaintiffs’ mortgage. The Munsif 
found Rs. 951-8-0 the amount due to the 
plaintiffs for principal, interest and costs, 
and passed the usual foreclosure decree on the 
20th November 1911. Tho defendant No. 2 
appealed against this decree and in his 
second ground of appeal urged that the suit 
is barred by limitation. The plea prevailed 
in the lower Appellate Court and the 
plaintiffs have now filed this second 
appeal. 

The decision of the lower Appellate Court 
is untenable. In any view of tha case, the 
plaintiffs’ original suit for redemption 
could not be dismissed. The learned District 
Judge thinks that a suit is barred by 
limitation, if a fresh relief or a new cause 
of action is allowed to be introduced into the 
plaint by way of amendment. The case of 
Shriram v. Ganpati Kunbz (£), which he cites, 
is no anthority for this proposition, The 
amendment relates back to the date of 
the institution of the suit [Mangal Prasad 


v. Ohandramall ()]. What “was laid 
(1) 2N. L. R. 79. 
(2) 1N. L. R. 117, 
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down by Ismay, J. O., in Shriram v. Ganpati 
Kunbi (1) is that “In the absence of any 
special circumstances, a plaintiff will not be 
allowed to amend by claiming a fresh relief 
which since the institution of the suit has 
become barred.” This was a matter which 
mighthave been urged before Major 
Morris. No second appeal was filed from 
Major Morris’ judgment andit is not open 
‘to the parties to question it. His successor 
cannot, ata later stage of the litigation, 
re-open the matter. I would go further and 
hold that the rule laid down in the above case 
has no application to the present case. As 
pointed out by Lopes, L. J., in Weldon v. Neal 
(3) “The effect of allowing the amendments 
in this case would be to deprive the de- 
fendant of his right to set up the Statute 
of Limitations. The amendments, therefore, 
cannot. be allowed without doing injustice to 
the defendant.” In this case the amendment 
was ordered in the interest of and at the 
instance of the defendant No. 2. J should note, 
the other defendant has no interest left 
the mortgaged property and has since some 
time ceased to be a party. There appears to 
me to be another reason why the ruling of 
Weldon v. Neal (8) does not apply. Even if 
‘the amendment had been asked for by the 
plaintiffs themselves, it was asked for within 
the period of limitation and the fact of the first 
Court wrongly disallowing it, will not prevent 
an Appellate Court from giving effect to it, 
even though the appellate order is passed after 
the period of limitation. 

The respondents have not pressed for a 
remand, but have asked me to modify the 
decree of the first Court. In the first place, 
in the schedule of property to be foreclosed, 
field No. 1 has been inadvertently omitted. 
This must be rectified in the new decree to be 
drawn up. Time for payment will be 
extended to the 20th December 1913, and tha 
plaintiffs will be allowed interest at 6 
per cent. per annum on Rs. 951-8-0 from 
the 20th May 1912 to the 20th December 
1913. Thesecond defendant must pay the 
plaintiffs’ costs in the two Appellate 
Courts. In drawing up the decree, the net 
result of this judgment will be shown by 
adding the costs to the decretal amount and 
interest. 


(3) 56 L. J. Q. B. 621 at p. 622; 19 Q. B. D. 394; 35 
W. R, 820, ; 


in, 


I note that the defendant No. 2 upon 
redemption will acqaire all the plaintiffs’ 
rights under the mortgage,dated 19th May 
1892. 

Let a decree be drawn up on the above 
lines, 

Appeal accepted, 


oo 
PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hias Covet. 
i December 10, 1913. 
Present:—-Lord Shaw, Lord Moulton, Sir 
John Edge and Mr. Ameer Ali. 

Sri Raja VENKATA NARASIMHA APPA 
ROW BAHADUR ZEMINDAR (wow 
REPRESESTED BY MEKA VENKATARA- 
MAYYA APP ROW BAHADUR AND 
ANOTHER) —APPELLANTS 
versus 
Sri Raja PARTHASARATHY APPA ROW 
SAVAI ASWA ROW BAHADUR 


ZEMINDAR AND ANOTHER— RESPONDENTS, 

Hindu Law—Madras Presidency— Adoption by widows 
under Will of husband —Will—Oonstruction, rule of— 
Power to act given to more than one person, whether 
can be emercised by oneof them—Haecutor-—-Trustee 
—Power to adopt given jointly to two widows — Whether 
surviving widow can adopt after other’s death, 

In the Madras Presidency, a Hindu widow has no 
power to adopt ason toa deceased husband, except 
by express authority given by husband in his life. 
time or by Will. Where a deceased leaves more than 
one widow, only one of them can receive the 
child in adoption so as to step into the position of 
being its adoptive mother. Buta power given to 
more than one wife to adopt is not necessarily in. 
valid. Their Lordships without deciding the ques. 
tion of the validity of a joint power of adoption 
and its interpretation, assumed that in this case 
such a joint power of adoption was validly given 
to two widows by their husband. 


In construing a Will,itisthe primary duty of a 
Court in all cases to ascertain from the language of 
the testator what were his intentions. In so doing, 
the Court is entitled and bound to bear in mind 
other matters than merely the words used; for 
example, if must consider -the surrounding cir- 
cumstances, (such as the testator’s race and religions 
opinions and aims arising therefrom, or 
in the case of Indian _ testators, their 
ignorance of the legal phrases proper to express their 
intentions, or of the legal steps necessary to carry 
them into effect), the position of the testator, his 
family relationship, the probability that he would 
use words in a particular’ sense, and many other 
things summed up in the picturesque figure: “The 
Court is entitled to put itself into the testator’g 
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armchair.” So soonas the construction is settled, 
the duty of the Court is to loyally carry out the 
intentions as expressed and none other. The Court 
is in no case justified in adding to the testamentary 
dispositions. If they transgress any legal restric- 
tions, they must be disregarded. If they leave any 
eventuality unprovided for, the estate must, in 
case that eventuality arises, be dealt with acoord- 
ing tothe law, which provides for succession to 
property, in the absence of testamentary directions 
applying thereto, This duty of the Court is uni- 
versal and is true alike of-Wills of every nationality 
and every religion or rank of life. 

If power is given to A and B, persona designata, 
to do an act if and when they think it desirable, the 
occasion cannot arise nor can the power be exercised 
unless they are both living and in agreement as to 
the act. However, the case is different when the 
power is vested not in persona designata but in the 
occupants for the time being ofa specified office; 
such as executors or trustees. 

A Hindu testator conferred upon his two widows 
the power of adopting a son in the following words: 
“That ifit should strike them (i. e, the widows) 
to continue the samustanum (family), they should 
adopt a boy who is my sannihita (near relative).” 
No steps were taken to adopt a boy till some 

_years after the death of one of the widows, when 
the surviving widow adopted one: 

Held, (1) that the language of the testator pointed 
to the predominance of the secular and not of the 
religious motive of the testator, inasmuch as he did 
not direct that an adoption should take place, but 
he left it to depend upon the problematic con- 
currence of his widows in their views as to its 
desirability; 

(2) thatthe words of the Will when properly 
construed related to choice and adoption by the two 
widows acting jointly, and referred only to the period 
of time when both widows were living, that at the 
death of one of them, the power to adopt given to 
both came to an end, and, therefore, the adoption by 
the surviving widow was of no validity. 


Consolidated appeals and _ cross-appeals 
against a judgment and deorees of the High 
Court, dated November 20th, 1905, affirming 
the decree of the Subordinate Judge of 
Kistna, dated December 2nd, 1899, and 
modifying the decree of the Court of the 
District Judge of Godavari, dated December 
12th, 1903. 

FAOTS are fully stated in 29 M, 437; 
16 M. L. J. 178. 

The main contentions of Narasimba were 
(1) that he and his brother Rangayya were 
entitled to share Medur equally and that 
Partbasarathi had no right thereto. This 
claim depended on questions as to the validity 
and effect of adoption of the last full owner of 
that estate named Narrayya. Rangayya, on 
the otber hand, claimed (2) that he was en- 
titled to both estates to the exclusion of his 
brother as well as his cousin on the ground 


that Nidadavole was impartible by custom 
and that Medur had been incorporated 
therein and that both had devolved on him 
under the law of primogeniture. . 

The case was argued on the 2nd point in 
June 1913 and the judgment of their Lord- 
shipa (reported in 21 Ind. Cas. 339) was doli- 
vered on July 24,1913, holding that s8 there 
were concurrent findingsof the two lower Courts 
against the existence of the alleged custom 
of primogeniture, their Lordships, in view of 
a series of decisions of the Judicial Committee 
from 1886 down to the present time against 
interfering with the concurrent findings of 
facts by two lower Courts, did not wish to 
go on with the case on the point of custom 
and confirmed the findings of the lower Courts 
against the existence of the custom of primo- 
geniture. Counsel were then directed to argue 
the first point, that of the validity of adoption 
by theelder widow. Application was then made 
to have the case postponed on the ground that 
Counsel and Pleaders who had come from 
India to explain the case had already left, 
and before they could return, the long vaca- 
tion would have already commenced. 

The application was granted and the case 
came on for hearing on November 4, 1913. 

Sir Robert Finlay, K. C., and Mr. Brown, 
appeared for the representatives of Venkata 
Narasimha Appa Row. 

Messrs. De Gruyther, K. O. and Dunne ap- 
peared for Venkata Appa Row. ' 

Sir Æ. Olarke, K. O., Sir E. Richard, K. O., 
Messrs. Ross, K. O., and Parkasam, appeared 
for Raja Parthasarathy Appa Row. 

There were four points in the appeal: 

(1) Whether the Will was genuine? 

(2) Whether it authorized Papamma to 
adopt? 

(3) Whether the adoption was effected by 
coercion and could be ratified by Papamma as 
the High Court found? 

(4) Whether assuming the adoption to be 
valid, the infant Narayya retained his ances- 
tral eState or whether that estate was 
divested? 

The second point depended on the con- 
struction of the document put forward as a 
Will, with which might be taken the petition 
to tbe Collector referred to therein. If the 
point were decided in favour of the appel- 
lants, it concluded the appeal. It was, there- 
fore, proposed to argue it first. (Their - 
Lordships acquiesced in the proposals), 
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Sir Robert Finlay, R. 0., contended that the 
power purported to be given to the two 
widows was invalid in law as being a joint 
power to do an act which only one widow 
could perform. The effect of adoption was to 
render the adopted son heir to his adoptive 
maternal relations. The adoptive mother was 
joint like his nataral mother. Her parents 
became in the eye of the law his maternal 
grandparents. Such a relationship if created 
by more than one woman would lead to 
inextricable confusion in the law of inherit- 
ance. Ifa Hindu invites his wife to adopt 
with him, his other wives are postponed. 
Then man or his wife, ifempowered, may adopt 
and in cases of conflicting evidences, proba- 
bilities were to be taken into account. The 
expression ‘Maharani Sahiba’ according to the 
true construction of the Willin which it was 
contained, had been held not to be a collective 
term comprehending both widows of the testa- 
tor but applied to the senior widow alone 
except where the expression was qualified so 
as to leave no doubt that both were intended. 
In the present case, both had to exercise 
the power jointly. The power to adopt must 
be strictly carried out. The power of adop- 
tion given by the said alleged Will to the two 
widows was invalid in point of law and even 
if valid it could not be exercised by Papamma 
after the death of her co-widow. Even if the 
power be construed as a power to each widow 
to act with the consent of the other, it came 
to an end on the death of either, for the con- 
sent was a condition precedent and power 
could not be exercised until the condition was 
satisfied. Far from the adoption taking place 
during the life-time of both, it was not even 
mooted during the life-time of Chinamma. 
An authority to one’s widow and executor to 
adopt had been held to be invalid. (The 
ceremony of adoption was performed by 
Papamma not of her free will bat under 
coercion, and by her subseqoent acts she did 
not and could not ratify the ceremony of 
adoption and thereby render it valid as 
against the reversioners. The motive on the 
part of Papamma for adoption was to avert 
a prosecution and to secure possession of the 
estate for herself snd would render the cere- 
mony void. The ceremony was performed 
notin due exercise of her power of adoption 
but in fraud thereof. Papamma believed and 
gontinued to assert in her appeals to the High 
court until December 1892, that she had 


adopted the father of Narayya and that the 
adoption of Narayya was contingent on the 
result of the said appeals and, therefore, the 
adoption was invalid against the reversioners. 
Vevkayamma as a Hindu widow had no 
authority to give her husbard’s only son in 
adoption, and such giving in adoption by her 
was invalid). à 

Reference was made to Kali Komul 
Mo:umdar v. Umma Shankar Moitra (1); 
Annopurni Nachiar v. Forbes (2); Haradhun 
Mookerjea v. Mutharanath Mukerjea (3); 
Maharani Indar Kunwar v. Maharani Jaipal 
Kunwar (4); Ohowdhry Pudum Singh v. 
Koer Oodey Singh (5); Mutasaddi Lal v. 
Kundan Lal (6); Sir Moses Montefiore v. Peter 
Browne(7); Bhaiya Rabidat Singh v. Maherant 
Indar Kunwar (8); Amrito Lall Dutt v. Surno-’ 
moye Dasi (9); Surendro Keshab Roy v. Doorga- 
soondery Dossee (10); Akhoy Chunder Bagchi 
v. Kalapahar Hajt (11); Macnaghten’s con- 
siderations of Hindu Law, page 171, and 
Appendix XXI. 

West and Bubler, page 977, afford no 
assistance to respondents, for the law in force 
in Bombay is against joint adoption. Farwell! ` 
on Powers 2nd Edition, page 454, Mayne’s 
Hindu Law (7th Edition) page 144. 

Sir E. Olarke, K. O., contended that the 
Will of Narayya was proved to be genuine 
and the power given to the widows was valid 
and could be exercised by Papamma after the 
death of her co-widow. There is no au- 
thority for the statement that an adoption 
under coercion was ipso facto void, and that 
under the law of contract, it was only voidable. 
Papamma lived for many years and ratified 
the adoption by her conduct. The true 
construction of the Will was that two widows 
had to agree on the desirability of an adoption 
and as soon as this was done, the senior was 


to adopt. The joint power to adopt was valid 
(1) 10 I. A. 138; 13 C. L. R. 379; 10 C. 232, 
{2) 26 I. A. 156; 23 M. 1; 3 C. W. N. 780. 
(3) 4 M. T. A. 414; 18 Eng. Rep. 758; 7 W. R. (P.C.) 


#1; 1 Suth. P, O. J. 218; 1 Sar. P. O. J. 876. 

(4) 15 I. A. 127; 15 C. 725. 

(5) 12 M. I. A. 350; 12 W. R. (P. C.) l; 2B. L. R. 
101 (P. CO); 20 Eng. Řep. 371; 2 Suth, P. C. J. 219; 2 
Sar. P. C. J. 447. 

(6) 33 I. A. 55; 3 A. L. J. 246; 1 M. L. T. 93; 8 Bom. 
L. R. 371; 16 M. L. J. 174; 28 A. 377. 

(7) 7 H. L. C. 241 at p. 263; 4 Jur, (N. 8.) 1201; 11 
E. R. 96; 115 R. R. 132. 

(8) 16 I. A. 53; 16 6. 556, 

(9) 27 I. A. 128; 27 O. 956; 40. W. N. 549. 

(10) 19 I. A. 108; 19 © b13 

(11) 12 I. A. 198; 12 0. 406 
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according to Hindu Law and must be inter- 
pretedin the sense that on the death of one, the 
power passed on to the survivor. The adop- 
tion was for religious purposes in order to 
provide an heir to the deceased who could 
perform the religious ceremonies for the good 
of his soul. The second adoption was per- 
fectly valid as unlimited power to adopt was 
not exhausted by one adoption, in case the 
adoptee died. The principles of the English 
Law regarding the powers of donees to 
exercise the same jointly should not be ap- 
plied to the Hindu Law as a gift by a Hindu 
of a power of disposition by his Will over bis 
estate was valid. 

Reference was made to Annapurny Nachiar 
v. Forbes (2); Akhoy Ohunder Bagchi v. 
Ralapahar Haji (11); Maharani Indar Kunwar 
v. Maharani Juipal Kunwar (4); Kannapallé 
Suryanarayana v. Pucha Venkata Ramana 
(12); Hanoomanpersiud Panday v. Musammat 
Babooee Munraj Kunweree (12); Bai Moti- 
vahu v. Bat Mamubai (l4); Bhagabati 
Barmanaya v. Kali Oharan Singh (15). 

Sir H. Richards, K. O. supported the argu- 
ments of Sir E Clarie, R. O. 

Sir Robert Finlay, K. O., in reply referred to 
Rani Srimati v. Khagendra Narain Singh (16) 
aad Hunter v, Attorney General Hood (17). 

At the time the judgment was delivered, the 
question of costs was raised, 

Sir R. Finlay argued that costs should be 
given to the successful party. 

[Loro Movttros: What order should we 


make? | 
[Loro Saaw: Is this a large estate? ] 
[Mr. Amgur Ati: The questions were 


delicate and important und the parties had 
to come into the Court to have the matter 
settled. | 

[Loro Smaw: Is there any general fund 
which should bear the costs? ] 

(Mr, Ameer An: Action arose on account 
of the Will of the testator. ] 

(12) $8 I. A. 145; 10C. W., N. 921; 40. L.J. 171; 
16 M. L. J. 276; 8 Bom. L.R 700, 3 A.L. J. 702; 29 M. 
882; 40. L. J. 171; 1 M. L. T. 260. 

(18) 6 M I. A. 393; 18 W. R. 81 (mote); 18 Hag. 
Rep. 347; Sevestre 253 N.; 2 Suth. P. C. J. 29; 1 Sar. 
P. ©. J. 552. 

(14) 21 B. 709; 24 I. A. 73, 1 0. W. N. 366. 

(16) 10 Ind. Oas. 641; 16 C. W. N. 393; 9 M. L. T, 
411; 13 0. L. J. 434; 21 M. L. J, 887; 8 A. L. J. 438; 
13 Bom, L. R. 375; 38 O. 468; (1911) 2 M. W. N. 295; 
35 I. A 54 a6 p. 64. 

(16) 31 I. A. 127; 81 O. 871; 9 C. W. N, 74. 

(17) (1899) A. C. 309; 68 L. J. Ch. 449; 47 W. R. 
673; 80 L. T. 732; 15 T. L. R. 884, 


«~ 


Mr. De Gruyther argued that as the dis- 
pute arose on administration, the costs should 
come out of the estate. 

Sir FE. Olarke contended that his client was 
successful in Nazvid case and obtained costs 
in the High Court. Costs should be given only 
on issues on which their Lordships had given 
their judgments. His client was brought in 
a very late stage in the preceedings and, 
therefore, he was entitled to all costs except 
what would fall to the share of the issues on 
which judgments were given. 

JUDGMENT. 

Lorp Mootton.—The further question now 
for consideration in these consolidated 
appeals is the ownership of the Zemindari of 
Medur. It is common ground that atone time 
this zemindarz belonged to Narayya Appa Row, 
the son of Venkataramyya Appa Row, who 
will for convenience be referred to as Narayya 
the younger. Itis also common ground that 
Narayya the younger died intestate on the 
4th August 1895. The points in dispute are 
whether at the time of his death, Narayya 
the younger had become by adoption the 
son of Raja Narayya Appa Rao Bahadur 
Garu, whodiedon the 7th December 1564 
(and who will for convenience be referred to 
as Narayya the elder), and whether if such 
adoption took place, it had the effect of 
divesting him of the Zemindarz of Medur. In 
order that the respondents in this appeal may 
sustain their claim to a share of the Zemin lari 
of Medur, itis necessary that they should 
succeed on both these points, inasmuch as 
their claim by inheritance from Narayya the 
younger depends on his having been validly 
adopted into the family of Narayya the elder. 
Their claim must, therefore, fail if he was not 
validly adopted, or if, having been so adopted, 
he thereby forfeited his right to the Zemindart 
of Medur, which appears to bave been 
ancestral property in his family of origin. 


The alleged adoption took place after 
the death of Narayya the elder and was 
made by this widow Papamma. The 
respondents claim that this adoption was a 
valid exercise of the powers given by the 
last Will of Narayya the elder. The appel- 
lavis, on the other hand, contend that 
the power of adoption which purported 
to be given by the said Will was in itself 
invalid, and that even if the power was 
valid as givenin the Will, the alleged adoption 
was not in accordance with that power, and 
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was accordingly of no force or validity. If 
the appellants succeed in making good either 
of these objections tothe validity of the 
adoption, the whole claim of the respondents 
admittedly falls tothe ground, and their 
Lordships have, theereore, considered it 
desirable that these points should be fully 
argued in the first instance as preliminary 
points, and that they should express their 
opinion on them before considering the 
other portions of the case. 

The Will of Narayya the elder is dated the 
6th day of December 1864, 7. e., immediately 
previous to his death. He was a member of 
the Velama branch of the Sudras caste. He 
had two wives named respectively PFapamma 
and Chinpnamma. So much turns upon 
the language of this Will that it is advisable 
to cite itin full. Itreads as follows: — 

“As my illness increased, and as I thiok 
I would not survive, you both should divide 
in equal shares my zemindari Nidadavole 
and Bahargali parganas and Amberpet 
pargana, the cash in the upstair building 
and all other moveable and immoveable 
property. It has been arranged that my 
nephew (sister’s son) Chiranjivi Vellanki 
Venkata Krishna Row should enjoy heredi- 
tarily from son to grandson the profits of 
the village of Mandur attached to Amberpet 
Muttah, and also of Nagulapalli and Roja- 
potepalli villages attached to the talugdart, 
and that my brothers in-law Vellar ki Jagan- 
madha Row Garu and Vellanki Sura Row 
Garu should enjoy hereditarily the profits of 
the village of the Undrajavaram attached to 
Nidadavole pargana, paying every year the 
peishcush fixed therefor at the sub-division 
according to the kistbund (instalments). You 
koth should maintain our Samastanam, servants, 
clerks, das¢s and other servants. You should 
for the most part live in harmony with my 
younger brother Chiranjivi Venkatadri Appa 
Row. You should adopta boy whois our 
sannthita (one closely related) whenever it 
strikes you that our samastanam should 
continue. In all matters, both should act 
without quarrelling. I have this day alone 
caused a petition to be written and sent to 
the Collector of Godavari in regard to this 
matter. You both should without fail act 
according to the aforesaid paddhalis (terms).” 

The Willis signed by the testator and 
witnessed by four witnesses, and under 
their names come the words:— 


joint act of the tw. wives. 


“ We both have agreed to act according to 
the aforesaid terms.” 
and thisis signed by Papamma and Chin- 
namma, 

Chinnamma died ia 1&8]. It was not 
until the year 1885 thatany steps were 
taken with regard to the adoption of a boy, 
but in that year, the surviving wife Papamma 
purported to adopt Venkataramayya, 
the father of Narayya the younger. This 
so-called adoption of Verkataramayya was 
declared by the Court to be invalid, and 
thereupon in the year 1890, Papamma 
purported to adopt Narayya the younger. 


The appellants contend that the proper 
construction of the language of the Will is, that 
it gives a joint power of adoption to the two 
wives, to be exercised when they shall think 
it desirable that the testator’s samastanam 
should continue. They contend that such a 
joint power of adoption is jin itself invalid, 
inasmuch as only one wife can adopt, and they 
farther say that, evenif this be not ao, 
the occasion for the exercise of the power 
is when the two wives should jointly decide 
that it was desirable that the family should 
be continued, and the act must then be the 
If this ba s9, it 
follows taat the power could not be exercised 
after the death of one of the two wives, 
since thereafter there could be neither 
agreement nor joint action. 


It is somewhat dificult to set out precisely 
the contentions of the respondents on these 
points. Their Counsel admit that while 
both the widows were living, no adoption 
could take place without the consent of both, 
But they contend that the proper iater- 


_pretation of the language of the Will is that 


when the two widows should agree on tka 
desirability of adoption taking place and on the 
person to be adopted, the adoption should be 
carried out by ove of the widows (preferably 
the first wife) who would thereby become ia 
law the mother of the adopted child. They 
contend that a joint power of adoption is valid 
by Hindu Law and must be interpreted in the 
above sense, and, further, that on the death 
of the one widow, the power both of choice 
and adoption would, under the terms of the 
Will, pass to the survivor. 

Before examiniug the validity of these 
contentions, it will be well to clear up one 
or two points upon which their Lord- 
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ships are of opinion that no reasonable doubt 
ean exist. 


In the first place there could be no power 
of adoption by either or both of the widows 
in the present case excepting such as might 
be derived from the powers given by the Will. 
In this part of India, at all events, a widow 
has no power to adopt a son to a deceased 
husband excepting by express authority given 
by him in his life-time or by Will. In the next 
place, only one wife can receive the child in 
adoption so as to step into the position of 
being its adoptive mother. This is evident 
from, the cases which establish that the 
receiving mother acquires in the eye of ‘the 
law the same position as a natural mother, 
to such an extent that her parents become 
legally the maternal grandparents of the 
child. To hold that a child could bear such 
a relationship to more than one mother 
would be entirely contrary to settled law and 
would produce inextricable confusion in 
the law of inheritance. - 5 


But ib does not follow as a matter of 
necessity from these considerations, that a 
power given to more than one wife to adopt 
must be an invalid power. In many matters, 
custom solves difficulties which appear to 
be insoluble when the questions are considered 
from a purely logical point of view. In 
the very question that is before their Lord- 
ships, there are indications in the cases 
cited that in some parts of India such a 
power might perhaps be interpreted as 
giving a preferential right of adoption to 
the first wife. Bat their Lordships are of 
opinion that the validity of a joint power 
of adoption and its interpretation are ques- 
tions of far-reaching importance in Hindu 
Law aud that in the present case the materials 
for deciding them are very  ivsufficient. 
They would greatly regret to find themselves 
compelled to decide such questions on imper- 
fect materials, and inasmuch as in the view 
which their Lordships take of this case, it is 
not necessary that these points should be 
decided, they desire to express no opinion 
upon them, and will assume for the purposes 
of their decision that the 1espondents are 
right in their contention that such a joint 
power of adoption given to the two widows 
wae, if properly interpreted, a valid power, 
ard that if they had agreed toa person to 


be chosen for such adoption, they sould have 
validly executed the power. 

There remains the second point, t.8., 
whether the power given by the Will was 
exerciseable ‘by the surviving widow alone 
after the death of the other. 

The arguments of the appellants on this 
point are, that upon a proper construction 
of the Will, it gives a joint power to the 
two wives to be exercised when they jointly 
come to the conclusion that it is desirable 
that it should be exercised, and that it 
should then be exercised only in case of a 
boy tobe chosen by them jointly. As a 
mere matter of construction, their Lordships 
are of opinion that the appellants are right 
in this contention andin an ordinary case 
of the giving cf a joint power to two donees, 
the legal consequences claimed by the appel- 
lants would follow. 


But the respondents claim that this must 
not be treated asa mere question of cone 
struction. They submit that the continna- 
tion of the line of the testator must be taken 
to have been for religious purposes, in 
order that he might have the advantages 
of an heir who could perform the 
religious ceremonies affecting his future life. 
They, therefore, contend that this Board should 
put aside all rules of law prevailing in 
England with regard to joint donees of a 
power and should, as a matter of judicial duty, 
give effect to the intention of the testator 
with respect to procuring for himself an heir 
by adoption, and not permit that intention 
to be defeated by its becoming impossible 
of execution by the two donees jointly by 
reason of the death of one of them. 


Their Lordships are of opinion that this 
reasoning is unsound. In all cases, the 
primary duty of a Court is to ascertain from 
the language of the téstator what were his 
intentions, č e., to construe the Will. It is 
true that in so doing they are entitled and 
bound to bear in mind other matters than 
merely the words used. They must consider 
the surrounding circumstances, the position 
of the testator, his family relationships, the 
probability that he would use words in a 
particular sense, and many other things 
which are often sammed up in the s>mewhat 
pic'uresque figure “The Court is ensitled to 
pab itself into the testator’s armchair’. 
Among such surrounding circumstances, which 


172 


INDIAN GASES, 


1914 


YENKATA NARASIMHA APPA ROW V, PARTHASARATHY APPA ROW. 


the Court is bound to consider, none would be 
more important than race and religious opi- 
nions, and the Oourt is bound tolregard as pre- 
sumably (and in many cases certainly} present 
tothe mind of the testator influences and aims 
‘arising therefrom. But allthis is solely as 
an aid to arriving ata right construction of 
the Will, and to ascertain the meaning of its 
language when used by that particular 
testator in that document. So soon as the 
construction is settled, the duty of the Court 
is to carry out the intentions as expressed, 
and none other. The Courtis in no case 
justified in adding to testamentary 
dispositions. If they transgress any legal 
restrictions, they must be disregarded. If 
they leave any eventuality unprovided for, 
the estate must,in case that eventuality 
arises, be dealt with according to the law 
which provides for succession of ‘property in 
the absence of testamentary directions 
applying thereto. But the Court never adds 
toa Will anything which needs to be done by 
testamentary disposition. In all cases it 
must loyally carry out the Willas properly 
construed, and this duty is universal, and is 
true alike of Wills of every nationality and 
every religion or rank of life. 


“This furdamental principle does not olash 
with the prinviple that the Oourt will not 
necessarily apply Haglish rules of construction 
to such a Will as we have here to deal 
with. These rules of construction amount in 
many Cases to nothing more than saying that 
a special phrase which may be used in more 
than one sense shall prima facie be deemed to 
be intended to bear one particular meaning, 
unless from the consideration of the context 
or the surrounding circumstances, the Cocrt 
oan come to the conclusion that it is there 
used in a different sense. In other cases the 
rales are the expression of such tendencies 
in the Court as the desire to avoid an 
intestacy or the presumptionin favour of 
immediate vesting of an estate. Such rules 
are purely an Hnglish product, based on 
English necessities and English habits of 
thought, and there would be no justification 
in taking them as our guidein the case of 
Indian Wills. Nor does this fundamental 
principle clash in any way with what is 
sometimes called "giving a liberal interpreta- 
tion” to native Wills, That native testators 
should be ignorant of the legal phrases 


proper to express their intentions, or of the 
legal steps necessary to carry them into effect, 


is one of the most important of the 
surrounding circumstances’ which the 
Court must baar in mind, and it is 


justified in refosing tə allow defects in 
expression in these matters to prevent the 
carrying ont of the testator’s true inten- 
tions. But those intentions must be 
ascertained by the proper caustruction of 
the words he uses, and once ascertained they 
must not be departed from. 


Applying these principles, their Lordships 
have to ascertain the trae intentions cf 
the testator from the language used in the 
Will. The words are “You should adopt 
a boy who is our sannihtta (one closely 
related) whenever it strikes you that our 
stmastanam (family) should continue.’ Such 
an adoption would have effects of two 
very different kinds. In the first place it 
would provide someone who would offer 
the customary oblations for the good of 
the soul of the testator, and in the second 
place it would change the succession of 
the property. The devolution after the 
death of the widows would no longer be 
to the persons entitled to succeed on an 
intestacy, butto the heirs of the person 
adopted. Counsel for the respondents woald 
have us regard the religious motive as 
the overmastering one, so thatthe inten- 
tions of the testator must be treated as 
if they were dictated by it alone, ‘Their 
Lordships fully appreciate how strong such 
a motive may be expected to be in the 
mind of a Hindu. Bat in their Lordships’ 
Opinion the language of the testator points 
to the predominance of the secalar motive. 
He does not direct that there shall be an 
adoptivn, as he would naturally have done, 
had he wished in all events to secure 
that there suould be a son to perform 
the due religious rites. He makes it depend 
ou the opinion of his widows whether and 
when an adoption should take place. It 
is common ground taat the occasion for an 
adoption would .not arise in the lifetime 
of the two widows unless they both agread to 
use the power, and there i3 nothing which 
indicates any iatention to interfere with 
their freedom of choicsiu the matter, whether 
the true interpretation be that the power 
was joint or several, 
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But this does not exhaust the material 
which we have for arriving at the testator’s 
true intentions. In judging of the light 
in which the directions of the testator are 
to be regarded, it is legitimate tolook at 
the contemporaneous document referred to 
in the Will which he wrote or caused to 
be written with the express intent to render 
clear hig wishes with .regard to his 
succession. This document has, of course, 
no testamentary effect, but itis legitimate 
to look atit as one of the surrounding 
circumstances in order to test the soundness 
of the principle of interpretation pressed 
upon us by Counsel for the respondents, 
In the Will the testator writes: “I have 
this day alone caused a petition to be 
written and sent to the Collector of 
Godavari in regard to this matter.’ This 
petition, whichis signed by the testator 
and bearsthe same dateas the Will, is 
substantially a repetition of it, though the 
language is not precisely the same. The 
passage relating to adoption reads thus: 
“That, if it should strike them (3.6, his 
widows) to continue the samastanam, they 
should adopta boy whois my sannzhtta.” 
This language emphasizes that which is 
expressed also in the Will, vz., that the 
adoption skould only take place if and 
when the widows thought it desirable that 
such should be the case, or in other words 
if and when they thought it desirable that 
the succession t> the property should be 
changed. Had the testator been moved by 
an overmadstering religious motive to secare 
that there should be someone to act as his son 
after his death, it is inconceivable that he 
would have used such language or made such 
provisions relating to the future adoption of 
a son. He would have directed that an 
adoption should take place and not left 
it to depend on the problematical concur- 
rence of bis widows in their views as to 
its desirability. : 

For whatit is worth, itis clear that 
this was the interpretation put upon the 
Will by the widows themselves. It will 
be remembered “that they signed the 
Will- at the date of its execution and 
promised to act according to its terms. 
Three days after this, they wrote to the 
Collector of Godavari referring to these 
provisions of tho Wallin tho words “and 


that if it shonld strike us that the 
samastanam should continue we should adopt 
a boy whois our sannthita.”” The testator 
died in 1864. His ‘widow Chinnamma died 
in 1881 leaving Papamma surviving her. 
It is not until 1885, four years after the 
death of Chinnamma, that any steps to 
adopt a boy were taken. It is clear, therefore, 
that the widows who were acquainted with 
the provisions of the -testator’s Will at 
tha time and undertook to carry them 
into effect, did not interpret them as 
doing more than leaving them quite free 
to adopt or not, as they might think desir- 
able. 

Their Lordships are, therefore, of opinion 
that in the present case, there is nothing 
which requires or justifies them in interpret- 
ing the provisions of the Will with regard 
to the adoption in any special way arising 
from the fact that the testator was -a 
Hindu. They must adhere to the plain 
meaning of the language used. So con- 
struing it, they are of opinion that it gives 
to the widows jointly the power to adopt 
a son, should an occasion arise which in 
their opinion makes it desirable so to do. 
The power is a joint power and the occasion 
on which it is to be exercised depends 
on their joiñt opinion. In other words, 
the exercise of the power is vested in the 
discretion of the joint donees. Now it is 
clearly the law that in such a case the 
death of one of the donees puts an end 
to the joint power. This is not by virtue 
of any peculiar doctrine of English Law or 
of any series of „English decisions. It 
flows from the nature of a joint power, 
lf power is given to A and B persona 
designata to do an act if and when they 
think it desirable, the occasion cannot arise 
nor can the power be exercised unless they 
are both living and in agreement as to 
the act. This cannot be the case after 
the death of one of them and the con- 
sequence is that the survivor cannot do 
the act because he has not the warrant 
of the agreement of his late colleague nor 
can he then do the act, seeing that the 
authority to do it is only given to the 
two acting jointly The case is different 
when the power is vested not in persona 
designata but in the occupants for the time 
being of a specified office such as executors 
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or trustees, but that is not the case which 
we have to consider here. 

The point may perhaps be pnt in a 
simpler form not involving any appeal to 
legal doctrines as to joint’ donees of a 
power. Their Iordships are of opinion 
that the words of the Will when properly 
construed relate to choice and adoption by 
the two widows acting jointly. Hence 
those words refer only to the period of 
time when both widows are liviag. The 
Will is silent as to the period after the death 
of one of the widuws and if their Lordships 
were to hold, that Papamma could adopt a 
son after Obinonamma’s death, they would 
be providing for a period of time which 
the testator left unprovided for, and 
unnoticed in his Will, że, they would bs 
making an addition to his testamentary 
dispositions which is a thing that no Oourt 
is entitled to do. 

It follows, therefore, that at the death of 
Chinnamma the power to adopt given to 
his widows by the testator came to an 
end, and, therefore, the alleged adoption of 
Narayya the younger is of no validity. 

On the consolidated appeals (judgment 
in one of which has already been delivered 
on the 24:h July 19184) their Lordships 
will, therefore, humbly advise His Majesty 
to affirm the decree of the High Court of 
Madras, dated the 20ch Novembar 1905, so 
far as it dismissed with costs Appeal No. 32 
of 19C4, and to reverse the said decree 
and the decree of even date therewith so 
far as they dismissed with costs Appeals 
Nos. 122 and 123 of 1900, and allowed 
with costs Appeal No. 4l of 1904, and 
that it ought to ba declared that the 
adoption of Narayya Appa Row, the son 
of Venkataramayya Appa Row, the Zemindar 
of Medur and Venkayamma Row his wife, 
by Papamma the widow of Narayya Appa 
Row, the Zemindar of Nidadavole, was 
invalid, and that on the death of Venka- 
yamma Row, Rangiah Appa Row and 
Venkata Narasimha Appa Row, both now 
deceased, become entitled as reversionary 
heirs to the estate of Medur and the lands 
and moveable properties appertaining thereto 
and further that the said estate and the 


# See 21 Ind. Cas. 339; 17 O. W. N. 1221; 14 M. L. 
T, 289; (1913) M. W. N. 791; 25 M. L. J. 386; 18 O. D. 
J. 393; 15 Bom. L. R. 1010. —Ed. 
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lands with mesne profits and the move- 
able property appertaining thereto, ought 
to be divided into moieties between ths 
appellants, vz: (1) Venkatadri Appa Row, 
the only son of the said Rangiah Appa 
Row, as to one such moiety, and (2) 
Meka Venkataramayya Appa Row and 
Sobhanadri Appa Row, the two sons of 
Venkata Narasimha Appa Row, as to the 
other moiety. 

With regard to the casts, their Jsordships 
think that ag to the Nidadavole estate, there 
ought to be no costs in the Privy Oouncil, 
and as to the Medur estate, there ought to be 
no costs either in the Privy Council or in 
the Courts below. 

Deer ea affirmed. 

Solicitors for the Representatives of Raja 
Narasimha Appa Row: Messrs 7. L. 
Wilson & Co. 

Solicitors for Raja Parathasarathy Appa 
Row: Messrs. Ohapman, Walker & Shephard, 

Solicitor for Raja Vonkatadri Appa Row: 
Mr. Douglas Grant. 


MADRAS HIGH COURT. 
Civic Reviston Perition No. 122 or 1912. 
February 13, 1914, 
Present: —Mr. Justice Seshagiri Aiyar. 
SESHAPPIER—PETITIONER 
| versus 
SUBRAMANIA CHETTIAR AND otaars— 


RESPONDENTS. 

Limitation Act (IX of 1908),Sch. I, Arts. 48,49— Moveable 
property, originally obtained lawfully but subsequently 
converted unlawfully—Article 48 applies—Contract 
Act (IX of 1872), ss. 198, 178 —Possesston of vendor to 
pass good title, must be juridical, and not physical— 
Mere bona fide of purchaser, not enough. 

A suit for the recovery of a specific moveable 
property, which has been originally obtained law- 
fully but has since been unlawfully converted or 
retained is governed by Article 48 and not Article 
49 of the Limitation Act, 

Arunachalam Pillai v, Alagianambia Pillai, 3 M. L, 
T. 324, not applied. 

Ram Lal v. Ghulam Hussain, 29 A. 579; A. W.N. 
(1907) 181; 4 A. L. J. 671, Gopalasami Iyer v. Subra- 
mania Sastry, 12 Ind. Oas. 207; 22 M L.J. 152; (1911) 
2 M. W.N. 199; 35 M. 636; 10 M. L. T. 572, Nand- 
lal Thakersey v. The Bank of Bombay, 4 Ind. Cas. 652; 
11 Bom. L. R. 926 and Nandlal Thakersey v. The Bank 
A aoe 6 Ind. Oas. 457; 12 Bom, L, R. 316, fol- 

owed, 
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Sections 108 and 178 of the Contract Act as well as 
section 41 of the Transfer of Property Act and the 
sections dealing with reputed ownership in the 
various Insolvency Acts proceed upon the principle, 
that prima facie the rights of the legal owner should 
be protected, unless he has done something to induce 
innocent purchasers or pledgees into the belief that 
the intermediate possessor is the true owner. Mere 
bona fide on the part of the purchaser or pledgee is 
not enough; he will have to prove that by some act 
or omission, the true owner has forfeited his right 
to recover back his possession. Is is, therefore, 
incumbent upon the party resisting the claim of the 
trne owner to adduce strict proof of the equities 
which have arisen in his favour or of the laches 
on the part of the owner which have led him to ad- 
vance the moneys. 


Sections 108 and 178 of the Contract Act apply only 
to cases where the intermediate possessor is entitled 
to a legal dominion over tha property and not to cases 
where he has simply the custody of the property. 

Greenwood v. Holguette, 12 B. L. R. 42; 20 W. R. 467, 
Seager v. Hukma Kessa, 24 B. 458; 2 Bom. L. R. 403; 
Naganada Davay v. Bappu Chettiar, 27 M. 424; 14 M. 
L. J. 69, followed. 

Petition, under section 25 of Act IX of 

` 1287, praying the High Court to revise the 

decree of the Court of the Subordinate 

Judge of Nagapatam, in S. O. No. 1023 of 
1911. 


Mr: R. Kuppusiwmy Aiy:r (with him Mr. 
Y. Vatdyanatha Aiyar), for the Petitioner. 

Mr. T. V. Gopalasawmy Mudaliar, for the 
Respondents. 


JUDGMENT.—The plaintiff’s case is 
that he gave the jewel in dispute to one 
Kolandasawmy Pather, the husband of the 
lst defendant and the father of the 2nd 
defendant, on the 19th May 1907 on the 
representation of Kolacdasami that “there 
was ademand for the said jewel, that he 
would show it and bring it back and that if 
the purchaser liked the jewel, he would 
settle the price in the presence of the 
plaintiff.” Kolandasami did not act up to 
his representations, but onthe 20th June 
1907, he pledged it with the 3rd defendant 
and received from hira a sum of Rs. 175. 
Kolandasami not having redeemed the jewel 
from the 3rd defendant, the 3rd defendant 
asked the plaintiff to sell this jewel for 
him. The plaintiff then came to know that 
it was his own jewel and he asked the 
3rd defendant to restore it to him. The 
third defendant refased. Hence the suit. 
I ought to mention that Kolandasami died 
two or three months after the jewel was 
given bu him. 
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The plea of the 8rd defendant is that the 
suit is barred by limitation, inasmuch as 
the pledge to him was on the 20ch May 1907 
and the present suit was brought in 1911. His 
second plea is that under any circumstances 
he is entitled to be re-paid the money given 
by him to Kolandasami with interest, before 
the plaintiff can claim to recover the 
jewel. 

The Subordinate Judge came to the con- 
clusion that the suit was not barred by 
limitation. He held that Article 48 of the 
Limitation Act was applicable to the suit 
and that, asthe suit was brought within 
three years of the plaintiff’s knowledge that 
the jewel wasin the possession of the 3rd 
defendant, it was within time. Mr. Kuppu- 
sami Aiyarargaed that the proper Article 
applicable to the case was Article 
49. I cannot accede to this contention. 
There is no doubt that this wasa case of 
conversion. The original undertaking which 
was a lawful one was to show the jewel to 
persons willing to purchase it. lb was on 
the 20th June 1907, when Kolandagami con- 
ceived the idea of treating the property as 
his own and of pledging it, that he con- 
verted to his own use the plaintiff’s jewel. 
The case of Arunachalam Pillai v, Alagianam- 
bia Pillai (1) bas no bearing upon this ques- 
tion. The observations of the learned Judges 
in Ram Lal v. Ghulam Husain (2) go to show 
that in the case of a specific moveable pro- 
perty, which was originally obtained lawfully 
but has since been unlawfully retained, the 
proper Article applicable would be Article 
48. The case of Gopalisami Iyer v, Subra- 
mania Sastry (3) is also an authority for 
that position. See also Nanilul Thakersey v, 
Bank of Bombay (4) and Nandlal Thukersey 
v. Bank of Bomby (5). I agree with 
the Subordinate Judge that the suitis in 
time. 

The second question is not altogether frea 
from difficulty. Mr. Kuppusawmy Aiyar 
relies upon section 178 of the Contract Act 
and says thatthe pawnee in this case got 
the jewel in good faith and consequently 


(1) 3 M. L. T. 324, 

(2) 29 A. 579; A W.N. (1907) 181; 4 A. L. J. 671. 

(3) 12 Ind. Cas. 207; 22 M. L. J. 159; (1911) 2 M, 
W. N. 190: 35 M. 638; 10 M. L T. 572. 

(4) 4 Ind. Oas. 652; 11 Bom. L. R. 926. 

(5) 5 Ind, Cas 457; 12 Bom. L. R. 316, 
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he had acquired a good title forthe pay- 
ment of the money which Kolandasami had 
taken from him; and he argues that the 
proviso {o section 178 has no application to 
this case as the jewel was not obtained by 
his client or by Kolandasami by means of an 
offence or fraud. 

Before 1 refer to the decided cases on the 
point, I may observe that sections 1U8 and 
178 of the Contract Act, as well as section 
41 of the Transfer of Property Act and the 


sections dealing with reputed ownership in 


the various Insolvency Acts proceed upon 
the principle that pring ficie the rights 
of the legal owxer should be protected, 
unless he has done something to induce 
innocent purchasers or pledgees into tha 
belief that the intermediate possessor is the 
true owner: mere bona fide on the part of 
the purchaser or pledgee is not enough; he 
will have to prove that by some act or 
omission, the true owner has forfeited his 
right to recover back his possession. It is, 
therefore, incumbent upon the party resist- 
ing the claim of the true owner to adduce 
strict proof of the equities which have 
arisen in his favour and of the laches on 
the part of the owner which have led him 
to advance the money. 

It has"been pointed out in Greenwood v. 
Holquette (8) that section 108 of the Con- 
tract Aob will apply only to cases where 
the inter mediate possessor is entitled to a 
legal dominion over the property and not 
to cases where he has simply the custody 
of the property; and it is farther pointed 
out thatthe person in possession in order 
that he may give a good title must have a 
qualifiedownership over the property and if the 
property had been given to him for a particu- 
lar timeor forastated purpose, such possession 
will not enable him to give a gocd title. That 
ig algo the view taken by Sir Lawrence 
Jenkins, C. J., in Seager v. Hukma Ressa (7). 
The learned Chief Justice points out that, 
unless there is judicial possession in a 
person, he cannot confer any title on a 
third party. The only Madras case cited in 
argument is Naganada Davay v. Bappu 
Chettior (8). That case concurs with the 
view taken in Greenwood v. Holquette (6). 
The observations in the judgment are 
(6) 12 B. L. R. 42; 20 W. R- 467. 

(7) 24 B. 458; 2 Bom. L. R, 403. 
(8) 27 M 424; 14 M. L. J. 69. 
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opposed- to the contention of the learned 
Vakil for the petitioner that under section 
178 all that is needed is physical possession 
in the pawner and bona fides on the part of 
the pawnee, whereas under section 108, it 
ig necessary to show further that the 
pawner was the ostensible owner of tbe 
article. The case of Naganuda Davay v. 
Bappu Chettiar (8) was, no doubt, one of 
gratuitous bailment, but the principles laid 
down by the learned Judge apply to cases 
of entrustment for a particular purpose. It 
has been strenuonsly argued before me 
that the possession of Kolandasami was 
thet of an agent for sale and that he had a 
right to retain possession of the jewel and 
he cannot be said to have come iato posses- 
sion of the property by means of any 
offence or fraud. I have gone through the 
evidence fully, and I am satisfied that the 
statement inthe plaint that Kolandasami 
was given the jewel only for the purpose of 
showing it to intending purchasers, has been 
established. The sale price was to be 
settled in the presence of the plaintiff and 
I cannot accede to the contention that 
Kolandasami was an agent for the sale of 
the jewel. I have, therefore, come to the 
conclusion that this plea of the defendant 
that he has got a right to be paid back 
his money before he can be asked to deliver 
the jewel is unsustainable. I hold that 
upon both the paints, the Subordinate Judge 
was right and I dismiss the petition with 
costs. 

As regards the memorandum of objections, 
I do not think that the plaintiff can claim 
any costs against the 8rd defendant. He 
acted honestly throughout. As defendants 
Nos. land 2 are not before me, Ido not 
think it necessary to vary the order of the 
Subordinate Judge in this respect. The 
memorandum of objections is also dismissed. 
No costs. 

Petition dismissed. 
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MADRAS HIGH COURT. 

Criminar Revision Casa No. 542 or 1913. 

Orinar Reviston Petition No. 438 oF 
1913. 
AND A 
URIMINAL APPRAL No. 509 or 1913. 
January 16, 1914. 
Present: —Mr. Justice Ayling and 
Mr, Justice Oldfield. 

In Cr. Rev. Case No. 542." 
MARGAM AIYAR—Comptatnant— 
PETITIONER 
versus 
S. J. MERCER— Accosep>—Respoxpent, 

Railways Act (IX of 1890), ss 3 (4), 7, 122 (2), 138 
Right of owner to eject trespasser—Civil wrong may be 
criminal offence, if attended with force and violencé— 
Possession lawful, when becomes unlawful-—Railway 
employee how to be ejected from staff quarters. 

Section 122 (2) of the Indian Railways Act (IX of 
1890) cannot be applied to eject a Railway employee 
from the staff quarters occupied by him while under 
employment of the Railway Company. Staff quarters 
or any building of a residential character cannot be 
deemed to be part of a Railway “within the meaning 
of section 8 (4) of the Act.” 


Possession of the staff quarters lawfully obtained 
by a Railway employee, while undor the service of 
the Railway, can be lawfully determined only by 
steps taken under section 138 of the Railways Aot, 
and the fact of his dismissal does not, by itself, 
put an end to his right of possession. 


In order to render such possession unlawful, 
there must be an interruption of possession, and a 
re-entry after such interruption. 


1t cannot be said that a true owner may, at all 
times, enter his own premises and use force and 
violence to eject a trespasser; such an aot, though not 
tortious and actionable, may still give rise to criminal 
liability if attended with force and violence. 


Harvey v. Bridges, 14 M, & W. 43733 D. & L. 55; 9 
Jur. 759; 14 L. J. Ex. 272; 68 R.R. 718; Lows v. 
Telford, 1 A. C. 414; 45 L. J. Ex. 618; 35 L. T. 69; 13 
Cox. O. 0. 226, distinguished. 


Beddal v. Mastland, (1881) 17 Ch. D.174; 50 L. J. Ch. 

` 401; 44 L. T. 248; 29 W., R. 484; Newton v. Harland, 1 

M. & Q. 644: 1 Scott. (N. R.) 474; 2 Jur. 350; 10 L. J. 
O. P. 11; 56 R. R. 488; 188 Eng. Rep. 490, followed. 


Russell on Crimes, 7th Edition, Vol. I, p. 442, 
Appavu Nayak v. Queen, 6 M. 245; 7 Ind, Jur. 135; 1 
Weir 68, referred to. 


Petitions, under sections 435 and 439 of | 


the Code. of Oriminal Procedure, 1898, to 
revise the judgment of the District Magis- 
trate of Cuddapah, in O. C. No. 3 of 1913. 

Appeal against the order of the District 
Magistrate of Cuddapah, in Case No. 3 of the 
Calendar for 1913. 
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Mr. Barton, instructed by Messrs. Short, 
Bewes and Oo., Attorneys, forthe Complainant. 

Mr. Osborne, instructed by Messrs. King 
and Patrige, for the Accused. 


The Public Prosecutor, for the Government. 


JUDGMENT.—The accused in this case, 
Mr. Mercer, was convicted by the District 
Magistrate of Cuddapah of an offence punish- 
able-under section 323 of the Indian Penal 
Code and sentenced to pay a fine of Rs. 300. 
He was acquitted of an offence punishable 
under section 456. The case comes before 
us on a petition for the setting aside of the 
acquittal and a re-trial under the latter sec- 
tion and ‘on an appeal against the sentenca 
under the former. We deal first with the 
petition. 


The findings of fact, which we accept in 
doing so and which complainant has, more- 


_ over, not disputed, are as follows:—-Last May 
_the complainant, Assistant Station Master of 


Settigunta on the Madras Railway, struck 
and left his employment, moving from station 
to station in the interests of the strike. By 
Exhibit IX, dated 3rd June 1918, he was in- 
formed that his services were dispensed with 
and directed to vecate his staff quarters. This 
communication, he admits, came to his notice 
at 6p.m. on 9th June 1913. On the same 
date at 5p.m. he had telegraphed from 
Settigunta to accused, his District Traffic 
Superintendent, to the effect that he had 
re-joined duty. Accused knowing that he 
had been specially dismissed, regarding him 
as a dangerous character and having good 
reason for doing so, went at once to Setti- 
gunta with a small Police force; arriving 
at about 1.30 a.m. at complainant’s quarters, 
he kicked the door open, entered, and even- 
tually incensed by his impertinent language, 
attacked him with his walking stick causiag 
certain comparatively trifling injuries. He 


“and the Police then expelled complainant 


forcibly from the house and kept him on tke 
station platform till he could leave for 
Madras by train. The general findings are 
that (1) “it was accused’s intention in en- 
tering the house to restrain or prevent com- 
plainant from remaining :in the Railway 
premises at Settigunta,” presumably by the 
use of any necessary force, (2) that it was not 
his intention to cause hurtto him independ- 


-ently of what his removal might involve, 
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Now for his actual use of force, which, 


(itis the finding) was induced by distinct 
subsequent occurrences, accused has been con- 
vieted and sentenced separately under sec- 
tion 323. His original intention, as found 
above, is alone material at present; and the 
question is whether, other ingredients of an 
offence under section 456, entry by night 
aud house- breaking, being admitted, the entry 
made with that intention was a criminal 
trespass, and the offence should have been 
held established. The arguments for accused 
are that his conduct was (1) authorised by 
section 122 (2), ActIX of 1890, (2) merely 
the exercise of the right, which every owner 
possesses, to eject a trespasser and to euter 
the premises with the intent to use the force 
necessary in order to do so. 

Section 122 (2); Act IX of 1890, is, in our 
opinion, inapplicable. It authorises any rail- 
way servant to remove from the railway 
any person who has entered upon it unlaw- 
fully and has refused to leave it on being 
requested toa do so. Firstly, we do not think 
that staff quarters are part of the railway. 
The material portion of the definition of a 
railway in section 8 (4), is no doubt, ex- 
pressed widely. But neitber staff quarters 
nor any building ofa residential character 
is among those specified in it, and it is 
with reference to the specific portion of the 
clause that the general later portion “other 
works constructed for the purposes of or in 
connection with a railway” must be construed. 
Maxwell on Interpretation of Statutes, third 
Edition, page 469. There is, moreover, posi- 
tive reason against supposing, that staff quar- 
ters are included in the definition, in the fact 
that they are covered by expressions, used and 
that a -remedy for the mischief, against 
which section 122 is invoked, is provided 
elsewhere in the Act. For in section 7 (1) 
the distinction between a Railway and its 
staff quarters is drawn twice, once when the 
admivistration is given powers to execute 
work for its Railway and accommodation 
connected therewith, and again, when in 
clause (1) (u), railways are referred to sepa- 
rately from the houses mentioned in clause 1 
(d). And in section 138 a procedure is pro- 
vided for summary recovery by the railway 
of property, moveable and immoveable, de- 
tained by its discharged or absent servants 


through the Police; and this provision cannot . 
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be treated as merely concurrent with section 
122 or intended solely for the benefit of 
the administration and not of the person in 
possession, since it insists on a notice in writ- 
ing, which section 122 does not require, and 
on an application to a Magistrate of the first 
class. 

Further, complainant was not a person, 
who had entered on the railway unlawfully. 
The nature of his possession is important 
with reference to the argument based on 
section 122 as wellas to that based on 
accused’s general right to deal with a 
trespasser, though as regards the former 
only complainant's entry is in question, 
whilst as regards the latter, his remaining 
on the premises unlawfully is also material. 
On this part of the case, the lower Court’s 
view is, as we understand it, that the entry 
and remaining were both unlawful. But we 
consider this finding defective, since the 
grounds for it, that complainant had been 
dismissed and impliedly admitted an inter- 
ruption of duty in Exhibit VI, take account 
only of bis legal right to possession, not his 
actual continuance in it. That and the 
lawful nature of its origio, his entry on his 
appointment, are the important matters, 
On them we have his own evidence that 
though he himself had been absent on 
strike business, his wife and mother. were 
in the home, when he returned on the 
afternoon before the occurrence, and that 
during his absence they had remained at 
Settigunta. The suggestion that they did 
not necessarily remain in staff quarters, 
but may have lived clsewhere in the 
village, was not supported by the cross- 
examination of 2nd prosecution witness, 
the relieving Assistant Station Master, or 
any other witness and must be rejected, 
We are, therefore, we consider, justified in 
holding that complainant’s occupation of the 
premise was not interrupted and that his 
original lawful entry on appointment was not 
superseded by an unlawful re-entry after 
he left service. His entry having beeu lawful, 
section 122 cannot be applied. 

Then as tothe wider ground, on which 
the case has also been argued, that . accused 
acted in exercise of the right, which every 
owner has, to use necessary force to eject a 
trespasser from his property. It was, nro 
doubt, argued with reference to section 27 of 
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the Indian Penal Code, that the possession 
was never that of accused, but was that of 
the railway throughout, through him as its 
servant, and-that, therefore, no question of 
recovery of possession by the latter. could 
arise; but it is not possible to treat his use 
of the premises as his private residence as on 


account of his master ‘or to apply the provi-° 


sion referred to. It was not digsputed~ by 
complainant that the railway was the true 
owner or that it or accused on its behalf was 
‘entitled to possession or that the latter would 
have been entitled to enter the premises to 
obtain if peaceably. The question is whether 
he could “have used the force necessary in 


order to do so and whether his entry with the’ 


intention to use such force constituted a 
criminal trespass. 

Mr. Osborne’s principal argument for ace 
cused was that such an entry was nota civil 
and, therefore, could not be a criminal tres- 
pass. He based it mainly on the English 
cases of Harrey v. Bridges (1) and Lows v. 
Telford (2). They, no doubt, support him to 
the extent that the use of necessary force by 
the true owner to evict a trespasser is not 
ground for a civil action. But the con- 
sequence alleged, that it cannot be ground 
for a criminal charge, does not follow. In 
the first case there was no question of criminal 
liability and in the second, tLat question was 
raised with reference only to the conduct of 
the trespasser in evicting the true owner after 
his recovery of possessionn, ot of the latter’s 
recovery of it; and, when Lord Selborne said 


that it made no difference whether such re- | 


covery was forcible or not, he did so only 
with reference to the fact of his possession, 
its legal consequences and its right to protec- 
tion, not as deciding that the means used to 
obtain it were lawful. In the later case of 
Beddal v. Maitland (3) these cases and also 
Newton v. Harland (4) were vonsidered; and, 
the facts being very similar to those before 
us, the law, civil and ciiminal, was stated 
clearly to the effect that though conduct, 
such as that of accused, would not be tortious 


or criminal under the common law, it 
(1) 14 M. & W. 487 at p. 442; 3 D. & L. 36; 9 Jur. 
759; 14 L. J. Ex, 272; 69 R. R. 718. 


(2) 1 A. O. 414; 45 L. J. Bx, 613; 35 L. T. 69; 13 


Cox. O. O. 226. 

(3) (1881) 17 Ch. D. 174; 50 L. J. Ch. 401; 44 L. T. 
248; 29 W. R. 484. 

(4) 1 M. &. G. 644; 1 Scoth. (N. R ) 478; 2 Jur. 350; 
10 L. J, O, P. 11; 56 R. R, 488; 133 Eng. Rep. 490, 
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might be the subject of indictment under 
statute. “The eflect of the statutes is this, 
that when a man is in possession, he may 
use forée to keep out a trespasser, but, if 2 
trespasser has gained possession, the rightful 
owner cannot put him out, but must appeal 


‘to the law for assistante... ere reese DO- 


fendant can recover uo damages for the entry, 
because the possession was not legally his; 
and ha can recover no damages for the force 
used, because, though the Statute of Richard 
II creates a crime, it gives no civil re- 
medy.” This statute and others of similar 
effect, the latest being one of Elizabetb, are 
referred to in Russell on Orimes, 7th Edition, 
J, 442. The argument that there was no 
civil and, therefore, no criminal trespass in 
the circumstances in question is, so far as 
it ig founded on English Law, unsustainable 
unless the statutes are disregarded. We 
have then to consider with reference to the 
terms of the Indian Code, whether it has, 
by expression or omission, made a sort of 
violence lawful in India, which is criminal 
in England. 

With reference to omission Mr. Osborne 
referred to section 141 as stating the measure 
of violence used in assertion of a real right, 
such as the true owners, against which the 
legislature has granted protection. That sec- 
tion, no doubt, penalises the use of violence 
in such cases by not less than five persons. 
But it does not follow from the existence 
of this special provision that other cases, in 
which the number concerned, is smaller, 
are withdrawn from the purview of other 
more general sections. For, apart from the 
sections, ib is at least 
equally probable that section 141 was intend- 


. ed, not to specify or restrict the cases in 


which the use of violence by the true 
owner is punishable, but to provide a 
special remedy in aggravated circumstances. 

The law, as expressed in section 441, 
postulates an intent to commit an offence 
or to intimidate, insult or annoy. The 
lower Court states in its paragraph 5 that 
the prosecution exsluded all considerations 
save those of wrongful restraint and causing 
hurt and insisted on giving precedence to the 
question of the former; and no exception 
has been taken here to this statement. It 
is, bowever, impossible to base the charge 
of criminal trespass on any intent to res- 
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train complainant wrongfully. For accused's 
intent was to make him leave the premises, 
not (as section 339 requires) to prevent his 
proceeding in a direction, in which he had 
a right to proceed. Acts by which a person 
is made to proceed against his will are pro- 
vided for by section 352, relating to the 
use of criminal force; and itis possible that 
a reference to it was really intended. But, 
if the definition of that offence in section 350 
be considered with reference to sections 43 
and 44, it is clear that it again involves 
estahlishment of an intent to cammit an 
offence, the only one suggested being that 
of causing hurt, or to cause fear or annoy- 
ance or to cause harm, either by commis- 
sion of an offence or by an act, which is pro- 
hibited by law or furnishes ground for a 
civil action. As regards the last alternative, 
no intextion to cause harm by committing 
any offence, other than those referred to, or 
by any act, not an offence, which has been 
prohibited by law, has been alleged, And 
there is no reason for supposing that the 
Indian law as to civil liability differs from 
the English as stated in the cases already 
referred to. Pratab Daji v, Bombay, Baroda and 
Central India Railway (5) is, in fact, authority 
to the contrary. There is, therefore, no 
ground for holding that accused intended any 
act, which would have furnished ground 
for a civil action. 


The case founded on an intention to 
cause hurt, fear or annoyance remains; and 
the difficulty in dealing wih it arises from 
the manner, already referred to, in which 
complainant's case was presented. It is, we 
think, possible that, if the lower Court's 
attention kad been- directed to the case 
founded on the causing of hurt or annoyance, 
it might and should have found on the facts 
that is was established. As regards the 
causing of hurt and Mr. Osborne’s argument 
already referred to, no Indian authority, 
justifying accused’s plea that he acted in 
assertion of the true owner's rights, has been 
adduced. For the only case, in which that 
argument appears to have been relied on, 
Appavu Nayak vw. Queen-Hmpress (6), was 
decided with reference to section 147; there 
can be no question of the right of private 


(5) 1 B. 53 at p. 54. 
(6) 6 M. 245; 7 Ind, Jur, 185; 1 Weir 68. 
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defence, "since it could not be invoked 
against complainant, who has not been 
found and does not appear to have been 
guilty of civil trespass; and section 99 (3) 
has not besn shown to be inapplicable. 
The lower Court might, therefore, have 
found, if it had been asked to do go, that 
the causing of hart, alleged to have been 
intended by accused, would have been 
covered by no exception and would have 
been an offence. It might also have 
foand in favour of an intention to cause 
fear or annoyance if that had been relied 
on, Wither of these findings would have 
entailed the framing of a charge of an 


‘offence punishable under section 456. This 


conclusion is, of course, subject to the 
correctness of the statement of findings of 
fact already given and to the assumption, 
which according to the accused, is not 
justified by them, that he intended to cause 
hurt or fear or annoyance, not merely to 
obtain possession, the use of force being no 
part-of his purpose but only a possibility, 
which he would have desired to avoid. 

We need not, however, consider whether 
this assumption is legitimate, because, we ` 
are in apy case not prepared to direct a re- 
hearing. If, as we hold, the lower 
Court’s decision is unsatisfactory, it is so 
because of the limitations imposed on him- 
self by ecomplainant’s Pleader at the trial; 
and the case is, therefore, not one for indul- 
gence. This Court is not accustomed to 
interfere with an acquittal on revision except 
in the clear interests of justice; and they 
would not be served by interference here. 
The occurrence {ook place over six months 
back in the course of a widespread and 
bitter dispute, which it is inadvisable to 
re-open and it is evident from the foregoing 
that accused’s conviction on a charge under 
section 456, Indian Penal Code, would entail 
no material enhancement of his sentence. 

He has, in fact, contended with some force 
in his appeal for a reduction in that sen- 
tence as excessive. His conduct was, on- 
doubtedly, criminal. But the hurt he cansed 
was not serious, and there is much to be 
urgedin extenuation. He said in his state- 
ment bafore the lower Oourt: “I am sorry 
that I allowed myself to be provoked into 
striking Margam Iyer bat I ask the Court 
to take into consideration the very severe 
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strain of continuous work both by day and 
night in the very hottest ‘season of the 
year which was apon me at the time, the- 
very grave anxiety which was in my mind 
with regard to the public safety and the 
very great provocation which was offered to 
me by Margam Iyer in the presence of my 
subordinates.’ And these are matters, 
which might fairly have weighed with the 
Court in awarding punishment. We have, 
however, no reason for supposing that they 
were not given full consideration by the 
learned District Magistrate, and, though the 
sentence is, in our opinion, somewhat severe, 
we do. not think that we should interfere 
with the exercise of his discretion. 

The revision petition and appeal are 
dismissed. 

Revision and appeal dismissed, 


“138 could possibly 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 1088 or 1913, 
Febraary 5, 1914, 
Present: —Mr, Justice Ryves and 
Mr. Justice Piggott. 
JAGAR NATH SAHU—Appuicant 
versus 
PARMESHWAR NARAIN—Opposits 


Parry, 

Cruminal Procedure Code (Act V of 1898), s. 1383 — 
Nuisance—Obstrustion to channel not used by public. 

The owner of a low levelled field, across which 
the surplus water of the neighbouring fields used 
to flow into a tank, raised the level of his field to 
such an extent that the flood water, instead of flowing 
into the tank, as it used to do, was held back and 
thus caused injury to the neighbouring fields: 

Held, that the case was not one in which a Magis- 
trate could proceed under section 133 of the Criminal 
Procedure Code. 

Criminal revision against an order of the 
Magistrate of Deoria, District Gorakhpur. 
Mr. D. R. Sawhny, for the Applicant. 


Mr. Simeon, for the Opposite Party. 

ORDER.—This is an application in 
revision to set aside an order purporting to 
have been passed under section 137 of the 
. Code of Oriminal Procedure. The facts 
appear to be as follows: — 

Tho applicant, Jagarnath Sahu, owns a 
field No. 35 in the village of Jaraso. This 
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field is on the.extreme northern border of 
that village. It marches with field No. 52 
and a portion of field No. 53 of village 
Deokali. It appears that the level of field 
No. 35 is below that of the surrounding 
fields and the result was that the surplus 
water had flowed in the past over this field 
into a tank to the south of the field in the 
village of Jaraso. Itis said that Jagarnath 
Sahu bas erected a bund on the north of 
this tank and has also raised the level 
of the field No. 35 to such an extent that 
the flood water instead of flowing into the 
tank as it used to do, is now held back and 
thus causes injury to the field No. 53 of 
Deokali in particular and also to some of 
the neighbouring fields. An application 
purporting to be made under section .133 
was filed before the Magistrate by the 
owner of the field No. 53 in Deokali, 
whereupon the Magistrate issued notice 
to the other side. Jagarnath Sahu showed 
cause against that order stating that the 
field was not a channel to which section 
apply. The learned 
Magistrate too evidence in the case on 
both sides and ultimately passed the order 
complained of. .It has been argued on 
behalf of the applicant, that the learned 
Magistrate had no jurisdiction, on the facts 
of the case, to pass this order. Under section 
133, he could only take action if he was 
satisfied that an‘ unlawful obstruction 
required removal from a channel which is, 
or may be, lawfully used by the publio. It 
seems to us that even if field No. 35 could 
be described as a channel, it is not such a 
channel as had been or could lawfully be 
used by the public. If injury has been 
caused by avy tortious act done by Jagar- 
nath Sabu, then the persons who have been 
damnified may have their remedy by civil 
suits. Reliance has been placed on the case 
of Bharosa Patak v. Emperor(1) and on Zafer 
Nawab v. Emperor (2). The former decision 
must be taken in conjunction with the 
particular facts of that case. Itis not an 
authority applicable to the present facts. 
The Calcutta case is clearly distinguishable. 
There the public had acquired aright to 


(1) 18 Ind. Cas. 999; 34 A, 345; 9 A. L. J. 355; 18 
Cr. L. J. 183. 
(2) 32 C. 980; 2 Cr. LJ. 762. 
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ford a river at a particular place and obstruc- 
tion to this “public right was obviously 
within the purview of section 133 of the 
Oode of Criminal Procedure. A case more 
in point is that of Junnu Singh v. King- 
Emperor (8). See also In re Maharana 
Shri Jaswatsungit Fatehsangjt (4). In our 
opinion the learned Magistrate had no juris- 
diction Lo pass the order. We, therefore, set 
it aside. 


Order set aside. 


(3) A. W. N. (1906) 190; 4 Or. L, J. 65. 
(4) 22 B. 988. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

CRIMINAL APPLICATION No. 152 or 1913. 
September 18, 19138. 
Present:—~Mr. Lindsay, A. J. C. 
RAMPHAL—Acvuvsen—APPLICANT 
versus 


EMPEROR—Ccmerarnant. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
259—Sanction to prosecute once availed of—Fresh 
sanction necessary for fresh complaint—Case of non- 
compoundable offence “struck off” for complainant’s 
absence —Discharge—Jurisdiction—Cognizunce. 

Where a complaint of an offence under section 
211, Indian Penal Oode, was ordered to be “struck 
off” for the complainant’s absence but the Magistrate 
took cognizance of the case on a fresh complaint 
by the same complainant: 

Held, (1) that the Magistrate had no authority to 
pass an order striking off the case; 

(2) that the order striking off the case was not 
tantamount to an order of discharge under section 
259, Oriminal Procedure Code, inasmuch as this 
section relates only to compoundable cases while an 
offence under section 211, Indian Penal Code, cannot 
be lawfully compounded; 

(3) that onoe a sanction to prosecute is availed 
of and a complaint instituted on its strength, a 
fresh complaint on the basis of the same sanction 
is incompetent, inasmuch as one sanction covers 
only one complaint; 

(4) that the Magistrate had no jurisdiction in the 
case after he had “struck off” the case. 


Appeal against an order ofthe Sessions 
Judge, Rae Bareli, dated 5th August 1913, 
upholding that of the Deputy Magistrate, 
Partabgarh, dated 11th July 1913. 

Mr. M. A. Khan, for the Accused. 

The Government Pleader, for the Crown, 
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JUDGMENT.—The facts of this case are 
as follows: One Kalka Bakhsh Singh having 


.obtained sanction to prosecute the applicant, 


Ramphal, on a sharge under section 211 of 
the Indian Penal Code, brought the case into 
Court. Ona subsequent date after proceed- 
ings had started, Kalka Bakbsh Singh was 


. absent from Court and so was his Vakil and 


in these circumstances the Magistrate passed 
an order saying that the case was “struck off.” 
I may observe here that 1 know of no warrant 
for the passing of such an order under the 
Code of Criminal Procedure. Later on, Kalka 
Bakhsh Singh appeared in Court and present- 
ed a petition alleging that on the day he was 
absent from Court, he had been ill with 
cholera. He asked the Magistrate to goon 
with the case again, saying that if the proceed- 
ings could not be continued on the original 
complaint, his petition might be treated as a 
fresh petition of complaint. The Magistrate 
accepted this petition, He said, that he 
knew of no law which prevented him from 
taking up the case again. He also stated 
in his order that his previous order was 
neither one of discharge nor acquitial, and 
that in these circumstances there was no 
bar to his taking cognizance. The case was 
taken in revision to the Sessions Judge who 
rejected the application for revision. He 
was of opinion that the Magistrate was quite 
right in the view of the law which he took 
and that there was no obstacle to the second 
trial. I am unable to agree with the learned 
Sessions Judge’s view of thelaw. In the 
first place, as I have said, the original order 
passed by the Magistrate was one which he 
had no authority to make. In the next place 
it cannot be said that the order passed by 
the Magistrate striking off the case was tanta- 
mount to an order of discharge which ho was 
competentto make, Under section 259 of the 
Code of Criminal Procedure which relates 
to warrant cases (as this was) the Magistrate 
can only pass an order of discharge in those 
eases in which the offence complained of may 
be lawfully compounded. An offence under 
section Yll of the Indian Penal Code is not 
an offence which can be lawfully compounded. 
There was no jurisdiction, therefore, even to ` 
pass an order of discharge under section 259 
of the Code of Criminal Procedure. Another 
point to be noticed is this, that this particular 
complai.t was one which the Magistrate was 
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not authorised to entertain except with the 
_ sanction of the Court in which the false com- 
plaint had been made, and it seems to me that 
even ifit were permissible fora fresh case 
to be brought, afresh sanction would still be 
necessary. Kalka Bakhsh Singh, having once 
availed himself of the sanction which had 
been awarded him, enabling him to bring 
this ‘case, was not entitled to institute a 
fresh complaint without obtaining a fresh 
sanction. The sanction once given,in my 
opinion, will only cover ore complaint. I 
am satisfied that the proceedings in the 
Magistrate’s Court takén after the case had 
been ‘‘struck off” are without jurisdiction. I 
accept the application, set aside the order 
of the Magistrate and direct that the accused- 
applicant be acquitted and released. 


Application accepted. 


ALLAHABAD HIGH COURT. 
CriminaL Revision No, 1199 or 1913. 
January 21, 1914, 

Present: —Mr. Justice Tudball. 

JAI RAM AND OTHERS — APPLICANTS 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 349—Criminal 
force-—Raising lathi to strike. 

Where the accused raised their lathis to strike a 
particular person with the result that he had to Hee 
to save himself : 

Held that they were guilty of using criminal force 
as defined in section 349 of the Penal Code. 

Mohammad Ishaq Khan v. King-Emperor, 1 Cr. L. 
J, 1057; 1 A. L. J. 602, distinguished. 

Criminal revision against the decision of 
tbe Sessions Judge of Aligarh. 

Mr. E. A. Howard, for the Applicants. 

Mr. R. Malcomson, (Assistant Government 
Advosate), for the Crown. 

ORDER —tThe applicants in this case 
were convicted of the offence of riot. The 
point pressed on their behalf is that the 

„acts which they are found to have com- 
mitted did not constitute the offence of riot. 
The facts found by the lower Courts are as 
follows:— 

One Chunhi, an occupancy tenant, died in 
January last year and the zemtndar made 
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aa application to the Revenue Court 
stating that the tenancy had lapsed in the 
absence of heirs. OE the present applicants, 
Zaharya had cultivated the land as sub-tenant 
of Chunni. The zemindar gave a lease of 
the land to one Budhan, the latter cultivat- 
ed it and sowed acrop. Zaharya and others 
put in an application in the Revenue 
Court applying that they should be entered 
as occupancy tenants, having jointly cul- 
tivated with Chunni. Pending orders in 
the case, Zaharya and his friends went to the 
field and-+cnt the crop sown by Badhan 
ard when the latter resisted, they raised 
their lathis to strike him. Budhan ran 
away to save himself. 

The question is whether the applicants can 
be said. in these circumstances to have 
used force towards Budhan? The definition 
of criminal force is given in section 349 
of the Indian Penal Code: “A person is 
said to use force to another if he causes 
motion, change of motion, or cessation of 
motion to thatother * * ¥*, provided 
that he thus canses that motion, or change 
of motion, or cessation of motion in one of 
the three ways mentioned inthe section, the 
first of which is by bodily power.” 

The applicants having raised their lathis 
to strike Budhan, with the result that he 
had to flee to save himself, clearly 
used force to Budhan and that by bodily 
power. 

Attention has been called to the decision 
of Mohammad Ishaq Khan v. King-Hmperor 
That decision is not in the present 
case at all applicable. There the applicant 
was not one who used force but whoran 
away when attacked by his opponents. 
It seems to me, the circumstances of this 
case show clearly that force was used to 
Budhan which caused him to flee to save 
himself. 

.There is, therefore, no force in this 
application, which is accordingly rejected. 
The applicants must surrender to their bail 
and serve the rest of their sentences. 


Application rejected, 
(1) 1 A. L. J. 602; 1 Or. L. J. 1057. 
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OUDH JUDICIIAL COMMISSIONER'S 
COURT. 
` CRIMINAL APPLICATION No. 181 or 1913. 
December 15, 1913. 

Present: —Mr. Lindsay, A. J. C. 
SARABDAWAN SINGH AND orgers— 
AccUSED 
VETSUS 
EMPEROR—Comptarnant. 

Penal Code (Act XLV of 1860), s. 141 cl. (4)— 
Unlawful assembly — Maintenance of existing peaceful 
possession with or without title—Enforcement of right 
by person out of possession. 

Persons, merely acting in maintenance of an 
` existing peaceful possession, no matter whether 
the possession was with or withont title, cannot 
be said to enforce any right or supposed right 
and, therefore, cannot be held to form an unlawful 
assembly within the meaning of section 141, clause 
(4), Indian Penal Code. 

A pérson who is out of possession must enforce 
his right, if any, in the way prescribed by Jaw and he 
cannot be permitted to vindicate it by the use of 
criminal force. 

Appeal against an order of the Sessions 
Judge, Rae Bareli, dated 25th October. 19138, 
upholding that of the Magistrate, lst Class, 
Rae Bareli, dated 20th September 1913. 

Pandit Jagat Narain, for the Applicant. 

The Government Pleader, for the Crown. 

Mr. A. P. Sen, for the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order in appeal passed by 
the Sessions Judge of Rae Bareli, uphold- 
ing the judgment of a Magistrate by 
which the five applicants were convicted 
under sections 147 and 325/149, Indian Penal 
Code. 

The facts of the case may be briefly stated. 
On the 5th July last a fight took place 
at the village of Mubarakpur regarding the 
possession of a dwelling house. The 
dispute as to the house lay between two 
persons Maha Narain and Mahadeo Bakhsh. 
The latter is the grandson of a lady 
called Batasa Kuar between whom and 
Maha Narain there had been litigation 
regarding the village of Mubarakpur. This 
litigation ended in a compromise by which 
a 14-anna share of the village was awarded 
to the lady and a2anna share to Maha 
Narain. The shares apparently have not 
as yet been divided off by partition— 
and in spite of the peaceful settlement of 
- this- litigation it seems clear, that the 
parties have been on bad terms. Batasa 
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Kuar has made a gift of her 14-anna 
share to’ Mahadeo Bakhsh who is her 
grandson. Both parties up till March last 
were residing in honses situated in one 
enclosure to which there is only one 
approach, namely, through a gate, The houses 
themselves are separate but access from 
outside to the house which had been occupied 
by Maha Narain can only be had through 
the gate just mentioned which has also to be 
used by Mahadeo Bakhsh. 

It has been found as a fact that Maha 
Narain was in actual occupation of his 
house till March 1913 when he went to live 
for a time at Rae Bareli on account of 
an outbreak of plague, it is said. There 
can ba no doubt whatever on the facts as 
found, that Mahadeo Bakhsh availed himself 
of the opportunity of Maha Narain’s 
departure to take possession of the house 
which the latter had been occupying. He 
may nut have actually moved into the 
houssa to inhabit it but at any rate he was 
determined to prevent its re-ocoupation and 
was in a position to do so, And it was 
admitted by Maha Narain that Mahadeo 
Bakhsh had bricked up a back door of the 
premises leading into a garden or phulwart 
and that thera was reason to believe that he 
had also tampered with the locks which had 
been put on the doors. And farther it is 
beyond all question that Maha Narain was 
well aware that any attempt on his part to 
resume occupation would be resisted by 
force, if necessary. A few days before the 
riot, he had lodged a petition in Court asking 
that Mahadeo Bakhsh should be bound over 
to keep the peace and the llth July was 
fixed for disposal of the cass. Maha Narain 
did not waif for this date but on the 5th 
July proceeded to Mubarakpur with some 
men armed with lathts. He made an 
attempt to enter by force. There was armed 
resistance to this attempt and men were 
injared on both sides. It is proved that as 
Maha Narain and his party approached, the 
entrance gate was shut in their faces and 
they were told they would be denied 
admission. They then broke into the 
phulwari or garden and made an endeavour 
to scale the wall of the house at the place 
where the back door had been bricked up. 
Mahdeo Bakhsh’s party, among whom were 
the applicants for revision, jumped down 
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from the wall of the house and drove Maha 
Narain and his party away. 

These are the facts and there can be no 
doubt as to what the legal situation was 
on the 5th July before the fight took place. 
Mahadeo Bakhsh was certainly in possession 
of the disputed premises, rightly or wrongly 
does not matter. He was in effective 
occupation and clearly intended "to retain 
occupation and whether ha had title or not, 
he was in possession within the meaning 
of the law. And his possession, even if 
wrongful, was peaceable possession, that is 
to say, it had been acquired without any 
resort to force or violence. Onthe other 
hand, Maha Narain was out of possession. 
He may have had the rightful title to 
the hcuse but he had no right whatever 
to attempt to enforce .that right by violence 
. as he clearly tried to do. He went to the spot 
with a body of men evidently prepared to over- 
come all resistance if he could, and he and his 
party constituted an unlawful assembly and 

were guilty of rioting although the -Ses- 

sions Judge bas erroneously held otherwise 
in his appellate judgment and has acquit- 
ted Maha Narain and his followers. The 
_ party entitled to acquittal was that of 

Mahadeo Bakhsh. 16 cannot, in my opinion, 

be said that these men formed an 

unlawful assembly within the meaning of 
section 141, clause (4), of the Indian Penal 

Code. They were not enforcing any right 
„or supposed right but were merely acting 

in maintenance of an existing peaceful pos- 

session. Whether the possession was with 
or without title does not matter. 
law recognises such a possession and 
declares that it must be respected. The 
person who is out of possession, if he has 
the right, must enforce it in the way 
prescribed by law. .He cannot be permit- 
ted to vindicate it by the use of criminal 
force. And if it is necessary to invoke 
the doctrine of the right of private defence 
of property, I have no hesitation in find- 
ing that the acts done by Maha Narain 
and his party amounted to criminal tréspass 
and that Mahadeo Bakhsh was entitled to 
protect’ his possession against persons 
sommitting such an offence. The right of 
protecting possession of property is substanti- 
ally part of the right of private defence of 
property, G 
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I allow this application and set aside 
the convictions and sentences of the accused 
applicants who are acquitted and released. 
Their bail-bonds may be discharged. 

I also set aside the order passed by the 
Sessions Judge under section 522 of the 
Oriminal Procedure Code aad direct 
that possession of the house be left with 
Mahadeo Bakhsh. 

This order will also have the effect of 
discharging the order of the Magistrate 
binding over the applicants to keep the 
peace under section 106 of the Code of Crimi- 
nal Procedure. 

Order set aside. 


ALLAHABAD HIGH COURT. 
Criminat Revisroy No, 235 or 1910. 
July 21, 1910. 
Present:—Juszice Sir George Knox, Krt., and 
Mr. Justice Karamat Hussain. 
LUCAS, O. J.— APPLIOANT 

VETSUS 4 
RAMAI SINGH— Oprosirz Parry. 

Workmen’s Breach of Contract Act (XIII of 1859), 
ss. 2, 83—Agreement by workman to work for fived 
period of 50 months in lieu of advance made to him 
by his employer, whether enforceable under the Act. 

A workman, agreeing to work ina factory fora 
period of 50 months, took an advance from his 
employer: 

Held, that the contract fell under Act XIII of 
1859 and the workman was bound to work till the 
expiration of the period fixed in the contract, aftor 
which he could re-pay the balance of the advance 
money and get himself free. 


Criminal revision against an order of the 
Sessions Judge of Mirzapar. 

Mr. 8. O. Mukerji, for the Applicant. 

Mr. Hamilton, for the Opposite Party, 

ORDER.—The parties to this application 
entered into an agreement, dated the 27th 
of March 1906. The agreement was, as it 
purports to be, under Act XIIL of 1859. This 
Act has been in existence in the town of 
Mirzapur from which the case comes for a 
number of years and so well-known in the 
factories of Mirzapur that we need not be under 
any apprehension, that persons who enter 
into contract under it, are ignorant of the 
law or do not know the nature of the con- 
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tract into which they are entering. We have 
examined the, contract and in spite of what 
the learned Judge says, we are satisfied: that 
it is a contract thatis contemplated under Act 
XIIL of 1859. The learned Judge has quite 
misunderstood the provisions of the law and 
also the terms of the contract and he has 
needlessly ‘gone oub of his way when he 
says that the order of the Magistrate before 
him was silent as to how the balance of the 
advance was to be paid or how long the 
appellant was to work for Mr. Lucas. The 
contract: was for a term of 59 months and 
as soon as those 59 months expired and 
the money advanced’ under the contract 
has been re-paid, Ramai Singh is free to 
enter upon avy other work and in any 
other place that seems good to him. What 
the learned Judge writes about Ramai Singh 
incurring the possibility, under this order 
of the Magistrate, of having to work for the 
rest of his life and yet the balanca bs not 
re-paid could only ba true if Ramai Singh 
does not pay up the balance that may be 
due from him. “As soon as the 50 months 
are over, Ramai Singh can pay the balanca 
the very next day; till that time he must 
carry out the terms of the contract into which 
he has entered. We are most unwilling to 
interfere in cises of this kind bat we feel 
that the terms of the learned Judge’s 
jadgmeat may ba s> mischiavously interpret- 
ed that we are compelled to interfere, 
We aet aside the order of the loarned 
District Judge and we restore that of the 
Magistrate. It has not been shown to us 
that the terms of the bond are at all beyond 
the meaus of Ramai Singh. 


Ramai Singh will work from the date 
the order of this Court is certified to the 
Court below until he has completed 50 
months of work from the date of the coa- 
tract and will pay up the sam of 
Rs. 19-4-0; until he has worked for this period 
and paid up this sum, he will continue to 
bs liable for work. Any period for which 
he has worked in the past and has worked 
sinca the 6.h of February 1910 isto be 
deemed as work under this order and any 
payment, made sabsequent to the 6th of 
February 1910 and aceapted by Mc. Lucas 
are to be deemed as payments mado in 
liquidation of the sam of Rs. 19-40. Other- 
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wise the order of the learned Magistrate 
will hold good. 
Order modified. 


. 
| 


ALLAHABAD HIGH COURT. 
Misoztnancous ORIMINAL Appiication No, 228 
or 1913. 

December 16, 1913. 

Present: —Justice Sir George Knox, Kr. 
SURAJ PROSAD VAISH—Appuicant 
versus 
EMPEHROR-—Obpposire PARTY, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer-—Magistrate putting questions to witnesses 
prejudicial to accused—Sufficient ground for transfer. 

A Magistrate on the assurance of the Police peshi 
clerk in his Court asked a witness whether ihe ac- 
cused had ever been challaned in.a badmashi case: 

Held, (1) that it was improper for the Magistrate 
to put such question, unless he had satisfied himself 
on the highest and best information that there was 
some real foundation for the facts mentioned in the 
question. The assurance received from the Police 
peshi clerk in his Court was quite insufficient to 
justify such a question. 

(2) that the action of the Magistrate was 
sufficient to, cause the acoused to apprehend that a 
fair and impartial trial would not be had and that the 
cage should be transferred, 


Application for transfer of a case from the 
Court of the Magistrate, first Class of Etah. 

Mr. Dillon (with him Mr. Satya Ohandra 
Mukerjz), for the Applicant. 

Mr. Wallach, for the Crown. 

JUDGMENT.—Babu Suraj Prosad Vaish 
has applied to this Court for the transfer of 
a case pending against him in the Court of 
Chaube Salig Ram Patak, Magistrate of the 
first Olass, Etah. One of the grounds taken 
in the affidavit on which the application for 
transfer is based is set out as follows: — ‘That 
on the 29th of September Lala Kanaiah Lal, 
a big trader of Kasganj, was examined asa 
witness for the defence. That at the clogs of 
his examination the learned Magistrate asked 
the said witness whether the two accused had 
ever been challaned in any badmash; case.” 
I called upon the learned Magistrate for a 
report as to the quarter from which he 
received the assurance that a case of being a 
bad character had ever beeninstituted against 
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either Babu Suraj Prosad or Babu Lachhman 
Prosad. In reply the learned Magistrate 
says that he received this assurance from 
the Police pesi? clerk attached to the Oourt. 
Under the circumstances, the question asked 

by the Magistrate was in the highest degree 
“an improper question, and I am. surprised 
that any Magistrate should have allowed 
himself to have put such a question, unless he 
had satisfied himself on the highest and best 
information that there was some real founda- 
tion for the facts mentioned in the question. 
I do not consider that an assurance received 
from a Police peshi clerk attached to tke 
Qourt wasa sufficient ground for putting 
such a question. The learned Magistrate 
goeson in his explanation to add some 
further remarks which were never asked for 
by this Court and they are highly improper. 
It wonld have been well if the Magistrate 
before putting the question had made some 
inquiries which he now says he made, and 
had satisfied himself by sending for the 
register and seeing whether it was the case 
that at the present time there was any ground 
for the imputations saggested in the ques- 
tion. Saffisient ground has been shown that 
there is cause to apprehend that a fair and 
impartial trial will not be held. There- 
fore, I direct that the case be transferred 
from the Court of Chaube Salig Ram Pathak 
to the Court of the District Magistrate of 
Etah who will try the case himself or have it 
tried by some Magistrate, other than Chaube 
Salig Ram Pathak, who may be competent to 
deal with the case. 

Application accepted. 


LOWER BURMA CHIEF COURT. 
URIMINAL Revision No, 155-B or 1913. 
August 28, 1913. 
Present:—Mr. Justice Twomey. 
SHIN YIN— Arpiicant 
Cersus 
AH MOON SHOKE— Opposite Party. 
Workmen’s Breach of Contract Act (XIII of 1859), 


5. 1—“Artificer”, whether includes head-artificer or 
supervisor, 

It is not necessary for a prosecution under Act 
XIII of 1859 that an artificer should work with his 
own hands. Section 1 of the Act covers the case of a 
head-artificer or workmau who undertakes te get 
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certain work done by other artificers, workmen or 
labourers under his own supervision and direction. 


Mr. Robertson, for the Applicant. 

JUDGMENT.—This is a case under the 
Workmen’s Breach of Contract Act, 1859. 
It appears from the agreements filed in the 
Magistrate’s proceedings that the respondent 
Ah Moon Shoke received an advance from 
the petitioner Ma Sein Yin to build a house 
for her. It is alleged that when the house 
was only half finished, the respondent refused 
to go on with the work, Ma Sein Yin 
admitted that Ah Moon Shoke “did not build 
himself” though she said he is a head-car. 
The Additional Magistrate dismissed 
the complaint holding that the respondent is 
not an “artificer, workman or labourer” 
within the meaning of the Aci, because he 
took no part in the work himself. No 
authority is given for this decision. It is 
apparently incorrect to say that the reapond- 
ent took no part in the work. Though 
he may not have handled any tools himself, 
he was presumably the supervisor and 
director of the manual labour engaged in 
building the house. It is not necessary for 
a prosecution under the Act that the artificer 
should work with his own hands. This is 
clear from section 1 which expressly provides 
for cases where a head-artificer or workman 
(such as Ah Moon Shoke appears to be) 
undertakes to geta certain work done by 
other artificers, workmen or labourers ac- 
cordiug to the terms of a contract. In the 
Madras roling Gilby v. Subbu Pillai (1), 
the ordinary business of the accused was 
that of a contracting bricklayer and the 
contract which he was accused of breaking 
was a contract for earthwork: Subbu Pillai 
was not himself a workman at earthwork 
and it was held that he did not come under 
the Act. The case is clearly distinguishable 
from the present case in which ‘the accused 


is a “carpenter: contractor” or “head- 
carpenter” under whose supervision and 
direction the house was to be built by 


journeymen carpenters, I think the ease 
falls clearly within the scope of the Act. 

The order of dismissal is set aside and it is 
ordered that the complaint shall be restored 
to the file of the Additional Magistrate, who 
should enquire into it and dispose of it under 
the Act, 


i : Order set aside. 
(1) 7 M.100; 1 Weir 690, E 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 678 or 1913. 
Oase Rererrep No. 95 or 1913. 

January 22, 1914. 
Present:—Mr. Justice Miller and: 
Mr, Justice Spencer. 
In re SINNU GOUNDEN AND anotaer— 


ACOUSED. 

Criminal Procedure Code (Act V of 1898), ss. 247, 
408, 438, 439, 417, 428 —Jummons case —Acquittal of 
accused obtained by improperly procuring complainant's 
absence—-Revision —Appeal from acquittal —Additional 
evidence. 

A broughta complaint against B under section 426, 
Indian Penal Code. On the date fixed for the trial, 
B improperly procured A’s arrest on a false charge 
of committing nuisance, and the Magistrate acting 
under section 247, Criminal Procedure Code, acquitted 
B because A, the complainant, did not appear. Upon 
A’s application the District Magistrate referred the 
case to the’ High Court recommending that the order of 
acquittal may be set aside and anew trial direoted 
but the High Court declined to interfere, inasmuch as 


(1) the order of acquittal was strictly in accord- 
ance with law; 

(2) it is a sound rule of practice not to interfere 
in revision when there is no error in law on the 
face of the record; 

Keshab Chunder Roy v. Akhil Metey, 22 O. 998; 
Emperor v. Tirth Das Tewalram, 17 Ind. Cas, 408; 6 


S. L. R. 120; 18 Cr. L. J. 771; (1918) 1 Or. L. Bv. 


15, followed. 

(3) there was an appeal from an acquittal. 

In the matter of Aurokiam, 2 M. 38; 2 Weir 566; 2 
Ind. Jur. 858; Thandavan v. Perianna, 14 M. 363; 2 
Weir 571; Emperor v, Madar Bakhsh, 25 A. 128; A. 
W. N. (1902) 200 and Empress v. Miyaji Ahmed, 
3 B. 160, followed. 

Suraiya Sastri v. Venkata Rao, 2 Weir 457; 
Narayanasam. Atyar v. Jannaki Ammal, 2 Weir 308; 
Rangusami v. Narasimhulu, 7 M. 218; 8 Ind. Jur. 
247; 2 Weir 477 and Queen-Empress v. Hardeo 
Singh, A. W. N. (1891) 120, distinguished. 

There is nothing in the language of section 417, 
Oriminal Procedure Code, to limit appeals against 
acquittals to casesin which Courts have, owing to 
some error of law or misappreciation of evidence, 
come toa wrong decision on the evidence before 
them. 

Queen-Empress v. Judoonath Gangooly, 2 O. 273; 
1 Ind. Jur. 629, followed. 

There is no distinction under the Code between 
the right of appeal against an acquittal and the right 
of appeal against a conviction. 

Queen-Empress v. Bibhuti Bhusan Bit, 17 O. 485; 
Queen-Empress v. Prag Dat, 20 A. 459 at p. 464; A. 
W. N. (1898) 117 and Emperor v. Chattar Singh, 7 
P, R. 1904 Cr. 28 P. L. R. 1904; 1 Or. L. J. 781, 
followed. 

Section 428, Criminal Procadure Code, allows addi- 
tional evidence to be admitted in appeals against 
acquittals as well as in appeals against convictions. 

Uuder section 403, Criminal Procedure Code, an 
acquittal under section 247, Criminal Procedure Code, 
operates as a bar to a trial for the same offence and 
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a District Magistrate cannot order a re-trial of the 
acquitted person. 

-Suranja Sastri v. Venkata Rao,2 Weir 457; Nara- 
yanasami Aiyar v. Janki Ammal, 2 Weir 308; Ranga- 
samt v. Narasimhulu, 7 M. 213; 8 Ind. Jur. 247; 2 
Weir 477; and Queen-Empress v. Hardeo Singh, A. W 
N. (1891) 120, followed. 


Case referred for the orders of the High 
Court, under section 433 of the Criminal 
Procedure Oode, by tke District -Magis- 
trate of South Arcot, in his letter, dated 12th 
October 1913. ` 

Mr. J. O. Adam, for the Publio Prosecutor, 
for the Government. 

` ORDER. 

Minuer, J.—As the Oriminal Procedare 
Code does not permit a Magistrate to review 
his judgment in the light of evideaca sub- 
sequently obtained or to re-admit to his file 
a case in which the accused has been 
acquitted under section 247 owing to the 
absence of the complainant, even if good 
reasons were shown for his non-appearance, I 
should hesitate without further considera- 
tion to hold that the Legislature intended 
to permit this Court in appeal or revision 
to set aside an acquittal merely on the 
ground that fresh evidence is available 
which could not be produced at the trial, 
or ou the ground that a complainant has 
shewn sufficient reason for his failure to 
appear and prosecute his complaint, before 
the Magistrate in a summons case, Bat in 
the present case we mast take it that the 
acquittal of the accused under section 247 
was procured by his own trick; he himself 
is responsible for the complainant’s failure 
to appear. The order was, we may say, 
obtained by a’fraud on the Court and though 
even in these circumstances the Code does 
not permit the Court which made the order, 
to vacate it on proof of the fraud, inter- 
ference by this Court may be & proper 
exercise of our powers in revision, or 
possibly in appeal, toavoid a miscarriage of 
justice. ` 

We have not been referred to any case in 
England in which certiorari has been had to 
quash an order of acquittal made by an 
inferior Court for fraud in the person 
procuring the order. There is a case R. v. 
Unwin (1) (referred toin Archbold’s Criminal 
Pleadings, 23rd Edition, page 132; 10 Hals- 
bury’s Laws of England, page 197 foot-note) 


which seems to have -beeu something like 
(L) 7 Dowl P. C. 578. : ` 


Vol. XXII) 


"In re SINNU GOUNDEN. 


the present case and in which certiorurt was 


refused but I have not been able to see the 
report of that decision, But we have the 
authority of Archbold’s Criminal Pleadings 
(28rd Bdition page 292) for saying thata 
new trial after acquittal in a case’ of mis- 
demeanour would be granted if the verdict 
had been obtained by irregularities com- 
mitted by the defendant himself and thongh 
no case is there cited in whicha new trial 
bas actually been allowed on these grounds, 
the authority of Archibold’s Treatise is so 
high that itis not unsafe to accept it as 
correctly stating the principle on which 
the Courts would have acted in Bngland in 
former days. š 

In India we have power to revise an order 
which is improper (section 435 of the Code 
of Criminal Procedure) and an order, 
though strictly in accordance with the law 
as in the presert case, may, I think, be 
said to be improper if it was procured by 
the fraud or trick of the party asking for 
it, and would not have been made but for 
that fraud or trick. The order before us 
is one which but for the accused’s deceit 
would not have been made in the circum. 
stances, and so may be said to be an im- 
proper order though the Magistrate’s action 
was strictly correct. 


Our powers in appeal are not defined by ` 


the Code further than this,.that an appeal 
may lie on a matter of fact as well as on a 
matter of law except in a case tried by a 
Jury (section 418). The Code does not 
expressly state whether these mattera are 
mattere appearing upon the record, matters, 
that is, which theinferior Court has or 
might have determined, or whether we are 
at liberty to admit an appeal on some 
extraneous matter which onght to have 
affected the decision, had it been known at 
the time of the trial—but which was not 
before the inferior Court. 

I have not found a case in any of the 
High Courts which decides this point. In 
Queen-Hmpress v. Prag Dat (2), the learned 
Judges state as one of the requirements of 
an appeal that the ground for interference 
should be apparent on the record, but it 
cannot be said that they were deciding the 
< present point. 


(2) 20 A. 459 at p. 464; A. W. N. (1898) 117. 
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But there is nothing in the Code of 
Criminal Procedure to suggest that, so far 
as the right of appeal is concerned, there ig 
avy difference between the case of an 
appeal from a conviction and from an 
acquittal, and I should not like to hold that 
an appeal froma conviction could not be 
entertained, if based on the concealment of a 
material fact from the Court which con- 
ducted the trial. I agree, therefore, that in 
this case, the Local Government might have 
directed the filing of an appeal against the 
acquittal and that being so, I agree also that 
we.ought to refuse to interfere on the Dis- 
trict Magistrate’s report of the case. 


- The District Magistrate is, no doubt, not 
the party entitled to appeal from an acquittal 
but his report to the High Court is intend- 
ed to move the Court to act under section 
439 of the Criminal Procedure Code, that is, 
to act as a Court of revision and though it ig 
made at the instance of the complainant, it 
contains the District Magistrate’s presentation 
of the case and it seems to me that to 
entertain proceedings by way of revision 
on @ District Magistrate’s report in a case 
where an appeal would lie from an acquittal 
is contrary to the spirit, if not, to the 
letter of sub section 5 of section 439 of the 
Criminal Procedure Code. 


SPENOER, J—In this case, the complainant 
preferred a complaint of mischief under 
section 426, Indian Penal Code, on June 14th 
against two individuals; process was issued 
against them and the complainant was 
informed of the date of hearing in person. 
On June 23rd, the date fixed for the trial, 
the Magistrate acquitted the accused under 
section 247, Criminal Procedure Code, owing 
to the complainant not being present in 
Court when the case was called on. It 
subsequently transpired that the complainant 
had been kept out of the way by the action 
of the accused in getting a constable to 
arrest him on a false charge of committing 
nuisance, after be had come to Gingee where 
the Magistrate’s Court was situated, (see the 
judgment in ©. ©. No. 638 of 1913 on 
the file of the 2ad class Magistrate of Gingee). 
Under these circumstances the District Magis- 
trate has under section 438 referred the case 
to the High Court for setting aside the order 
of acquittal and for directing a new trial, 
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The question for our decision is whether, Í 


assuming that the 2nd class Magistrate 
would have.exerciged his discretion differently 
by adjourning the hearing to another day, 
had he been aware of the cause of the 
complainant's failure to appear, this. Court 
acting as a Court of Revision will set aside 
the acquittal and order a fresh trial. 

Upon the materials befere him when the 
order under section 247 was passed, the 
Magistrate’s procedure was strictly proper 
and in accordance with law. This section 
declares that the Magistrate shall acquit the 
` accused unless for some reason, be thinks 
proper to adjourn the hearing of the case 
to some other day. Such an acquittal, after 
the accused has appeared and answered to the 
charge, will operate as a bar to bis being 
again tried. for the same offence as heis a 
person “tried” by a Court within the 
meaning and for the purposes of section 403, 
Criminal Procedure Code, {Suraiya Sastri v. 
Venkata Rao (3)]. The Magistrate has no 
power to revive the proceedings, as there is 
no provision in the Code of Criminal 


Procedure resembling Order IX, rule 4, of the. 


Civil Procedure Code, by which a case can 
be restored to file by the Court whish dis- 
missed it; mor can the District Magistrate 
ordér a re-hearing [Narayanasamt Aiyar v. 
Janaki Ammal (4), Rangasami v. Narasim- 
(8) (5) and Queen-Hmpress v, Hardeo Singh 
(6). f 

Coming next to a consideration.of what 
are the powers of the High Court in such 
a matter, I think there can be hardly any 
doubt that if this matter came up for 
determination in a Court governed entirely 
by English Law, the answer to the question 
whether the acquittal could be interfered 
with, would be in the negative. 


In English Courts the maxim of nemo debet 
bis vegari is given fall scope. lt has been 
repeatedly held in England that if an 
accased person kas been once tried and 
acquitted upon the merits by a Court of 
competent jurisdiction so as to bave been 
put in peril of conviction, he cannot again 
be tried upon the same charge, but if 


(3) 2 Weir 457. 

(4) 2 Weir 3¢8. 

(5) 7 M. 218; 8 Ind. Jur. 247; 2 Weir 477. 
(6) A. W, N. (1891) 120, 
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charged, hə can successfnlly plead autrefor's 
acquit. It is true that in Reg. v. Scaife (7), 
a new trial was ordered in a case where one 
ofthe aceused indicted for felony procured 
the absence of a witness whose evidence 
taken before a Magistrate was read against 
himself and others jointly tried with him. 


But Reg. v. Scaife (7) was dissented from 
in later cases, Reg. v. Bertrand (8) and 
Reg. v. Murphy (9). 


In England the Courts have resclutely set their 
face against granting new trials after acquittal 
for murder and felony on the ground of mis- 
reception of evidence, misdirection, or that 
the verdict was aghinst the evidence and the 
same principle has been extended to. misde- 
meanours-also [See Reg. v. Duncan (10) ]. 

Jt has been further held that acqnittals 
and dismissals cannot be quashed by certio- 
rari even though the Justices who tried the 
cases were disqualified by interest orbias, Reg. 
v. Galway Justices (11) and Reg. v. Antrim 
Justices (12). The latest cage on the point is 
that of Reg. v. Simpson; Hæ parte Smithson (13) 
in which the doctrine has been stretched 
to the length of holding that a dismissal of 
information could not be disturbed even 
though one of the five Justices who acquitted 
the accused was disqualified and though the 
Court wight be said, to that extent, not to 
be a competent-tribunal. 

In India, however, matters stand upon a 
different footing. Here appeals agatnst 
orders of acquittal are allowed by section 
417, Criminal Procedure Code, a provision 
of law which is quite alien to the principles 
upon which English Courts administer the 
law against criminals. We have also section 
403 which prohibits a second trial for the 
same offence, provided that the conviction or 
acquittal at the first trial remaina in force, 


(7) 17 Q. B. 238; 2 Den. ©. C. 281; 20 L. J. M. O. 
229; 15 Jur. 607; 5 Cox. 0. O. 243; 117 Eng. Rep. 1971. 

(8) L. R. 1 P. C. 520; 4 Moore P. C. (x. 8.) 460; 
36 L. J. P. C. 51; 16 L, T. 752; 16 W. R. 9; 10 Oox. C. 
C. 618; 16 Eng. Rep. 391. 

(9) L. R. 2 P. C. 585; 6 Moore, P. O. (x s.) 177; 38 L. 
J. P. C. 53; 21 L. T. 598; 17 W. R. 1047; 16 Eng. Rep. 
693. 

(10) 7 Q. B. D. 198; 50 L. J. M. C. 95; 44 L. T. 621; 
30 W. R. 61; 14 Cox. C. O. 571; 45 J. P. 458. 

(11) (1906) 2 Ir. R. 449. 

(12) (185) 2 Ir. B. 603. 

(18) 58 S. J. 99; 30 T. L. R, 31, 


Vol. XXIII] 
In re SINNU GOUNDEN. 


I£ the conviction or acquittal is set aside by 
a Court of competent jurisdiction, it follows 
that the accused cannot successfully plead 
the original decision in bar of further pro- 
ceedings, 

The safeguard of the subject consists in 
the fact that no appeal against an acquittal 


will lie except at the instances of Government ~ 


and that Government only exercise this 
power in cases in which there has been in 
their opinion a substantial failure of justice. 

It appears prima facie that there was a 
failure of justice in the present case if the 
complainant was prevented from presenting 
his complaint and obtaining the redress that 
the criminal law allows, owing toa circum- 
stance beyond his control, namely, his wrong- 
ful arrest and detention ona falae charge, 
a fact which the Court which tried the case 

- of nuisance found to betrue. But this was 
a circumstance which was not in evidence 
at the time when the Court passed the order 
of acquittal under section 247, Criminal Pro- 
cedure Code, on the complaint of mischief. Of 

- course, he may have bis remedy in an action in 
tort of malicious arrest against the constable, 
or against the accused if he instigated the 
cor stable or he may proceed criminally against 
them, if so advised, for offences under sec- 
tions 211 and 341,Indian Penal Code, but 
he will still have a grievance that his com- 
plaint of mischief has not been heard. 

Now there is nothing in the language of 
section 417, Criminal Procedure Code, to 
limit appeals against acquittals to cases in 
which Courts have, owing to some error of 

: law or misappreciation of-evidence, come to 
a wrong decision on the evidence before them. 

It has been held that the Legislature has 
allowed by this section an appeal by the 
Local Government in the widest terms and 


without any limitation whatever. See 
Empress v. Judoonath Gangooly (14) and 
that there is no distinction in the Code 


between the right of appeal against an ac- 
quittal and the right of appeal against a 
conviction, both being governed by the 
same rules and being subject to the same 
limitations. See the Queen-Hmpress v. Bibhuti 
Bhusan Bit (15) and Queen. Empress v. Prag 
Dat (2) and Emperor v. Ghattar Singh (16). 

(14) 20. 273; 1 Ind. Jur. 629. 

(15) 17 C. 485, 


; (16) 7 P. R. 1904 Cr; 97 P. L. R. 1904; 1 Or. L. J. 
81, i 
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Section 428, Criminal Procedure Code, al- 
lows additional evidence to be admitted in 
appeals against acquittals as well as in ap- 
peals against convictions, although cases in 
which this power is exercised will naturally 
be rare. 


I would, therefore, be prepared to set aside 
the order of acquittal in this case and order 
a ve-trial, if the matter bad come before the 
Court by way of appeal presented by the 
Local Government under section 417. 


Bat in revision it has always been regarded 
as a sound rule of practice not to interfere 
when there is no errorin law on the face 
of the record [Hmperor v. Sakharam (17); 
Keshab Chunder Roy v. Akhil Metey (18) also 
Emperor v. Tirth Das Kewalram (19)] and not 
to interfere in cases of acquittal in which Gov- 
ernment might have appealed under section 
417, Criminal Procedure Code, but has not 
done so. Seo In the matter of Aurokiam (20) 
also Thindavan v. Pertanna (21); Emperor v, 
Madar Bakhsh (22) and Queen-Hmpres: v. 
Miyaji Ahmed (23). In the former respect 
the Courts in India conform to the practice 
of the English Courts when dealing with 
writs of certiorari and the now obsolete 
writs of error; for the latter practice there is 
now the authority of clause 5 of section 439, 
Criminal Procedure Code. 


In Queen-Hmpress v. Hardeo Singh (5) 
Straight, J., acting in revision, ordered a new 
trial upon a reference by the Sessions Judge 
when the accused had been acquitted under 
section 247 on a complaint of mischief and 
assault owing to the complaiaant’s absence 
through fever, but this is the only reported 
instance that T have been able to discover 
of a High Court in exercise of their revisional 
powers setting aside an order of acquittal 
upon facls not before the Court that tried the 
case. vea that instance was prior to the 
introduction of clause 5 of section 439 by 
Act V of 1898. 


T, therefore, 
course 


consider that our proper 
is to refuse to interfere with the 


(17) 4 Bom. L. R. 688. 

(18) 22 0. 998. 

(19) 17 Ind. Cas. 403; 6 S. L. R. 120; 18 Cr. TL. J. 
771; (1918) 1 Cr. L. Rev. 16. 

(20) 2 M. 38; 2 Weir 566; 2 Ind. Jur. 853. 

(2t) 14 M. 368; 2 Weir 571. 

(22) 26 A. 128; A. W, N. (1902) 200, 

(28) 3 B. 150. 
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acquittal on the District Magistrate’s refer- 
ence. 
Reference not allowed. 





ALLAHABAD HIGH COURT. 
Crissnat Revision No. 990 or 1913, 
January 15, 1914. 
Present:—Mr. Justice Rafique. 
RADHA BALLABH—~Apetioant 
versus 
EMPHROR—Opposire Parry. 

U. P. Municipalities Act (I of 1900),s, 147—~Masony 
edging added to chabutra, whether material ulteration— 
Conviction. ` 

The mere addition of a masonry edging to a 
chabutra attached to a house within the Municipality 
is not a material alteration of it so as to furnish 


ground for conviction under section 147 of the Muni.” 


cipalities Act. 

Criminal revision against an order of the 
District Magistrate of Aligarh, 

Mr. Batya Chandra Mukerji, for 
Applicant: 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT.—This isan application in 
’ yeyisicn from an order of the learned 
District Magistrate of - Aligarh upholding 
the conviction of one Radha Bullabh under 
section 147 of Municipalities Act. It 
appears that Radha Ballabh is a resident 
of Hathras and has a honse within the 
Municipality of that town. He had a 
kuicha chabutra in front of his house to 
which were added a masonry edging aud 
two masonry payas on the top without obtain- 
ing the sanction of the Manicipality. The 
Municipal Secretary reported against the 
applicant in respect of the masonry edging 
of the chabutra only, upon which a notice 
was issued by the Municipal Board to 
the applicant on the 15th March 1913 
under section 87, clause 5, of Act I of 1900, 
calling upon him to demolish the masonry 
edging of the chabutra within fifteen days 
of the receipt of the notice. No mention 
was made by the Secretary io his report 
and no demand was made by the Municipal 
Board in the notice of the 15th of March 1913 
with regard to the two payas built on the 
chabutra. The applicant did not remove 
the masonry edging of his chabutra as 
required by the Municipal Board 
notice of the 15th -of March 1913. The 


the 
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applicant was accordingly prosecuted and 
put on his trial before the Tahsildar 
Magistrate of Hathras who convicted him 
under section 147 of Ast I of 1900 and 
fined him Rs. 10. On appeal the learned 
District Magistrate upheld the conviction, ` 
The applicant has come up in revision to this 
Court. He challenges his conviction on the 
ground that he has not infringed any of the 
bye-laws of the Municipality of Hathras, It 
should be observed at the outset that both the 
lower Courts have taken into consideration 
the erection of the two payas on the chabutra 
also on coming to a decision, adverse to the 
applicant though the notice of the 15th 
March 1913, contained no mention of the 
said payas. The existence of the said payas 
must, therefore, be left out of consideration in 
determining the guilt of the applicant, The 
learned District Magistrate has found that the 
construction of the masonry edging to the 
chabutra amounts to a material alteration. 
I am unable to agree with him as to his 
iuterpretation of what constitutes a material 
alteration. There has been no change in . 
the shape or situation of the chabutra and 
I fail to see how the mere addition of 
masonry edging to the chabutra ean be 
described as a material alteration of it. 
learned District Magistrate remarks that it 
may involve an encroachment on the public 
road or may be the beginning of a superstruc- 
ture. There is no evidence that any 
encroachment hag been made on the public 
road or that the applicant has constructed 
the masonry edging with a view to building 
something on the chabutra. Noone can be 
convicted of a possible offence which he 
might perhaps commit in future in regard 
to the Municipal bye-laws. I, therefore, 
allow the application, set aside the oon- 
vistion, and sentence of fine and direct that 
the fine, if realized, be refunded. 

Application allowed, 
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LOWER BURMA OHIEF COURT. 
URIMINAT, Sessions Terrau No. 30 or 1909. 
/ March 16, 1910. 
Present: —Mr. Justice Hartnoll: 
EMPEROR—Prosecoror. i 
LeTsUS 


J. S. BIRCH AND orHers—AccoseD. 

Criminal Procedure Code (Act V of 1898), ss. 289, 
202- Decumenis put into evidence for defence in cross- 

mination of prosecuti ti — Ri repiy— 
aana of p ton witnesses— Right of reply 

The defence does not lose its right to the last 
word, that is to say, the prosecutor does not get 
the right of reply, merely because in the course of 
the cross-examination of the prosecution witnesses, 
certain documents are put into evidence on behalf of 
the defence, 


Mr, Duwson, for the Crown. 
Mr. DeGlanville, for the Acoused. 
JUDGMENT.—DeGlanville claims on 
behalf of bis clients that the prosecutor should 
not have the right of reply, merely because 
in the course of the cross-examination of 
the prosecution witnesses, certain documents 
have been put in on behalf of the defence and 
read to the Jury, and that hé has the right 
to the last word. Mr. Dawson contests this 
claim and argues that, as the law stands, he 
has the right of reply. In the case of 
Emperor v. Manuel (1), under somewhat 
similar circumstances, I held that the pro- 
secutor was entitled to reply. The correct- 
ness of my ruling is questioned and certain 
cases, that were not available then, have 
been referred to in support of this contention. 
It is pointed out that Brett, J., in the case of 
Emperor v. E. I. Timol (2), took the opposite 
view to myself and to the view of Breti, J. 
which is referred to in the case of Emperor v. 
Robert Stewart (3). Two cases of the High 
: Court of Bombay, Emperor v. Bhaskar (4) and 
Emperor v. Sharfali Abdulali (5), have been 
referred to in which Batty, J., and Beaman, 
J., have expressed different views. A case of 
the Judicial Commissioner in Sind has also 
been referred to.’ lt is printed in reporting 
the case of Emperor v, Abdulali Sharfuld (5). 
When the. Criminal Procedure Code was 
revised and the present Code (V of 1898) 


(D 4L. B, R, 5; 6 Cr. L. J. 116, 

(2) 10 0. W. N. colzvii, 

(3) 31 0. 1050; 8 C. W. N. 528; 1 Cr, L. J. 451, 

(4) 30 B. 421; 8 Bom. L, R. 421; 4 Cr, L, J. 1. 
pË 1 Ind, Cas. 280; 11 Bom, L. R, 177; 9 Gr, L, J. 
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superseded the old Code (X. of 1882), the 
wording of section 292 of the Code was 
altered. In Act X of 1852, the section 
ran: “If the accused, or any of the accused, 
has stated, when asked, under section 289, 
that he means to adduce evidence, the 
In 
Act V of 1898, the section runs: “If the 
accused, or any of the accused, adduces 
any evidence, the prosecutor shall be entitled 
to reply.” Prior to 1898, the Oalcuita and 
Bombay High Courts held diverse viaws 
to the Madras and Allahabad High Courts 
as to how the production of documentary 
evidence for the defence during the cross- 
examination of the prosecution-witnesses 
affected the right of reply of the prosecutor, 
and to my mind the change of the law in 
1893 was meant to finally lay down what the 
law should be. The judgments which I have 
quoted above, inclusive of my own, show 
that there is still diversity of opinion as to 
what itis. The points for decision to my 
mind seem to be, as to whether section 292 
must be read in connection with the three 
preceding sections, aud as ancillary to them, 
or whether it is a section independent of the 
preceding sections, which provide for a 
contingency that may arise at avy stage of 
the trial. Itis argued that the word “any” 
in section 292 means evidence produced at 
any stage of the trial; on the other hand, it 
is also argued that section 292 refers to evi- 
dence produced after the accused has beanasked 
whether he means to adduce evidence under 
section 289. Afterconsidering what I believe 
to be the reason for the change in section 292, 
the judgments that I have mentioned above 
and which were not available at the time I 
passed my order in Emperor v. Manuel (1), and 
after consulting my learned colleagues and 
hearing their views, I am of opinion that it is 
doubtful as to what meaning should be 
attached to section 292, lt may have been 
intended that it should stand in a time 
relation to section 289, in which case the 
fact that the defence has put into evidence 
documentary evidence during the cross- 
examination of the prosecution-witnesses, 
would not take away the right to the last 
word of the defence; on the other hand, it 
may have been intended that, if the accused 
produced documentary evidence at any 
stage of the trial, the prosecutor should 
be entitled to reply. Lincline to the latter 
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view; but I consider the matter doubtful. 
That being so, I am of opinion thai the 
benefit of the doubt should be given in 
favour of the accused. 

I accordingly rule that in this case, if on 
being asked nnder section 289, the accused 
state that they do not intend to addace 
evidence and do not do s9, the prosecator shall 
not be entitled to reply. 


MADRAS HIGH COURT. 
CRIMINAL Miscentangous PETINON No. 36 
or 1914. 

February 6, 1914. . 
Present:—Mr. Justice Sadasiva Aiyar. 
Tar SESSIONS JUDGE cr OUDDAPAH—~ 
PETITIONER 
versus 
KONDETI OBALESO AND ANOTHER— 
RESPONDENTS. 

Oriminal Procedure Code (Act V of 1899), s. 195 — 
Penal Code (Act XLV of 1860), ss. 487 to 471—Forgery 
committed by person not party to proceedings— 
Sanction, whether necessary. S 

No sanction under section 195 of the Code of 
Criminal Procedure is required, in respect of a 
forged document, when the person producing it as 
evidence is not a party to the proceedings. 

John Martin Sequeira v. Laju Bai, 26 M. 671; 2 
Weir 178; Debi Lal v. Dhajadhari Goshami, 9 Ind, 
Cas. 567; 15 C.-W. N. 565; 12 Or. L. J. 101, followed. 

Inre Narayan Dhonddev Risbud, 6 Ind. Oas. 529 
12 Bom. L. R 383; 11 Cr. L. J. 368, dissented from. 

Petition praying that for the reasons 
stated iv the order of the Sessions Court, 
dated 12th January 1914, the High 
Court will be pleased to quash the commit- 
ment of the 2nd and 3rd accused in 5. O. 
No. 2 of 1914, on the file of the Sessions 
Court of Cuddapah. 4 

The Pubitc Prosecutor, for the Crown. 

. Mr, 8. Ranganadha Atyar, for the Respond- 
ents. 

ORDER.—The learned Sessions Judge 
ought to have followed the law clearly laid 
down by this Court in John Martin Sequeira 
v. Laju Bat (1) that wherea person “was not 
‘a party to the proceedings in the Court’ 
in the case in which the alleged forged 
Will was produced, no sanction for 


(1) 26 M. 671; 2 Weir 173, 


his prosecution was required.” Assuming 
that Bombay High Court took a different 
view in In re Narayan Dhonddev Risbud 
(2) (a report which is not available to me) 
the Sessions Judge was bound by the 
decision of this Court in John Martin Sequeira 
v. Laju Bat (1). 

As regards the difference, in language 
between section 469 of the old Criminal . 
Procedure Code of 1872 and section 195 
of the present Code, I see no essential 
difference in meaning and intent. The ‘old 
section is worded thas: “A complaint of an 
offence relating to documents described in 
section 463, 471, 475 or 476 of the Indian 
Penal Code, when the document has been given 
in evidence in any proceedings in any Civil 
or Criminal Court, shall not be entertained 
‘against a party to such proceedings, except 
with the sanction ete The new section 
195 (o) is “No Court shall take cognizance 
of any offence described in section 463 
or punishable under sections 471, 475 or 
476 of the same Code, when such offence has 
-been committed by a party to any proceeding 
in any Court in respect of a document 
produced or given in evidence in such 
proceeding, except with the previous sanction, 
ete.” 

[think that both seciions contemplate 
the necessity of sanction, only in case 
the offence which the Criminal Court 
is asked to entertain ‘has been committed 
by a party to the proceeding in the other 
Court. F 

This is also the view taken in Debilal v., 
Dhajadhari Goshimi (8) which refers with 
approval to John Martin Sequeira v. Laiu 
Bai (1). I, therefore, do not accept tke 
reference and direct the Sessions Judge to’ 
proceed with the trial of the prisoners com- 
mitted to his Court. f 
Reference not accepted. 


(2) 6 Ind. Cas. 529; 12 Bom. L. R. 383; 11 Or., L. J. 
368. 
(3) 9 Ind. Cas. 557; 15 0. W. N. 565; 12 Cr.L.J. 101, 


Vol. XXII) 


_BHAGWAN V, EMPEROR. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OURIMINAL APPEAL No. 197 or 1918. 
December 13, 1913. 
Present:—Mr, Hallifax, A. J. ©. 

BHAGWAN—Aocusep 


versus 
EMPEHROR—Opprosite Party. 
Dying declaration, not bearing signature of 


deceased, whether admissible—Proof, 
_ of person who may have heard it. 

A dying declaration not reduced to writing, must be 
proved by the oral evidence of any person who 
heard it. 

When a Police Officer is testifying to such a 
declaration, he can refresh his memory by reference 
to the notes he may have made or read at the time. 

Such notes, to be themselves admissible in evidence 
as proof of the statement made then by the dying 
person, must bear the signature of the deponent, 

Queen-Empress v. Thakuria, 7 ©. P.L. R. 14, 
followed. 


Criminal appeal against the order passed 
by the Additional Sessions Judge, Ohhind- 
wara, dated the 27th October 19)3. 

JUDGMENT. —Before Allu Atar, the 
murdered mau, died, he made a statement 
describing the attack on Musammat Baje and 
himself, which was recorded in writiog by 
Sub-Inspector Sitaram (P. W. No. 11), The 
learned Additional Sessions Judge has admit- 
ted the document itself in evidence (Exhibit 
P.2) in proof of the statement then made by 
the dying man, under the authority of the 
ruling of Empress v. Thakuria (1). The 
dictam in that case is too widely stated for 
general application, though it was doubtless 
correct in respect of the facts then before the 
learned Judicial Commissioner.- The firat 
of the two published paragraphs is as 
follows: — I have to observe that as the dying 
declaration of the deceased, which was taken 
down in writing by the Head Constable, 
was admissible in evidence (section 162, Code 
of Criminal Procedure) the proper course was 
to putin the document itself and have it 
formally proved by that officer, not to allow 
him to give evidence orally as to its purport.” 


oral testimony 


It is probable that the dosument contair- 
ing the record of the dying declaration in that 
case was signed by the deponent, though I 
cannot find this mentioned anywhere in the 
judgment of this Court, to which I have 
referred. With his signatare on it, it became 
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a statement in writing made by him, jast a3 
any document or deed written fora mau by 
another bat signed by himself is his own dəsi. 
Is was then a written statement of the 
kind mentioned at the beginning of section 
32 of the Evidence Act, and the correct way 
to prove it was to put in the document. 
Bat in this caso the document was 
not signed by the deponent, and the Police 
Officer was bound by law to taka it down 
in writing. The proper method, therefore, 
of proving the oral statement of the dying 
man was by the oral evidence of any person 
who heard it, that person being allowed to 
refresh his memory by reference to the notes 
he madeor read atthe time. The Sub- 
Inspector should have been required to read 
ont, as a part of his deposition, his own record 
of the statement of the murdered man, and . 
to give any explanations and add any further 
details, of which he was reminded by his 
record or had any recollection apart from it. 


LOWER BURMA CHIEF COURT. 
URIMINAL Revistos No. 347-B or 1913. 
` February 23, 1914. 
_ Present: —Mr. H. S. Hartnoll, Offg. Chief 
Judge, and Mr. Justice Ormond. 
EMPEROR——APPLICANT 


versus 


A. J. COOKE AND OTHERS— RESPONDENTS, 

Penal Qode (Act XLV of 1860), ss, 11, 34, 294 A—- 
Committee of club—Person— “Keeps,” meaning of— 
Common object—Liability of members—Purpose, double, 
effect of -Oficial Acts—Preaumption—Government, Qol- 
lector assessing income-taa, whether —Assessing income- 
tax, whether tantamount to authorization—‘Not authoriz- 
ed? meaning of ~Exception—Onus of proof—Hvidence 
Act (1 of 1872), ss. 105, 114—Proposal —Drawing list, 
whether proposal. 

The members of the Committee of a club who 
exercise full control over club matters, inclusive of 
the premises, ‘keep’ the premises of the club within 
the meaning of that expression as used in section 
2044 of the Indian Penal Code. 

Where a house is kept open for a double purpose, 
viz, as an honest social club for those who do not 
desire to play as well as for the purpose of gaming 
for those who desire to play, it is a house opened 
and kept for the purpose of gaming, and it is not 
necessary to show that the grt is used exolusively 
for the purpose of drawing a lottery. 

Tenka ¥ Turpin, (1884) 13 Q. B. D. 505, 58 L. J. M. 
C. 161; 15 Cox, 0. 0, 486; 49 J. P, 20; 50 L. T. 808, 
followed. 
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Where the common object is the keeping of a place 
for the purpose of drawing a lottery not authorized 
by Government, all who engage in such an object 
are individually guilty and can be prosecuted jointly 
or severally 

The presumption is that official aots are regularly 
performed. : 

A Collector who is a Revenue Officer is not au- 
thorized to sanction a lottery, nor would the mere 
act of taking income-tax from the club on the profits 
of the lotteries constitute authorization. 

In the matter of Ramanajam Chetti, Dyri’s Law of 
Offences, Vol. I, p. 262, followed. 

The words ‘not authorized’ in section 294A, Indian 
Penal Code mean no more and no less than ‘unless 
authorized, or not having been authorised or 
without authority’, and are in the nature of an 
exception or proviso and under section 105 of the 
Evidence Act, the burden of proof lies on the accused 
to show that the lottery was authorized by Gov- 
ernment, 

- Apothecaries’ Company v. Warburton, 2 B. & Ald. 40; 
106 Eng. Rep. 578,and Martin v. Banjamin, (1907) 1 
K. B. D. 64; 79 L. J. K. B. 81; 96 L. T. 197; 71 J. P. 
80; 23 T. L. R. 53; 61 8. J. 50, followed. 


Rea v. James, (1902) 1 K. B. D. 540; 71 L. J. K. B. 
211; 66 J. P. 217; 50 W. R. 286; 86 L. T. 202; 18 T. L. 
È. 284; 20 Cox. C. 0, 156, distinguished, 


A drawing list which set out on the first page the 
list of the winners drawn on a certain day in the 
month of May, and on its back contained the 
description: “The sweep for June is now open. It 
will close on the 20th June 1913. Settling day 23 
June 1918. All tickets must be taken in the name 
of a member etc.,” was held to be a proposal within 
the meaning of section 294A, Indian Penal Code. 


ORDER. 


HARTNOLL, Orre. OC. J.—This case has 
been referred to this Court by the District 
Magistrate of Rangoon under the provisions 

.of section 307 of the Code of Criminal 
Procedure. The five accused, B, J. Cooke, 
G. Shead, H. Henderson, F. J. Snow, and 
T. D’Silva-bave been tried before the 
District Magistrate of Rangoon anda Jury 
under the following charges: 


Firstly —That you, between April 1910 
and 22nd June 1913, did keep an office or 
place for the purpose of drawing a lottery 
‘not authorized by Governmest at 279 
Dalhousie Street and thereby committed an 
offence punishable under section 294 A, 
(4) of the Indian Penal Code and within 
my cognizance. 


Secondly.—That you, on or about the 
(1) 22nd May 1912, (2) 22nd July 1912, 
(8) 22nd May 1913, did publish proposals 
to pay sums on an event or contingercy 
relative or applicable to the drawing of 
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tickets in a lottery not authorized by 
Goverument by publishing lists of winners 
ascertained at drawings held on above dates 
and thereby committed an offence punishable 
under section 294 A (74) of the Indian Penal 
Code and within my cognizance. : 

The Jury brought ina verdict of not 
guilty on all the charges; but the District 
Magistrate differed from them. He con- 
siders that all the acoused are guilty under 
the first head of the charges; and that A. J. 
Cocke and T. D'Silva are guilty under the 
second head of charge. It is not denied 
that we have full powers to convict the 
accused in accordance with the opinion 
expressed by the District Magistrate, but it 
is submitted that in any case the verdict 
of the Jury should not be interfered with. 
Section 307 (3) of the Code of Criminal 
Procedure enacts that we may exercise any 
of the powers which we may exercise on an 
appeal, and that subject thereto, we shall, 
after considering the entire evidence and 
after giving due weight tothe opinions of 
the Sessions Judge and the Jury, acquit or 
convict the accused of any offence of which- 
the Jury could have convicted him upon the 
charge framed and placed before it. In 
this case the words “District Magistrate” 
and Sessions Judge are synonymous—section 
451 (6) of the same Code. 


It is not denied that a lottery was drawn 
monthly from April 1910 to June 1913 at 
No. 279 Dalhousie Street, Rangoon. These 
premises were tenauted by the Indian 
Telegraph Association Club at first in part, 
bat subsequently wholly. The lottery start- 
edin a very small way but assumed in 
the end very large proportions. The 
takings for June 1913 amounted to 
Rs. 1,82,480. All the accused were mem- 
bers of the Committee of the aforesaid 
Club; but they submit that they did not 
keep any office or place for the purpose of 
drawing the lottery. They assert, that the 
lotteries were managed by the Club throuzh 
its Committee, that the premises belonged 
to the Club, that inany case five members - 
out of a Committee of nineteen members 


cannot be held to keep the premises, that 


it was the Club, who kept the premises, 
that perhaps all the members of the Club 
might be held to keep the premises, or all 
the members of the Committee, but certainly 
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not, only five membars ont of 19, Certain 
cases were quoted showing that clab ser- 
vants or members of Club Committees 
could not be sued civilly for goods supplied 
_ to Clubs, and it was urged that the five 
accused could not have a suit brought 
against them personally for uss and ocenpa- 
tion, So, it is said, how can they be held to 
keep the premises? Such cases do not seem 
to me to be of assistance in arriving at a 
conclusion in the present case as to whether 
the five accused kept the premises within 
the meaning of section £94A—first part 
—of the Indian Penal Code. They depend 
on whether there has been a contract 
according to which members of a (lab or 
Club Committee become personally liable or 
not for Olaob debts. The circamstances 
must differ in each case and depend on 
matters, such as the actaal terms of con- 
tracts—the Club Rules—and so on, Even 
supposing that members of a Club Committee 
would not be personally liable for goods 
supplied to their Club, I consider that in 
certain circumstances they should be held 
to keep the premises within the meaning 
of section 294A—first, part—of the Indian 
Penal Code; and the evidence must be 
examined to see whether or not the accased 
should be held to so keep the premises iu 
the present case. The minute book, Kxbibit 
W., shows beyond doubt, that the manage- 
ment of this Club rested with the Committee. 
At a meeting of the Committee teld on 
the 8rd March 1912, at which Oooke, 
Henderson, Shead and D’Silva were pre. 
sent, it was agreed that the lower flat of the 
premises alongside the Club be engaged ata 
rental of Rs. 40 per mensem as well as 
two temporary clerks on Rs. 40 each, 
(tentatively) in order to carry out the 
writing of money orders, free of cost for 
the public with the object of gradually 
stopping cash sales, and encouraging the 
services of the Post 
guarding the interests of the sweep. Af 
another meeting held onthe 5th January 
1913, at a meeting at which all the accused 
except Shead were present, it was proposed 
by Henderson and seconded by D’Silva that 
the President enter into negotiations for 
a lower rental, failing which the sum of 
Rs. 850 be given on a year’s lease, This 
proposal wag made in discussing Misquith’s 
letter. Misquith was then the owner of 
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279 Dalhousie Straat. The above extrasts 
feon the Committee book show that the 
Committee had the power of renting pre- 
mises and the very pramises set out in the 
charge in the second instances. This power 
must: be taken to have been delegated to 
fhem by the general body of membars. In 
Stroiv’s Judicial Dictionary it is said: 
“Ty keep’ a place or thing involves the 
over it the immediate 
control of a character more or less perma- 
neut.”” The minute book and the accounts 
show that the Committes exercissd full 


control over Club matters, inclusive 
of the premises. I would instanca 
item No. 21 of the meeting of the 


6th April 1913. It was ordered that the 
accounts be audited every month by a 
Committee member. This shows that the 
Committea had fall control over the 
accounts. Looking at the accounts for 
February 1913, itis seen, a carpenter was 
paid for fixing wood work atthe entrance 
to the Club, that servants are paid and 
supplied with uniform, It seems needless 
instances. The immadiate 
control of the premises was clearly vested 
in the Committee of which the five assused 
were members. I would, therefore, hold that 
for the purposes of section 2944 of the 
Indian Penal Ccde, the Committee kept 
the premise3, and that the accused cannot 


be allowed to shift their responsibility 
on to the general body of members 
or to the Club, which is an abstract 
entity or incorporeal body. The next 


question for consideration is whether ib is 
proved that the premises were kept for 
the purposes of drawing a lottery. They 
were clearly also kept for the purpose of a 
Social Club ds well, and this baing so, it 
is argued that they were not kept for the 
purpose of drawing a lottery—that to incar 
liability under section 294A of the Indian 
Penal Code it must be shown that the 
premises were kept exclusively for such a 
purpose. In the case of Jenks v. Turpin (1), 
where certain persons were couvioted of 
keeping and using premises for the pur- 
pose of unlawful gaming and assisting in 
the management, Hawkins, J., said: “Ifthe 
house had been kept open for a double 
purpose, viz. as an honest social club for 


(1) (1884) 13 Q. B. D. 505; 53 L, J. M. C. 161; 50 
L- T, 808; 15 Cox. O. O, 486, 49 J. P. 20. 


198 

EMPEROR Y. A.J, COOKE, h 
those who did not desire to play, as well as for 
the purpose of gaming for those who did, it 
would nonetheless be a house opened and kept 
‘for the purpose of gaming.’” I agree with that 
view and hold that in the present case it is not 
necessary to show that the premises were used 
exclusively for the purpose of drawing a 
lottery. The evidence shows and it is 
admitted that a lottery was drawn 
monthly. But it must be shown that the 
Oommitiee kept the premises for such a 
purpose. The accounis and minute books 
show this corclusively. I have already 
referred to the entry concerning the engaging 
of clerks for sweep purposes. I would quote 
a few more instances: 

* * * * * 

Ib is needless to multiply instances. “I 
hold that the Committee kept the premises 
for the purpose of drawing a lottery. 
But it is argued that onthis finding the 
accused cannot be convicted—that they are 
not the Committee and are only a part 
of it. There seems to me to he no 
substance in such an argument. It is 
said by Mr. Mayne in bis Criminal Law 
of India, Second Edition, page 466: “Where 
several persons unite with a common pur- 
pose to effect any criminal object, all 
who assist in the accomplishment of that 
object are equally guilty, though some 
may be at a distancefrom the spot where 
the crime is committed, and ignorant of 
what „is actually being done”. The princi- 
ple is that laid down in section’34 of the 
Indian Penal Code which enacts that ‘‘When 
a criminal act is done by several persons, ‘in 
furtherance of the [common intention of all,’ 


each of such persons is liable for that 
act in the same manner as if it 
were done by him alone”. Here the 


criminal aot alleged is “keeping an office 
or place for the purpose of drawing a 
lottery not authorized by Government” and, 
though learned Counsel lays special stress on 
the word “keep” and argues that if a 
body of men is held to keep a place, a 
portion of that body cannot be said to 
keep it, I am unable to follow his argu- 
ment. Whether the common object be the 
keeping of a place for the purpose of 
drawing a lottery not authorized by Govern- 
ment or the hiring of a gang of house- 
breakers to commit thefts, it seems to me 
that all, who engage in such an object, 
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are each individually guilty and that they 
can be prosecuted successfully in whole or 
in part—jointly or severally. Here the 
five accused are shown to be five of a 
body of men who united together to 
draw and control a monthly lottery, and, - 
if that common purpose is illegal, they are 
all equally and individually guilty. 

The next contention raised was, that it 
has not been proved by the prosecution 
that the lottery was not authorized by 
Government. The Assistant Government 
Advocate allows that the burden of proof 
lies in the first instance on the Crown to 
show ibat it was not so authorized. ‘Govern- 
ment” is defined in section 17 of the Indian 
Penal Code as follows: “The word ‘Govern- 
ment’ denotes the person or persons 
authorized by law to administer Executive 
Government in any part of British India”, 
The Commissioner of Police, Mr. Tarleton, 
deposed, that the sweep had not been 
authorized by Government and cross- 
examined said: “I say unauthorised, as 
result of inquiries. I mean to my knowledge 
there shculd be some record of it either in 
the Club or with me”. From such evidence, 
it is clear that Mr. Tarleton has not ex- 
pressly authorised it and knows of no such 
authorization. The fact that the Local 
Government has sanctioned the prosecation 
may also, in my opinion, be taken into 
consideration as tending to show that 
Local Government has never sanctioned it, 
16 is extremely improbable that the Local 
Government would have sanctioned the 
prosecution, if it had ever sanctioned the 
sweep, and it may be presumed that 
official acts are regularly performed. In 
my- opinion it would have been an 
irregular act to have sanctioned this 
prosecution, one of the essentiala of the 
offence being that the lottery was not 
authorized by Government, if in fact it had 
been so authorized by the Local Govern- 
ment itself; and -in the ordinary course of 
business, on the Local Government consider- 
ing whether this, prosecution should be 
sanctioned or not, it was surely its duty to 
satisfy itself from its papers or otherwise 
that no such sanction at any rate by 
itself existed. To have sanctioned the 
prosecution after the Local Government 
had itself authorised it, would, in my 
opinion, have been an irregular act, I 
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would also refer to those Exhibits which 
display a desire for secrecy. I would 
especially refer to JJ. 12, which is headed: 
“Private and Confidential” and has at the 
foot of the note: “Note—this is a private 
communication and all recipients are 
earnestly requested not io post them up 
in any prominent place or -publio notice 
- board”, It is a .drawing list for April 
1913. There are also those Exhibits that 
are marked, “For members only, private 
and confidential”. Then, again, there is the 
minute of the Committee which I have 
already referred to where it was resolved 
to consult the Commissioner of Police and 
obtain sound legal opinion, and the notice 
of the 8th July :1918, which’ stops all 
remuneration. If this lottery had been 
expressly sanctioned, as it assumed such 
large proportions and became so widely 
known, surely this would have been within 
the knowledge of the Commissioner of 
Police, Ifthere has ever been any express 
sanction, it would be the simplest thing in the 
world for the accused to produce it or 
quote it. Considering this, I think that the 
prosecution made out a “prima facie” case 
that the lottery was never expressly autho- 
rized and that it is for the accused 
to show that it was authorized. They 
do not plead that it was expressly autho- 
rized, but rely on Mr. Lucas having 
visited their premises to settle a dispute with 
reference to a lottery prize and on the Col- 
lector of Rangoon assessing them to income- 
tax, as proving authorization by Govern- 
ment, I should rather say that they 
relied on these facts at their trial, for they 
were not strongly pressed at the hearing 
of this reference. As regards the first 
incident, I am unable to say that the interven- 
tion of Mr, Lucas evar authorized the sweep. 
He merely went on a complaint being lodged 
to settle a dispute. As regards the second, 
it would not be within the scope of the 
Collector’s authority 
He is a Revenue Officer. The 
. analogous to the facts of the case of Ramana- 
jam Chettid (2). Moreover, the meie act of 
taking immcome-tux from the Club on the 
profits of the lotteries would not authorize 
them, Although the Assistant Government 
Advocate allows that in the first instance the 


(2) L Weir 232, 
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burden of proof lies on the Crown to show 
that thelottery was notauthorized, my learned 
colleague, for reasons given in his judgment, 
considers that the burden of proof lies on the 
accused persons tu show that the lottery 
was anthorized by Government. The words 
in the section ‘not authorized by Govern- 
ment’ are equivalent to meaning ‘unless it 
(the lottery) has been authorized by Govern- 
ment’ or ‘except in the case where it (the 
lottery) has been authorized by Govern- 
ment’. It is, a reasonable view, in my opinion, 
to take that they are in the nature of an 
exception, and as they appear in the sec- 
tion defining the offence, it is reasonable 
to hold that section 105 of the Evidence 
Act applies and that the burden of proof lies 
on the accused persons, to show that the 
lottery was authorized by Government, An 
analogous section in the Indian Penal Code 
would be section 325 and this is provided 
as an illustration to section 105 of the 
Evidence Act. I, therefore, agree in the 
opinion expressed by my learned colleague. 


Though the burden of proof, in our opinion, 
as regards authorization, was placed wrongly, 
I am unable to see that the accused were in 
any way prejudiced in consequence, nor is 
it suggested that they were. They have, 
no doubt, brought ont all facts on which 
they rely to prove authorization—at any rate 
they had full opportunity to do so, 


In the result as regards the first bead 
of charge, I am of opinion that the 
verdict of the Jury was manifestly wrong 
and that all five accused were proved 
guilty. As regards the second head of 
charge, the cases of Cooke and D’Silva only 
are concerned. It was urged that the 
drawing lists contain no proposal within the 
meaning of section 294A. In my opinion 
they clearly do. KK5 is the first. On the 
first page is set out the list of the winners 
drawn on the 22nd May 1912. Then atthe 
back in English and Burmese is printed 
amongst other matter: “The sweep for 
June is now open. It will close on the 20th 
June 1912. Settling day 28rd June 1912. 
All tickets must be taken in the nameof a 
member. Your name and address is register- 
ed against the number of the ticket sent you. 
No books are sent out and tickets must be 
applied for by Postal Money Order addressed 
to a member.” It is unnecessary to go 
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further into what is written. KIK5 is clearly 
a proposal within the meaning of section 
994A. KK3 is to the same effect except 
that it refers to July drawisgs and 
the August lottery. OO is to the same effect 
except that it refers to the lottery drawn on 
May 22nd, 1913, as regards the winners and 
to the coming lottery for June 1913. The 
Sangu Valley Printing Press printed many 
thousands of these drawing lists on the 
standing order of Cooke and D’Silva. In 
May 1912 that press printed 18,000 drawing 
lists, in July 1912 32,000 and in May 1913 
33,000. There is clear evidence that a Durwan 
used to distribute the drawing lists at 
the entrance to the Club premises indis- 
criminately to those who wanted them, 
that drawings were witnessed by people of 
all nationalities, and thatthe drawing lists 
were sent by post to those not being members 
of the Club who requisitioned for them. The 
bills for the printing. go into the accounts 
which are kept by D’Silva the sweep Secre- 
tary—see Exhibit H. Exhibit R, one ofa 
thousand copies printed in June 1913, says 
that twoofthe men to whom money orders 
should be addressed are Cooke and D’Silva 
and the letter gives a description of the sweep 
and says that tickets can only be obtained 
on application to a member by name through 
Postal Money Order. The letter bears at the 
bottom “President I. T. A, Olub” and so the 
intention was for Cookelto sign it, as he is the 
President of the Olub, 


*BPxhibit AA is another form of letter saying 
to whom application should be made for 
tickets Cooke and D’Silva are two of those 
mentioned. The evidence is, in my opinion, 
ample to convict Cooke and D’Silva. They 
were at any rate two of those who united 
together to publish these proposals and they 
clearly took a leading part in doing so. The 
question of sentence remains. Itis urged that 
this ia a test case, that the lottery has been 
allowed to run ona long time without action 
being taken, and that everything has been 
fair and above-board—that certain under- 
takings were given in the Court of 
the District Magistrate with reference to 
the non-publication of drawing lists and 
not keeping a place for the purpose of 
drawing the lottery—that the 20 per cent 
of the proceeds have been applied to 
benevolent purposes. I would take such 
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arguments into consideration, except that I 
think that pending the disposal of this 
casa, the lottery should have baen stopped 
altogether. But Iam of opinion that the 
case is not one for a nominal sentence. 
The lotteries assumed enormous proportions 
monthly as shown by the evidence of 
Mr. Lucas. To take the figures for a few 
months, showing the gross takings and the 
20 per cent. held up and not distributed, 
but kept for other purposes, 
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The evidence shows contributors not only 
in Rangoon, but in the Toungoo District 
and Monlmein. It is probable that many 
other tickets were taken from many places 
in Barma considering the number of draw- 
ing lists distributed. I would find Albert 
John Cooke, George Shead, Henry 
Henderson, Frank John Snow, and Thomas 
D’Silva guilty. of the offence of keeping 
a place for the purpose of drawing a 
lottery not authorized by Government and 
so ofan offence punishable under the first 
part of section 294A of the Indian Penal 
Code, and would direct that they each pay 
a fine of Rs. 1,000 (one thousand) or that 
in default, they be eaeh rigorously im- 
priaoned for six weeks. I would also find 
Alfred John Cooke and Thomas D'Silva 
guilty under the second head of charge 
namely, that on or about the 22nd May 
1912, Zand July 1912 and 22nd May 1913 
they did publish proposals to pay sams 
on an event or contingency relative or 
applicable to the drawing of a ticket ina 
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lottery not authorized by Government by 
publishing the lists of the winners ascertain- 
ed at the drawings held on the above 
dates, and that they thereby committed 
offences punishable under the second part 
of section 294A of the Indian Penal Code 
and I would direob that they do pay a 
fine of Rs. 5 each for each offence—one on 
or about the 22nd May 1912, a second on 
or about the 22nd July 1912 and a third 
on or about the 22nd May 1913—and that 
in default of payment of such fines, the 
imprisonment be seven days simple in respect 
of each fine. 


Ormono, J.—I agree generaly with the 
conclusions, arrived at- by my learned 
colleague, the Officiating Chief Judge. There 
can be no doubt that the Club premises 
were kept for the purpose of drawing a 
lottery within the meaning of section 294A 
of the Indian Penal Code, and the only 
two questions that then arise, relate (2) 
to the proof of the fact of non-authorization 
of the lottery by Government and (2) to 
the liability of the aconsed who formed part 
only of the Committee of the Club. Although 
- Mr, Tarleton, the Oommissioner of Police, 
does not say that if the Government had 
authorized the lottery, he would have known 
it; I think there was evidence to go to 
the Jury for a finding that the Government 
had not anthorized the lottery; and 1 think 
it would be fair and legitimate inference 
to draw from the facts proved in the case, that 
the Government had not authorized the 
lottery. But we are asked to upset the verdict 
of Jary and I would prefer to decide the 
case upon points of law as far as possible. 
In my opinion under sections 105 and 105, 
Evidence Act, the onus was on the defence 
to show that the lottery was authorized. 
Section 105 of the. Evidence Act lays the 
onus on the accused of proving “the 
existence of circamstances bringing the case 
* * * within any special excep- 
tion or proviso contained * kil 

# ¥ in any law defining the 
offence.” Mr. McDonnell for the defence son- 
tends that this section does not apply if the 
proviso or exception is contained in the 
body of the section. He refers us tə the 
rule of English Law, which is based upon 
a technical difference between a provis> 
and an exception. The rule is stated by Lord 
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Alverstone in Reg v. James (3) as follows:— 
is . . 

Itis not necessary for the prosecution to 
negative a proviso, even thoughthe proviso be 
contained iu the same section of the Act of 
Parliament creating the offence, unless the 
proviso is in the nature of an exception which 
is incorporated directly or by reference with 


“the enacting clause, so that the enacting 


clause cannot be read without the qualifi- 
cation introduced by the exception”. No 
reference is made in that case to the 
provisions contained in section 14 of 1l 
and 12 Vict. Ch. 43. Apparently the rule 
stated above applies to trials upon indict 
ment and not to summary proceedings 
before justices. It is unnecessary to decide 
if under the rule as above stated, the onus 
would be onthe prosecution to prove non- 
authorization in this case. Section 105 of 
the Evidence Act must be construed without 
reference to any technical rule of English 
Law; and if the words “not authorized by 
Government” are in effect a “special 
exception or proviso contained in the law 
defining the offence”, the onus is on the 
accused to prove authorization. The words 

not authorized” in section 294A, Indian 
Penal Code, mean no “more and no less 
than “unless authorized” or “not having 
been authorized” or “without authority”; 
and they are clearly in the nature of an 
exception or proviso. Section 105 of the 
Evidence Act, which applies generally to all 
criminal trials, is analogous to the last 
part of section 14 of 11 and 12 Vict. 
©. 43 which applies to summary pro- 
ceedings before Magistrates and which 
rans as follows:— If the information or com- 
plaint in any sach case shall negative any 
exemption, exception, proviso or condition in 
the statute on which the same shall be 
framed, it shall not be necessary for the 
prosecutor or complainant in that behalf to 
prove such negative, but the defendant may 
prove the affirmative thereof in his defence, 
if he would have advantage of the same.” 
In prosecutions under the old game laws, 
which made certain acts offences, unless the 
accused had certain qualifications, it was not 
necessary forthe prosecution to prove the 


(3) (1902) 1 K. B. D. 540 at p. 645; 71 L: J. K. B. 
211; 66 J. P. 217; 50 W. R. 286; 86 L. T. 202; 18 
T, b. R. 284; 20 Cox. O. C. 158. 
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absence of such qualifications. So, too, in an 
action for a penalty under 55 Geo. 3 O. 194, 
section 20 for practising as an apothecary 
without having obtained a certificate of 
qualification, it was held that the onus lay 
on the defendant to show that he had 
obtained a certificate and that it was not 
necessary for the plaintiff to prove the 
negative. Apothecaries' Company v. Warburton 
4). 

i N (b) to section 106 of the Bvi- 
dence Actis as follows:— A is charged with 
travelling on arailway without a ticket. 
The burden of proving that he had a ticket 
is on him.” I see no difference in principle 
between that case and the present one, In 
my opinion, the onus was on the defence ito 
show that the lottery had been authorized. 
It is not suggested that the accused were 
prejudiced in their defence by the prosecu- 
tion having assumed the burden of proving 
the absence of authority. 
for the defence that the lottery must be 
taken to have been authorized by Govern- 
ment, becaase it had been going on for so 
long and the profits derived by the Olub 
from the lottery had been assessed to income- 
tax; bot this clearly does not amount to 
authorization. 

Then as to the liability of the accused the 
Club premises were, undoubtedly, “kept” for 
the purpose of drawing the lottery; the Com- 
mittee had the control and management of 
the Club premises; the five accused were 
active members of the Committee and it 
was under the directions of all five that the 
place was kept for the purpose of drawing 
the lottery. The fact that others may have 
jointly kept the place with them, would not 
prevent these accused from being directly 
liable as principals as -to the act of 
“keeping.” 

In all other respects I concur with the 
judgment acd proposed order of my learned 
colleague. | 

We were told by Mr. Mo Donnell that the 
lotteries have not been stopped; but that 
lists are not published and that the lotteries 
are not drawn in the same place more than 
‘once. Reliance apparently is placed upon 
the judgment of Martin v. Benjamin (5), 


(4) 2 B. & Ald, 40; 106 Eng. Rep. 578. 
(5) (1907) 1 K. B. D. 64; 76 L. J. K. B. 81; 96 L. T, 
197; 71 J, P. 30; 23 T, L, R. 68; 51 S. J. 50. 
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which was a case cited by the prosecution. 
I do not wish itto be understood that I 
accept this to be good law that a person 
who habitually holds a lottery does not 
commit the offense of keeping a placa for 
the purpose of drawing a lottery, simply 
because he has a different place on cach 
occasion. The above case, in my opinion, is 
not an authority for such a proposition. 
Accused convicted. 





UPPER BURMA JUDICIAL COMMIS. 
STONER’S COURT. 
CRIMINAL Revision No. 569 or 1913. 
August 15, 1913. 
Present: Mr. Saunders, A J.C, 
EMPEROR— PROSECUTOR 
tersus 


NGA NYO AND OTHERS— A consen. 

Burma Village Act, 1907, s. 19 (1)—Evidence to 
be given. 

To justify a conviction under section 19 (1) of the 
Village Act, 1907, it is necessary to show 
that the acoused had built his house without the 
permission of the Deputy Commissioner, and later 
than the year 1908, in which year the Act came into 
force. 


JUDGMENT.—The conviction under sec- 
tion 19 (1) of the Village Act is not justified 
by the evidence. It was necessary to show 
that the accused had built their houses 
without the permission of the Deputy Com- 
missioner and later than the year 1908 in 
which year the present Village Act came 
into fores Theold Village Regulation did 
not contain any provisions corresponding to 
the terms of section 18 of the present Villaga 
Act. The Magistrate states that the houses 
have been in existence, hə thiaks, eight or 
nine years. 

The convistions and sentences are set aside 
and the fines must berefunded. If the pro- 
secution can prove that an offences has bean 
committed, thera may be a nev trial, bat the 
accasei should be tried separately. 


Oonviction set aside. 
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CALCUTTA, HIGH COURT. 
Crrminat Reviston No. 5-or 1914, 
February 3, 1914, 

. Present:—Mr. Justice Holmwood and 
Mr, Justice Sharfuddin. 
PRAKASH CHANDRA KUNDU AND GTHERS 
—ACCUSED—~ PETITIONERS 
versus 


EMPEROR— Oprosiry PARTY. 

Excise Act (V of 1909 B. C.), s. 67—Eacise officers 
assaulted before they entered any house or made any 
arrest or search—Rioting—Separate sentence—Penal 
Code (Act XLV of 1860), ss. 147, 353. 

A Deputy Inspector of Excise received information, 
that he would find certain persons in the act of 
illicitly distilling liquor, if he went to a certain vil- 
lage. He accordingly went with two Sub-Inspectors 
and a large number of peons, who actually saw the 
acoused and their men removing the distilling. 
apparatus. But before they had time to enter the 
house and arrest those persons or to make any search 
whatever, the accused sallied out and proceeded to 
beat the peons. The accused were convicted of 
rioting and using criminal force to deter a public 
servant from the discharge of his duty: 

Held, that the assault upon the officers was wholly 
unjustifiable and the riot was one of a very serious 
and lawless nature, that the Excise Officers were 

“acting-under section 67 of the Excise Act (V. of 
1909 B. O.) that before they had time to do any- 
thing lawful or unlawful in respect of any search, 
they were wantonly assaulted by the accused, and 
that as there was no search, it could not be said, that 
there was a search not in accordance with law. 


A separate zentence should not be passed upon 
people convicted of rioting for the offence which is 
specifically stated to have been the common object 
of the assembly, unless a specific charge is laid 
against the individual members of committing such 
an offence: Therefore, persons who are shown 
to have committed a separate offence under 
section 853, Indian Penal Code, should receive a 
separate punishment, even although the common 
object of the riot was to commit that offence. 

Rule against the order of the Snb- Deputy 
Magistrate of Arambagh,- dated November 
19, 1913, convicting the petitioners under 
section 147 of the Indian Penal Code, and 
sentencing them each to undergo rigorous im- 
prisonment for {wo months, aud further con- 
victing the petitioners Nos. 1 and 3 under sec- 
tion 353, Indian Penal Cade, and sentencing 
them each to undergo two months’ rigorous 
imprisonment in addition, which order was 
confirmed on appeal by the Deputy Magis- 
trate of Hooghly, on December 20th, 1913. 


Mr. Oaspersz, and Babu Manmatha Nath 
Mukherji, for the Petitiouers., 


Mr. Orr, Deputy Legal Remembrancer, and 
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Babu Srise Ohander Ohowdhury, Junior Gov- 
ernment Pleader, for the Crown. 


JUDGMENT.—This was a Rule calling on 
the District Magistrate of Hooghly to show 
cause why the conviction and sentence passed 
on the petitioners should not be set aside 
or otherwise modified, as to this Court may 
seem good on the grounds, firstly that there 
having been no search in accordance with the 
provisions of the Jaw and the Excise Officers 
not having observed any of the formalities 
required by law, the resistance offered to 
tbem was not unlawfol and the conviction 
under section 147 is bad in law; and Secondly, 
that the Excise Officers were not acting in -the 
exercise of their duty, and the conviction 
under section 353, Indian Penal Code, is, 
therefore, bad in law. 


We have had the provisions of both the 
Excise Act of 1878 and the present Act V 
of 1909 B. C. laid before us and we find that 
the provisions of the new Act are substanti- 
ally the same as that cf the old, but are stated 
with much greater clearness aud in much 
greater detail, We may remark that in one 
particolar, with which we are specially con- 
cerned in this case, section 67 gives wider 
powers to Excise Officers than any powers 
that were given to them by the Act of 1878, 
Section 67 says “Any officer of the Excise,” 
which would icclude a peón, “may, subject 
to any restrictions prescribed by the Local 
Government by rules made under section 85, 
arrest without warrant any person found com- 
mitting an offence punishable under section 
46;” and for the present, we need not concern 
ourselves with sections 68,69 and 70 which 
prescribe a formal procedure upon informa- 
tion to the Collector or Magistrate or to 
a Collector or Excise Officer not below 
such rank as the Local Government by 
Notification may prescribe, 


‘What is stated in this case is, that the 
Deputy Inspector of Excise had information 
that he would find certain persons in the act 
of illicitly distilling liquor if he went to 
this village. He accordingly went with 
two, Sub Inspectors and a large number of 
peons, who from the finding, actually saw 
the appellants and their men removing the 
distilling apparatus, which the Magistrate 
found, they probably afterwards destroyed, as 
no traces of it have been found, But before 
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they had time to enter the house and arrest 
‘theae persons or to make any search what- 
ever, the accused sallied ont and proceeded to 
beat the peons. .The unlawful assembly was 
joined by two men of higher rank, Prokash 
Chandra Kundu and Basanta Bhattacharjee, 
and the finding is clear that these two men 
were actually found taking part in the riot- 
ing. But as regards the accused, Basanta, the 
first Court held that inasmuch as he did not 
teke any active part in the assault, he might 
be absolved from the charge under section 
353, which was a separate substantive charge 
and not raised by implication under section 
149, 

Taking then the simple facts, it would ap- 
pear that these officers were acting under 
section 67 of Act V of 1909, and that before 
they had time to do anything, lawful or vn- 
lawful, they were wautonly assaulted by the 
Dubys, encouraged and assisted by the other 
two petitioners, Prokash and Basanta, That 
being so, the legal questions on which the 
rule was issued, do not seem to arise. There 
was no search and, therefore, it cannot be 
said that there was a search not in accordance 
with the provisions of the law, and there 
were no formalities to be observed at the time 
the assault was committed. 

We wish to make it clear what it is that 
the law requires in the way of formalities. 
There are two portions of the rules made 
under section 85 which deal with the 
duties of officers in this respect. The 
one is rule 75 at page 69 of the Rules 
dealing with restrictions of the exercise 
of powers conferred by sections 66 and 67, 
and that says, “Officers below the rank of 
Inspector of Excise may exercisein open places 
only the power conferred by section 67;” 
the expression open place’ in this rule 
means open in the ordinary sense as 
opposed to closed, bat does not include a 
dwelling house. Obviously two Sub-Ina- 
pectors and a Deputy Inspector being present, 
there was no restriction on their entering 
the house for the purposes mentioned in 
section 67. But, as a matter of fact, as 
we have seen, they did not enter the 
house. ‘ 

Then there are the provisions of Chapter 
X of the Rules dealing with detection, 
investigation and trial of offences. Rule 
8 of that Chapter leys down that the 
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provisions of the Criminal Procedure 
Code, especially sections 101, 102 and 
103 which apply to searches, must be 


earefully observed by the officer who makes 
a search with or without warrant. Every 
officer who conducts a search will fill up 
Form No. 126. When a search is made 
without warrant, the officer conducting the 
search will record either separately or at 
the foot of the counter. foil of Form No. 126 
the grounds of his belief, that an offence 
punishable under section 46, 48, 52 or 53 
has been committed and tha reasons for 
considering, that it is not advisable to 
obtain a search warrant. Here again 
this rnle has no application to this case, 
because no search was made. -But supposing 
that the officer had entered the house 
under section 67, and tried to arrest without 
warrant any person found illicitly distilling, 
or to seize and detain any article which 
he had reason to believe to be liable to 
confiscation under the Act, or detain and 
seurch any person upon whom, and any 
vessel raft, vehicle, animal, package, re- 
ceptacle or covering in or upon which, he 
may have reasonable cause to suspect any 
such article to be,—ib would not have been 
necessary for him to record his reasons before 
acting under section 67. Ifhe was acting 
under section 70, the letter of the law ap- 
pears to make it necessary that the ground 
of his belief should ba recorded before he 
enters to search any - place. But the pro- 
visions of section 67 are not withregard to 
thé searching of any place. They are with 
regard tothe arrest of any person openly 
committing an offence whether in a house or 
in the open; and the officer who is em- 
powered to arrest under section 67 in a house, 
that is, any officer of the rank of Sub-Inspect- 
or or above it, need not fill in the Form No. 
126 unless he finds it necessary furtker to 
make a search in the house. Then he will 
Sil up the Form for the information of the 
authorities, and he will record at the foot 
of the counter-foil of the Form the 
ground of his belief etc. But here, as we 
have said, there was no uccasion for a formal 
search, Certain persons were seen com- 
mitting an offence, and before they could be 
arrested, the Hxcise Officers were beaten in 
the open, and the articles which constituted 
the evidenca of the offence, were removed, 
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That being the finding, we thick it is clear 
that the assault upon these officers ‘was 
wholly unjustifiable,. and that the riot was 
one of a very lawless and serious nature, and 
that the petitioners have been very leniently 
dealt with. 

As regards tke separate sentence under 
section 353, it is clear that persons who are 
shown to have committed a separate offence 
under section 253 should receive a separate 
punishment, even although the common 
object of the riot is to commit that offense; 
and the argument of the learned Counsel, 
that the accused Basanta Bhattacharjee was 
acquitted, he, therefore, cannot be convicted 
under section 147 with the common object 
of committing an offence under section 353 
shows to what au zmpasse any doctrine to the 
contrary would laad us. The ralings of this 
Court have, fora long series of years, been 
to the effect that separate sentence should 
not be passed upon people convicted of rioting 
for the offence which is specifizally stated to 
have been the common object of the assembly, 
unless, as has been held in several cases, a 
specific charge is laid against the individual 
members of committing such an offence. In 
this case, it would appear that all the 
offenders were rightly convicted of rioting 
and that twoofthe petitioners were also 
found to bave taken partin the assault; 
whereas the second petitioner Basanta 
Bhattacharjee was foundto have taken no 
part inthe actual assault. Baut itis clear 
that the encouragement cf riot of this kind 
is quite sufficient to bring him within the 
purview of the law of rioting; it is also clear 
that those persons who committed sepa- 
rable acts of assault should be more severely 


punished than those who did not. The 
qaestion is rather an academical one, inas- 
much as the whole of the sentence which is 


passed could very well have been given under 
the rioting section, wilhout having recourse to 
the other section. 

For all these reasons, we are of opinion 
that the Rale must be discharged. The 
petitioners will surrender to their bail and 
serve out the remainder of their sentence. 

Rule discharged, 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL Revision No. 568 or 1913. 
August 15, 1913. 
Present: —Mr. Saunders, A, J. ©. 
HM PEROR—ProssscorTor 
VETSUS 
NGA KYAUK LON AND otHers— 


ACGUUSED— RESPON LENT. 

Criminal Procedure Code (Act V of 1898), s. 188 — 
Inoculateng children—Trade or occupation. 

Some persons, who inoculated and admitted inocu- 
lating their children upon an outbreak of small-pox, 
were ordered under section 133 of the Criminal Pro- 
cedure Code to stop the praotice: 

Heid, that the section did not apply, inasmuch as 
the persons could not be said to be carrying ona trade ` 
or to be engaged in an occupation. 


JUDGMENT.—The order of the District 
Magistrate is not a legal order. The respond- 
ents were six persons who were reported 
io have inoculated and admitted inoculating 
their children upon an outbreak of small- pox. 
They have been ordered to stop this practice 
under section 133 of the Codeof Criminal 
Prosedure. The only part of section 133 
which coald possibly apply is that which 
refers to the prohibition of any trade or 
occupation which is injurious to health. 
These persons cannot clearly be said to be 
carrying ona trade or to be engaged in an 
occupation, The order is set aside. 

In any case the joint proceeding against 
six persons does not appear to have been 
justified. f 

Order set aside, 


ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS ApPLIGATION 
No. 4 or 1914. 

February 10, 1914. 

Present: —Mr. Justice Ryyes. 
NATH! MAL -— APPELLANT 
VETSUS 


EMPEROR—Opeosite PARTY. 

Oriminal Procedure Code (Act V of 1898), s. 526 — 
Transfer of criminal case —Impartiality of Magistrate 
not doubted. 

N and four other persons were put on their trisl, 
the former under section 41l and the latter under 
section 381 of the Indian Penal Code. The case of 
N was subsequently separated from that of the other 
foar accused. The Magistrate proceeded first to 
dispose of the case under section 381 which resulted 
in conviction. The case under section 411 was 
then taken up: 
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Held, that as there was nothing to find that the 
Magistrate would not try the case with perfect 
impartiality the case couldjnot be transferred, 


Application for transfer of a case from the 
Court of the Joint Magistrate of Cawnpore. 


Mr. G. W. Dillon (with him Mr. Howard), 


for the Applicant. 
The Government Advocate, for the Crown. 


‘JUDGMENT,.—This is an application for 
the transfer of a case now pending in the 
Court of the Joint Magistrate of Cawnporo 
against Nathi Mal under section 411, Indian 
Penal Code. It appears that four persons and 
Nathi Mal and another person, with whom we 
are no longer concerned, were put on their 
trial, the firat four under section 381, the 
latter under section 411. The case began 
on the 4th September 1913. On the 18th 
of September, the case of Nathi Mal was 
separated from that of the other four persons 
and nine witnesses were called for the Crown. 
The case was coritinued on subsequent dates, 
On the 26th of September, the Magistrate 
decided to dispose of first the charge under 
section 881 against the other four persons 
and to postpone the case against Nathi 
Mal until that case had been decided. That 
case was decided onthe llth of December 
1913, and ended ina conviction of all the 
accused. The case against Nathi Mal was 
then taken up and the 15th and 16th of 
December were fixed for the cross examina- 
tion of the prosecution witnesses, a charge 
havirg been framed against Nathi Mal, 
urder section 411 on the llth of December, 
Nathi Mal then moved the District Magis- 


trate to transfer the case; but he 
rejected the application and then the 
present application was made to this 


Court. The main allegation is that it is 
practically impossible for Mr. Williamson 
to approach the defence evidenca in this 
case impartially because he has already held 
that the other fonr accused did commit 
theft. It is suggested that thesame evidence 
will be called by Nathi Mal in his deferce as 
was called and disbalieved in the other case. 
As to this, I can only say that it would bs 
for the Court to consider that evidenze aad, 
of course, if it came to the conclasion that 
the property was stolen property, it does nk 
necessarily follow that the accused would bs 
gailty under sabion 411. Lcilltheattention 
of the learued Mayistrate to the case of 
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Emperor v. Har Gobind (1). It seems to 
me that the principle underlying that case 
governs this case and I find it impossible 
to hold that Mr. Williamson will not try 
the case with perfect impartiality. I reject 
the application. Let the record be returned. 


Application re ‘ected. 
(1) 12 Ind. Oas, 652; 33 A. 583; 12 Or, L. J. 564. 


CALCUTTA HIGH COURT. 
Critinat Reviston No. 80 op 1914, 
February 13, 1914, 
Present:-—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

ISLAM KHAN—Penritioner 
versus 
EMPEROR —Oreosirs PARTY, 
Oriminal Procedure Code (Act V of 1898), s. 112— 
Surety—Restriction to local men—Jurisdiction of 
Magish ate. : 

A Magistrate has no jurisdiction to put sucaa a res- 
triction upon the nature of the sureties under section 
112 of the Criminal Procedure Code, as to direct that 
they should be local, for such a restriction is not 
contemplated by the section, That is a matter which 
must be decided subsequently if objection is taken to 
the sureties on that groind by the Police authori- 
ties. 

Mr. B. N. Sasmal, Counsel, and Moulvi 
A. K. Fazlul Hag, Vakil, for the Pititioner, 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JODGMENT.—Upon hearing the learned 
Deputy Legal Remembrancer, showing cause 
against this Rule, and on reading the evidence 
and hearing the learned Counsel in support of 
the Rule, we are of opinion that the Rule 
fails on all the grounds except the last. 

The Magistrate appears to us to have no 
jurisdiction to put such a restriction upon 
the nature of the sureties as to direct that 
they should be local. It is quite possible 
that a subsequent objection might be taken 
by the Police anthorities.to the sureties 
offered; but until such objection is, taken, 
the locate of the sureties to be required 
should not be restricted. The Magistrate 
is entitled to lay down the number of sureties, 
ths character of the sureties, that is, they 
should be mən of good character, and the 
class of sureties, that is, they should be men 
of sufficiont substance to furnish security, 
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Bat ‘we do not think that the restriction 


to local men i3 in any way contemplated by . 


section 112. That iga matter which must 
be decided subsequently it objection is taken 
to the sureties on that ground. 

We, therefore, in discharging the Rule on 
the other grounds direct on the fourth 
ground that the word “local” be expunged 
from the record. 


Rule discharged, 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 79 or 1914, 
February 13, 1914, 

Present: —Mr, Jastice Holmwovod and 
Mr. Justice Sharfuddin, 

PREO NATH DATTA—PETITIONER 
versus 
EMPEROR—Obpposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 109 
(a) and (b), 110 —Taking precaution to conceal pre- 
sence to commit crime ~ Failure to give satisfactory ac- 
count of himself —Giving false name and secretly deli- 
vering letters contarning incitement to commit crime. 

A person who gives a false nameand delivers letters 
secretly, containing incitement to commit crime or 
demanding money for the means of committing crime, 
falls within section 109, clause (a), of the Criminal 
Procedure Code, 

A person who secretly delivers letters arranging for 
the commission of dacoities is a person, who in the 
interests of publio peace should be called upon to 
give security of good behaviour. 

The accused, when charged by A with endeavouring 
to secretly deliver letters to 4’s brother, asking him 
to assist in some nocturnal enterprise in which 
revolvers and guns were to be used, was unable to 
give A any satisfactory account of himself: 

Held, that this was sufficient to bring him within 
the meaning of section 110, 


Babu Atulya Oharan Bose and Astta 
Ranjan Ohatterii, for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. : 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Dacca to 
show cause why the order upon the petitioner 
to furnish security for good behaviour for 
one year should ‘not be eet aside on the 
ground that the proceedings do not fall 
within the meaning of section 109 (b) but 
upon the proceedings themselves, they could 
have only come under section 110, and 
procesdings uuder section 110 would be 
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ulira vires and contrary to the principles 
laid down in the case of Alep Pramanik v. 
eel (1) and Kismat Akanda v. Emperor 
(2). 

After hearing the learned Deputy Legal 
Remembrancer for the Crown and the 
learned Vakil in support of the Rule, we are 
of opinion that this Rule must be discharged, 
jirstly, because we do not agree with the 
Magistrate in his finding as regards clause 
(a). The learned Magistrate says, the charge 
under clause (a) can hardly stand because 
a person who delivers letters secretly is 
not concealing his presence to commit 


‘crime ; but a pérson who givesa false name 


and delivers letters secretly containing 
incitement to commit crime or demanding 
money for the means of committing crimes 
certainly appears to us to fall within 
clause (a). Tt is conceivable that the accused 
might bave taken himself out of that clause 
on proof that he had subsequently given 
his true name and address, But there is 
no finding in the judgment that the name 
now given or the address now given is a true 
one, and certainly the ground upon which the 
Magistrate removed him from the purview of 
clause (a) is erroneous. 

Then as regards clause (b), a person who 
secretly delivers letters arranging for the 
commission of dacoities, as the Magistrate 
sags, is esssntially a person who in the 
interests of the public peace chould be called 
upon to give security to be of good behaviour. 
This is not perhaps happily worded, for 
the finding should have been in the terms 
of the section. But it is clear from the 
findings of fact, that the accused, when 
charged by Ananda with endeavouring to 
secretly deliver letter to Ananda’s brother, 
asking him to assist in some nocturnal 
enterprise in which revolvers and guns were 
to be used, was unable to give Ananda any 
satisfactory account of himself, and that is 
sufficient to bring him within the meaning 
ofthe section. The rulings under section 110, 
therefore, to which we have been referred 
do not apply, and the learned Vakil who 
appears in support of the Rule candidly 
admits that he does not rely upon them. 
If they had any application, they could be 
very easily distinguished as the facts in this 


case were essentially different. 
(1) 11 C. W. N. 413; 5 Or. L. J. 191. 
(2) LI CG. W. N. 129; 4 Or, L. J. 464, 
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The Rule is discharged and the petitioner 
must surrender to the District Magistrate 
ahd furnish the security required of him, 
or be imprisoned accordingly for the term of 
one year. 

Rule discharged. 


MADRAS HIGH COURT, 

ORIMINAL Revision Case No. 88 or 1914.- 
Criminal Revision Petition No. 77 or 1914. 

February 9, 1914. 

Present: —Mr. Justice Sadasiva Aiyar., 
Inve KUTTIALIKUTTI MARAKAR 
AND OTAERS— Petitioners, 

” Criminal Procedure Code (Act V of 1898), s. 172— 
Diary not used to refresh memory, whether evidence —Im- 
proper admission of such diary, whether sufficient 

ground for interference 

A Magistrate should not refer to an entry in a 
diary, not used by a prosecution witness to refresh 
his memory as corroborative of his evidence but an 
error of the kind is not sufficient ground for interfer- 
ence, when the Magistrate has found the accused 
guilty after considering: the other evidence in the 
case. h f 

Petition, under sections 485 and 439 of 
the Code of Crimival Procedare, 1898, 
praying the High Court to revise the judg- 
ment of the Joint Magistrate of Malapuram, 
in Criminal Appeal No. 95 of 1913, preferred 
against the conviction and sentence by the 
2nd Class Magistrate of Tirurangudi, in 
Calendar Case No. 355 of 1913. 

Mr. A. Sundaram, for the Petitioners, 

ORDER.—I am not satisfied, after hearing 
the prosecution 6th witness’ evidence read 
out, that the prosecution 6th witness used 
bis diary to refresh his memory as regards 
the names of the accused. Hence, the 
accused bad no right to have it produced 
as evidence—(section 172, Criminal Pro- 
cedure Code). 

The 20d class Magistrate ought not to 
have referred to the entry in the diary 
as corroborative of prosecution 6ta witness’ 
evidence, as he seems to have done. [See 
section 172 clause (2)] but I do not think 
that that error on the part of the first 
Court is a sufficient ground for interfering 
with the judgment of thé Appellate 
Magistrate, who also fonnd the accused 
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guilty after considering the evidence in 
the case. 
The petition is rejected. 


Petition rejected. 


MADRAS HIGH COURT, 
CrrminaL Revision Oasu No. 738 or 1913. 
Crimmnat Revision Petition No. 596 or 1913 
January 23,1914. 

Present: —Mr. Justice Sadasiva Aiyar, 

In re GOVINDARAJULU MUDALI— 

_ Accused — PETITIONER 

Joint trial of thief and receiver of stolen property, 
legality of. 

A joint trial of two accused, one for theft and the 
other for receiving stolen property, is illegal. 

King-Emperor v. Sunder Singh, 2 Or. L, J. 37,3 P.. 
R. 1905 Cr; 21 P. L. K. 19C5, referred to. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Second Presidency Magistrate, George Town, 
Madras, dated the 14th of October 1913 
in Calendar Case No. 25721 of 19138. 

FAOCTS.—Two accused were charged and 
tried at one trial one, for committing theft with 
regard to electric bulbs and the other for 
receiving stolen property in purchasing them. 
The Magistrate acquitted the accused who 
was charged with theft, and convicted the 
other for receiving stolen property. Hence 
the revision pétition to the High Court by 
the accused who was convicted. 

Mr. 8S. Krishnamachariar, 
Petitioner. 

The Orown Prosecutor, for the Crown. 

ORDER.—The trial of the two accused, 
one for theft and the other for receiving 
the stolen property was clearly illegal. 
King-Emperor v, Sunder Singh (1). 

The conviction of the petitioner is set 
aside and the fine, if paid, will be refanded 
without prejadice to the Police (if they con- 
sider it desirable) taking fresh astion against 
the petitioner, | 


for the 


Revision accepted. 
(1) 2 Or. L. J. 87, 8 P. R. 1905 Or.; 21 P, L. R. 1905. 
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RUDAR PRATAB SINGH v. RAGHURAS GIR. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secorp Crvin Apresar No. 250 or 1912. 
November 17, 1918, š 
Present: —Mr. Lindsay, J. C. 
Rabu RUDRA PRATAB SINGH— 
DEFENDANT— APPELLANT 
Versus 
RAGHURAJ GIR —PLAINTIFR — 


RESPONDENT. 

Iimitation Act (IX of 1908), s. 12—Application for 

` copy, by whom to be made. 

Seotion 12 of the Limitation Act does not require 
that an application for copy should be made by the 
party himself. 

Ram Kishan Shastari v. Kashi Bai, 29 A. 264, 
4A, L. J. 152; A. W. N. (1907) 67, followed. 

Ramamurth. Aiyar v. Subramania Aiyar, 12 M. L. J. 
385, dissented from. 


Appeal against an order of the District 
Judge, Rai Baroli, dated 2lst March 1912 
upholding that of the Sub-Judge of Sultan- 
pur, dated 14th October 1911. | 


Babu Bisheshwar Nath, for the Appellant, 
Mr. Mahomed Wasim, for the Respondent. 


JUDGMENT.— The only point for decision 


in this appeal is one of limitation. The 
appellant was the defendant in the first 
Court, A decree was given ‘against him 


and he brought an appeal ia the Court of 
the District Judge of Rae Bareli, which has 
. been rejected as being beyond time. The 
point to be determined here is, whether 
or not this finding of the District Judge 
was correct. The jadgment of the first 
Court was dated the 14th of October 1911, 
On the 20th of October 1911, an application 
for a copy of the judgment and decres was 
made, not by the defendant himself but by 
one Gauri Shanker, who was a Pleader’s 
clerk. This copy wasin due time prapared 
and given. Qa the copy the following 
dates are endorsed, ‘7th November 1911, the 
date of posting the notica and the 11th of 
` Novembar, the date on which the copy 
was delivered.’ It is admitted that if in 
accordauce with the dates endorsed on thé 
copy, allowance be made forthe time which 
was required to obtain it, the appeal was 
within time, Bat the learned District 
Judge decided against the appellant on 
two grounds. He first of all held, that as 
the appellaut had not himself applied for 
the copy, he was entitled to no deduction 
of time under the provisions of section 12 
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of the Limitation Act. He pointed out that 
the ‘application had been made by one 
Gauri Shanker, a Pleader’s clerk, and he 
then went on to point out that the appli- 
cation so made was notin, order, according 
to tke rnleof the Court because it was not 
signed bya Pleader. “The learned Counsel 
for the appellant argues that under the 
provisions of section 12 of the Limitation 
Act, ib is not necessary that the application 
for a copy should be made by a party 
himself and this view is supported by the 
decision of the Allahabad High Court reported 
as ltam Kishan Shastari v. Kashi Bai (1), 
There is, it is true, a jadgment of the 
Madras High Court in the opposite sense 
{compare Ramamurtit Atyar v, Subramanta 
Aiyir (2).] The Allahabad High Court, 
however, refused to follow this ruling and it 
appears to me thatthe view of the law 
laid down in the Allahabad ruling is the 
one which should be accepted here. As 
was pointed ont in the jadgment, section 12 
does not require that the application for 
copy should ba made by any particular 
person. The learned Judges say: “It would 
be inconsistent with the language of saction 
12 to hold that because an appellant left 
the matter of obtaining a copy to his 
Vakil and the Vakil left it to his clerk, 
he should be deprived of the time which 
he otherwise would have got, if he had 
signed the application for copy himsalf and 
handed it over to his clerk for presenta- 
tion to the Munsarim.” So far the judg- 
ment of the learned District Judge is, in 
my opinion, erroneous, Another point was 
taken by the learned Judge He refused 
to accept the entries endorsed on the 
certified copy and after having made some 
enquiry from the Subordinate Judge's 
offica, he came to the conclusion that, as a 
matter of fact, the copy was ready on the 
3rd of November and that notica ofits being 
ready was posted on the 4th of November. 
He seems to have thonght that in some 
way or other, the appellant had colluded with 
some persons in the copying establishment 
and had got wrong dates endorsed on the certified 
copy which he subsequently put into Court. 
No doubt, there is something suspicious in 
the entries which were made in the various 


(1) 29 A. 264, 4 A. L. J. 152, A. W. N. (1907) 67. 
(2) 12 M. L. J. 885. 
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SADAU CHARAN TEWARI Y, BAISUNTHA NATH MADAK. 


registers in the copying department, but the 
learned Counsel for the respondent in this 
ease has been obliged to admit that he cannot 
support the judgment of the Court below 
where ib suggests that there was any collusion 
between the appellant and the people 
in the copying cffice: Itis obvious that 
there was no good reason why the appellant 
should have false dates endorsed upon the 
copy, for even if the notice was posted on the 
Ath of November and delivery was not taken 
till the llith of November, there was still 
ample time to file the appeal. There is no- 
thing in the appearanceof the copy itself which 
would suggest that any alteration had ever 
been made in the dates: Whileit may ba 
true, therefore, that there was some error or 
malpractice in the copying office, there is no 
foundation for this suggestion that the 
appellant here was acting in collusion with 
the office in order to procure admission of 
his appeal after limitation had expired. I 
allow the appeal, set aside the decision of 
the Court below, and direct that the lower 
Appellate Court do take up the appeal now 
and decide it on the merits. The respondent 
will pay the appellant’s costs of appeal in 
this Court. 
Appeal allowed. 


CALCUTTA HIGH. COURT. 

Seoonp Civic Appear No. 2929 or 1910. ` 

March 10, 1914. 

Present:-—-Sir Lawrence Jenkins, Krt., Chief 
Justice and Mr. Justice Woodroffe. 
SADHU CHARAN TEWARI—Derenpant 
— APPELLANT 
versus 
BAIKUNTHA NATH MADAK AND OTHERS 

— PLAINTIFF — RESPONDENTS 

Civil Procedure Ocde (Act XIV of 1882), 8 878— 
Civil Procedure Code (Act V of 1908), s. 10, O. XXIII, 
r, L— Withdrawal of suit—Permission of Court—Costs, 
no time fimed for payment of—Institution of fresh swit 
—Subsequent payment of costs. 

Where a plaintiff has obtained leave to withdraw 
a suit upon payment of the defendants’ costs, it is 
his duty to pay the costs at once, for until they are 
paid, there is no withdrawal with the permission of 
the Court. 

Where leave was granted to a plaintiff to with- 
draw upon payment of costs, but the order did 
not limit the time within which the payment should 
be made; 


X 


Held, that tho plaintiff could institute a fresh suit 
and make the payment subsequently. 

Abdul Azis Molla v. Wbrahim Molla, 31 C. 965, 
followed. . 

A Court, when giving permission to a plaintiff to 
withdraw, with liberty to bring a fresh suit on pay- 
ment of the defendants’ costs, should limit the time 
within which the payment should be made, and 
direst that on failure to pay within that time, the 
original suit shall stand dismissed with costs. 


Appeal from the decres of the Sub-Judge 
of Manbhoom, dated January 16th, 1911, 
modifying that of the Munsif of Puralia, dated 
September 20th, 1910. 

Babu Siva Prasanna Bhattachiryoa, for the 
Appellant. 

Babus Turakishore Chowdhury and Mohini 
Nath Bose, for the Respondents, , 

JUDGMENT, —This is an appeal from an 
order of remand made by the Subordinate 
Judge of the second Oourt of Midnapore. A 
suit had been brought for substantially the 
same cause of action as the present, and, on 
the 8rd of April 1908, the following order 
was made in that suit: “That the suit be 
allowed to be withdrawn . by the plaintiff, 
with liberty to bring a fresh snit on the same ' 
cause of action, if not barred, on condition of 
paying to defendant No. 1 Rs. 4 as costs and 
Rs. 2 to defendants Nos. 2 and 3.” On the 
2nd of April 1909, the present suit was in- 
stituted and it was successfuly contended 
before the Munsif that the suit was barred 
inagmuch as the costs mentioned in the order 
of the 3rd of April 1908 had not been paid. 
The result was that the Munsif dismissed the 
suit. Thereupon, there was an appeal, and 
the order of remand, to which I have referred, 
was made, That order is based on a decision 
of Abdul Adz Molla v. Ebrahim Molla (1). 
Tt is contended before us that the order of 
the Subordinate Judge was erroneous. 
Though I agree with the result of the ruling 
of Abdul Aziz Molla v. Ebrahim Molla (1), I 
would base my decision in this case on some- 
what different though not antagonistic 
reasons. The withdrawal was under section 
373 of the Code of 1882 which provides 
that “if at any time after the institution of 
the suit, the Court is satisfied on the appli- 
cation of the plaintiff, that the suit must fail 
by reason of some formal defect, or that 
there are sufficient grounds for permitting 
him to withdraw from the suit, with liberty 
to bring a fresh sait for the sabject-matter 


(1) 310, 965, 
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of the suit, the Court may graut such por- 
mission on such terms as to costs or’ other- 
‘wise as it thinks fit. If the plaintiff with- 
draw from the suit without such permission, 
he shall be liable for such costs as the Court 
may award and sball be precluded from 
bringing a fresh suit for the same matter.” 
Here permission was given. 
last paragraph that I have read has no appli- 
cation, for it cannot be said that the plaintiff 
withdrew without such permission, He with- 
drew with the permission and the permission 
is under the section to withdraw from the 
suit with liberty to bring a fresh suit, that is 
to say, a permission with a sequel attached to 
it. The condition of such permission in this 
case was the payment of costs. Until the 
costs were paid, the permission was not opera- 
tive, and so there was no withdrawal with 
liberty to bring a fresh suit. The result was 
that until there was such withdrawal, the 
former suit was still pending. This appears 
to me to be the literal meaning of the words 
of section 373 which is now re-produced in 
effect under Order XXIIT, and is in accord- 
ance with the view of the English authorities 
.on a cognate provision, for, in Hdginton v. 
Prondman (2) it was decided that where the 
plaintiff instead of paying costs went on with 
the original suit and obtained a verdict, the 
Court refused to set aside the verdict, 
Where a plaintiff has obtained leave to with- 
draw upon payment of costs, it is his duty to 
pay the costs at onca, for until they are paid, 
there is no withdrawal with the permission 
of the Court. In that view when the case 
came before the Munsif, he was not eutitled 
to dismiss it. All he could do was to regard 
section 10 as a bar to his proceeding with the 
trial of the suit. Insofar as he dismissed 
it, he exercised a power that was not vested 
in him, and I think the Subordinate Jadge 
was right when, oa payment of the costs, he 
set aside the decree of the Munsif and sent 
. back the case in order thas the Munsif should 
proceed with the trial; for on the payment of 


those costs, there was the withdrawal cəm- < 


plete under section 373 of the Code or Order 
XXIII. 


It appears.to me important in cases of this 
kind to have regard to the precise terms of 
the section, and I think it will be well that 


(2) 1 Dowl. 152, 
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Courts, when giving permission to withdraw 
with liberty to bring a fresh suit, should see 
that their orders are complete, and the proper 
order in such circumstances is one which 
limits the time within which the payment 
should be made, and which goes on to direct 
that on failure to pay within that time, the 
original suit is dismissed with costs. 

The only thing that remains for considera- 
tion is how the costs should be borne in this 
case. There can be no doubt that the plaint- 
iff was in fault, so that we direst him to 
pay the defendants’ costs before the Munsif 
and the Subordinate Judge. On the other 
hand, the defendant-appellant must pay the 
respondents’ costs of this appeal. The costs, 
so far as they may be, will be set off. With 
these directions as to costs, we confirm the 


‘order of the Subordinate Judge and dismiss 


the appeal. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Secono Orvik APPRAL No. 143 or 1911. 
March 4, 1914. 

Present: -—Sie Alfred Kensington, Kt., 
Chief Judge, and Mr. Justice Rattigan. 
BUDAL alias BADLU— PLAINTIFF — 
APPELLANT 

g VETSUS 
KIRPA AND OTAERS—DEFENDANTS — 


RESPONDENTS. 
Custom —Alienation—Rohtak District—Onus of 


Te he Rohtak Disttiot, ihare is no cuatoni oti: 
powering an agricultural proprietor to deal with his 
ancestral property as he likes. 

The onus of proving so exceptional a custom lies on 
those who affirm it. 

Second appeal from the decree of the 
Divisional Judge, Hissar Division, dated 
the 10th November 1910, reversing that of 
the District Judge, Rohtak, dated the 7th 
July 1910, decreeing plaintiff’s claim. 

Lala Lajpat Rat, for the Appellant. 

Mr. Fuzal-s- Ilahi, Pandit Rum Bhaj Dat 
and Lala Balwant Raz, for the Respondents, 
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BUDAL t. KIRPA, 
JUDGMENT.—The following pedigree- 


table will help to an anderstanding of the 
faots:— 


Sita 





Chandra, Ram Dhun, 


PANE. vaa || 


f q ae | 


Parsa, Jisukh, Moti, Sunari} 
married i 
to Jamna 
Musammat (dead). 
Gohran, 





l 
Badal, 
(plaintiff). 


Daughter, 
Amin Lal, 


-Kirpa (defendant) 
No.1, 


The property in dispute originally belonged 
to one Jisukh who died many years ago, leav- 
ing a widow, Musammat Gobran. Upon 
the death of the latter, mutation of names 
took place in favour of Amin Lal, the 
daughter’s son of Jisukb. This was in 
1866. An objection was raised by Jamna 
(since deceased) and present plaintiff, Badal, 
but their objection was overruled, partly on 
the ground that they had no locus standi in 
the presence of Jisukh’s brother, Parsa, who 
was alive and consented to the mutation, and 
partly on the ground that Jisukh and 
Musammat~Gohran had, duricg their lives, 
practically gifted the property to their 
daughter’s son in return for the services 
rendered by him to them. Amin Lal died 
many years ago, and plaintiff Budal alleges 
that apon his death, he (plaintiff) took pos- 
session of the property and has been in 
adverse possession ever since. This allega- 
tion had been found against him by both 
Courts, but there is no doubt that the plaint- 
iff has beenin possession for some four or 
five years prior to suit. On the 17th of April 
1909, Kirpa, defendant No.1, the son of 
Amin Lal, sold the property to defendants 
Nos. 2 to 5 by a registered deed for Rs. 5,000, 
the whole of which sum is said to have 
been paid in cash before the Sub-Registrar. 
Plaintiff sues for a declaration that the sale 
in question is invalid as against him. The 
District Judge granted plaintiff the relief 
sought, but the Divisional Judge on appeal 
has dismissed the suit onthe grounds:— 
(1) that in the Rohtak District, proprietors 
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have unlimited power of alienation and that 
plaintiff had failed to prove any custom 
whereby Kirpa was precluded from making 
the alienation now impeached and (2) that 
plaintiff bad failed to prove adverse possession 
for over twelve years. 

Plaintiff has appealed to this Court, but 
we did not think it necessary to call upon his 
Ccunsel to address us in the first instance, 
as we cannot accept the bold proposition 
laid down, apparently without any authority’ 
in support of -it, by the Divisional Judge- 
tbat in the Rohtak District, agricultural pro- 
prietors can do as they please with their an- 
cestral lard. The onua of proving so ex- 
ceptional a custom was necessarily upon the 
defendants, but Mr. Ram Bhej Dat, on their ` 
behalf, was not able to cite any authority 
in support of the Divisional Judge's state- 
ment, except one or two passages from the 
note by Pandit Maharaj Kishen, printed at 
page 173 of Tupper’s Customary Law, Volame 
IT. This note, according to Mr. Purser , who 
supplied it to the compiler of the volume 
“cannot be relied apon in doubtful points,” and 
we note that paragraph 24 is not easily recor- 
cilable with paragraph 27. We cannot accept 
this note as a sufficient authority in support 
of the wide proposition that Kirpa had, by 
custom, full power to deal with the property 
as he pleased. The defendants have not at- 
tempted to show, or even indeed to plead, 
either in the District. Court or in their 
grounds of appeal to the Divisional Judge, 
that there was any necessity for the sale. 
All that they urge is that full consideration 
passed and that the money was duly ‘paid in 
the presence of the Sub-Registrar. That 
may have been the case, but we cannot as- 
sume without any evidence that Kirpa 
had any necessity to raise Rs, 5,000 in 
cash by the sale of the property, which is 
without doubt ancestral as regards plaint- 
iff, who is a collateral of the original owner, 
Jisukh, in the third degree. We accordingly 
accept this appeal with costs throughout 
and grant plaintiff the decree which he 
seeks, 

Pleader’s fee in this Court will be Rs. 82, 

Appeal accepted, 


Vol. KAI) 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srono Civiu APPEaL No. 272 or 1912. 
> August 21, 1913. 
Present: —Mr. Mittra, Offg. A. J. C. 
RAGHUNATH—Appsttant 
versus 
: GANPAT—Responpent. 

Central Provinces Tenancy Act (IX of 1883), & 38(2) 
. Interest, includes re-payments in cash and in grain— 
Usufructuary mor igages— Notice to landlord. 

The word ‘interest’ in section 88 (2) of the Tenancy 
Act, 1883, means a compensation for the use of money 
or grain, and, therefore, includes a re-payment in 2ash 
or in grain. 

Bani i arshad v. Dharam Das Kalar, 11 O, P. In R. 17, 
followed. 

Tt cannot be laid down as a hard and fast rule, that 
all usufructuary mortgages of occupancy rights 
require notice to the landlords and give rise to a 
claim for pre-emption. 

Rekchand v, Krishna, 11 ©. P. L. R.. 
distinguished. 

Appeal against the decree of the Dis- 
trict Judge, Hoshangabad, dated the 26th 
February 1912, confirming that of the 
Subordinate Judge, Hoshangabad, dated the 
24th August 1911, 


Mr. J. O. Ghosh, for the Appellant. 
Dr. H. S. Gour, for the Raspondent. 


JUDGMENT.—The plaintiff sues to 
foreclose on a mortgage of two absolute 
occupancy holdings in two villages of which 
defendant No. 3 is the malguzar. The 
latter obtained a surrender of the holdings, 
subsequent to the mortgage, under a com- 
promise decree against the original tenants, 
and leased them to the defendant No. 2 
in occupancy right. The sait has been 
contested by defendant No. 2. His plea 
(amongst other pleas) was that the mort- 
gage was not binding on the malguear or 
him. ‘The third issue was whether the 
mortgage-deed will bind defendants Nos. 2 
and 3. Both Courts have decided the case 
with reference tothe terms of section 38 
of the Tenancy Act, 1883, which was in 
force at the date of the mortgage, and 
have held that notice to the landlord was 
not necessary, having regard to the amount 
secured and the rent of the holdings. A 
foreclosure decree for the amount claimed 
has been passed. The defendant No. 2 has 
filed this second appeal. It is contended 
for the respondent that the plea regarding 
the absence of notice under section 38 of 
the Tenancy Act has not been properly 


127, 
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raised and the point should not be allowed 
to be argued now. I am of opinion that 
the parties understood what was meant by 
the defendant when he questioned the 
validity of the plaintiff's mortgage as _ 
against the malguzar and his transferee. 
Both Courts have understood the defend- 
ants’ plea in this sense and it is too Jate 
now to object to the somewhat imperfect 
character of the defendants’ plea, when no 
such objection was taken in the Courts 
below. I have, therefore, to decide whether 
the absolute occupancy tenant was bound 
to give notice of his intention to mortgage. 
The aggregate rent of the two holdings 
is Rs. 31. The mortgage deed recites that 
four days ago, the mortgagor took from the 
mortgagee rupees two hundred, in lieu of 
which the mortgagor agreed to deliver 20 
manis of pisi wheat by instalments of two 
manis each year, the usufruct of the land 
being taken at one manz and an additional 
mant was to be personally delivered by 
the mortgagor. In default, the instalments 
are to carry 50 per cent. per annum com- 
pound interest. The plaintiff admits having 
received the first seven instalments. Ac- 
cording to the plaintiff, Rs. 52,081 are 


“still due, oat of which he claims one thousand 


rupees only. Following the ruling of this 
Court in Bent Parshad v. Dharamdas Kalar 
(1) the lower Courts have held that the 
interest payable in default should not be 
taken into account, as on compliance with 
the terms of the bond, this interest may 
never become chargeable at all. In this 
view I entirely concur. But the Courts 
below hold that no interest is provided for 
by the bond, and the principal alone must 
be taken into account in determining whether 
eight years’ rent exceeds the principal and 
interest payable during the five years 
after the mortgage. This, in my opinion, 
is unsound. As laid down in the case 
above cited, “the intention of the Legis- 
lature in enacting section 35 (2) of the: 
Tenancy Act was to lay down that a 
mortgage above a certain value should be 
treated as equivalent toa sale.” It appears 
to me quite immaterial whether the mort- 
gage is for money lent or grain advanced 
and whether the re-payment is agreed to 
be made in grain or in cash. Both are equally 


(1) 1LG.P. L, R. 17. 
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within the mischief aimed at by the section. 
The word ‘interest’ in the section was not, in 
my opinion, intended to be restricted to a re- 
payment in cash. It means a compensation 
for the use of money or grain. The 
word ‘interest? is not aterm of arb and we 
must interpret it in the sense in which it is 
generally understood in this‘ country. To 
hold as the lower Courts have done, 
would, in my opinion, be to frustrate the 
object of the Legislature. The respondent’s 
learned Counsel argues that as the law 
favours alienation, I should put a strict 
construction on section 38, especially in view 
of the unrestricted right to mortgage, 
hitherto enjoyed under the supplementary 
waib-ul-ara by such tenants. But as 
pointed out by Ismay, J. ©., in Musammat 
Anandi Bai v. Harlal Braham (2), the 
Tenancy Act has made considerable changes 
in the absolute occupancy tenants’ power of 
transfer and I have to give effect to the 
intention of the Legislature as expressed in 
section 88. The view.which I have adopted 
is in accordance with an unreported judg- 
ment of this Court [Mohammed Rasoolkhan 
v. Jeonath (3)] where it was held that the 
word ‘payable’ in section 38 should be 
construed as equivalent to ‘receivable by 


the mortgagee’ out of the usufruct. I hold 
that the mortgage in suit is‘ one which 
involves the payment of interest, though 


it is not easy to determine what the rate of 
interest was. . 

The appellant relieson the following passage 
in the judgment of Mohammed Rasoolkhan 
y. Jeonath (3) where the usufract was 
to be taken in liea of interest:—‘“The 
amount of interest cannot be ascertained, 
and the principle laid down in Rekchand v. 
Krishna (4), therefore, applies.” The case 
was, however, really decided on another 
ground. In the first Oourt, a similar 
finding was recorded and it seems that 
this finding was not questioned in this 
` Court in Mohammed Rasoolkhan v. Jeonath (3). 
In  Rekchand v. Krishna (4) the 
amount secured by the mortgage included 
„future advances and the principal amount 
was uncertain. In the case before me, the 
principal amountis rupees two hundred and 
there is no question of future advaness. 


(2) 15 0. P. L. R. 1, 
(3) Socond Appeal No. 130 of 1904, 
(4) 110. P, L, R, 127. 
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To lay down a hard and fast rale, that all 
usufructuary mortgages raquire notics to 
the landlord and give riseto a claim for 
pre-emption would be to discourage a 
particular kind of mortgage to which no 
objection can be taken. I think thelower Courts 
mast ascertain what at the date of the morb. 
gage would be reasonably estimated to be 
the net profits of the fields for the next ten- 
years. To this must be added the estimated 
price of one mani of wheat each year. 
Having found the money-value of the instal- 
meuts, the Court will proceed to ‘determine 
approximately the rate of interest and then 
find whether the principal with five years’ 
interest on Rs. 200 excoeds Rs. 248 (that is 
eight times the rent). 

I must notice another argument put 
forward by the learned Counsel for the 
respondent. Itis said that the transaction 
was nota loan secured by mortgage bat a 
purchase of future crops. The wording and 
terms of the document leave no room for 
such a contention. 

The decree of the lower Appellate Court 
is set aside, and the appeal is remanded 
to that Court for a fresh desision with 
reference to the above remarks. It 
will be necessary to take further evidenca 
in tbe case. Costs will follow the result, 

Decree set aside; Appeal remanded. 


CALCUTTA HIGH COURT. 
Seconp Cryin Appaat No. 763 or 1912. 
February 8, 1914. 

Present: —Justica Sir Ashutosh Mookerjes, , 
Kt, and Mr. Justice Beacheroft. 
HARADHAN DEB NATH —Putarytive — 
APPELLANT 
VEFSUS 


BHAGABATI DASI AND OTHERS — 


DEFENDANT3— RESPONDENTS. 

Specific Relief Act (I of 1877), 8. 22, cl. (it) —Specific 
performance—Vendor and purchaser—Oontract for salo 
of immoveable property—Non-production of essential 
document of title by vendor—Delay of one month in 
bringing suit —Hardship —Honest mistake. 

On April 22, 1910, tho defendant No. 1 entered 
into an agreement with the plaintiff to transfer to 
him certain immoveable property, and received the 
earnest money. Under the contract, the transaction 
was to be completed within threa months and the 
vendor had agreed to satisfy the purchaser tliat she 
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hada valid saleable interest in the property by 
showing him a copy of the Will of her mother. 
Neither the original Will nor a certified copy thereof 
nor the Probate was shown to the purchaser. On 
August 30, 1910, the defendant No. 1 sold the pro- 
perty to the defendant No, 2 and the plaintiff brought 
this suit ou November 5, 1910, for specific perform- 
ance of the contract. The defendant No. 2 was 
aware of the prior contract but, believing that it 
had ceased tio be operative upon the expiry of the time 
limited for its performance, he spent some money on 
the improvement of the property after his purchase: 
Held, (1) that the plaintiff was entitled to insist upon 
the production of a certified copy of the Will, as that 
document constituted a very important and essential 
element in the investigation of the vendcor’s title; 

(2) that the vendor had not carried out one of the 
essential terms of the agreement, namely, to satisfy 
the plaintiff as -to her title to the property by pro- 
ductions of the Will of her mother; 

(3) that the non-performance of the agreement with- 
in the three months prescribed thereby was not attri- 
butable to any default on the part of the plaintiff; 

(4) that, therefore, on July 22, 1910, that is, at the 
-end of three months from the date of the contract, 
there was a valid and subsisting contract between 
the plaintiff and defendant No. 1 which was enforce- 
able at the instance of the plaintiff; 

(5) that as the subsequent transferee purchased 
the property with full knowledge of the prior agree- 
ment with the plaintiff, he could not claim to bea 
bona fide purchaser for value without notice, and, - 

(6) that the plaintiff was entitled to have the con- 
tract specificially enforced not only against the 
vendor but also against the transferee. 

A delay of one month in the institution of a suit is 
not sufficient to justify a refusal of relief by way of 
specific performance. 

Clause (ti) of section 22 of the Specific Relief Act 
contemplates a case in which the vendor has 
entered into a contract without full knowledge of the 
circumstances. Mere improvidence or inadequacy is 
no hardship within the meaning of the clause, but the 
bargain must be so hard as to be unconscionable so 
that its actual performance would, inthe circumstances, 
be inequitable. But where the hardship has been 
brought upon a party by himself, the Court 
will not consider that, as a circumstance in favour of 
the refusal of specific performance, 

A person who entertains a doubt as to the exist- 
ence, present or future, of a certain fact bub deli- 
berately omits to make an inquiry which any prudent 
man under the circumstances would have made and 
which could have afforded him protection, cannot be 
-~ said to be the victim of an honest mistake. 

Kandarpa Nath Ghose v. Jogendra Nath Bose, 6 Ind. 
Cas, 141; 12 0. L. J. 891, relied upon. 

The defendants, therefore, are not entitled to be 
re-imbursed for the improvement made on the pro- 
perty. 

Appeal from the decree of the District 
Judge of 24-Pergannas, dated February 
2nd, 1912, modifying that of the Sub-Judge 
of that District, dated July 31st, 1911. 

Babus M anendra Nath Roy, Mohini Mohan 
Ohatteriee and Probodh Ohandra. Dutt for 


Babu Suresh Chandra Das, for the Appellant. 
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Dr. Sarat Ohandra Basack and Babu 
Amarendra Nath Bose, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for specific performance of 
a contract of sale of immoveable property. 
On the 22nd April,1910, the firai defend- 
ant entered into an agreement with the 
plaintiff to transfer to him the disputed 
property for Rs. 3,000 and recaived Rs. 500 
as earnest money; she subsequently received 
an additional sum of Rs. 10. Under the 
contract, the transaction was to be completed 
months. The conveyance, 
however, was not executed under circum- 
stances which we shall presently state, and 
on the 30th August 1910, the first defend- 
ant, it is alleged, sold the property in suit to 
the second defendant, who took the con- 
veyance in the name of his wife, the third 
defendant. The plaintiff thereupon com- 
menced this action on the 5th November 1910. 
The Court of first instance held that the 
transferee had taken with notice of the 
prior -contract and that the plaintiff was 
consequently entitled to a decree for specific 
performance. Upon appeal, the District 
Judge bas reversed this decision. He has 


_ dismissed the claim for specific performance 


but has directed the first defendant to refund 
to the plaintiff Rs. 510 paid by him as 
earnest money. The decree of the District 
Judge has been assailed in this Court on 
the ground, that upon the facts found, 
specific performance should have been 
decreed. This view has been controverted 
on bebalf of the respondents, and it has been 
argued that if specific performance is decreed, 
the defendant is entitled to be re-imbursed on 
account of the money spent by him for 
the improvement of the property after his 


purchase, 
The first question for consideration is 
whether specific performance should be 


allowed in this case. As already stated, the 
contract was to be performed within three 
months from the 22nd April 1910. The 
second defendant purchased the property 
after the expiration of the three months and 
his case is that although, as evidence shows, 
the transferee was aware of tbe prior con- 
tract, the prior contract had ceased to be 
operative upon the expiry of the time 
limited for its performance. To determine 
whether the contract with the plaintiff was iu 
force ou the day when the property was 
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transferred to the second defendant, we have 
to consider what had happened batween the 
22nd April 1910 and the 40th Angust 1910. 
Under the contract, the vendor had agreed 
to satisfy the purchaser that “she had a 
valid saleable interest in the property by 
showing him a copy ‘of the order of the 
Colleotor about the registration of her 
name in respect of the property, the 
Will of her mother Brahmamoyes and other 
papers relating thereto”, On the 15th 
July 1910, a letter was addressed on behalf 
of the plaintiff to the first defendant in which 
it was pointed out that nothing had baen 
done up to thas time towards the 
performance of the contract, and it ‘was 
stated that as it would be necessary to 
examine the title to the property and to 
draft a conveyance, the title-deeds should 
be sent immediately. “A second letter was 
addressed on behalf of the plaintiff to the 
first defendant on the 21st July 1916, 
that is, on the day previous to that fixed 
as the latest day for the performance of 
the agreement. In this letter it was stated 
that the documents relating to the pro- 
perty had not yet been shown, nor had 
the plaintiff been informed as to whether 
the vendor had registered her name in the 
Collectorate, but that the plaintiff was ready 
with the purchase money and was anxious 
to examine the documents of title. On the 26th 
July 1910, Babu Annada Prosad Banerjee, 
Pleader for the first defendant, wrote a letter 
to the plaintiff in which he stated that 
his client had got her name registered in 
the Collectorate, and that the copy of the 
order of the Collector and other title-deeds 
relating to her title had been shown to the 
plaintiff, but that the plaintiff had delayed 
to pay the balance of the consideration 
money and to get a conveyance executed 
by her. The letter concluded with the 
statement that, unless within seven days from 
the date thereof, the balance of the con- 
sideration money was paid and a 2onveyance 
executed, the land would be transferred at 
the choice of the vendor and the earnest 
money would be forfeited. Three days later 
on the 29th July, a reply was sent to this 
letter on behalf of the plaintiff in which he 
alleged that the title-deeds had not been 
shown to him. There was subsequently a 
letter dated the 12th August 1910 in which 
the plaintif complained that the time for 
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the performance of the contract had already 
expired and that the vendor had done 
nothing to complete the transaction, with 
the result that no other course was left 
open to ‘the purchaser than to seek the 
protection of the Court. On the 2nd 
September 1910, another letter was sent 
on behalf of the plaintiff to the first 
defendant in which it was stated that 
although after repeated demands some of 
tho title-deeds had been produced as also 
a draft copy of the Will alleged to have 
been executed by her mother, neither an 
attested copy of the Will nor the Probate 
had been shown to him. It is not dis- 
puted that the original Will was not 
shown by the vendor to the purchaser 
nor was a certified copy thereof produced. 
It is also conceded that the Probate with 
copy of the Will annexed was not shown 
to the purchaser, fot the reason explained 
in this Court, namely, that the Probate 
had uot been actually taken ont, though 
the order for its issue had been made by 
the Probate Court. It is plain consequent- , 
ly, that the vendor had. not carried ont 

one of the essential terms of the agree- 
ment, namely, to satisfy the purchaser as 
to her title to the property by production 
of the Will of her mother, Brahmamoyee. 
It was suggested in the Court below that 
it was impossible for the vendor to carry 
out literally the terms of the agreement, 
because the alleged Will which she under- 
took to produce was in the custody of 
the Probate Court, This may be accepted 
as a true statement of the circumstances 
of the case. Bat it was plainly practicable 
for the vendor todo the next best thing, 


namely, to produce a certified copy of 
the Will. Consequently it cannot be held 
that the non-psrformance of the agree- 


ment within the three months prescribed 
thereby was attributable to any default on 
the part of the purchaser. The purchaser 
was entitled to insist upon the production 
of a certified copy of the Will, as that 
document constituted a very important 
and essential elementin the investigation 
of the title. Botit has been argued on 
behalf of the respondents, that the default 
on the part of the vendor was neither 
material nor essential, because a copy was 
produced of a compromise petition between 
the parties to the Probate procesding and 
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that the plaintiff should. have accepted that 
document in lien of a certified copy of the 
Will. In our opinion, there is no force in 
this contention and the cases to which refer- 
ence was made on behalf of the respondents 
namely, Ozford v. Provand (1) and Lamare v. 
Dizon (2), are clearly distinguishable. No 
doubt, these cases draw a distinction between 
essential and non-essential terms of a con- 
tract. But in the case before us, it is 
im possible to bold that the production of the 
Will was a non-essential term of the agree- 
ment; nor can we hold that the plaintiff was 
bound to have the title investigated on the 
basis of the petition of compromise filed in 
tbe Probate proceeding. A question might 
well arise hereafter as to the validity of that 
compromise and the plaintiff was entitled 
to insist upon the production of the original 
or of a certified copy of the document which 
the defendant had expressly undertaken to 
produce. Reference, however, was made to 
section 55, sub-section 1, clause (b), of the 
Transfer of Property Act to establish the 
position that the seller is only bound to 
produce to the buyer on his request for 
examination all documents of title relat- 
ing to the property which are in the 
seller’s possession or power. But it was 
overlooked that this is subject to the 
introductory words of the section, namely, 
“in the absence of a contract io the contrary.” 
The position, therefore, is well established 
that on the . 22nd July 1910, the plaintiff 
was notin defanlt, thatthe contract was 
still enforceable at bis instance and that if it 
remained unperformed, the vendor defendant 
‘was responsible for the situation. This view 
is consistent with the fact that subsequently 
the vendor defendant did call upon the 
plaintiff to perform the contract within a 
period named. There is thus no escape 
from the position thaton the 22nd July 
1910, there was a valid and subsisting con- 
tract between the plaintiff and the first 
defendant which was enforceable at the 
instance ofthe plaintiff. The subsequent 
transferee entered into an agreement to 
purchase the property with full knowledge 
ofthis prior agreement. 
ceqaently claim to be a bona fide purchaser 
for value without notice and the plaintiff is 


entitled to bave the contract specifically 
(1) 2 P. 0. 185 atp. 156; 5 Moore P. ©. (xN. s.) 150; 
16 Eng. Rop 472. 
(2) 6 H.L, 414 al p. 422; 48 L, J. Ch. 203,22 W.R. 49. 


He cannot con- 
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enforced not only against the vendor but also 
against the transferee. 

Bat is has been contended that specific 
performance should be refused on the ground 
mentioned in section 22 of the Specific Relief 
Act which provides that the jurisdiction to 
decree specific performance is discretionary 
and the Courtis not bound to grant such 
relief merely because it is lawful to do so; 
the discretion of the Court, however, is not 
arbitrary -but sound and reasonable, guided 
by judicial principles and capable of correc- 
tion by a Court of Appeal. It was argued 
for the respondents with reference to the 
priociple thus formulated, that there was 
delay in the institution of the suit, and that 
as beforeits commencement, the transferee 
had spent money for the improvement of the 
property, the plaintiff should not be allowed 
a decree for specific performance. We are of 
opinion that there is no force in this conten- 
tion. The transfer to the third” defendant 
took place on the 30th August 1910 and the 
conveyance was registered on the following 
day. The suit was instituted on the 5th 
November 1910. The Courtin which the 
suit could be instituted was closed from the 
2nd October to the 3rd November, Can we 
under these circumstances hold that there 
was such delay iu the institution of this suit 
as diseantitled the plaintiff to a decree for 
specific performance ? Our attention has not 
been drawn to any case in which a delay of 
one month in the institution ofa suit has 
been held sufficient to justify a refusal of relief 
by way of specific performance, On the other 
hand, there are instances in which a delay for 
a much longer period has not been considered 
sufficient, For instance in the case of Marquis 
of Hertford v. Boore (8) a delay of fourteen 
months was not considered a bar to the 
plaintiff's claim. Inthe case of Hads v. 
Williams (4) where the contract was for a 
lease of a coal mine, a delay of three years 
and a half was considered fatal. In South- 
comb v. Bishop of Egeter (5) a delay of about 
eighteen months was held to have the same 
effect and in Lord James Stuart v. London and 


North Western Railway Oompany (8) a delay 

(3) 5 Ves. 719; 31 Eng. Rep. 823; 5 R. R. 149. 

(4) 4 DeG. M. and G. 674; 3 Eq. R. 244; 1Jur. (N. 8.) 
193; 3 W. R. 98; 102 R. B. 326; 24 L.J. Oh, 581; 43 
Eng. Rep. 671. 

(5) 6 Hare 213; 77 R. R. 86; 16 L. J. Ch. 878 11 Jur 
725,67 Eng. Rep. 1145. 

(8) 1 DeG. M. & @. 721; 21 L. J. Oh. 450; 16 Jur. 
581; 42 Eng. Rep. 733; 91 R. B. 272, 
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of twenty-one months was considered fatal to- 


the bill for specific performance. The 
- shortest period which had been ‘considered 
fatal is a delay of three months aud thirteen 
days as happened in the case of Glasbroot v. 
Richardson (7). We cannot possibly give 
effect to the contention that the present saib 
was instituted with undue delay. 

It has finally been contended that specific 
performance should be refused because in the 
terms of section 22, sub-section 2of the 
Specific Relief Act, the performance of the 
contract would involve hardship on the 
purchaser defendant which he did not foresse, 
whereas its non-performance would involve 
no such hardship on the plaintiff. There is 
clearly no force inthis contention. 
clause clearly contemplates a case in which 
the vendor has entered into a contract with- 
oat fall kaowledge of the circumstances. 
Instances of cases may ba found in the books, 
where it has been held that mere improvi- 
dence or inadequacy is no hardship within the 
meaning of the rule, but that the bargain 
must beso hard as to be inconscionable, so 
that its actual performance would in the 
circumstances be inequitable. But where 
the hardship bad been brought upon the 
defendant by himself, the Court will not 
consider that as a circumstance in favour of 
the refusal of specific performance. On the 
merits of the case, we consequently hold that 
the plaintiff is entitled to a decree for specific 
performance. 

The only other question which requires 
consideration is, whether the defendant is 
entitled to be re-imbursed forthe improvement 
that he has effected onthe property. The 
case for the defendant is that Rs. 900 has 
been spent in repairs, and it has been argued 
that it would be unjust to allow the plaintiff 
to reap the benefit of this expenditure. Iu 
support of this contention, our attention has 
been invited to a passage from Dart on 
Vendors, Vol. II, page 944, which, however, 
is of no assistance to the respondents: “Where 
a purchaser for value is evicted in equity 
under a pricr title, he will be credited with 
all money expended by him in necessary 
repairs or permanent improvement’. Mill v. 
Hill (8). But this rule does not apply where 
the improvements have been made after he 

(7) 23 W. R. Eng. 51. 


(8) 3 H. L. O. 828, 12 Ir. Eq. R 107; 10 Eng, Rep, 
330; 88 R. R. 358. 
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has discovered the defect ia title [ Kenney v. 
Brown (9), Olare Hall v. Harding (10) and 
Monro v. Taylor (11).] In the case before us, 
what isthe position of the parties? The 
transferee had notice of the prior agreement; 
bat he alleges that he assumed, that as the 
three months allowed for its performance 
had expired, the contract had ceased to be 
operative. The assumption was obviously ' 
erroneous, betause even after the expiry of the 
time prescribed for the performance of an 
agreement, it may still be enforceable under 
various circumstances; for instance, if time 
is not of the essence of the contract, or if 
the time has been extended, or if the party 
who is entitled to repudiate the contract 
by reason of the default of the oppcsite 
parly, chooses to waive the breach and seeks 
to enforce the contract. On the other hand, 
the transferee, if his allegation is assumed to . 
be true, with full knowledge of the prior, 
contract, did not take any steps to communi- 
cate with the plaintif., In this view there 
was an omission of inquiry which any prudent 
man under the circumstances would have 
made. We cannot consequently hold that 
defendant is the victim of an honest mistake. 
He has deliberately omitted to make an 
enquiry which could have afforded him 
protection. Butitis worthy of note that 
the case for the plaintiffis that the defendant 
was actually warned by him not to puchase 
the property. This was found as a fact by 
the Subordinate Judge who concluded, upon 
the evidence, that the defendant had been 
forbidden to purchase the property in view 
of the previoas engagement with the plaintiff. 
This fact was stated by Babu Annada 
Prosad Bannerjee, the Pleader for the. first 
defendant, who was examined as a witness by 
the plaintiff; the statement was made in the 
examination-in-chief and the witness adhered 
to it in the cross-examination. The District 
Judge has not negatived the finding of the 
Subordinate Judge that the plaintiff bad 
forbidden the defendant to purchase the 
property. If this be taken to be the true 
state of facts, what is the position of the 
defendants? They have entered into the 
transaction with their eyes open. They have 

(9) 3 Ridgw. 492 at p. 518. 

(10) 6 Hare 273,17 L. J. Ch. 301; 12 Jur. 511; 67 
Eng. Rep. 1169; 77 R. R. 115. 

(11) 8 Hare 5l at p. 60; 85 R. R. 194; 68 Eng. 


Rep. 269; Affiirming 3 M. & G. 713; 21 L, J. Ch. 525; 
42 Eng, Rep. 434. i : 
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‘acted. on the assumption of risk, and a 
person who entertains adoubt asto the 
existence, present or future, of a certain fact, 
cannot be said to bs the victim of an honest 
mistake, The view we have taken is 
supported by the principles exolained by this 
Court in the case of Kandarpi Nath Ghose v. 
Jogendra Nath Bose (12). The position of the 
defendant who has taken with notice of the 
prior contract and who has omitted to make 
an effective iuquiry from the plaintiff is n> 
better than that of the vendor herself, and 
ao far.as the vendor is concerned, it is clear 
that if he makes permanent improvements, 
the purchaser would be entitled to the benefis 
thereof without further paymeut. [See Olare 
Hill v. Harding (10); Monro v. Taylor (11)]. 
The defendants consequently have not 
established any right to be ra-imbursed for the 
improvement made on the property. They 
have not shown that the improvement was 
needed; on the other hand, the fact that the 
money spenton the improvement was sixty 
per cent. of the value of the house would tend 
to throw doubt as to the wisdom of the course 
adopted by them. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of firat instance restored. 
This order will carry costs both here and in 
the Uourt of Appeal below. ` 

We are informed that the balanca of the 
purchase-msney was deposited by tbe 
plaintiff in Court, parsuant to the order of 
the Court of first instance. The order of 
that Court with regard to the execution of 
the conveyance will now be carried out. 
We farther direct, that as soo as the 
conveyance is executed, the pleintiff be 
placed in possession of 
against the defendants in 
decree of this Court. N 


execution of the 


Appeal allowed. 
(12) 6 Ind, Oas. 141; 12 C. L. J. 391, - 


-house, 


| decree against the petitioner. 
the property as 


MADRAS HIGH COURT. 

Civit Reviston Petition No. 545 or 1911. 
March 10, 1914, 
Present:—Mr. Justice Ayling. 
VALLURI BASAVAYYA—Derenpant— 
PETITIONER 
1ersus 


PERURI KISTNA BRAHAMAM 


AND OTHERS — PLAINTIFF3 — RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXI, rr. 
16, 17—Absence of defendant—Affixture to door of 
when good service—Due and reasonable 
diligence. 

The amount of “due and reasonable diligence” 
which a serving officer must exeroise, before affixing 
a notice to the door of the house in which the person 
to be served resides, is a question to be decided on the 
facts of each case. 

Tf the person to.be served with, has gone to another 
village, it is nob the duty of the serving officer to 
wait till he returns or to pursue him to that village. 
In such cases, service by affixture would be “good 
service”. 

Sankaralinga Mudali v. Ratnasabhapati Mudali, 21 
M. 324; 8 M. L. J. 58, Subramania Pillai v. Subra- 
mania Ayyar, 21 M. 419, followed. 

Abraham Pillai v Donald Smith, 29 M. 324; Vella. 
yappa Chetty v, Veerappa Chetty, 22 Ind. Cas. 498; 
(1914) M. W. N. 79; 1 L. W. 1; Sakina v. Gauri Sahat 
Debia, 24 A. 302, A. W. N (1902) 68, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Subordinate Judge of 
Kistna, at Ellore, in Miscellaneous Petition 


No. 85 of 1911 in Civil Sutt No. 926 of 1909, 
dated 30th March 1911. 


Mr. V. Ramadoss, for the Petitioner. 


Mr. V. V. Sreentvasa Aiyangar, for the 
Respondents, 

JUDGMENT.—The lst respondent in this 
case is the transferee of a Small Cause 
He applied 
for execution under Order XXI, rule 16, of 
the Code of Civil Procedure. Notice of the 
application as required by that rule was 
issued to the petitioner and served by 
affixture on 26th November 1910, the date 


-of hearing being 5th December 1910. On 


5th December 1910, the petition ‘was 
heard. The original defendant admitted the 
transfer. The petitioner was absent. The 
Subordinate Judge apparently held the ser- 
vicə of notice on the petitioner to be suffi- 
cient aud passed an order for attachment in 
execation 

On 12th January 1911, the petitioner pre- 
sented an application to get aside that order, 
alleging inter alia that be had reveived no 
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notice. This was rejected by tha Subordi- 
nate Judge on 30th March 1911. In para- 
graph 2 of his order the Subordinate Judgs 
holds that the petitioner had notice, that 
is, that the service was sufficient. Against 
that order, the present revision petition 
is presented under section 25 of Act IX of 
1887, 

The sole question for disposal is whether 
the service of the notice by affixture on 
26th November 1910, is such as the Sab- 
ordinate Jadge could legally hold to be 
eutlicient, 

No other point has been argued. 

The facts relating to the service are set 
forth in tbe process-server's affidavit and are 
not traversed, 

“Having gone to the said village on 26th 
November 1913 and made inquiry about 
this defendant and bsing told by the women 
at the house and Kalur Venkayya that he 
want to Bezvada and that it is nob kaown 
when he will return I have affixed the dupli- 
cate to the honse-door. As the village 
officials were not present [ have not brought 
the report.” Boezwada is stated to be about 
four miles from tte poetitioner’s village. 

The law ou the subjectis contained in 
Order V, rule 17, of the Code of Oivil Pro. 
cedure; and (omitting surplus verbiage) the 
poiut is whether it was open to the Sab- 
ordinate Judge to hold that the serving 
officer “after using all dae and reasonable 
diligence” was unable to fiad the petitioner. 
If so, he was authorized to sarve the notice 
by affixture and the Court might treat this 
servica as sufficient, 

Certain reported cases have beea quotad on 
the petitioner’s behalf to show thatit was 
not open to the Subordisate Judge to come 
to this conclusion. These are Subramania 
Pillu v. Subramania Ayyar (1), Abraham 
Pillai v. Donald Smith (2), Vellayappa Ohetty 
v. Veerappa Ohelty (3) and Sikina v. Gauri 
Sahai Debian (4). I have carefully considered 
the judgments in these cases; but I do not 
find therein any rule of law which is bind- 
ing on me in the present cise. They are all 
cases preseuting points of . similarity to the 
preaent case in which an order of a Sab. 
ordinate Court treating service by affixture 


(1) 21 M. 419. 
(2) 29 M. 824. 

(3) 22 Ind.-Oas, 498; (1914) M. W. N. 79,1 L. W. L 
(4) 24 A. 802; A. W. N. (1902) 68. 


as sufficient was set-aside. Both the two 
last named were regular appeals in which 
a High Court wonld interfere if it dis- 
agreed with the Subordinate Court’e order on 
its merits. The two earlier cases were, how- 
ever, casesin which the Court revised the 
order under section 25 of Act IX of 1887, 

It seems to me that the question of 
whether the serving officer was unable 
“after using all due and reasonable dili- 
gence” to find the defendant is a pure question 
of fact which must be determined on the 
merits of each case. So much is clearly laid 
down in an earlier case [Santaralinga Mudali 
v. Ratnasabapatt Mudali (5)] by the very 
same two learned Judges as decided in 
Subramaniam Pillai v. Subriamania dAyyar 
(1) and I think it may be said with some 
confidence that in view of this expression 
they did not intend to decide anything 
more in Subramaniam Pillai v. Subramania 
Ayyar (1) than that the service in that case 
was not proper. . 

The judgment in Sankaralingı Mudali v. 
Ratnasabhapat? Mudali (5) not only makes 
it clear that each questioa of this nature 
should be decided on its merits by the Court 
issuing the summons or notice, but makes 
illustrative remarks which are at least as 
pertinent to the presert case as those in 
the cases relied on by the petitioner’s Vakil. 

I have, therefore, to decide whether on the 
record befure him the Subordinate Judge was 
not legally justified in coming to the con- 
clusion that the service was sufficient. The 
record shows that the process-server on arriv- 
ing at the petitioner’s house found him 
absent and was informed by the women of his 
family and another man that he had gone 
tv Bezwada and it was not known when he 
would return. What under these, circum- 
stances did “due and reasonable diligence” 
require? As far as I oan see the process- 
server could have done only one of two 
things:— i 

(1) to follow the petitioner to Bezwada in 
the hope of finding him, 

(2) to wait in his village until he should. 
return. 

Bezwada is a town of 32,000 inbabi- 
tants and it does not appear that the pro» 
cess-server had any indication of where in 
that town the petitioner was to be found; 
ar, on the other hand, reason to expect his 


(5) 21 M. 824; 8 M. L. J. 58. 
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return within a short period of time. It is 
difficult to say that it was the duty of the 
process-server to adopt either course. Cer- 
tainly I am not prepared to say that the Sub- 
ordinate Judge could not legitimately come to 
an opzosite conclusion. - 

I am, therefore, of opinion ihat there 
are no sufficient grounds for interference 
and, I dismiss the revision petition with 
costs, ` i - 
Petition dismissed. 





BOMBAY HIGH COURT. 
First Oivi Arrear No, §0 or 1912. 
August 1, 1913. 
Present;— Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Heaton. | 
B. A. BRENDON— Derenpant— APFELLANT 
© versus 
SHRIMANT SUNDERABAI— 


PLAINTIFE— RFSFONDENT, 
Service land—Inalienability—Family custom—- 
Effect—Service land remaining in family for long 
period of years and descending by rule of primogeniture 


—Presumpltion, as to nature of tenure— Last holder, | 
whether can put an end to tenure based upon family | 


custom—Summary Settlement Act (Bom. Act II of 
1868)—Settlements—Hereditary Offices Act (III of 
1874) — Will—Probate—Findings of Probate Court con- 
clusive—LHvidence Act (I of 1872), s. 41. 

Settlements which have been effected under, and 
are within the purview of, Act II of 1863, prevent 
the Imam lands to which they. relate, from being 
subject to the provisions of the Vatan Act of 1874, 
because the holders of those settlements are no 
longer hereditary offcers holding for service. 

Service land is usually inalienable, and evidence 
that service land has remained in a family for a long 
period of years and descended by the rule of primo- 
geniture is more consistent with the fact of its being 
held for service than with the theery of any special 
family custom. If the service has come to an end, 
the last holder, if he have no sons or co-sharers, can 
put an end to the tenure, if any, based upon family 
custom. 

Rajah Mahendra Singh v. Jokha Singh, 19 W. R. 
21l at p. 212 and Matra Mondal v. Hart Mohun 
Mullick, 17 ©. 155, followed. 

The Inams of the Desais of Navalgund should be 
treated as the property of an ordinary Hindu land- 
owner, subject to the payment of the agreed quit- 
rent to Government, 

Where in regard toa Willit was contended in a 
Probate Court that the testator had revoked his Will 
twenty-four hours before his death and that he had 
given authority to his widow to adopt but the Pro- 
bate Court found against the contentions and its 
decision was affirmed on appeal: 
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Held, that the decision of the Probate Court on the 
contentions raised was conclusive and that it was not 
open to a District Court in a subsequent suit to re-try 
those issues, 


First Appeal from the decision of the 
Srst class Subordinate Judge at Belgaum, 
in Suit No. 50 of 1909. 

Messrs. Jayakar and Rudrappa, (with him 
Mr. Mulgaonkar), for Appellants Nos. 1, 2 
and 4. 4 

Messrs. Jardine and Weldon (with him Mr. 
Nilkanth Atmaram), for the Respondents. 

JUDGMENT.—The plaintiff sued for 
a. declaration that the Will and codicil of 
the deceased Desai of Navalgund was in- 
operative and the defendants as executors 
had no rights under it, and that the 
plaintiff No. 2 was the lawfully adopted 
son of the deceased, and they prayed for an 
injunction restrainiug the defendants from 
entering into possession of the plaint pro- 
perty. The Desai of Navalgund was the 
last of a series of Desais whose title came 
into existence inthe time of the Bijapur 
Monarchs in the 17th century. The Desai 
was the Chief Revenue Officer of the district 
under both the Mahomedan Rule and the 
Maratha Rule which followed ib. Daring 
the tenure of offica of the family, to which 
the deceased Lingappa belodged, many 
grants in nam of villages bad been made 
to the Desai for the time being. Some. 
times. they were expressed to be for the 
Desai and his karkuns and sometimes 
they were grants given to the Desai simply. 

After the disturbanc3 and the unsettle- 
ment caused by the irruption of Tipoo 
Sultan into the southern Maratha country, 
the grants to the Desai family were eventual. 


-Jy confined to ten villages. 


The sarvices of the Desai as a Revenue 
Officer were not made use of during the 
British rale and he was informed in 18148 
by tbe Oollector under the provision of 
section 2 of Bombay Act XI of 1843 that 
his services as a Revenue official would not 
be required of him. At that time and for 
many years afterwards the officials of the 
British Government in the Southern Ma- 
ratha country were occupied in investigat- 
ing and passing decisions and coming to 
settlements regarding claims to znam lands, 
held whather for service or as reward for 
past services, and in the course of the 


` proceedings the Desai for the time being. 
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was offered the option of commuting his 
service by payment of an annual sum in 
the nature of a quit-rent for the lands 
which he held up to that time on service- 
tenure, or by occasional payments in the 
nature of fines, both which classes of payment 
were styled "nazarana.” 

Under tho Government Resolation No. 455 
of the 6th of February 1862, the request 
of the Revenue Commissioner for sanction 
to the treatment of the Navalgund Desai’s 
“notges” aS a personal holding continuable 
to the holder on the terms of the Summary 
Settlement was sanctioned, and in consequence 
of that sanction the offer of the settlement 
was made to the Desai, and that offer was 
accepted on the terms that the commutation 
payment should be in the nature of an 
annual nazarana or quit-rent, That was 
in the year 1862. At that time there was 
no express legislative provision sanctioning 
such settlements, although if may well be 
argued that the commutation of a service, 
which was no longer wanted, by an agree- 
„ment to pay a fixed yearly sum was 
within the competence of the executive 
authority in the Bombay Presidency. But 
. any doubt as to the validity of the settlement 

is put anend to by reference to section 12 
of Bombay Act 11 of 1863, which ‘applies 
to the Districts in which the Navalgund 
Desai’s Inam villages lay. It isin the follows 
ing terms:— 

“All notices and orders issued, and all 
settlements made,in the Districts subject 
to the operation of Act XI of 1852, previous 
to the passing of this Act for the purpose 
of carrying out its objects, shall be as 
valid and as binding on Government, and on 
. the holders and owners of, and all persons 
interested in, lands affected by such notices, 
orders, and settlements as if this Act had 
been passed before the said notices and 
orders were issued, and the said settlements 
made, which shall accordingly be regarded 
and taken to have been made under this 
Act, all the provisions of which, as to the 
future rights, privileges, and duties of the 
holders and owners of land to be brought 
under settlement by it shall apply to the 
holders and owners of land already brought 
under settlement as aforesaid.” 

It has not been contended that the Bombay 
Legislature had not authority to enact 
that section validating the settlements so 
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made, and the settlement made with the . 
Navalgund Desai must, therefore, be taken 
to be a settlement valid and binding upon 
the Government. 

What then was the position of tue 
Navalgnnd Desai after this settlement ? 
He was no longer liable to render any 
service in respect of the lands held by 
him, and they were, therefore, no longer 
held upon a -service-tenure. The ferms 
apon which they were held were that 4 
fixed annual quit-rent should be paid for 
them. It is contended for the plaintiffs 
that the lands as service lands in the. 
possession of the Desais for the last 200 
years were impressed with the character 
of inalienability. It has been suggested, 
but faintly, that the inalienability arose by 
reason of family custom, but no evidence of 
any importance has been adduced in support 
of that contention. 

The more serious argument-is that lands 
assigned as emoluments of District Revenue 
Officers were inalienable by custom and by 
express legislative provision. The first 
legislative provision on the subject, to which 
we have been referred, is Regulation XVI 
of 1827. As regards the argument based 
on custom we must consider whether the 


- character of inalienability was attached to 


these lands by law er custom at the time 
of the passing of that Regulation. The 
question was discussed by Sir Michael 
Westropp in Rrishnarav Ganesh v. tangrav 
(1). Hesays :— 

“As to civil hereditary offices, and the 
inams (watan) annexed to them, the balance 
of authority seems to incline in favour of 
the alienability in permanence (previously 
to British legislation) as well of the offices 
as of the znams appendant to t.om, together 
or separately......{n the case of some, but 
not of all, auch offices, the assent of the 
Native Government seems to have been 
necessary to the validity of the alienation, 
and also, if the watan were undivided, 
the assent of the c2-parceners, if any.” 

With reference to those last remarks, it is 
to be observed that after the settlement,- 
which derives i:s conclusive validity from the 
legislative provisions of Act If of 1863, there 
can be nc donbt as to the assant of the Govern- 
ment for the time being to the alienability 


(1) 4B. I. 0. R. A. O. J. Lat p 11. 
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of the inums, and as far as concerns the 
testator in the present case, there is no question 
of any co-parceners, unless it be beld thatthe 
2nd plaintiff is an adopted sox, and in that 
position entitled to the rights of a eo-parcener. 
` Authority, therefore, is in favour of the 
conclusion that up to the legislation of 1827 
these ¿nams wero not inalienable. 

The Regulation XVI of 1827, section 20, 
prohibited alienation, by any hereditary officer, 
of his oficial emoluments, and directed that 
such official emoluments enjoyed by a co-sharer 
should not leave the family in which the 
office was vested. The Rəgulation of 1827 
was superseded by the Vatan Act of 1874. But 
that Act came into force long after settle- 
ment of the inam lands tn 1862, and settle- 
ments which have been effected under, and 
are within the purview of, Act IL of 1863, 
prevent the ‘nam lands, to which they relate, 
from being subject to the provisions of the 
Vatan Act, because the holder under the 
settlement is no longer a hereditary officer 
holding for service. 


Is there then any reason why the crams 
held by the Desai should, subsequent to the 
settlement, be regarded as impressed by any 
inalienable character such as does uot 
appertain to the property of an ordinary 
Hindu landowner? It appears to us that 
there is not, and that conclusion is supported 
by the judgment of the Privy Council in 
Rajah Mahendra Singh: v. Jokha Singh (2) 
with reference to what was known as 
“mafeebirt tenure.” Service was commuted 
for a quilt-rent, and it was held by the 
Judicial Committee, if the donee’s descend- 
ants continue to pay the rent, the tenure is 
altered from service to rent. In the case 
of service land, which in practice at all events 
is not usually alienated, it is dificult to 
establish a family custom, which should 
have any effect, as distinct from the ordinary 
incidents of a service-tenure, and, evidence 
that land has remained in a family for a long 
period of years, and descended by the rale 
of primogeniture where it is service land, is 
more consistent with the fact of its being 
held for service than with the theory of any 
special family custom. Moreover, when the 
service has come to an end the last holder, it 
he kave no sons or co-sharers, can put an end 
to tenure based upon family custom: see 


(2) 19 W. R. 211 at p. 212. 
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Rajkishen Singh v. Ramjoy Surma Mozcomdar 
(8). If then the inams of the Desai may be 
treated as the property of an ordinary Hindu 
landowner, subject to the payment of the 
agreed quit-rent to Government, there is no 
reason why he, in the absence of co-parceners, 
should not dispose of that property by Will. 
He has made some provision for his wife, 
the first plaintiff, providing her with Rs. 100 
a month, and a certain retinue, and if he 
did make a Will as is alleged, it is difficult 
to see how a subsequently adopted son can 
defeat the provisions of that Will. 

The Will was propounded for Probate 
in the District Court of Belgaum, a Coart 
competent to try the questions arising in 
this suit. “That Court decided that the Will 
and codicil, under which the defendants 
claim, was a testamentary document executed 
by the testator, and as a consequence the 
provisions of the testator speak from the 
time of his death. These testamentary 
provisions include a provision for charity, 
based upon the recognition of the fact that 
he has no natural born son, and upon the 
assertion that he has not given and will not 
give the widow authority to adopt any son 
after his death, The contention, however, on 
behalf of the second plaintiff is that he 
ia a validly adopted son of the testator. In 
order to prove that eleven witnesses are 
prodaced who speak to words uttered by 
the teatator within twenty-four hours of 
his death in which he stated that he had 
revoked his Will and given his widow author- 
ity to adopt a son. These allegations were 
put forward in the Probate Court by the 
same parties, the first and second plaintiffs, 
in their contention with the executors, who 
are the present defendants, who were then 
proponnding the Will and the codicil. 
Thirteen other witnesses were upon that 
occasion produced to prove the statements of 
the testator as to revocation of the Will and 
authority to adopt, and those thirteen witnesses 
were disbelieved by the Probate Court. The 
decision of the Court upon that point was 
affirmed by the High Court in appeal. The 
allegation of the plaintiffs involves the 
destruction of the conclusion arrived by the 
Probate Court negativing the alleged 
revocation and affirming the testamentary 
character of the Will which contains the 


(3) 1 C. 186 at p. 195, 19 W. R. 8. 


224 


INDIAN OASES. 


Ligi4 


JANKI KUNWAR v, NARENDRA BAHADUS PAL SINOH. 


statement with reference to authority to adopt. 
Ib appears to us that the learned Judge of 
the lower Court was in error in thinking that 
it was open to him, after the decision of the 
District Court in the Will case, to try the 
question of the authority which was bound 
up with the question of revocation in the 
present suit, The issue which was decided 
by the Probate Court was that the words of 
clause 9, as part of the Will, formed part of 
testamentary document speaking from the 
death of the testator, and that conclusively 
determined between the parties the question 


whether or not the testator had 
revoked his Will twenty-four hours 
before his death, and whether. or not 


the statement, as to his having given any 
authority to his widow to adopt, expressed 
his wishes at the time of his death. There- 
fore, under section 11 of the Civil Procedure 
Code, the Subordinate Judge should not 
have tried the issue, because the District 
Court which tried the Probate case was 
competent to try the present suit, although 
in order to relieve the superior Court of 
part of its work section 15 of the Code 
provides thatevery suit shall be instituted 
in the Court of the lowest grade compstent 
to try if, and, therefore, this suit was 
instituted in the Court of the first class 
Subordinate Judge: see Nidhi Lalu. Mazhar 
Husain (4) and Matra Mondal v. Rari Morun 
Mullick (5). 

We now come to tbe case of the third 
plaintiff, He can only be joined in this 
guit with the other plaintiffs if he makes 
common cause with them, and claims that 
he is entitled jointly, severally or in the 
alternative, upon proof of the allegatiors 
contained in the plaint. His case is, he 
being aman of forty years of age, born 
subsequent to the Settlement of 1862, that 
from his own knowledge he can say that 
his father and grandfather and great- 
grand father were karkuns under the Desai 
of Navalgund, and that, therefore, they" were 
entitled as beneficiaries, as persons answering 
a particular description in the sanads to 
share in the revenues of tbe cam villages 
with the Desai. In so faras there is any 
contest between the third plaintiff and the first 
and the second plaintiffs as to their respective 
rights to the revenues of the inam villages, 


(4) 7 A. 280; A. W. N. (1885) 1. 
(5) 17 0. 155. 


the third plaintiff is not competent to join 
with them in this suit, but we do not think that 
any question of misjoiader really arises, 
because upon the evidence in the case the 
only imam, in which it is cloarly shcwa 
that the karkuns, whom the third plaintiff - 
claims to represent, were interested, was an 
inam of land amounting to twenty acres in 
Kalapor which is not ia qnestion in this 
suit (see Exhibit 77, clauses 11,1, and Exhibit 
91). Thethird plaintiff, therefore, ic relation 
to lands in suit stands in no better position 
than the first and the second plaintiffs. In 
respect of the lands in suit, other thau the 
Patilki and Kulkarnikt Vatans, in which the 
first plaintiff,as the widow of the testator, 
would be interested as Vatandar: and which 
under section 5 of the Vatan Act of 1874 
would not be alienable by the Will, the snit > 
must fail. If it is agreed which lands 

mentioned in the plaint are held upon service» 
tenure, as Patilki or Kulkarniki Vatans, they 

can be excluded from the decree dismissing the 

suit, and the plaintiff will be entitled to a 

declaration regarding them. If an agreement 

cannot be arrived at, there must be a remand 

to the lower Court to ascertain what those , 
landsare. We think that iu this case the 
costs of both parties in both the Courts 
should come out of the estate. i 

Appeal dismisset. 
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In the year 1866 at the time of the first Regular 
Settlement of Fyzabad District an inquiry with 
respect to the rule of alluvion and diluvion was made 
and it was found that the oustom of dkar-dhura (deep 
stream boundary), by which the main channel of the 
Gogra was treated’as the constant boundary between 
the villages abutting on the opposite sides of the 
river, prevailed generally iu the locality. Rubkars or 
orders were issued that those landholders who ac- 
cepted the custom should file tgrarnamas or declara- 
tions acknowledging the custom, while those who 
disputed it should give proof of the rule of alluvion 
and diluvion which they set up. The igrarnamas 
were accordingly filed. They wound up with a de- 
claration that the parties to them of their own free 
will and accord accepted the usage of dhar-dhura and 
that they and their successors-in-interest would in 
future act in accordance with it. But no entry re- 
lating to such custom was made in the Record of 
Rights prepared at the time: 

Held, that the iqgrarnamas or declarations were nob 
adequate proof of the custom laid down therein. 

Baboo Bissessur Nath v. Maharaja Mohessur Bux Sing, 
11 B. L. R. 265; 18 W. R. 160; L. R.I. A. Sup. Vol. 34, 
CP. 0.), referred to. 


Appeal against an order of the District 
Judge, Fyzabad, dated 11th April 1910, con- 
firming that of the Sab-Judge, Fyzabad, dated 
13th April 1909. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 


Babu Basdeo Lal, for Respondent No. 1. 
The Government Pleader, for Respondent 
No. 2. 


JUDGMENT.—These three appeals have 
sprung out of three suits brought by Raja 
Narindar Babadur Pal, the owner of an 
estate in the Basti District, against the pro- 
prietors of three villages, Maipur, Nasir- 
abad and Prithuripur, situated in the Dis- 
trict of Fyzabad. These villages abat on 
the Gogra river on the south side of it. On 
the north side and opposite these villages 
is the village of Mahwapur Khurd, the 
property of the plaintiff. 

The purpose of the three suits was to recover 
possession of certain blocks of laud which, 
according to the plaintiffs’ allegations, had 
once been included within the boundary of 
Mahwapur Khurd and which had become 
detached from that village by sudden 
change in the course of the Gogra stream 
in the years 1808 and 1814 fasli. The 
areas in suit, it was claimed, had, as 
the result of these sudden changes, become 
attached to the lands of the thres 
villages on the south side of the river, but 
the plaintiff relied upon the general rale 
which regulates the relations between 


riparian owners and which has been embsdied 
in the Alluvion and Diluvion Regulation 
(Bengal Regulation XI of 1825). His 
case was that his claims were governed by 
the second clause of section 4 of the Regula- 
tion, a section which must be deemed to 
apply in the absence of any local usage 
such as is referred to in section 2. Ac- 
cording to the clause just mentioned in 
cases of avulsion where the river by a 
sudden change in its course detaches large 
pieces of land from one estate and joins 
them to the land of another estate, the 
owner of the land so detached retains his 
property in it provided that after such 
detachment the identity of land is not lost. 
The defendants in the three suits made a 
common defence, the pleas raised by them 
being. as follows: 

First it was denied that the iands in snit 
had become suddenly detached as alleged by 
the plaintiff. It was pleaded that the jauc- 
tion of these lands to their villages had 
been effected by a process of gradual accre- 
tion extending over twenty years before suit, 
and thatif the plaintiff ever was the owner 
of these lands his proprietary rights had 
been lost in accordance with the rule cou- 
tained in the first clause of section 4 of the 
Regulation. 

The defendants next pleaded as an alter- 
native defence that the dispute was governed 
by the provisions of section 2 and not of 
section 4, their allegation in this connection 
being that the relations between themselves 
and the plaintiff were governed by a local 
usage by which the main channel of the 
Gogra was treated as the constant boundary 
between their respective estates. A plea of 
limitation based upon adverse possession 
extending beyond twelve years was also 
raised in bar of the suit. 


Both the Courts below have found in 
favour of the plaintiff. It was held that 
the lands in suit had bsen suddenly detached 
from the plaintiff's village in the years 
1308 and 1314 fasli, that the custom put 
forward by the defendants had not been 
proved, and that the suits were within time 

. by reason of the finding that the lands had 
been detached in 1308 fasli and 1314 fasli, 
that is, less than twelve years before the suits 
were filed. 

Several grounds of appeal have been taken 
here by the defendacts, but the principal 
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contest has been with respect to the ques- 
tion of custom: indeed this is practically 
the only matter in dispute here. In order 
to understand the nature of the case put forward 
on behalf of the appellants it is necessary to 
refer with some detail to certain proceedings 
which took place in the year 1866 at the 
time when the first Regular Settlement of the 
Fyzabad District was being carried through. 
When the case was first put up for hearing 
we had before us only certified copies of 
portions of the record of these proceedings 
and we thought it advisable to adjourn the 
case and call for the full record, as also for 
certain other Settlement Records relating 
to the parganas in which these Fyzabad 
villages are situated. 

With these papers before us we have had 
the case re-argued at length by Counsel. 

The principal record with which we are 
concerned is entirely in the vernacalar. It is 
styled the River Boundary File of the 
Fyzabad and Basti Districts of the year 1866, 
A. D., and is made up of rubkars or orders 
issued by the Settlement Officer together with 
certain reports made in compliance with 
those orders, The file also contains a large 
number of ¢grarnams or declarations executed 
by the then proprietors of villages on the 


banks of the Gogra river both in the Basti ` 


and Fyzabad Districts, or their agents. 

We have to consider the circumstances in 
which these declarations came to be made 
and the legal effect which is to be given to 
them. The first paper on this record, then, 
is a rubkar issued by Mr. Carnegy, the Settle- 
ment Officer of Fyzabad. From this we 
find that previous tothe 17th July 1866, 
the date on which the order was issued, 
Mr. Carnegy and the Oollector of Basti had 
made a joint inquiry with respect to the 
rule of alluvion and diluvion affecting the 
villages in the Bastiand Fyzabad Districts 
which were situated on the north and south 
banks of the Gogra. The record of this 
enquiry is not available to us. We can only 
gather from the language of the rubkar 
that they found that the custom of dhar. dhura 
(deep stream boundary) prevailed generally 
in this locality. 

It further appears that the result of this 
joint “investigation was submitted to the 
superior Revenue Authorities, the Board 
of Revenue of the (then) North- 
Western Provinces and the Financial Com- 


missioner of Oadh. Ths rudkar goes on to 
intimate that the Board and the Financial 
Commissioner had accepted the finding of 
these two gentlemen, but had suggested the 
propriety of obtaining declarations from 
owners on both sides of the stream by way 
of acknowledgment that such a custom 
obtained and was binding upon them. 
Accordingly the Settlement Officer proceeded 
to set out in the rubkar how these decla- 
rationa were to be procured. It was arrang- 
ed that a subordinate Settlement Official of 
the Basti District should meet at an appoint- 
ed place and should sammon the proprietors 
or their agents toappear and make their 
statements, 

It was intimated that if any of the pro- 
prietors declared against the dhar-diura rule 
and set up any other custom he would be 
called upon to prove his assertion, for which 
purpose an opportunity would be afforded 
to him at a later stage. 

Action was taken accordingly. The ‘two 
officials who were appointed for the purpose 
carried out the intimations given to them and 
declarations were obtained from the owners 
of estates on both sides of the river 
with respect to 150 or 160 villages. Jt is 
not digputed that as regards Mohua Para 
a declaration was filed by the agent of the 
then owner who is now represented by the . 
plaintiff, and it is admitted that similar 
declarations were put in relation to the 
three villages of the defendants with which 
we.are concerned in these appeals. 

These declarations were all made ina 
stereotyped form which, no doubt, had been 
framed by the subordinate Revenue Officials 
who had been appointed to obtain them, A 
reference was made inthem tothe joint 
jnguiry previously held by the Settlement 
Officer and the Collector and to the 
fact thaba report had besan submitted to 
the Board of Revenue and the Financial 
Commissioner. It was recited that these 
superior authorities had accepted the finding 
of the Settlement Officer and the Collector 
as to the general prevalence of the custom of 
dhar-dhura (deep stream boundary), and that 
accordingly an order had been issued that 
those persons who accepted the custom 
should file declarations acknowledging it, 
while those who disputed the existencə of 
such a usage should give proof of the rule 
of alluvion which they set up. 


Vol. KAI 


INDIAN OASER, 


999 


JANKI KUNWAR vy, NARBADRA BAHADUR PAL SINGH, 


The ¢grarnamas wound up with a declara- 
tion that the parties to them of their own 
frea will and accord accepted the usage of 
. dhar-dhura and that they and their succes- 
sors-in-interest would in future aot in accord- 
auceo with it. 


16 is the declaration made in this form 
on behalf of the then proprietor of Mohua 
Para that the defendants rely upon in 
proof of the custom set up, and the cən- 
tention is that the plaintiff in the present 
suits is bound by that declaration. On behalf 
of the plaintiff-respondent the argument is 
that that declaration is not binding so as to 
estop the plaintiff from denying the existence 
of the custom. It is also argued-that the 
language of the declaration does not amount 
to an admission that such a custom really 
existed. It is said that the declarations were 
obtained more or less by compulsion so as 
to support a conclusion which had already 

‘been reached by the Settlement Officer of 
Fyzabad and the Collector of Basti and 
which had been accepted “by the superior 
Revenue Authorities. In short, it is contend- 
ed that the z¢grarnzmas do not constitute 
evidence of a custom already long established 
as immemorial usage “but merely of an 
undertaking on the part of the various pro- 
prietors to observe in future a rale which 
was being laid down for their guidance. 

It can hardly, we think, be said that the 
declarations were not made voluntarily, for 
it is obvious enough that the owners of these 
riverine villagea were at libarty to deny the 
existence of the dkar-dhura custom and to 
assert the existevca of any other custom or 
rule of allavion if any such custom or rule 
did apply. But we think there is some- 
thing to be said in favour of the argument 
that the language of these declarations does 
not clearly import an admission that the 
rule of the deep stream boundary had been 
sanctioned by immemorial usage. It is not 
denied that during the course of the Sattle- 
ment a record of customs was prepared as 
was done in other districts. The usual 
course was to embody this record of customs 
in the wajtb-ul-arz of each village, but in 
certain portions of Fyzabad district another 
practice was followed by which entries 
relating to custom were collected in a 
separate volume prepared for each pargana. 
This volume was called the Fard Riwaj-¢-am 
and it is a curious fact that no entry relating 


ka e 


to this custom of dhar-dhura is to be found 
in the volumes relating to the parganas in 
which the Fyzabad villages in suit are 
situated. No doubt, the custom of this nature 
could not prevail universally throughout the 
pargana for it could only affect such of the 
villages as are situated on the bank of the 
Gogra. At the same time the number of 
these villages was considerable. For example, 
in the Amsin pargana igrarnamas had boen 
drawn up in respect of twenty-one villages, 
in Tanda pargana for twenty villages, and 
in the Barhar pargana for no less than 35 
villages. In these circumstances we might 
have expected to find in the record of customs 
of these pirganas some mention ofa custom 
of alluvion which affected so many villages 
and we are not altogether satisfied with the 
reply to this argument which has been 
given by the appellants’ learned Counsel that 
the file which we have now before us was 
intended to be the sole record of the custom 
relating to alluvion and diluvion. The 
practice was certainly to record such customs 
in the Wajib-ul-araiz of villages subject to 
flavial action and where the “fard Riwa” 
took the place of the Wajib-ul-uraiz, we 
should naturally expect to find there a record 
of such a custom, We have now to consider 
a judgment of this Court in Mir Bakar 
Husain v. Qulam Bhawani Pal (1) which 
was decided in the year 1875. In that 
case the Judicial Commissioner had to 
interpret one of the iqgrarnamas which were 
obtained in the circumstances just referred 
to. It is clear that the learned Judicial 
Commissioner in that case had before him 
some evidence which is not available here, 
that is, evidence relating to the proceedings 
taken in the joint inquiry held by the Settle- 
ment Officer of Fyzabad and the Collector of 
Basti. However, he had before him one of 
the igrarnamas (which he calls “agreements’’) 
and came to the conclusion that the state- 
ments or admissions contained in it were no 
adequate proof of the custom alleged. This 
opinion was based in partupona judgment 
of their Lordships of the Privy Council report-. 
edas Baboo Bissessur Nath v. Maharaja Mohessur 
Bux Sing (2), a case in which an agreement 
had been taken from the owners of two 
estates on opposite side of the Ganges. The 


agreement was set up in proof of a custom 
(1) Select Cases (Ondh) 27. 
(2) 11 B. L. R. 265; 18 W. R, 160; L. R.I. A. 
up, Vol. 34 (P. 0.). 
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but their Lordships refused to accept it as 
sufficient evidence ofa distinct custom. It 
appears from the judgment that prior to the 
taking of the agreement (zgrarname) there 
had been a violent quarrel between these pro- 
prietors and that the Government had inter- 
posed and induced them to come to terms, the 
arrangement being ratified by the execution 
of the zgrarnama. 

The facts of that case and of the case before 
the Judicial Commissioner, Mr. Currie, were 
not altogether analogous, inasmuch as there 
was nothing to show that in 1866 when these 
iqrarnamas were taken there were any dis- 
putes between the lands-owners of the Basti 
and Fyzabad Districts. But Mr. Currie was 
of opinion that these proceedings of 1866 
might be construed as measures taken by 
Government Officers with a view to prevent- 
ing such disputes in future and there is, 
we think, a good deal to be said in favour of 
this view. The vagaries of some of the rivers 
in Oudh, and of the Gogra (or Sarju) in 
particolar, have Jed to much litigation in 
many instances in which thousands of rupees 
have been spent over a few acres of barren 
sand. The rule of the deep stream boundary 
(dhar dhura) has the merit of convenience 
and simplicity and much of the futile liti- 
gation would have been avoided had it been 
possible to apply this rule. It is by no 
means improbable that a sense of the con- 
venience of the rule led to the proceedings of 
1866 and that, as Mr. Currie suggests, the 
taking of these 7grarnamas was an attempt on 
the part of the Revenue Authorities to induce 
these proprietors to accept for their future 
guidance a rule which would settle any dis- 
putes which might arise thereafter. 

We may notice here that the defendants 
have not been able to cite insiances in which 
the custom set up by them has been followed 
and we can scarcely believe that the reason 
for this is, as was suggested by the appel- 
lants’ learned Counsel, that no similar case 
had ever happened at any rate as between the 
parties to these suits. The river Gogra must 
have changed its course pretty frequently 
between 1866 and the present time. And 
bearing in mind that the custom alleged is in 
the nature of a local usage, and not one 
confined to the villages in dispute in 
these suits, we must take notice of the 
fact that in Mir Bakar Husain v, Gulam 
Bhawani Pal (1) where tho custom was set 
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up it was found not to be established. There 
can be no doubt that the villages with which 
that particular case was concerned are in the 
same locality as those in which the villages 
with which we are now dealing are situ- 
ated. 

Takiog into consideration all the circum- 
stances to which references have been made 
we think the correct conclusion is that these 
declarations or ¢qraranamas are not adequate 
proof of the custom whish the defendants set 
up, and further we think it by no means 
unlikely that the interpretation put on the 
language of these ¢qrarnamas by this Court so 
far back as the year 1875 has been acted upon 
ever since by parties who are interested in 
these villages along either side of the Gogra 
river and that in consequence we ought to 
apply the rule of stare decisis so as to prevent 


“any disturbance of titles. 


This finding disposes of the appeals. The 
only other point which was discussed before 
ns atthe hearing was with respect to the 
findings of the Courts below that the areas 
in snit were capable of identification. It 
was suggested that the findings were wrong, 
but we are not satisfied that there is any 
ground of law upon which we could inter- 
fere. Having come to the conclusion of 
fact that the river changed its course 
suddenly in the years 1308 falst and 1314 falsi 
and that large areas had. in consequence been 
detached en bloc from the plaintifi’s village 


“ib was open to the lower Oourts to infer as a 


fact that these areas did not lose their 
identity. On the findings of the Courts be- 
low the claim is within time. The plaintiff- 
respondent has amended the plaint 
to bring it into conformity with the area 
found by the amin, and should be required 
to pay any additional Court-fee which may 
be due from him in respect of the extra 
areas awarded before execution of the 
several decrees is allowed to be taken out. 
Subject to the above condition the appeals are 
dismissed with costs. 
Appeuls dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Szeconp Civin Appear No. 234-B or 1912. 
August 4, 19138. 
Present:—Mr. Mittra, Offg, A. J. O. 
BHADIA—Puraintivr— APPELLANT 
versus 
Musammat BHAGI—Derexpant—Resronp- 
BNT. 

Hindu Law—Mitakshara—Berar—Succession—Sister 
—Unele’s son. 

Under the Mitakshara Law, as interpreted and fol- 
lowed in Berar, a sister comes after the paternal 
grandmother, but before the paternal grandfather 
and, therefore, necessarily before any descendant of 
the grandfather, e. g., uncle’s son. 

Venayeck v. Luwwmeebaee, 9 M. I. A. 520; 19 E. R. 
834, Mulji Purshotum v. Cursandas Natha, 24 B. 563; 2 
Bom. L,R. 721; Thakoorain Sahiba v. Mohun Lall, 11 M. 
I. A. 386 at pp. 400, 403; 7 W. R. (P. O.) 25; 20 Eng. 
Rep. 146, followed. 

Girjabai v. Vyankatesh, (1896) 2 Borar L. J. 135, 
Bhagwan v. Warubar, 32 B. 300, 10 Bom. L. R. 389, 
dissented from. 

Appeal against the decree of the Addi- 
tional District Judge, East Berar, Amraoti, 
dated 6th March 1912, confirming that 
of the Munsif, Morsi, dated 29th October 
1910. 

Sir Bepin Krishna Bose, for the Appel- 
lants, : 

Mr. F.-W. Dillon, for the Respondent. 

_ SUDGMENT.—The point involved in this 
appeal is whether the sister or the paternal 
uncle’s son is a preferential heir in Berar. 


The law applicable is the Mitakshara 
as interpreted and followed in 
Western India [Ramprasad v. Musammat 


Subu Bat (1); Bayana v. Dinkar (2)]. The 
sister is not an heir ander the Mitakshara 
according to the Calcutta and Allahabad High 
Courts and the same view prevails in the 
Central Provinces. 


The appellant’s learned Advocate, however, 
is not prepared to go so far as to contend 
that she is not an heir in Berar. Such a 
contention, if raised, would be untenable, 
seeing the number of casesin which the 
rights of collateral females, inclading the 
sister not recognised elsewhere, have been 
for years recognised in Berar. The argu- 
ment for the appellant is that the sister is 
not a sagotra sapinda and thatat any rate 
she cannot come in before the uacle’s son 


(1) 4N. L. R. 31 at p. 84. 
(2) .5 Ind. Cas, 748; 6 N. L. R, 39 at p. 40, 
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who is expressly named_in the Métakshara, 
It is suggested that she may be regarded as 
a bandhu as held by the Madras High Court. 
The earlior Bombay rulings, it is urged, 
proceeded partly on the Mayukha and partly 
on the interpretation of Nanda Pandit and 
Ballambhat of the word ‘brothers.’ And 
now thatit has been held in Bombay that 
the latter interpretation is unsound and the 
Maşikha is nota paramount authority out- 
side Gujarat and the Island of Bombay, this 
Court should re-consider the position of the 
sister in Berar. For the respondents, reli- 
ance is placed on a judgment of Mc. Obbard, 
Judicial Commissioner of Berar, delivered in 
1896 and reported as Girjabai v. Vyankatesh 
(3). The recent judgment of Bhagwan v. 
Warubai (4) from Sholapur is also relied on 
by them. 

It seems to me that if we were to confine 
ourselves to the Mitakshera and the Mitak- 
shara were to be interpreted as a modern 
Code, the argument for the appellant wguld 
be unanswerable. Only the learned Advocate 
would have to go further than he is prepared 
to go. The sister is probably not a gotraja 
(literally, one born in the family) in the 
sense in which Vijnaneshwar under- 
stands the term, as synonymous with sagotra 
or samangotra (one of the same family), for 
a woman onher marriage is born again 
in the family of ber husband.” She will 
not only bave to be placed after the uncle's 
gon, but after the “great-grandfather, his 
sons and their issue” who are named in 
Chapter II, section V, paragraph 5, just as the 
uncle’s sons are mentioned in the preceding 
paragraph of the Miiakshara. To introduce so 
near arelation as sister at that stage would be 
opposed to the spirit of the Mitakshara, 
where propinquity is the rule of succession. 
Her claim as a bandhu has been apparently 
denied by the Privy Council [Thakoorain 
Sahiba v. Mohun Lall (5)], aud she has 
never been recognised as such in Western 
India. To relegate her now for the first 
time in this side of India to the position 
of a bandhu would be doing what the Privy 
Council has condemned. “To alter the law 
of succession as established by a uniform 


(3) 2 Berar L. J. 135. 

(4) 32 B. 800; 10 Bom. L, R. 389. 

(5) 11 M. I. A. 386 at pp. 400, 403; 7 W. R. (P, 0.) 
25; 20 Eng. Kep. 146, 
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course of decisions, or even by the dicta of 
received Treatises, by some novel interpreta- 
tions of the vague and often conflicting texts 

. of the Hindu Commentators, would be most 
dangerous, inasmuch asit would unsettle 
existing titles” [Thakoorain Sahiba v. Mohun 
Loll(5)]. The resuls would be, as held else- 
where, that the sister is not an heir. 

Mr, Obbard in the judgment above cited 
practically admits that under pure Mitakshara, 
the sister would have no claim. He rests 
her title as heir on the “law compounded of 
Mitakshara, Mayukha and custom.” I agree 
with the learned Judicial Commissioner that 
the sister’s claim was founded on custom, main- 
ly influenced by the Mayuwkha, even in places 
where Nilkanth’s authority is not supreme. 
The answers of the Shastrisin the Ahmed- 
nugger and Sholapur cases cited in West 
and Buhler (3rd Edition, pages 468-69) show 
that the Mayukha was freely cited as ap- 
parently not in conflict with the Mitakshara, 
which was treated as silent.on the point 
though a work of paramount authority in 
those districts. She was certainly not treated 
asa bandhu, for in that case the reference 
to the Mayukha would be unintelligible. If 
she could be regarded as a bandhu, probably 
as the Madras High Uourt thinks she would 
be excluded by her son [Lakshmanammal v. 
Tiruvengada Mudalé (6)] and this was ob- 
viously never the casein Western India. The 
doctrine that the sister is a gotraja within the 
meaning of the ‘text of Yajnavalkya is too 
well established there to be now controverted. 
An attempt has been made by Chandavarkar, J., 
in Bhagwan v. Warubat (4) to show that the 
view of the western school regarding gotraja 
snpindas is not absolutely inconsistent with 
the Mitakshara, It is sufficient for me to say 
that probably some such reason induced the 
Pandits on the Bombay side to introduce 
the sister in the Mitakshara country. But as 
Mr. Mayne says: “it is probable that the 
whole of this reasoning is a mere contrivance 
to bring a suecession, which was established 
by immemorial usage, into apparent con- 
formity with Sanskrit Law. . . . The 
usage itself is established beyond doubt, and 
has received the sanction of the Privy Coun- 
cil.” (Mayne, 7th Edition, page 720). The 
case referred to by Mr. Mayne is the case of 


Venayeck Anundrow v. Luzumeedaee (7). 
(6) 5 M. 241, 
(7) 9 M. I. A, 520; 19 Eng. Rep. 884. 
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The argument that the ‘sister, even if a 
gotraja sapinda, should come after all the 
persons expressly named in section V of | 
Chapter IT of the Mitakshara has been al- 
ready noticed by me in an earlier part of 
this jadgment. It seems that paragraph 1. 
of section V gives the definition of gentiles. 
“Gentiles are the paternal grandmother and 
relations connected by .funeral oblations of 
food and libations of water” or, more aceus 
rately, relations connected by common par- . 
ticles of body. Tha rest of the sections 
seem merely illustrative of the principles 
governing the order of succession—at any rate 
this is the view which has apparently found 
acceptance in the Bombay Presidency, for the 
sister is placed immediately after the paternal 
grandmother. 

In obedience to custom, the sister has 
been declared an heir, but it seems to me 
impossible to ignore that her place in the 
order of succession is based on the Mayukha. 
The view of Nanda Pandit and Ballambhat 
that the word ‘brothers’ includes sister—a 
view which would place her ina still more 
favourable position than the one assigned to 
her in the Mayukba—has never fonnd 
general acceptance, as pointed out by Sir 
Lawrence Jenkins, in Muli Purshotum v. 
Oursandas Natha (8) and also by Chanda- 
varkar, J., in the case above cited. Under | 
the circumstances the Mayukha seems to be 
the only guide for determining her place in 
the order of succession, She comes then 
after the paternal grandmother and before 
the paternal grandfather and, therefore,- 
necessarily before any descendant of the 
grandfather such as the plaintiff-appellant is. 

1 note that no attempt has been made to 
distinguish this case from the one decided by 
Mr. Obbard, though the learned Judicial 
Commissiover confined his remarks to the 
case of Mabratta Brahmins. In my opinion 
such a distinction would be unfounded, for 
the Bombay law has been since applied indis- 
criminately fo all Hindus in Berar, treating 
it as the lea loci. $ 

The appeal fails and is dismissed with 
costs, 

Appeal dismissed, 

(8) 24 B. 563; 2 Bom. D. R. 721.. 
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RAM JIYAWAN v. MOHAMMAD ABDUL HASSAN EGAN. 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
First Crvin Appsan No. 77 or 1912, 
July 30, 19138. 
Present:—Mr. Kanhaiya Lal, A. J. O., and. 
Mr. Sabonadiere, A. 7. 0. 
RAM JIYAWAN AND OTHERS —Derenpants— 
APPELLANTS 
versus 


Raja MOHAMMAD ABDUL HASSAN - 


KHAN— PLAINTIFEF — RESPONDENT. 

Declaration, suit for, that defendants are not under- 
proprietors—Previous decision of Revenue Court hold- 
ing defendanis to be something more than ordinary 
tenants—Subsequent decision of Revenue Court holding 
defendants to be under-proprietors—Cause of action, 
accrual of ~Lessee under Settlement Court decree vacat- 
ing holding for five years and getting tt back on new 
lease not different from terms of decree, effect of—Ouster 
—Dahyak right, when confers wnder-proprietary right 
upon holder of former right—Cash dahyak right, ahe- 
ther connotes right to possession ~Jurisdiction of Oivil 
and Revenue Courts—Transferability of dahyak right— 
Preferential right to lease, whether transferable — Holder 
of dahyak right and of preferential right to lease, whe- 
ther an under-proprietor—Refusal of Settlement Court 


to grant sub-settlement to lessee of whole ‘village, effect , 


of —Costs--Court-fee paid on withdrawn part of claim, 
whether allowable as costs. 

In a suit between the parties the Revenue Court 
decided that the status of the defendants was not that 
of ordinary tenants. In the next case between the 
parties the same Court held that the defendants were 
under-proprietors. Then the plaintiff brought a suit 
in the Civil Court for a declaration that the defendants 
were not under-proprietors: 

Held, that the cause of action for the civil - suit 
arose not with the previous decision but with the 
entry of the defendants’ names in the under-pro- 
prietary khewat under the subsequent order of the 
same Court. 


Where a lessee under a Settlement Court decree 
vacated his position as such for five years and then had 
a new lease of the holding granted to him not mate- 
rially inconsistent with the terms of the Settlement 
Court decree: 

Held, that the rights of the successors-in-interest 
of the lessee under the Settlement Court decree were 
not destroyed or diminished, as the ouster did not 
last long enough to bar their rights by limitation. 


A dahyak right, i. e., a right to ten per cent. of the 
rent roll, unless accompanied by possession otherwise 
than by favour or force, does not necessarily connote 
that the holder of that right has also an under- 
proprietary right in the land. 

A cash dahyak right does not necessarily carry a 
right to possession. 

It may be open to a Civil Court to declare that a 
tenant holds under a decree of Court, leaving it to 
the Revenue Courts to decide in detail upon the 
rights, liabilities and other incidents of that tenancy. 


Sabbu v. Sita Ram, ‘Select Cases (Oudh) 282, 
Deputy Commissioner, Gonda v. Bhagwan, 2 Ind. Oas. 
297; 12 O. O., 124; Parmeshar Dat v. Raja Mohammad 


Abul Hassan’ Khan,! 13 Ind. Cas. 809; 140, ©. 335 
and Raja Kishen Datt Ram v. Raja Mumtaz Ali Khan, 
5 0. 198 at pp. 206, 207, referred to, 


A dahyak right is, ordinarily speaking, transferable. 

A preferential right to a lease does not become 
transferable even if coupled with a dahyak right. 

A dahyak right coupled with the right to claim a 
lease over the total of villages by preference to all 
comers does not, therefore, confer on the lessee an 
under- proprietary right, 

The refusal of a Settlement Court to grant a sub- 
settlement to a lessee of the whole village conclu. 
sively shows that the lessee is not an “under-pro- 
priefor. 

The Court-fee paid on that part of the claim which 
is subsequently withdrawh oannot be allowed as 
costs, 


Appeal against an order of the Subordinata 
Judge, Gonda, dated 30th Marsh 1912, 


Pandit Gokaran Nath Misra, Babus Ishwart 
Dayal and Surendro Nath Roy, for the Appel- 
lants. 

Mirza Sami Ulluh Beg, for the Respondent. 


. JUDGMENT.—This is an appeal against 
a decree declaring that the defendants appel- 
lants have no pukhtadcri or under-proprietary 
rights in the villages of Ram Nagra and 
Tiliani. 

The #aluga in which the villages in ques- 
tion are situated belonged to Thakurain 
Sarfraz Kunwar, and she was succeeded by her 
daughter Thakurain Brij Kunwar, During 
their time there was a period when the Court 
of Wards assumed management of the estate. 
On the death of Thakarain Brij Kunwar 
her husband Achal Ram took possession of 
the estate. The real heir seems to have 
been Ardawan Singh, and he transferred 
half bis rights to the father and predecessor- 
in-interest of the plaintiff-respondent, and a 
suit was brought against Achal Ram. 
Ardawan Singh withdrew his half of the sait, 
and the father of the respondent obtained a 
decree for his half. Subsequently Achal 
Ram's rights in these villages were put to sale 
in the execution of a decree, and were pur- 
chased by the appellants. 

The right in dispute in the present case 
is not this superior right purchased at the sale 
in execution, but an inferior proprietary right 
which the appellants allege they own in the 
villages. 

They claim that the right originated in a 
birt grant made some two hundred years ago, 
They have produced some evidence of a sale 
of that right to their predecessor-in-interest, 
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Jaggannath, by Samadhan, the then holder of 
the right, in 1260 fasli, that is in 1852.53. 

At the first Regular Settlement Jagannath 
sued Thakurain Sarfraz Kunwar for under- 
proprietary right, and though there was a 
distinct refusal to make a sub-settlement with 
him he obtained by compromise in respect 
of Ram Nagra, and by a formal order of the 
Court in respect of Tiliani, a recognition that 
he posseseed somerights. It is most convenient 
to leave the discussion of the actual terms 
of the compromise and the decrees for dis- 
cussion in a subsequent part of this judgment. 
His successors, the appellants, claim that 
what he obtained amounted to a permanent 
heritable transferable lease. It is also plain, 
and both sides admit this, that he was 
acknowledged to have aright of “dahyak,” 
that is, aright to ten per cent. of the rent roll 
in each of the villages. 

While the Court of Wards was managing 
the estate Jagannath vacated his position of 
lease-bolder, at least for the timebeing, and a 
lease was granted by the Court of Wards to 
one Hari Das. 
few yeare, from 1875-76 to 1880-81. After 
that Jagannath or his successors returned 
to the position of lessees. In factia June 
1880 the lease to the predecessor of the 
appellants was ‘re-granted by the person 
then in possession of the estate. In 1889 
Achal Ram who was then in possession 
of the estate issued a notice of ejectment 
against the appellants. They sued to get the 
notice set aside. The result was that on 
February 24th, 1890, it was decided that the 
appellants were nottenants who could be sject- 
ed by notice issued under section 52 of the 
Oudh Rent Act. Then followed litigationunder 
the Land Revonne Act between the present par- 
ties between 1902 and 1905, which ended in an 
order of the Board of Revenue on September 
7th, 1906, confirming an order of the Commis- 
sioner of the Fyzabad Division holding that 
the appellants are under-proprietors. The 
respondent claims that this order gives him 
‘bis cause of action. 

Tt is contended that the suit is barred by 
limitation, the argument being that the cause 
_of action arose with the decision of February 
24th, 1890, to the effect that the appellants 
or their predecessors could not be ejected by 
the ordinary proceedings made available 
against ordinary tenants by the Oudh Rent 
Act. Setting aside any question of whe- 


But this lasted only for a` 


ther the respondent was represented in that 
litigation, we have no hesitation in reaching 
the conclusion that the decree in question did 
not give rise to the cause of action, because 
the Court then did not hold that the 
appellants or their predecessors were 
under-proprietors. It merely held that they 
were not tenants of aparticular class. It 
seems to us that the cause of action arose with 
the entry of the names of the appellants in the 
under-proprietary khewat under the orders 
of the Commissioner of the Fyzabad Divi- 
sion. We find then that the suit is not 
barred by limitation. 

The next question which comes up for 
decision is what the result was of the tempo- 
rary holding of the lease by Hari Das, and 
the temporary consequent ouster of the pre- 
decessor of the appellants. 1t seems to us 
that the result was not to destroy or to 
diminish the rights of the appellants under 
the decrees made at the first Regular Settle. 
ment, The ouster did not last long enough 
to bar their rights by limitation, And it is 
not shown that the leases granted at the 
termination of the ouster to the predecessor- 
in-title of the appellants contained anything 
repugnant to the provisions of the decrees 
made by the Settlement Courts. These 
leases do contain provisions about the rent 
payable, but as the decrees ofthe Settlement 
Courts left that at the discretion of the 
talugdar we do not see that these variations of 
rent are inconsistent with thosedecrees. We 
hold then that the lease to Hari Daa operated 
only as a placing in abeyance of the rightsofthe 
appellants and their predecessors-in- interest, 
and that those rights, whatever their nature, 
revived in full force upon the granting of the 
new lease to the predecessor-in-interest of the 
appellants, 

It appears to us that the only question now 
remaining is the nature of the rights con- 


- ferred upon the predecessors of the appellants 


by che decrees passed by the Settlement 
Courts at the first Regular Settlement. 

First there is the case of Mauza Ram 
Nagra. It is described as a “dawa pukh- 
tadart,” that is a suit for sub-settlement, 
The judgment sets out that the origin of 
tbe rights was ina birt grant of “dahyak” 
or the right to one-tenth of the rental of 
the village, and tbat the holders of it 
later on habitually obtained a theta of the 
village and collected the rents and paid an 


. 
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agreed sum to the éalugdar after the deduction 
. of their one-tenth. It then recites thaton the 
sale to Jagganath by Samadhan the falugdar 
gran’ed a sanad to the effect that Jaggannath 
should obtain the “hachhd pakki kag” of the 
village. It also says that the deceased 
taluqdaria, Thakurain Sarfraz Kunwar, had 
admitted the “dahyak” before the Court, 
but that the right to the theka depended 
on tke good will of the taiuqdur. Then it 
says thai the rights do not come under 
those dealt with by the Oudh Sub-Settle- 
ment Act of 1865, and that the plaintiff, 
tbat is, the predecessor of the present appel- 
lanis, bad wisely come to an agreement with 
the talugdar, that the éaluqdar had admitted 
the right to the ten per cent. of the rental, 
and that this condition too is entered in the 
deed of agreement, “thatthe defendant will 
regularly give tothe plaintiff and the heirs 
of the plaintiff a theta of the village on this 
condition that the plaintiff and his heirs 
will pay the rent fixed, and that alterations 
in the rent payable shall under all circum- 
stances be liable to be made at the discretion 
of the defendant.” The Court made a 
decree embodying that agreement. 

Then there is the case of Tiliani. The 
judgment sets out the early history of the 
relations between the birt holders and the 
taluqdar in substantially the same terms as 
was done inthe caseof Ram Nagra. The 
Court sets forth that the mukhtar of the 
talugdar denied even the “dahyak” right, 
but that the talugdar’s predecessor-in-title 
had admitted it to the Commissioner, so 
there could be no dispute abont it. But 
the Court -added, “A decree for under- 
proprietary rights cannot be given to such 
a person." The Court then proceeded to 
give its reasons for holding that the plaint- 
iff before it was not entitled to a sub- 
settlement. It remarked that some birtiyas 
had been able to obtain a sub-settlement, 
but thatcn the plaintifi’s own showing he 
had no title to a permarent lease of the 
village. It held, however, that the plaintiff 
before it was entitled to “dahyak” and that 
it had jurisdiction to decree that, and it, 
therefore, dismissed the suit for a sub- 
settlement and ordered that in another pro- 
ceeding the plaintiff shculd be given a 
decree for “dahyak" to the extent of one- 
tenth of the rental of the village “and that 
the manner of the realisation of that 


"dahyuk'. shall remain the same as it has 
been hitherto”. 

These judgments are dated the 18th of 
November 1969 and the 31st of Ovtober 
1870 respectively. 

A very large number of rulings have been 
cited to us. Many of them are connected 
only most remotely with the matter in hand 
and the bringing of them up has been merely 
a waste of the time of the Court. To us it 
seems that the following reported cases are 
really apposite, that is to say, Sabbu 
v. Sita Ram (1); Deputy Commissioner, Gonda 
v. Bhagwan (2), Parmeshar Dat v. Raja Mo- 
hammad Abul Hassan Khan (3) and Raja 
Kishen Datt Ram v. Raja Mumtaz Ali Khan(4). 

The facts which are above set ont are 
beyond dispute. In fact they are scarcely 
dispated. In face of them it does not seem 
to us that there is any ground for going into 
evidence. All that the evidence could prove 
in addition to the above facts is that the 
appellants have been behaving as under-pro- 
prietors. But if is not their claim that 
having originally no such rights they 
obtained them by setting them up adversely 
to the respondent and kis predecessors-in- 


- interest, and by exercising them against his 


will and in despite of his authority. That 
is not their case in their pleadings, and it 
would be impossible to let them raise it 
now, in fact no attempt to do so has been 
made. Therefore, the evidence on that point 
is immaterial. The appellants rely solely 
upon the judicial decisions in their favour, 
and the evidence seems to have been intend- 
ed as explanatory of those decisions, or of 
their effect. 

Upon consideration of the cases above get 
forth we find ‘rst, that a “dahyok” right 
unless accompanied by possession otherwise 
than by favour or force does not necessarily 
connote that the holder of that right has 
also an under-proprietary right in the land, 
and secondly, that a cash “dahyak” right 
does not necessarily carry a right to posses- 
sion and thirdly, that it may be open to a 
Civil Court to declare that a tenant holds 
under a decree of Court, leaving it to the 
Revenue Courts to decide in detail upon 
the rights, liabilities and other incidents 
of that tenancy. 

(1) Select Oases (Oudh) 282, 

(2) 2 Ind. Cas. 297; 12 0. 0. 124. 


(3) 13 Ind, Cas, 809; 14 O. 0, 885. 
(4) 5 U. 198 at pp. 206, 207. 
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A rightof “dahyak” is, ordinarily speaking, 
transferable and we do not think that there 
is ground for holding that any other rule 
applies to the “dakyak” taken by itself in 
the present case. But coupled with it here 
we find the right toa lease by preference 
over all comers, and that lease to be one 
of the total of the villages.’ It is true that 
the decree about Tiliani differs in this from 
the decree aboat Ram Nagra in that it does 
not mention the lease in explicit terms. But 
it provider for the realization of the “dahyck” 
as hitherto, and the judgment does recite that 
it had been realised by means of the lease, 
Hence it is a proper inference that the decree 
intended that the right to geb the lease should 
continue, And inthe lower Court it is plain 
that no attempt was made by either side to 
differentiate between the oases of the two 
villages. The question is whether the pre- 
ferential right to the lease becomes trans- 
ferable because it is joined to the right to 
“dahyak".: We think that it does not. The 
decrees do not say so. On the other hand, 
while one of the decree says that there was 
nothing to show that the ancestors of the 
appellanis were always entitled to claim a 


lease, the other states that they and their” 


heirs shall have only a preferential right to 
claim it. And we note that upon the sale of 
the “dahyak” to Jagganath he found it best 
to obtain a new sanad for the lease from the 
talugdar. We think that the lease nas grant- 
ed largely to allow of the easy realizition of 
the “dohyak” and only to that extent as 
incidental to it, and that the right to the 
lease was not transferable. The definition 
of an under-proprietor shows that unless he 
has atransferable rightin land a man is 
not an under-proprietor. The definition is 
to be found in the Ondh Rent Act and in the 
United Provinces Land Revenue Act. 

Then it seems to us that the refusal to 
grant a sub-settlement is under the circum- 
stances of the case conclusive that the right 
decreed was not under-proprietary. The 
right decreed extended over whole’ and oom- 
plete villages. An under-proprietary right 
extending over a whole village must, in our 
opinion, carry with it aright to sub-settls- 
ment. We cannot conceive of an under- 
proprietary right extending over a whole 
village which did not require a sub-settle- 
ment. It is possible thatthe Courts in 
1869 and 1870 ought, instead of what they 


did, to have decreed certain specific plots to 
the predecessor-in-title of the appellants in 
under-proprietary right. Bat rightly or 
wrongly this was not done and another coursa 
was pursued, The result, in our opinion, is that 
what was decreed was the “dahyak” coupled 
with a heritable non-transferable tenure. 

We think that the decree of the lower 
Court is perhaps too sweeping in its terms, 
It may give rise to the idea that the ap- 
pellants are tenants without any rights at 
all, and it is plainly beyond the jarisdiction 
of the Civil Courts to determine anything 
of the sort. Guiding ourselves by the pre- 
cedent set in Sabhu v. Sita Ram(L) we modify 
the decree of the learned Subordinate Jadge. 
Instead of the declaration ordered therein 
we make a declaration to the effect that the 
relations between the plaintiff and the defend- 
ants so far as regards half the villages of 
Ram Nagra and Tiliani are those arising 
out of the decrees of the Settlement Courts 


‘dated November 18th, 1869, and October 


31st, 1870, and that those decrees do not 
confer upon the predecessor of the defendants, 
or upon the defendants themselves, any rights 
as pukhtadars or under-proprietors. It seems 
to us that this meets the case. It does not 
trespass upon the jurisdiction of the 
Revenue Courts, but it does set those Courts 
upon inquiry at the source of the tenure of 
the appellants inorder to determine the 
incidents of that tenure. 

We do not think that this modification 
need affect our crder as to costs. Except 
as stated above the appeal is dismissed. 
The appellants will baar costs of the respond- 
ent. 

There is also an appeal about costs. It 
is merely a matter of calculation. The suit 
for possession was withdrawn. The Court- 
fee on any part of that should, therefore, 
not be allowed to the respondent. He can 
only get the Court-fee on that part of the 
suit for a declaration which has succeeded. 
If the Court-fee upon the suit for pos- 
session or any part thereof bas been allowed 
in the decree of the lower Court to the re- 
spondent, then we direct that it be removed 
from the sums so allowed, and that the 
decree of the lower Court be amended ao- 
cordingly. 

Decree modified. 


Vol. K KILI 


INDIAN OASES, 235 


LINGAM KRISHNA BHOOPATHI DEO GARU V. RAJAH OF VIiZAYANAGARAM. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 145 oF 1913. 
January 7, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Speneer. 

LINGAM KRISHNA BHOOPATHI DEO 
GARU—Derenpaxt—A PPELLant 
versus 
Tue HON'BLE SRI MIRZA SRI PASUPATHI 
VIZIARAMA GAJAPATHIRAJA 
MAHARAJA MANYA SULTAN 
BAHADUR GARU RAJAH or 
VIZAYANAGARAM AND ANOTHER, 
PLAINTIPE TRANSFEREE DEGREE-HOLDEE— 


Res. ONDENTS. 

Civil Procedure Code (Act V of 1903), ss. 37, 38, 42, 
5Ocl. (1), 0. KAI, r. 16, O. XLV, r. 15-- Transmission 
of decree for execution to District Court—Application by 
transferee of decree for recognition of transfer—Juris- 
diction of District Gourt to recognize transfer— Power- 
of-attorney, construction of. 


Whero the Privy Council transmits its decree to 
the High Court, the High Oourtin receiving and filing 
it does purely a ministerial act. The District Court 
whose decision was appealed against does not thereby 
cease to be a Court “which passed the decree” , for the. 
purpose of recognizing the transferee decree-holder 
and ordering execution at his instance. 


Swaminatha Ayyar V. Vaidyanatha Sastri, 28 M. 466; 
16 M. L. J. 116, Rurrish Chunder Chowdhry v. Kali 
Sunderi Debi, 9 Ò. 482; 12 O. L. R. 511; 10 LA. 4; 
Premlal Mullick v. Sumbhoonath Roy, 22 O. 960, fol- 
lowed. 


‘Where a power-of-abtorney executed in favour of 
an agent contains the following terms “to conduct 
and manage all other, the ostate property, moneys, 
affairs and concerns of the zemindart...... and in all 
respects as fully and absolutely as the principal himself 
is empowered to do, and (subject so aforesaid), to do, 
perform and carry out all such acts and deeds what- 
everas may be considered requisite for the above pur- 
poses as amply and effectually as the principal could 
do in his own proper person if these presents had nob 
been executed ”, the words are wide enough to give the 
agent power to assign a decree to another person 
even for leas than the decree amount, 


Palaniappa Chettiar v. Arunachellam Chettiar, 17 
Ind. Cas. 139; 12 M. L. T. 528; (1912) M. W, N. 1204; 
23 M. L. 6. 595, Venkatarama Atyar v. Narasinga Row, 
18 Ind. Cas. 135; 18 M. L. T. 114; 24 M. L. J. 180; 
(1918) M. W. N. 72, followed. 


Appeal against the order of the District 
Court of Vizagapatam, dated 25th March 
1913, in Execution Petition No. 3 of 1913, in 
Original Suit No. 7 of 1899. 


FACTS.—The Maharaja of Vizayanagaram 
obtained a decree against Licgam Bhupathi 
for a sum of Rs. 1,30,000, and that decree, 
was, on appeal, confirmed by the Privy 


-Rs. 1,10,000 and odd, če., 


Council in 1909. The decree was then 
transmitted to the High Court. In the mean- 
while Mr. Fowler, the agent of the 


Maharaja .acting under the power: of-attorney 
given by the Mabaraja, had assigned the 
decree to ore Baswa Reddi for a sum of 
Rs. 20,000 less 
than the decree amount. The transferee 
decree- holder then applied for recognition of 
the transfer to the High Court. The High 
Court transmitted tbe same for execution to 
the District Court. The transferee then put 
in an application for the recognition of the 
‘transfer to the District Court and for exe- 
cution of the decree. The application was 
granted. Against that order the judgment- 
debtor appealed to the High Court on the 
ground that it is the High Court alone 
that must recogniz3 the transfer, and not the 
District Court. 

Mr. T. Rangachariur, for the Appellant.— 
The scheme of the Code js to allow all 
matters lo he dealt wizh in execution by the 
High Court and for tke purpose of a Privy 
Council decree, the High Court is the execut- 
ing Court. 

Section 38 of the Code of Civil Procedure 
deals with transfer of decrees, and also sec- 
tion 42 of the Code. 

Section 39 gives all power to an executing 
Court, In Swaminatha Ayyar v. Vaidyanathu 
Sastri (1), the question was what Court 
has power to prceeed with execution under 
section 50. An order under section 50 is 
not made in cxercise of the powers “in execut- 
ing a decree.” 

Order XXI, rule 30, deals with modes of 
execution. The recognition of the “transfer” 
is a judicial act and it ig not open to the 
High Coart to delegate such function to a 
subordinate Court, 

(Sapasiva Atyag, J.—The words “give 
such directions” in Order XLV, rule 15 
(2), mean only general directions and not 
that the High Court shoald convert itself 
into an executing Court. ] 

Mr. T. Rangachariar.—In Joy Narain Grea 
v. Goluck Chunder Mytee (2) it was held that 
when applications for execution’ ara made 
directly to the District Court they are alto. 
gether invalid. 

Garurdhujj Prasad Singh v. Meju Mal (3). 


(1) 28 M. 466; 15 M. L. J. 116. 
(2) 22 W. R. 102 


(3) 28 A. 837; A. W. N. (1906) 43; 3 A. L, J, 110, 


236 


INDIAN CASES, 


[914 


LINGAM KRISHNA EHOOPATHI DEO GARU V, RAJAH OF VIZYANAGARAM, 


“In Hurrish Chander Ohowdhry v. Kali 
Sunderi Debi (4), it was held that it is the 
High Court that must decide all questions 
relating to the execution of the Privy Council 
decree. 


The decree is for Rs. 1,30,000 and the 
assignment is for Rs, 1,10,000, z.e., the agent 
has given up more than Ra, 20,000 and 
in doing so has’ acted beyond his 
powers. Palantappa Ohettiar v, Arunachellam 
Ohettiar (5). 


[Sapastva Atyar, J.—There is a clause in 
the deed to give up. f 

Mr. T. Rangachartar.—In In re Dowson and 
Jenkin's Contract (6), it is held thatthe power 
to sell does not include power to mort- 
gage. 

Mr. P. Narayanamurth:.—The case of Prem- 
lall Mullick v. Sumbhoonith Roy (7) clearly 
defines the power of the High Court in 
regard to the execation of the decree of 
Privy Council. 


- The case of Swaminatha Aiyar v. Vaidya- 
natha Atyar (1) gives the right to recognize 
the transfer only to the Court which passed 
the decree, and in this case the Court which 
passed the decree is the District Court. 


Order XXI, rule 16, is clear on this point. 


Mr. T. Rangachartur (for Mr. R. Srinivasa 
Atyanger with him Messrs. V. Ramesam and 
B. Narasimha Rao), for the Appellant. 


Mr. P. Narayanamurthi, for the Respond- 
ents. . 


JUDGMENT, 


Sapasiva Atrer, J.—I entirely agree with 
the judgment just now pronounced by my 
learned brother. The appellant's Vakil relied 
on the close similarity between the terms of 
Order XLY, rule 16, and the terms of the 
last sentence of section 42 of the Civil Pro- 
cedure Code. Order XLY, rale 16, says that 
orders in execution made by the Court which 
executes the order of His Majesty in Council 
“shall be appealable in the same manner 
and subject to the same rules as the orders of 
such Court relating to the execution of its 


(4) 9 C. 482; 12 C. L. R. 511; 10 I. A. 4. 

(5) 17 Ind. Cas. 139; 12 M. L. T. 528; 23 M. L. J. 
595; (1912) M. W. N. 1204. 
9) (1904) 2 Th. D. 219; 73 L J. Ch. 684; 91L. T. 


(7) 220. 960 at p. 917. 


own decrees.” The last sentence of section 
42 of the Civil Procedure Code states that 
“the orders of a Court executing a decree 
sent to it for execution ‘by another Court 
shall be subject to the same rules in respect 
of appeal as if the decrees had been passed 
by itself.’ On this similarity of wording 
ib was argued that just asa Court to which 
the decree of another Court is sent for exe- 
cution cannot entertain applications under 
Order XXL, rule 16, or section 50 clause (1), 
so even the Court of first instance whose de- 
cision ultimately went to the Privy Council 
could not entertain sach applications because 
His Majesty’s order had to be sent to it for 
execution by the High Court. I-do not think 
that this argument is sound as it ignores, as 
pointed oat by my learned brother, the 
principle underlying section 37 of the Code 
which defines the expression “the Court 
which passed the decree” as including the 


Court of first instance so far as the powers 


of that Court relating to execution of the 
decrees passed by the Appellate Courts are 
concerned, 4 

As regards the construction of the power- 
of-attorney, Hxhibit A, I think that the 
power to manage a big zemendarz estate must 
include the power to transfer for a reasonable 
consideration a decree amount due to the 
estate. Olause 24 of the power-of-attorney, 
Exhibit A, confers, in my opinion, on the 
manager the power to execute deeds and con- 
veyances necessary for the purpose of effec- 
tuating such transfers as are incidental to the 
business of estate management. 

Again, as regards the decision of Palang. 
appa Ohetttar v. Arunachellam Ohettiar 
(5) the principal himself in that case rə- 
pudiated the act of his agent as beyond the 
scope of his authority, whereas in the present 
case the principal by bis éonduct ratified 
the act of his agent (See paragraph 10 of the 
lower Court’s judgment) and, infact, it was not 
denied that the principal had received the 
purchase-money for the transfer from his 
agent’s transferce and consented tothe trana- 
feree executing the decree. 

I, therefore, concur in dismissing the appeal 
with costs. 

Spercrr, J.—Two grounds of appeal are 
pressed. Itis contended (1) ‘that the order 
of the District Court recognising the trans- 
fer of the decree by the manager and agent of 
the estate of the Mahareja of Vizaya- 
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nagaram in favour of the 2nd respondent and 
allowing the latter to execate the desree 
was an order made without jarisdiction, the 
proper Court which should pass such an 
order in a case, which had gone up to the 
Privy Counail in appeal from a decree of the 
High Court which confirmed the original 
decree of the District Court, being the High 
Court; 

(2) that Mr. Fowler as attorney of the 
Maharaja was not expressly authorised under 
the power, which is Exhibit A, to transfer 
decrees obtained by his principal for less or 
indeed for any amounts. 

No direct authority has been quoted in 
support of the first proposition. It is sought 
to be inferred from the language of Order 
XLV, rules 15 and 16, read along with sec- 
tions 38, 39 and 42, Civil Procedure Oode. 
Reference has also been made in the argu- 
ment to the decision of Swaminatha Aiyer v. 
Vaidyanatha Sastri (1) in which it was held 
that an application under section 234 of the 
Code of 1882 (corresponding to section 50 of 
the present Code) to execute a decree 
against the legal representatives of a de- 
ceased judgment-debtor mast be made to 
the Court which passed the decree and not 
to the Court to which it has been transferred 
for execution; and the decision in Hurrish 
Chunder Chowdhry v. Kali Sunderi Debi (4) 
is cited as an instance of the High Court dis- 
posing of a similar question arising in the 
execution of an order of Her Majesty in 
Council. But, in my opinion, the position of 
an original Court, which itself passed a 


decree against which appeals have been ` 


carried out to the Privy Council, when it re- 
“ ceives the order of His Majesty in Council, 
transmitted to it ky the High Court, is not 
to be compared with the position of a Court 
to which the decree of another Court has 
bean transferred for execution. They are 
totally different positions. 


Order XXI, rule 16, permits a transferee of 
a deoree to apply for, execution of the decree 
to the Court which passed it. Section 38 
permits a decree to be executed either by the 
Court which passed it or by the Court to 
which itis sent for execution. Section 37 
defines the expreseion “Court which passed 
a decree” as including the Court of first 
instance where there has been an appeal. 
Similar words are used in Order XLY, rule 


15, where it is provided that the Court 
from which an appeal to His. Majesty has 
been preferred shall transmit the order of 


His Majesty in Council to the Court 
which passed the first decree appealed 
from, The act of the High Court in receiving 


and filing an order of the Privy Council is a 
purely ministerial function [vide observation 
in Premlall Mullick v. Sum bhoonatn Roy (7).) 
It is so provided that the High Court 
should act as an intermediary for carrying 
out the orders of His Majesty in Council 
because the Privy Council does not deal 
direct with subordinate Courts. 


In the present instance the petition of 
the transferee decres-holder to transmit the 
order of the Privy Oouncil with a prayer for 
a direction to bring him on record in that 
capacity came before a Bench of this Court 
and the learned Judges who disposed of his 
application (the Chief Justice being one of 
the Bench) expressly refused to make aby 
directions. Without treating him as having 
no lucus standi to make the application they 
transmitted the order, without prejudice to 
his right to take, and the original decree- 
holder’s right to give, an assignment of the 
decree in question. 


In Hurrish Ohunder Ohowdhry v. kal 
Sunderi Debi (4) the question was not one of 
recognizing a transfer of a decree whether one 
of two co-plaintiffs ought to be permitted to 
execute a decree without the concurrence 
of the other plaintiff. Their Lordships of the 
Privy Counoil refrained from deciding whe- 
ther the learned High Cours Judge usurped 
a jurisdiction which did not belong to him, 
although they were inclined to think he had 
not done so. His order was set aside on 
other grounds, namely, that ib was erroneous 
to suppose that a decree can only be executed 
asa whole and not partly by one of the 
plaintiffs. 


I, therefore, find nothing irrogular or con- 
trary to law in the action of the District 
Coart in permitting the transferee to exe- 
cute the decree, nor has the original 
decree-holder raised any objection to his 
doing so. 


In support of the second contention we 
have been referred to the case of Palantappa 
Ohettiar v. Arunachallam Uheétiar (5) and 
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contra, to the case of Venkataramana Atyar v. 
Narasinga Row (8). 

Every document must be construed with 
reference to its particular terms and differ- 
ently worded documents afford but little 
assistance for correctly construing the docu- 
ment concerned in this case. We have re- 
ferred to the power-of-attorney concerned in 
Pallaniappa Ohettiar v. Arunachallam Chettiar 
(5) and we find that the scope of the agent’s 
power was far more limited than that of the 
powers conferred under Exhibit A. The 
learned Judges who decided that case observ- 
ed that there was no clause of a compre- 
hensive character which would show that the 
principal intended to confer plenary powers 
on his attorney, to deal with all the pro- 
perties, and rights belonging to him. While 
itis true, as laid down in that case, that 
established law requires a power-of-attorney 
to be construed strictly, it is also correct to 
bold that when an agent has a general power- 
of-attorney to act in some business or series 
of transactions he may be assumed to have all 
usual powers. 

I feel no doubt that the words in Exhibit 
A “to conduct and manage all other, the 
estate property, moneys, affairs and concerns 
of the cemindart...... ccc senene recoin all 
respects as fully and absolutely as the princi- 
pal himself is empowered to do and (sub- 
jest to aforesaid) to do, perform and 
carry out all such acts and deeds and things 
whatsoever as may be considered requisite for 
the above purposes as amply and effectually 
as the principal could do in his own proper 
person if these presents had not been execul- 
ed,” do confer on the Maharajah’s manager 
euch plenary powers as would include the 
trausfer for a proper purpose to another 
person of decrees obtained in the name of 
the Maharaja himself apart from otber 
words which occur later in the same docu- 
ment. 

-I would, therefore, dismiss this appeal with 
costs, 


Appeal dismissed. 
(8) 18 Ind. Cas. 185; 13 M. L. T, 11424 M. L. J. 
180; (1vi3) M. W. N. 72. 
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NAGPUR JUDICIAL COMMISSIONER'S_ 
COURT. : 
Seoonp Crvit Arrear No. 229 or 1913. 
November 20, 1913. 

Present: —Mr. Hallifax, A. J. O. 
KEKRA AND anotark—DerenDaNnts— 
APPELLANTS 
versus 
SADHU -— PLAINTIKH — RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 105 —In- 
terpretation. 

- Section 105 of the Civil Procedure Oode is only one 
of the many rules that come under the heading of 
ves judicata, If an order is passed against which an 
appeal is allowed but no appeal is lodged in time, 
that order is binding and algo all the findings and 
decisions which form an essential part of the basis 
of that order, but not those which are only incidental 
thereto, Section 105 (1) sets out a group of exceptions 
to this rule and section 105 (2) states one exception 
to that group of exceptions, bringing that particular 
cass back under the primary rule. 

Tt is an ordinary canon of interpretation that a 
word keeps the same meaning at least throughout 
any one Act. 

Appeal against the decree of-the Divi- 
sional Judge, Chhattisgarh Division, dated 
23rd January 1913, modifying that of the 


Subordinate Judge, Bilaspur, dated 31st 
August 1912, 

Mr. M. B. Dadabroy, for the Appel- 
lanta. 

Sir Bipin Krishna Bose, for the Respond- 
ent. 


JUDGMENT.—One Mukhiram with his 
son Sakharam and his brother Raghunath 
executed a mortgage in 1895 in favour of 
Mohanlal and Piarelal, the first two defend- 
ants in the suit out of which this appeal 
arises. They sued on the mortgage in 1899 
impleading all the original mortgagors but 
omitting to implead Sadhu and Kanhai, 
two younger sons of Mukhiram, who were 
not parties to the mortgage, being not more 
than ten and three years of age respective- 
ly when it was executed. A decree for 
foreclosure was given in that sait and the 
mortgagees subsequently obtained posses- 
sion of the property. In July 1909 Sadhu 
and Kanhai, the two sons of Mukhiram 
who were not joined inthe mortgage suit, 
institnted the suit out of which this appeal 
has arisen, claiming a right to redeem the 
property from the mortgagees and their 
transferees, Kekra and Bisnath, These 
transferees, who are the third and fourth 
defendants, are the only defendants who really 
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contested the claim. They are the appellants 
in this Sourt. 


In the first Court it was found that the 
mortgagees had no notice, at the time 
they filed their suit for foreclosure, of the 
interest of the plaintifs in the property, 
and the suit was dismissed in June 1910. 
The plaintiffs appealed to the Court of the 
Divisional. Judge, whə held that the 
mortgagees had constructive notice of the 
plaintiffs’ existence and interest in the 
property and that even without such notice 
the plaintiffs still had a right to redeen 
solely on the ground that they were not 
parties to the foreclosure suit. The. case 
was, therefore, remanded to the first Court 
in January 1911 for trial of the remaining 
issues that arose in the case, and in June 
1911 that Court issued a preliminary 
decree for redemption on payment of 
Rs. $,120-13.4, The two contesting de- 
fendants appealed, and the case was again 
remanded in September 1911 for a proper 
calculation of the price of redemption, the 
finding thatthe plaintiffs had a right to 
redeem being discussed and re-affirmed in 
the order of remand. The first Court 
then, on the 8lst of August 1912, gave a 
decree fixing the price of redemption at 
Rs. 5,981-4-3, The plaintiffs appealed 
again, solely in respect of the amount pay- 
able, which was reduced to Rs, 3,600 by 
a judgment of the Court of the Divisional 
Judge delivered on the 28rd of January 
1912. ; 


This second appeal is against that judg- 
ment and decree and the appellants are 


Kekra and Bisnath who are in possession - 


of tbe property as purchasers from the 
original mortgagees. A great part of the 
appeal is taken up with the contention 
that the price of redemption should be what 
is found to be due on the mortgage, 
without any reference to the price paid 
for the property by the appellants to the 
mortgagees, which is the basis taken by 
the lower Appellate Oourt. This as an 
abstract proposition is admittedly quite 
sound. But the ground taken is abandoned- 
on the learned Counsel for the appellants 
realising that on @ proper examination of 
the mortgage accounts, which must include 
consideration of the profits received by them, 


they would be found entitled to less than 
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the sum that has been fixed in the lower 
Appellate Court. 

The substance of the appeal is, however, 
an effort to avoid the decision that the 
plaintiffs had any right of redemption and 
were not bound by the foreclosure decree 
passed against their father Mukhiram, If 
that plea is still open to the appellants 
and they are not debarred from taking 
it by the Divisional Judge’s judgment of 
January 1911, itis bound to succeed, ac- 
cording to the unquestionably sound view 
of the law enunciated by Batten, A. J. O., 
in Gore v. Kashi Ram (1). But that judg- 
ment was delivered in October 1912 and 
published in February 1913, and till then 
the accepted view of the law in these 
Provinces was that taken by the Divisional 
Judge in his two orders of remand in 
January and September 1911. But right 
or wrong, the appellants are bound by 
that decision unless it is still open to them 
to appeal against it and it seems clear that 
they are precluded from doing this by the 
provisions of section 105 (2) of the Civil 
Procedure Code, 

Their learned Counsel urges that by the 
words of section 105 (2) heis precluded 
from questioning only the ‘correctness’ of 
the order of remand itself, that is to say, 
he cannot now say that the case ought not 
to have been remanded and that all the 
proceedings following the remand ought to 
be left out of consideration, but he can 
say that any incidental findings or decisions 
in the order of remand are wrong. Bat in 
this case the order of remand is based 
solely and entirely on the decision that the 
plaintiffs still had the right to redeem. If 
the opposite view had been taken there 
could not possibly have been any remand. 
To question the correctness of this decision 
is, therefore, nothing more or less than 
questioning the correctness of the order of 
remand, 

Section 105 of the Civil Procedure Code 
is only one of the many rules that come 
lf an 
order is passed against which an appeal is 
allowed and you do not appeal in time, 
that order is binding upon you and also 
all the findings and decisions which form 
an essential part of the basis of that order, 


1) 18 Ind. Oas. 848; 9 N. L. R, 1, 
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Section 105 (1) sets outa group of excap- 
tions to that rule, and section 105 (2) 
states one excaption ta that group of 
exceptions, bringing that particular case 
back under tha primary rals. We hava 
then to apply, in that specified case, the 
ordivuary principles of the rule of res 
judicata, and one of the maia principles, 
as I bave already said, is that, when 
an order has become faal and binding 
upon you, you can still question all those 
incidental findings and decisions which do 
not form an essential part of the basis 
of the order, but not those which do. 
Here the decision that the plaintiffs still 
had a right to redeem was not only an 
essential part of the basis of the order 
of remand of January 1911 but was the 
whole of it. 

Tf there could be any doubt on this point 
it would be set at rest by the fact that 
the word ‘correctness’ is als> used in 
section 97 of the Oivil Procedure Code. 
It is admitted that by the use of that 
word section 97 precludes the questioning 
of all material decisions in the jadgment 
equally with the questioning of the decree 
itself, and it isan ordinary canon of iu- 
terpretation thata word kesps the same 
meaning at least throughout any one Act. 
The appeal is for these reasons dismissed, 
and the appellants must pay the costs of 
the respondents. 

. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Sgoonp Civin Arzga No. 3082 or 1911. 
March 4, 1914. 
Present: —Mr. Justice Holm wood and 
é Mr. Justice Sharfaddin. 
SHHKAMBARI AND anotaer—PLaIntives— 
APPELLANTS 
versus 
RAM KUMAR DAS —Derenpant— 


RESPONDENT. 

Oivil Procedure Code (Act V of 1908), s. 47— 
Limitation Act (IX of 1908), ss. 5, 18—Suit to set 
aside revenue sale—Compromise that defendant should 
enecute kobala within three months —After more than 
three years suit for declaration of title, whether main- 
tainable. 
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Certain land belonging to the plaintiff was sold for 
arrears of Government revenue and purchased by 
the defendant’s father. The plaintiffs sued to have 
the revenue sale set aside on the ground of fraud, and 
during the pendency of that suit, which was decreed, 
a solehnamah was entered int between the parties by 
which the defendant agreed toexecute a kobala on 
receipt of Rs. 60 within three months, in default the 
plaintiffs were to get the kobala executed in their 
favour by the Court. More than three years after 
this, the plaintiffs brought a suit for declaration of 


` their title to the land which was the subject-matter ` 


of the previous suit, and for possession thereof, and 
also for getting a kobala executed by the defendant: 

Held, that the suit was not maintainable; that the 
plaintiffs either must sue again to have the sale seb 
aside on the ground of fraud, a suit which is clearly 
barred,—or they must execute the original decree on 
the soleknamah whioh is also barred. 

Neither section 5 nor section 18 of the Limitation 
Act has any application to cases under section 47 of 
the Oode of Oivil Procedure. 


Appeal from the decree of the Sub-Judgea 
of Ohittagong, dated August 3rd, 1911, 
reversing that of the Munsif of South Raojan, 
dated 5th December 1910, 

Babu Kshitish Ohandra Sen, for the Appel- 
lants. 

Babu Ram Dayal De, for the Respondent, 

JUDGMENT.—This second appeal arises 
upon a suit for declaration of the plaintiff’s 
title tothe plaint lands and for possession 
thereof and also for getting a kobala duly 
executed by the defendant and registered. 
The learned Munsif decreed the suit. The 
learned Subordinate Judge has dismissed it 
holding that it is not maintainable. 

A simple statement of the position in 
plain language will serve to show that the 
learned Subordinate Judge’s decision is 
correct. It apears that certain land belong- 
ing to .the plaintiff was sold “for arrears of 
Government revenue and it was purchased 
by the defendant’s father. The plaintiff ened 
to have this revenue sale set aside on the 
ground of fraud, and during the pendency 
of that suit which was decreed on the 7th 
July 1906 a solehnama was entered into 
between the parties by which the defendant 
agreed to execute a kobala on receipt of 
Rs. 60 within three months, in default the 
plaintiffs should get the sobala executed in 
their favour by the Court. 

Now this suit for setting aside the reve- 
nue sale can only be brought within three 
years of that sale and obviously could not 
be brought now. The title of the defend- 
ant’s father ia clearly stated by the terms 
of the soleknama. Tho allegation of fraud ig 


. that suit, 


f 18 of the Limitation Act has 


“ 
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dropped and itis stated that the land ean 
only pass back into the possession of tha 
plaintiff by transfer by maans of a sale for 
monetary consideration, Rs. 10 in “ excess 
of what the defendant's father gave for it. 
This is clear admission of the defendant's 
title, and the plaintiff had no title to 
possession except that which he obtained 
by the-contract evidenced by the solehnama 
and which he could have enforced and ought 
to have enforced within three years of the 
decree.’ He cannot possibly © now bring 
another suit for the same relief under the 


‘terms of the compromise petition filed in 
what the learned _ 


and this is 
Subordinate Judge finds. . 


Tho plaintiff in appeal when his dificalties 
are pointed out to him frankly admits that 
there are these difficulties, but urges that 
the case should be remanded in order to see 
whether he had any excuse for his delay, 
and whether section 5 or section 18 of the 
Limitation Act could notbe made to apply. 
Unfortunately neither section 5 nor section 
any applica- 
tion to section 47 of the Code of Civil 
Procedure, and it is only under that 
section that any question of limitation 
arises. The Judgein the Court below did 
nob deal with the question from the point 
of view of limitation. He dealt with it 
from the point of view of res judicata; and 
it is only because the appellant in this Court 
has urged the provisions of section 47 
clause (2) that we are obliged to point out 
not only that the Court is precluded by 
the law of limitation from treating the 
proceeding under that section as a suit, 
but also on the score of jurisdiction, as this 
is a suit brought 
Raojan and not before the second Court of 
the Sudder Chittagong before whom alone 
the proceeding under sestion 47 could have 
been taken, It is, therefore, quite impossible 
for the plaintiff to plead the provisions of 
section 47, and he is in this. position, either 
he must sue again to have the sale set 
aside on ‘the ground of fraud, a guit which is 
clearly barred, or he must ‘execute the 
original decree on the solehnama ‘which is 
also clearly barred; for he has no title left 
in himself that title having passed to the 
defendant’s father by the revenue sale, 

The appeal, therefore, must be dismissed. 
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Under the circumstances both parties will 
bear their own costs in all the Courts. 
Appeal disnissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NO. 12 
or 1913, 

November 13, 1913. 
Present:—Mr., Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

UTHAMI CHETTIAR AND anorasR— 
APPELLANTS 

. versus 
JUTTU NAGASWAMI IYER— 
RESPONDENT. 

Madras Civil Rules of Practice, r. 279, cl. (6)— 
Execution—No process issued—Money paid into Comt 
by judgment-debtor, whether money realized by the y 
application—Civil Procedure Code (Act XIV of 1832), 
$ a into Court by a judgmeont-debtor of tho 
decree-money, without any prozoss having been 
issued on 'the execution application, is money “realized 
by the application” within the meaning of rale 279, 
clause 6, of the Civil Rules cf Practice, though it 
may not come within the terms of section 295 of tho 
Code of Civil Procedure, 1882. 

Vibudhapriya Thirthaswami v, Yusuf Sahib, 23 M. 
880; 15 M. L. J. 202, distinguished. 

Kanappa Chetty v. Annamalai Chetty, 20 Ind. Cas. 
919; (1913) M. W. N. 619, followed. 

Appeal against the order of the District 
Courtof Madura, ia Appeal Suit No. 4of 1912, 
preferred against that of the Courtofthe Prin- 
cipal District Munsif of Madura, in Execution 
Potition No. 442 of 191], in Original Snit 
No. 244 of 1910.. 

Mr. R. Rangaswami 
Appellants. 

JUDGMENT.—The decision in the cass of 
Vibudhapriya Thirthaswami v. Yusuf Sahib (1) 
quoted by the learned District Judge turned 
upon the wording of section £98 of the old 
Civil Procedure Code. The words of that 
section were: ‘Whenever assets are realized 
by sale or otherwise in execution of a decree;”’ 
whereas the wording of rule 279, clause (6), 
of the Civil Rules - of Practicas, 1905, is 
“realiasd by the application.” Money may 
bo realiz:d “by the application,” that is, by 
the judgment-debtor paying the amount in 
Court in consequences of an application having 


Atyangir, for the 


(1) 23 M. 330; 15 M. L. J. 202, 
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been made without any process having been 
issued; though such payment may not come 
within the terms of section 295 of the old 
Civil Procedure Oode, because it was not 
realized “by sale or otherwise in execution”; 
that is, by a process issued and effectively 
carried ont in execution. Further the money 
was realized in the case of Vibudhapriya Thir- 
thaswamt v. Yusuf Sahib (1), from a person 
who was under co obligation at all to pay it 
into Court, 

We think that itis not eqaitable that the 
decree-holder after incurring the expenses of 
engaging a Vakil to put in an execution 
application throrgh the default of the judg- 
ment-debtor in not having obeyed the decree 
at once should .be put to loss through any 
narrow interpretation of rule 279, clause (6), 
of the Civil Rules of Practice, 1905. 

Following the ruling of Kanappa Chetty v. 
Annamalai Ohetty (2) on the file of this Court, 
we set aside the order of the learned District 
‘Judge and restore that of the District Munsif 
with costs in all Courts. 


INDIAN 


Order set aside. 
(2) 20 Ind. Cas. 919; (1918) M. W. N. 649. 





LOWER BURMA CHIEF COURT. 
First Crvin Appgat No. 29 or 1913. 
March 12, 1914. 
Present:—Mr. H. S. Hartnoll, Offg. 
Ohief Judge, and Mr. Justice Twomey. 
TUVURIAMMAL—AppELLANT 
Versus 


SANTIAGO— RESPONDENT. 

Divorce Act (IV of 1869), ss. 7, 45—Principles 
and Rules’,meaning of -—Civil Procedure Code (Act Y of 
1908), O. XVIII,r.J1—Restitution of conjugal rights, suit 
for—harriage ceremony, admitted—Qocercion and 
non-consent, pleaded— Right to begin. 

The words “principles and rules” used in section 7* 
of the Indian Divorce Act refer to rules of quast-sub- 
stantive rather than of mere adjective law. 

A v. B, 22 B. 612, followed. 

Where in a suit for the restitution of conjugal 
rights by a husband the wife admitted the marriage 
ceremony but pleaded coercion and non-consent: 

*“Subject to the provisions contained in this Act, 
the High Courts and District Courts shall, in all suits 
and proceedings hereunder, act and give relief on 
principles and rules which, in the opinion of the said 
Courts, are, as nearly as may be, conformable to the 
principles and rules on which the Court for Divorce 
and Matrimonial Causes in Hngland for the time being 
acts and gives relief.”, 
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Held, that having regard to the words “ principles 
and rules” in section 7 of the Indian Divorce Act and 
to section 45 of the same Act, and Order XVIII, 
rule 1, of the Code of Civil Procedure, the right party 
to begin the case was the defendant. 

Burroughs v. Burroughs, 2 S. W. and Tr, 544; 31 L.J. 
Mat. 66; 5 L. T. 771, followed. 


Mr. Robertson, for the Appellant, 
Mr. S. N. Sen, for the Respondent. 
JUDGMENT. : 


Hagrncut, Orre. O. J—The respondent sued 
appellant for a decree for restitution of 
conjugal rights and has obtained a decree 
for the relief asked for. Respondent’s case 
is thatheand the appellant were married 
according to Christian rites on the 28th 
July 1902 and since then cohabited together, 
but that since the month of July 1910 
appellant, without any lawful canse, has 
withdrawn herself and still does withdraw 
herself from bed, board and mutual cohabi- 
tation with him and has refused and still 
does refuse to render to him conjugal rights 
although requested by him to do so. Appel- 
lant’s defence is that at no time was there 
celebrated a valid or legal marriage between 
her and the respondent, that the marriage 
alleged by the respondent was brought about 
by force und intimidation. She at the same 
time does not deny that a marriage ceremony 
took place between them at a Roman 
Catholic Church. Ske alleges that after 
the said marriage respondent forcibly took 
her away to Danidaw and kept herin a 
house under confinement for a fortnight and 
that in or about the month of August 1502, 
as he found that she was unwilling to 
cohabit with him, be allowed her to go to 
her mother’s residence at Pezardaung at 
which place she resided till the suit wag 
brought. She submits that she was never 
legally married to respondent and thut such 
marriage was null and void and of no effect, 
She also says that since Angust 1902 till 
the institution of the suit respondent has 
never called on her to return to him and 
render him marital duties. 

The first ground of appeal is that the 
learned Judge on the original side erred in 
ruling that the appellant had to begin the 
case as such ruling prejudiced her in sub- 
stantiaticg her defence. The learned Judge 
seems to have called on appellant to begin 
and at the hearing of this appeal her 
learned Counrel allowed that he never 
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objected to her beginning. So the learned 
Judge does not seem to have been asked 
torule on who should begin. Section 99 
of the Civil Procedure Code lays down that 
no decree is to be reversed or substantially 
varied nor shall any case be remanded in 
appeal cn account of any error or irregularity 
in any proceedings in the suit not affecting 
the merits of the case, and section 45 of the 
Indian Divorce Act enacts: “Subject to the 


provisions herein contained, all proceedings. 


under thig Act between party and party 
shall be regulated by the Code of Civil 
Procedure.” Section 7 of the same Act enacts: 
“Subject to the provisions contained in this 
Act, tbe High Courts and District Courts 
shall, in all suits and proceedings here- 
under, act and give relief on principles and 
rules which, in the opinion of the said Courts, 
are, a8 nearly as may be, conformable to the 
principles and rules on which the Court for 
Divorce and Matrimonial Causes in England 
for the time being acts and gives relief.” 
Reliance is placed on the case of Burroughs 
v. Burroughs (1), where in a case of the 
present nature the Judge ordinarily ruled 
that the petitioner had the right to begin 
though the substantive issue’ may be raised 
on the husband’s (in the case respondent’s) 
answer. The first ground of appeal is based 
on a point which is purely one of procedure 
and in my opinion the words “principles 
and rules” used in section 7 of the Indian 
Divorce Act should not be held to include 
such a point of procedure. The meaning to be 
attached to such words was considered in the 
case of A v. B (2), when Farran, CO. J., said: 
“The principles and rules here referred to, (2.e., 
in section 7 of the Indian Divorce Act), are not, 
we think, mere rules of procedure including 
rules which regulate appeals which are laid 
down in the subsequent sections (45 and 55) 
of the Act, but are the rules and principles 
which determine the cases in which the 
Court will grant relief to the petitioner 
appearing before it- or refuse that relief— 
rules of quas?-substantive rather than mere 
adjective law” I think that that view is right. 
Even, therefore, if it was for the respondent 
to have begun, I think that section 99 of the 
Civil Proeedure Code must be considered in 


determining whether the decree of the 
(1) (1862) 2 Sw. and Tr. 544; 31 L. J, Mat. 56; 5 D. 
T. 771. č 
(2) 22 B. 612, 
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learned Jadge on the original side “should be 
interfered with, and taking that section 
into consideration, I am of opinion that even 
if it was for the respondent to have begun 
the appellant has not been prejudiced thereby. 
She admits that the marriage ceremony 
took place and that she signed the register; 
but she pleads that she was forced and 
coerced into a marriage against her will. It 
was for her to prove this affirmatively, and 
it seems to me that, this being the case, it 
was immaterial to her who began. But I 
consider that she was the right party to 
begin. Holding as I do that the words 
“principles and rules” in section 7 of the 
Indian Divorce Act do not include mere rules 
of procedure and having regard to section 
45 of the same Act and Order XVIIT, rule 
l, of the Code of Civil Procedure, I think 
that it was for appellant to begin. She 
admits the ceremony but pleads coercion 
and non-consent. Unless she can prove such, 
the marriage was valid and binding on her. 

The next ground of appeal is that appel- 
lant did not consent to the marriage with 
the respondent and that there was no 
marriage between them legally enforceable. 
She has most. certainly not jproved her 
allegations. Three children have been born 
to her, one before the marriage and two 
after it, one in 1903 and the other in 1906. 
The father of each of them was registered 
as Santiago Servai. Thechild born in 1906 
was born some four years after the marriage, 
She endeavours to make ont that another 
Santiago Servai, which is respondent’s name, 
is the father; but there is no evidence of 
any worth that such is the case. If she 
was forced and coerced as she says, surely 
she should have taken proceedings at the 
time. There is no good evidence to show that 
she was forced and coerced. The ground 
must, in my opinion, fail. 


The next ground is that respondent has 
failed to prove his case. Appellant having 
admitted the marriage ceremony and having 
failed to prove her case, this ground has 
no substance in it. The fourth ground I 
have already dealt with. I have no doubt 
that respondent was father of her children. 

The fifth ground is that the suit should 
have been dismissed as there was no demand 
as required by law before the institution of 
the suit. This ground refers to an English 
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rule of procedure which is dealt with in 
the caseof Field v. Field (8). Being a mer) 
rule of procedure I do not think that it is 
included in the words “principles and 
rules” as used in section 7 of the Indian 
Divorce Act. Moreover, having regard to 
the words of section 33 of the Indian 
Divorce Act and the beginning words of 
section 7, absence of notice cannot be 
pleaded as a defence to an action of this 
nature. Appellant does not wish to return 
to her busband and asks that his suit be 
dismissed. She in her evidence says that 
her father asked her to return to respondent 
and she refused. 

The sixth ground was not argued. As 
regards the seventh ground it would appear 
that the parties have been separated for 
some years. Daring three years the re- 
spondent has taken no action. He says that he 
does so now as his wife is inlimate with 
another man. It does not appear that she is 
possessed of any means, I think the ground 
should be allowed. 

In the result I would confirm the decree of 
the learned Judge on the original side except 
that I would order that each party do pay 
their own costs. 

Twoxry, J.—I agree. 

4ppe l dismissed, 


(8) (1889) 14 P, D. £6; 58 L. J, P. 21; 69 L, T. 860; 
37 W. R, 134. 


CALCUTTA HIGH COURT. 
Second CIVIL ArreaL No. 45 or 1912, 
March 1], 1914. 
Present: -Mr. Jastice Holmwood and 
Mr. Justice Sharfuddin. 
NADER ALI ROWLADAR—PLAINT.FF— 
APPLLLANT 
versus 
ASIMADDI SARDAR a: ornsrs— 
DEFENDANT3— RESPANLENTA, 

Bengal Tenuncy Act (FIII of 1885), ss. 103B cl. (5), 
104J— Presumption- Rate and amount of rent—Re- 
lationship of landlord and tenant. 

Tho presumption which arises out of scclion 104J of 
the Bengal Tenancy Act merely refors to the rate and 
amount of rent. That rent may bo payable by ono 
person at cne time and by another person at another 
time, but the mere fact that a certain rate of rent was 
found to be payable by the defendant’s fasher to the 
plaintiff gives rise to no presumption {hat the 
gons are the plaintifl’s tenants. 
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Where the defendants’ were recorded as under- 
raiyats of the plaintiff in the Settlement Record: 

Held, that there was a presumption under seo- 
tion 103B, clause (5), that the relationship of landlord 
and tenant existed between the parties, but that the 
presumption could be rebutted. 


Appeal from the decree of the Second 
Sub-Judge of Backergunge, dated August 
26th, 1911, reversing that of the Fourth 
Munsif of Barisal, dated May 22nd, 1911. 

Babu Brojendra Nath Ohatteriee, for the 
Appellant. 

Babes Basanta Kumar Bese and Protash 
Ohandra Sarkar, for the Respondents. 


JUDGMENT.—tThis second appeal arises 
out of a suit brought by the plaintiff to 
eject the defendants from a certain holding 
on the ground thatthe tenancy of their 
father had expired by his death. The firat 
Court held that tke tenancy had expired, 
that the defendants were holding on without 
any right and that they could not claim any 
notice as they failed to establish the relation- 
ship of landlord and tenant, and further that 
the plaintiff was entitled to mesne prcfits 
atthe rate of rent with cess and damages 
that he would have obtained for the three 
years duricrg which the defendants’ father 
had poesessicn of the land. The learned 
Subordinate Judge in appeal has reversed 
the finding cf tbe Munsif and has held that 
the presumption raised by section 104J con- 
clusively precludes the plaintiff from saying 
tbat the deferdants are not his tenants. He 
has rot noticed the claim of the plaintiff to 
receive rentdue tohim even if they are 
his teranis and tas denied the plaintiff 
acy mesre prcfits. The plaintiff appeals. 

As regards the first point it seems to us 
that the Subcrdinate Judge is wrong in 
extending the presumption which arises out 
of section 104J. That presumption merely 
refers to the rate of rent and the amount 
of rent. Obvicusly that rent may be pay- 
able by one person at one time and by 
acotker person at another time; and because 
that rate of cent was found to be payable 
by tke deferdants’ fatker that would 
raise ro presumption tkat the sons were the 
plaintifi’s teraris. Bat what dces raisa that 
presumptionis the fact that after the kabaulect 
expired in 1313 these defendants were re. 
corded as urder-razyats in the Settlement Re. 
cord. That raises the presumption unde 
secliszn 103B, clause (5), as numbered in th 
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law applicable to Eastern Bengal from which 
this case comes, But that presumption can 
be rebutted, andthe learned Subordinate 
Judge does not tellus whether there was 
any evidence offered. to rebut it, or whether 
in his opinion it was correct. He proceeded 
on a presumption under a wrong section and, 
therefore, we cannot be satisfied that he 
directed his attention to the presumption 
which actually arises under section 103B. 

As the case is to be remanded for a finding 
of the rent the plaintiff is entitled to in any 
case for the three years daring which the 
defendants have been in occupation of the 
land, we must also remand the whole appeal 
and direct the Subordinate Judge to come 
to afresh decision as to the status of the 
defendants after considering the presumption 
under section 103B and finding whether it 
has or has not been rebutted by any evidence 
on the record, 

The costs will abide the result. 


Appeal allowed; Oase remanded, 


ALLAHABAD HIGH COURT. 
Seconp Cryin Appeat No. 553 or 1913. 
December 4, 1913. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr, Justice Tudball, 
JAHANGIRA—Puaintivr— 
APPELLANT 
versus i \ 
AMIR SINGH AND oTwers— DEFENDANTS — 
RESPONDENTS, 

Pre-emption—Custom—Wajib-ul-arz, whether custom 
—Wajib-al-arz entry ambiguous, effect of. 

The record in the Wajib-ul-arz 18 not the castom. 
It is a mere record of the custom; and if its language 
is ambiguous, it may, when unsupported by other 
evidence, be insufficient either to prove the custom 

-as a whole or any particular incident of that custom. 

Second appeal from tho decision of the 
Additional Jadge of Meerut, dated the 20th 
of February 1913. i 

The Hon’ble Dr, Tej Bahadur Sapru, for 
the Appellant. ; 

Dr. S. J. Baner,z, for the Respondents. 

JUDGMENT.—This and the eoanectad 
Appeal No. 582 of 1913 ariss oat of a suit 
for preemption, The disputs is between 
rival pra-emptors. 
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Apparently thesoale evi-* 
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dence of the existence of the custom of pre- 
emption was an entry in the wajib-ul-arz 
of 1295 Faslı. The entry is as follows:— 
“Jab koi hissedar hakiat apni muntakil karna 
chahta haito awal badast biradar hakiri badhu 
rishtedar karibi badhu baidi jo sharik milkiat 
hon uske bad digar hissedaran ke hath kimat 
munasib par muntakil karta hat”, Neither 
of the parties to the present appeal were 
inany way interested in denying the exist- 
ence of a custom of pre-emption. They 
both relied “upon the entry inthe wajib-ul- 
arz as proving that there was such a custom. 
They are, however, at issue upon what are 
the incidents of the custom. The plaintiff 
Jahangira contends that the first two cate- 
gories of pre-emptors have their rights 
altogether irrespective of whether they are 
co-sharera or not. The respondent, on the 
other hand, contends that the words “jo sharik 
milkiyat hon’ qualified all that precedes, 
that relatives have no right unless they are 
also co-sharers. Tke document seems capable 
of being read in either way. The learn ed 
Munsif has read it as Jahangira would 
like, whilst the District Jadge, who is a 
Mnbammadan, has read it according to the 
contention. We do 
not think that any reported case can be of 
the least assistance in this matter. The 
recordin the wajib-ul-arz is not the custom. 
It is a mere record of the custom; and if 
its language is ambiguous, it may when 
unsupported by other evidence be insufficient 
either to prove the custom as a whole or 
any particular incident of that custom. In 
the present case tke plaintiffs apparently 
were unable to adduce in evidence a single 
case in which a near relation, who was not 
a co-sharer, asserted or enforced the right 
claimed by him in the present suit. We 
think under these circumstances that the 
plaintiff failed to prove his case ard that 
his suit was rightly dismissed. We accorde 
ingly dismiss the appeal with costs include 
ing in this Court fees on the higher scale. 
Apreal dismissed, 
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CALCUTTA HIGH COURT. 
SEGOND Orvit APPEAL No. 453 or 1912. 
March 4, 1914. 

Present: —Mr. Justico Holmwood and 
Mr. Justice Sharfuddin. 
UMAKANTA SAHA -— DEFENDANT — 
ÅPPELLANT 
versus 
KASHIRAM BANIA—Puarntize— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 2 (0), 108 
(j)—Homestead land —Transjerability—Tenancy creat- 
ed before Transfer of Property Act. 

Section 108 (j) of the Transfer of Property Act has 


no application to a tenancy created before the passing 
of that Act. 


Therefore, when at the time the parties entered 
into contractual relations for the lease of certain land 
for dwelling purposes, there was no right of trans- 
ferability, that right could not be acquired by the 
operation of section 108 (j) of the Transfer of Pro- 
perty Act. 

Appeal from the decree of the Sub-Judge 
of Dacca, dated November, 20th 1911, 
affirming that of the First Munsif of Narain- 
gavj, dated April 10th 1911. 

Babus Mahendra Nath Roy and Manmatha 
Nath Roy, for the Appellant. 

Babu Upendra Lal Roy, for the Respond- 
ent, 


JUDGMENT.—This second appeal arises 
out of a suit for ejectment of the principal 
defendants Nos. 1 to 3 upon notice to quit 
and against their transferee, defendant No. 4, 
who purchased their interest in execution 
sale in 1908, on the ground that he was 
really a trespasser. The plaintiff is the 
Mirasdar or immediate superior landlord of 
the defendants and he obtained a decree 
for ejectment in the lower Court. The de- 
fendant No. 4 alone defended the case, 
He appealed before the Subordinate Judge 
and his appeal was dismissed and he has 
come to us upon second appeal, and the 
ground of his second appeal is that the 
defendants Nos. 1 to 3 had a transferable 
interest by reason of the alleged common 
law which existed prior to the passing 
of. the Transfer of Property Act and which 
has been incorporated in section 108 (j) of 
that Act. 


It appears that the land was settled upon 
the defendants Nos. 1 to 3’s ancestors by 
the superior landlord as homestead land 
for dwelling purposes and that they lived 
there father and sou for over 50 years. 
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. affected by anything 
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The plaintiff deall with this as a tenancy 
terminable on.notisce to quit. It does not 
appear that there were substantial structures 
on the land. The structures which the 
Munsif ordered to be -removed are described 
as huts. The Subordinate Judge held 
that section 108 (7) had no application be- 
cause the tenancy was created before the 
passing of the Transfer of Property Act, 
aud it has been, urged before us that the 
dictum of Sir Barnes Peacock in Banee 
Madhub Banerjee v. Joy Krishna Mookerjee 
(1) and the doubt expressed by Mr. Justice 
Rampini in the case of Hart Nath Karmakar 
v. Raj Ohandre Karmakar (2) lend 
colour t> the contention that the 
law before the passing of the Transfer 
of Property Act with respect to home- 
stead was the same as itis since that Act 
was enacted, 


Now, it is only necessary to rebut 
this contention to refer to section 2 (e) 
of the Transfer of Property Act. That 
clearly says that any right or liability 
arising out of a legal relation constituted 
before this Act comes into force is not 
in the Act. The 
doubt which is, therefore, expressed by 
Mr. Justice Rampini in Hari Nath Karmakar’s 
case (2) does not really exist, and the 
learned Judge himself in two subsequent 
cases [Madhab Chandra Pal v. Be oy Ohand 
Mahatab (8) and Ram Oharan Naskar v, Hari 
Oharcn Guha (4)] has clearly laid down that 
section 2 (o) of the Transfer of Property - 
Act makes it impossible to say that home- 
stead land was transferable before the 
Transfer of Properly Act came into operas 
tion. It is argued that the finding of 
this Court in Madhu Sudan Sen v. Kamini 
Kanta Sen (5) is not on all fours with the 
present case and that the dictum of Sir 
Barnes Peacock ought to apply to tte 
present case. But what was held in that: 
case, is precisely what has been held in 
The later cases which we have just cited. 
that the incident of non-transferability was 
common to tenancies from year to year of 
homestead lands created before the passing 


(1) 12 W. R. 496. 


(2) 20. W. N. 122, 

(3) 4 C, W. N. 574. 

(4) 7 C. L. J. 107. 

(5) 82 C. 1023; 9 C. W. N. 895. 
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of the Transfer of Property Act was ‘clearly 
held ‘upon authority, The party alleging 
transferability has to prove a custom to 
that effect and the learned Chief Justice 
in delivering the judgment said that the 
dictum of Sir Barnes Peacock in the case 
of Banes Madhub Baneriee v. Joy Krishna 
Mookeriee (1) did not touch the question, 
because in that case there was a custom 
that tenure leased for building purposes 
was transferable, assignable as well as herit- 


able. The observations cf Chief Justice 
Peacock in that case which would 
give support to the present appellant's 


contention were unnecessary for the deci- 
sion of the case, and he doubted whether 
they accurately stated the law as now 
understood in Bengal. Since then four 
learned Judges have considered this question 
and clearly laid down that thas dictum 
does not represent the law as now under- 
stood in Bengal. -It is clear that at the 
time that the parties entered into con- 
tractual relations for the lease of this land 
for dwelling purposes there was no right 
of transferability and that- right cannot 
have been acquired by any provisions of 
the Transfer of Property Act, inasmuch 
as ib was a right arising out of legal 
relations constituted between parties before 
the Act came into force. The Madras Court 
appears to have taken the same view as Sir 
-Barnes Peacock in an old case in the year 
1870, Venkatasamy Naick v.Srimutu Muthurijia 
Rangunada Rani (5), and they there stated 
that there was no Indian authority on the 
subject whatever and they relied on English 
Common Law. Here in Bengal the land law 
has been regulated by statutes for very many 
years, and it cannot be said that we, can 
bave recourse to the Common Law of England 
or to any derived doctrine of law such as 
Peacock, O. J., refers to as existing in 
Bengal. 

The appeal must, therefore, 
with costs, 


be dismissed 


Appeal dismissed, 
(6) & M. H. O. R. 227. 
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ALLAHABAD HIGH COURT. 
SEGOND Civiu Appear No. 771 or 1913. 
February 23, 1914. 

Present: —Mr. Justice Piggott. 
HABIBULLAH--Jupement-pesror— 
APPELLANT 
versus 
ABDULLA—Decaee-notper— 
RESPONDENT. 

Civil Procedure Code (Act F of 1908), s. 47, O. XXI, 
r. 832—Injunction—Perpetual injunction to keep door 
closed—Door closed but re-opened ~—Remedy of decree- 
holder—Suwit or ewecution. 

A decree directed the judgment-debtor to close a- 
certain door and to keop.it permanently closed. 
Having formally complied with the decree by closing 
the door, the judgment-debtor shortly afterwards 
re-opened it : 

Held, that the decree-holder had a remedy under 
his decree 4.e., in execution and was nob bound to 
bring a fresh suit. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated the 
24th June 1913. 

- FACTS.—One Abdullah obtained a desree ` 
against Habibullah and others on the 17th 
Jane 1908, which. was modified by the first 
Appellate Court and the modified decree was 
confirmed on the 5th March 1910 by the 
High Court. The decree ordered the judg- 
ment-debtors to permanently close the door 
in dispute. The decree-holder applied for 
execution of the decree praying that the 
judgment-debtors should be ordered to close 
the door and should not pass over the decree- 
holder’s land, failing which steps should be 
taken under Order XXI, rule 32. The judg- 
ment-debtors objected eying that they had 
obeyed the decree by closing the door and had 
re-opened the door for which a fresh suit 
should be brought. They also contended 
that no injunction had been granted and so 
Order XXI, rule 32, did not apply. Later, 


“they also put in an application on 17th 


February 1912 saying that they had opened 
the door at another place. The Munsif over- 
ruled the objection. The District Judge upheld 
the Munsif’s order. The judgment-debtors 
appealed. 

Mr. Jang Bahadur Lal (for the Hon’ble Mr. 
Gokul Prashad), for the Appellant, submitted 
that the decree having been obeyed, the remedy 
of the decree-holders was by a fresh suit. The 
appellants having closed the door and opened 
another, a fresh cause of action accrued and 
another suit should have been brought, The 
mere fact that the word “permanently” is 
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entered in the decree, does not mean that the 
decree-holders obtained a perpetual injune- 
tion against the judgment-debtor from enter- 
irg upon the land. Order XXI, rule 32, 
applies only when injunction has been granted 
by the decree. The ordinary rule of law is 
that when a relief is claimed in the plaint 
and is not specifically granted, it will be 
deemed to have been refused. In this case, 
the decree-holder prayed for an injunction 

-and it was not specially granted in the 
decree, He also submitted that in avy event 
“the application of the appellant, dated 17th 
February 1913, ought to have been considered 
by the Court, 

Mr, Gulzar’ Lal (for Babu Durga Oharan 
Banerjee), for the Respondents, was not called 
upon to reply. 

JUDGMENT,.—This is a judgment-debtor’s 
appeal in an execution case. The decree in 
question directed the judgment-debtor 
permanently (hamesha ke waste) to close a 
certain door. The decree-holder says that, 
having formally complied with the decree by 
closing the door, the judgment-debtor shortly 
afterwards re-opened it. He claims relief 
under his decree, and if necessary by the 
application of the provisions of Order KAT, 
rule 82, Civil Procedure Code. The 
judgment-debtor says in effect, as he also said 
in tke Courts below, that the decree-holder has 
no remedy except by way of a fresh suit. It 
seems to me that a perpetual injunction was in 
fact granted by the words hamesha ke waste. 
Unless this meaning is given to them they 
have no meaning whatever. A perpetual 
injunction somewhat differently worded had 
been asked for in the plaint, and in 
determining the suit, the Oonrt, while not 
granting an injunction in the precise terms 
asked for, nevertheless did not content itself 
with ordering the defendant to close the door 
in suit, but added to thisa direction that he 
should keep it permanently closed. If the 
judgment-debtor has transgressed this 
direction I have no doubt that the decree- 
holder has a remedy under his decree. and is 
not bound to bring a fresh suit. 

Tn the second place it is contended that the 
judgment-debtor was not allowed a caasonable 
opportunity of proving the defence subse- 
quently set up by him, to the effect that he 
had opened a new-door in a different place 
and had not simply re-opened the door 
which he had been directed to close. I agree 
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with the lower Appellate Court that upon any 
reasonable interpretation of the petition of 
objection filed by the judgment-debtor on the 
5th of October 1912, this point is concluded 
against him, He nowhere says that he has 
opened a door in a new place. The only 
point taken by him is that the decree-holder 
has no remedy under his decree even though 
the door temporarily closed in compliance 
with the decree may have been re-opened. 
In any case, when the point was subsequently 


raised, evidence was allowed to be 
offered, and the lower Appellate Court 
is of opinion that the point should be 


decided against the appellant on the evidence 
as well as on the pleadings. I certainly do 


“mot think that the Courts below were bound to 


issue e commission, or to allow further 
evidence to be taken in the manner desired 
by the judgment-debtor. I dismiss this 
appeal with costs. 

Lat the application for stay of execution 
stand dismissed with costs. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Orv Appear No. 637 or 1912. 
December 12, 1913. 

Present: —Mr, Justice Miller and 
Mr. Justice Oldfield. 
SAVUMIAN AND ornernj—Derenpanrs— 
APPELLANTS 
Versus 

NARAYANAN CHETTIAR—Puawrtiee 

AND OTHERS — DEFENDANTS — RB4PONDENTS, 
| Hindu Law — Father's debt—Liability of sons ~Illegal 
debt—Enquiry by creditor —Necessity ~Burden. of proof, 
whelher burden on creditor to prove that he made 
enquiries and bona fide believed that the debt was for 
necessary purpose. 

In order that the sons ofa Hindu father may 
claim exemption from liability to a mortgage-debt 
contracted by their father, on the ground that it was 
illegal, viz, contracted to redeem jewels pledged to 
paya fine imposed upon the father when convicted 
of a criminal offence, itis not necessary for sons to 
prove that the creditor also had notics of the 
illegality of the debt. Ibis for the creditor to 
establish that he made inquiries and bona fide believed 
that the debt was required for a purpose binding on 
the family. Where such inqniry was confined only to 
ascertaining that thedebt was required to redeem 
jewels pledged to obtain money for payment of fine 
imposed upon the father, and did not proceed further, 
vizą to ascertain the nature of the offence of which 
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ho was convicted, the enquiry is nob sufficient, and 
the creditor is not proLected. 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 C. 148; 
40. L.R, 226, 6 IL A. 88; Nanomi Babuasin v. 
Modhun Mohun, 131. A.1 ab pp. 17, 18; 18 C. 21; 


Babu Singh v. Bihari Lal, 30 A, 156; 5A. L. J. 175; A. ° 


W. N. (1908) 61, distingnished. 

Second appeal against the desree of the Dis- 
trict Court of Ramnad at Madura, in ‘Appeal 
Suit No. 45 of 1911, preferred against that of 
the District Munsif of Sivaganga, in Original 
Sait No, 329 of 1908, 

Mr. 9. Varadachariar for Mr. K. Sreenivasa 
Atyangar, for the Appellant. 

Mr. T. Rangacharzar, for the Respondents. 

The second appeal coming on for hearing on 
the 21st April 1913, the Court delivered the 
followicg 

JUDGMENT.—We think the evidence 
adduced on behalf of the plaintiff is in- 
sufficient to support the finding that the 
purpose for which the money was borrowed 
-was such as would bind the interest of 
the 8th defendant, who did not join the 
mortgage. There was no evidence of auy 
family necessity which pressed on the Boh 
defendant. We find no evidenca that he 
was convicted in the case in which the 
fines were levied. And there is no evidence 
that he or the family was benefited by the 
payment of the fines, for thereis nothing 
to show the nature of the criminal case, or 
that the jewellery, which, it is said, was 
pledged to raise the money for the payment 
of the fine, was jewellery in which he had 
any interest, ; 

We, therefore, hold that his interest and those 

-of his sons are not bound by the mortgage. 

As regards the 3rd and 4th defendants, 
the sons of the Ist defendant, who died 
pending this suit, itis contended that they 
are not bound to pay their father’s. fine. 
This proposition so put is not disputed, but 
it is argued on behalf of: the lst respond- 
ent that the mortgage was really effected 
to redeem jewellery which had baen piedged 
to raise money for the fine, and the 
plaintiff did not know that the money was to 
pay the fine. The facts on this point have 
not been investigated, because the plaintiff 
did not divulge his case as to the purpose’ 
of the loan, until after the settlement of 
issues, and the document did not show 
the purpose. So there was no issue, and 
the point was not examined before either of 
tha lower Courts, 
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In these circumstances, we think it 
necessary to framean issue and ask the 
District Judge to record a finding thereon, 
taking fresh evidence, if any is adduced, 

“Whether the plaintiff made reasonable 
inquiry before lending tho money to ascertain 
the purposes for which it was required, and, 
if so, with what result ?” 

The finding should be submitted within 
two months after the re-opening of the 
District Court of Ramnad after the summer 
recess. Seven days will be allowed for 
filing objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Ramnad submitted the following 


FINDING.—I am asked to submit a 
finding on the following issue :— 

“Whether the plaintiff made reasonable 
inquiry before lending the money to 
ascertain the purposes for which it was 
required and, if so, with what result?” 

2, The only evidence before me in 
addition to what was placed before the 
District Munsif ‘consists of a further de- 
position by the plaintiff himself. The 
plaintifi’s case is that he was told by the 
executants that they wished to redeem 
family jewels pledged to meet litigation 
experses. He admits that he made no 
further inquiries. He did not ask what 
jewels had been pledged. He did not ask 
to whom the jewels had been pledged, He 
did not ask whether the litigation in 
question was civil or criminal. A faint 
suggestion is thrown out that the plaintiff’s 
partner might have made farther inquiries 
but the plaintiff does not even say that 
the result of any such inquiry was com- 
municated? io him. There were special 
circumstances which ought to have placed 
the plaintiff on inquiry. The document 
was not signed by Velluran, the most 
senior member. The document itself did 
not state the purpose for which the money 
was being borrowed. Its very urgeney 
invited inquiry as to its purpose. A very 
slight inquiry would probably have disclosed 
the fact that the money or a large portion 
of it was going to be used for paying off 
fines imposed by a Criminal Court, for the 
convictions were very recent. 


8. It is urged before me that the borrowers 
were respectable people and that further 
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inquiries were, therefore, unnecessary. 
might be some force in this contention if the 
borrowers had been thoroughly examined 
and if the document had declared a purpose 
binding on the family, but I cannot under- 
stand how a money-lender can assume that a 
respectable person who borrows money from 
him must necessarily do so for family pur- 
poses. That the executants ever said that 
the money ‘was required for any family 
perpose is rendered unlikely by the absence 
of any clause to that effect in Exhibit 0. 

4. I, therefore, find that the plaintiff did 
not make reasonable inquiry before lending 
money to ascertain the purpose for which it 
was required. 

This second appeal coming ou for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—tIn this case the sons have 
established the fact that the original debt 
of their father was contracted to pay a 
fine ina criminal oase, and it is conceded 
that that is not adebt which they are 
bound to pay. But this debt was secared by 
a pledge of jewellery and to redeem the 


jewellery the father execated the hy potheca- 
that the 


tion in suit. The finding is 
creditor ascertained that the money was 
wanted to redeem jewellery pledged 


for litigation expenses bat went no farther, 
and did nottake the trouble to ascertain 
the nature of the litigation or whether 
or not the pledge was to secure & debt 
binding onthe sons as he ought to have 
done. i 
The objection is taken that it lies on 
the sons to show that the creditor bad 
notice thatthe antecedent debt was of a 
nature to make it irrecoverable from the sons 
and reliance is placed on Suraj Bunst Koer 
v. Sheo Persad Singh (1), but we do not 
think that in that case their Lordships had 
in view the nature of the duty cast upon 
the lender of the money. Their Lordships 
gay that it lay on the sons to show that 
the purchaser had notice and were not 
dealing with the case of the creditor 
himself. The later case in Nanomi 
` Babuasin v. Modhun Mohun (2), which is 


(1) 5 C. 143; 4 0. L. R. 226; 6 T. A. 88. 
(2) 13 L A. Lab pp. 17, 18; 130. 21. 
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also relied on does nob touch this point, 
nor do the cases inthe Allahabad High 
Court to which we were referred and 
which are referred to in Babu Singh v, 
Bihari Lal (3). 

In the present case accepting the finding 
that the creditor made no sufficient inquiry 
to ascertain the nature of the debt for 
which the pledge was made, and it being 
shown that that was nota debt binding on 
the sons, we must hold that the sons are not 
liable to pay it. 

We allow the appeal and exonerate from 
liability under the mortgage the shares 
of tke 8rd and 4th defendants, being $rds 
of the share belonging tothe lst defend- 
ant’s branch of the family, and exonerate 
also the interests of the defendants 
Nos. 8 to 12 in the mortgaged property. 

There will be no personal decree. 

The defendants Nos. 3, 4 and 8to 12 
should pay their own costs, and the plaint- 
iff should not receive costs from them in 
any of the Courts. 

Appeal allowed. 

(3) 80 A. 156; 5 A. L. J. 175; A, W. N. (1908) 61, 


ALLAHABAD HIGH COURT. 
Seoonp Orvru Apprat No. 450 or 1913. 
February 26, 1914. 
Present:—Mr. Justice Ryves. 
MUSA! KURMI—Daerenpant— 
APPELLANT 
Versus 
SUB KARAN KURMI AND otHers— 


PLA(NTIHFS — RESPONDENTS. 
Immaveable property—Kolhu fastened to the ground. 
A kolhu (4 e. an iron sugar-cane press) fastened to 
the ground is immoveable property. 


Second appeal from the decision of the 
District Judge of Jaunpur, dated 15th 
January 1913. 

Mr. Sawhny, for the Appellant. 

Mr. Pearey Lal Banerjz, for the Respondents. 

JUDGMENT.—The only point raised in 
this appeal isas to whether a kolhu, të., 
an iron sugar-cane press, is or is not “im- 
moveable property.” The lower Appellate 
Court bas held that if is immoveable pro- 
perty. On appeal it is argued that it is 
moveable property. A kolhu, I understand, 
is not a very large or very heavy iron-mill. 
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This one in particular is valued at Rs. 15. 
It appears that this kolhu was purchased 
by the father of the parties and set into 
position at any rate before 1905, which was 
the year in which he died. It was then 
fastened to the ground and was presumably 
meant to be permanently fastened. It is 
still in situ and has been used ever since. 
Under the circumstances it seems to me 
that the kolhu could not beused effectively 
until it was fastened to the earth; under 
the circumstance it must be held to be 
immoveable property. I, therefore, dismiss 
the appeal with costs, 
Appeal dismissed. 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST Arpettate Orper No. 7 oF 
i 1913, : 

7 January 29, 1914, 
Present:——Mr, Justice Sankaran Nair and 
Mr. Justice Ayling. 

' SAMANDAN KARKAT EDATHIL 
RAYARAPPAN NAMBLAR——Perittoner 
— APPELLANT : 
versus 


MALIKANDI AKETA MAYAN— | 


PETITIONER— RESPONDENT, 

Civil Procedure Code (Act ¥ of 1908), O. XXI, r. 90 
—Egecution— Judyment-debtors death—Representa- 
tives not brought ` on record—Decree-holder, also 
purchaser with notice of judgment-debtor’s death—Sale, 
whether irregular—Limitation Act (IX of 1908), Sch. I, 
166—-Application lo set aside sale. 

Where a decree-holder, who had notice of the death 
of the judgment-debtor, purchased his property sold 
in execution of the decree, without bringing the 
representatives of the judgment-debtor on the record: 

Held, that the omission to bring the representatives 
of the deceased judgment-debtor on record was not a 
mere irregularity and that consequently the sale was 
a nullity as against them. 

Ramasami v. Bagirathi; 6 M. 180, Groves v. Ad- 
ministrator-General of Madras, 22 M. 119; 8 M. L. J. 
288, and Khiarajmal v, Daim, 32 O. 296; 32 1. A. 23; 1 
C. L. J. 584; 9 0. W. N. 201; 7 Bom. L. R. 1; 2 A. LJ. 
71, followed. 

Malkarjun v. Narhari, 25 B. 337; 2 Bom. L. R. 927; 
5 C. W. N. 10; 27 I. A. 216; 10 M. L, J. 368, distingu- 
ished. 

Held, also, that as the sale wasa nullity, Article 166 
of the Limitation Aot did not apply. 


Appeal from the order of the District 
Court of North Malabar, in Civil Miscellane- 
ous Petition No. 13 of 1912, preferred 
against that of the District Munsif of 
Taliparamba, in Civil Miscellaneous Petition 
Ne, 432 of 1912. 


‘fide purchaser. 


- 71;.9 C. W: N. 201; 


Mr. K. Govinda Marar, for the Appellant. 

Mr. V. Ryu Nambiar, for the Respond- 
ent, 

JUDGMENT.— The plaintiff in Original 
Suit No. 590 of 1903 obtained a decree on 
his hypothecation deed for the sale of the 
properties mortgaged against the mortgagor 
and the appellant’s predecessor-in-title who 
was a puisne mortgagee. The puisne mort- 
gagee purchased the mortgagor’s interest in 
a judicial sale in execution of a decree 
obtained by him to which the plaintiff was a 
party. The mortgagee-jadgment-debtor in 
Original Suit No, 590 of 1903 died and 
without bringing his representatives on 
record the plaintiff got the properties sold in 
execution of his decree. The appellant now 
applies in effect to be madea party and to 
set aside the sale on payment to the plaintiff 
of the amount due to him under the decree. 
He also alleged frand. The lower Courts 
hold that the application is barred by limita- 
tion, If the sale is a nullity so far as he is 
concerned, then the application is clearly not 
barred. According to ‘the decisions of 
this Court, Ramasami Ayyangar v. Bagiratht 
Ammal (1), Krishnayya v. Unnissa Begam 
(2) and Groves v. Administrator-General of 
Madras (8) the omission to bring the 
representatives on record is not a mere 
irregularity. It renders the sale a nullity 
against the representatives of the judgment- 
debtor. But it is contended that these 
decisiors have been overruled by the Privy 
Council, See Malkarjun v. Narhari (4). Io 
that case, however, there was an order passed 
by the Court executing the decree directing a 
person to be brought on record as the 
representative of the deceased judgment- 
debter. “The fact that the decision was 
afterwards found to be erroneous 
and the true representatives were not 
brought on record was held not to be 
sufficient to set aside the sale against a bona 
See Khiaraymal v. Daim (5).. 
In this case it may also be pointed out that 
the decree-holder was the purchaser and he 
had notice ofthe death of his judgment- 


(1) 6 M. 180. 

(2) 15 M, 399, 

(3) 22 M. 119; S.M. L. J. 288, 

(4) 25 B. 337; 5C. W.N. 10; 10M. L. J. 368; 2 
Bom. I. R. 927; 27 I. A. 216 (P. C). 

. (5) 32 C. 296 at p. 315; 10. L.J. 584, 2A. DJ. 

7 Bom. L. R. l; 32 L A. 23 

(P. O0). 
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debtor. We are, therefore, unable to hold 
that the Madras cases are no longer of any 
authority. 

The appellant, therefore, will be placed 
on record as the representative of his 
Karnavan and on payment of the amount due 
to the decree-holder, the sale will be set 
aside. The appellant is entitled to the costs 
in this and the lower Appellate Court. The 
costs.in the first Court will be provided for 


in the final order. 
Appeal allowed. 


ATUAHABAD HIGH COURT. 
Frast Orvik Appear No. 92 or 1912. 
Decamber 16, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
RAM MANOHAR SINGH AND OTHE38 — 
PLAINTIF¥S — APPELLANTS 
versus 
DILBRAJI KUNWARI— Devanpant— 
RESPONDENT. 
Specific Relief Act (1 of 1877), s. 42— Widow in 
possession —Dispute as to nature of her possession— 


Declaration. i 
Where the possession of the defendant, a widow, 


was admitted by the plaintiff anda declaration was 
sought to the effect that she was in possession. of the 
property, not as heir of a separated Hinda, but as a 
widow of a deceased member of a joint Hindu family 
in lieu of maintenance, and as such nob entitled to 
obtain partition of the property: i 

Held, that the real dispute between the -parties 
being as to the nature of the possession of the lady 
and the plaintiff nob being entitled to an immediate 
possession of the property, section 42 of the Specific 
Relief Act was no bar to the suit. 

First appeal from the decision of the Second 
Additional Judge of Gorakhpur, dated 22nd 
December 1911, 

The Hon’ble 
Appellants. | 

The Hon'ble Dr. Tej Bahadur Sapru, (with 
him Mr. Iswar Saran), for the Respondent. 


JUDGMENT.—The  plaintiffs-appellants 
brought a suit in the Court below for a 
declaration in the following circumstances. 
The defendant, Musammat Dilraji Kunwari, 
is the widow of one Shohrat Singh. The 
plaintiff’s case is that Babu Shokrat Singh 
and they themselves were members of a 
joint Hindu family, that Shohrat Singh died 
while he was joint, that his widow Dilraji 


Dr, Sunder Lal, fcr the 
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Kunwari applied for mutation of names 
in her own favonr in respect to that property 
which stood in the name of Shohrat Singh, 
that her applisation was contested, that the 
parties came to a compromise, dated the 
19th of May 1905 which was duly registered 
under which Dilreji Kunwari’s name was 
recorded in the place of that of her husband, 
and that on an application for partition 
having been made by aco-sharer in one of 
the villages, Musammat Dilraji Kunwari also 
applied for partition of the share which 
stood in her name. The plaintiffs objested 
to her application on the ground that she 
was not entitled to partition and the Revenue 
Court referred them tothe Civil Court to 
obtain a declaration on the point. Hence 
the present suit. In paragraphs 2, 3,°4 and 
5 of their plaint the plaintiffs while setting 
out the above facts also alleged that they 
werin actual possession of the share and 
that the defendant was not in possession of 
it, although they relied on the document 
of the 19th May 1905 mentioned above, in 
which it was set forth that she was to 
remain in possessiou. However, in their 
relief they asked for a declaration that Babu 
Shohrat Singh died while living jointly 
with themselves, that the defendant did not 
get possession of the property as the heir of 


her husband nor was she in possession as‘ 


such, and that her name was recorded in the 
khewat in accordance with the agreement of 
the 19th of May 1905 and that she had no 
right to obtain a partition. The case for the 
defendant was that Shohrat Singh was 
separate from the plaintiffs, that he was 
owner of the property which siood in his 
name, and that the defendant was in posses- 
sion as the widow of a separated Hindan, that 
the plaintiffs were not in possession at all, 


and that no suit for a declaration could- 


lie in view of the provisions of section 42 of 
the Specific Relief Aci. The Court below 
went solely into the question of the actual 
possession. It found in favour of the defend- 
ant and beld that she was in possession, and 
that the suit, therefore, failed by reason of 
the terms of section 42 of the Specific Relief 
Act. The memorandum of appeal contains 
two grounds: (1) that the plaintiffs have 
proved that they are in possession of the 
property in suit; (2) that the suib is not 
barred by section 42 of Act 1 of 1877. Dr, 
Sunder Lal on behalf of his clients does uot 
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press the first ground of appeal and admits 
that it may be taken for granted that the 
defendant’ is in actual possession of the pro- 
perty in suit. But he still maintains that 
the snit-is not barred by section 42 of the 
Specific Relief Act, for this reason that the 
real dispute between the parties.is one as to 
the nature of the possession of the widow; 
because this suit has arisen out of partition 
proceedings and the sole object of the plaint- 
ifs is to haveit declared that the widow 
was in possession of the property, nat as 
heir of a separated Hindu, bat as a widow of 
a daceased member of a joint Hindu family 
in lien of maintenance, and as such she 
was not entitled to obtain parlition of.the 
property. In our opinion tho possession 
of the defendant being clearly admitted the 
real dispute between the parties is as to the 
nature of the posscs3ionof the lady. The 
lower Court has not gone into the merits of 
the case, The f plaintiffs, no doubt, have 
merely themselyes to thank for the decision 
arrived at by the Court below, because 
although they took their stand on the com- 
promise, dated 19th May 1905, which dis- 
tinctly awarded possession to the lady they 
thought it advisable to state that she was 
not in possessicn. In these circumstances 
itis clear that the Court below must go into 
the merits of the case asthe suit is not 
barred by the provisions of section 42 of the 
Specific Relief Act. The plaintiffs are not 
at present entitled to possession and are not 
bound to sue for possession. We, therefore, 
allow the appeal, set aside the decree of the 
Court below, and remand the case to- that 
Court with directions to ra-admit it on its 
original number in the file and procaed to 
hear and decide it according to law. The 
costs of this appeal will abide the result and 
will include fees on the higher scale. 


Appeal allcwed; Cuse remanded. 
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ALLAHABAD HIGH COURT. 
- First Orvin Arrear No. 377 of 1912. 

February 23, 1914, 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 

KHURSHED HUSSAIN— DEFENDANT — 
AEPELLANT 
veTsus 
FALYAZ HUSSAIN— PLAINTIFF AND ANOTHER 


— DEFENEANT— RESPONDENTS. 

Muhammadan Law—Shia school—Gift made in 
maraz-tl-maut—Possession delivered to donee—Gift 
valid to one-third of donor’s estate—More than one year’s 
illness, whether maraz-ul-maut—Burden of proof of 
character of disease- Evidence. 

Where a gift made by a Shia Mussalman is im. 
pugned as having been made in maraz-ul-maut (death. 
illness’ the ouus of proving the character of the disease 
lies upon the person who contests the gift. 

Under the Shia Law if a person dies of a disease 
of more {han ono year’s duration, such disease ig 
not considered a death illness. But there ig this 
condition attached to it that if the illness increases 
to such an extent as to give, OT another supervenes 
which gives, an apprehension of death in the mind 
of the donor, the increase or the new disease is a 
death iilness. 

Under the Shia Law a gift made in maraz-ul-maut 
(death-illness) holds good to the extent of only one. 
third of tho donor’s estate in spite of the delivery of 
possession prior to his death. 


First appeal from the decision of the 
Sabordinate Judge of Meerut, dated 3lst 
of July 1912. 

Mr. B. I. O'Conor (with him Mr. Muham- 
mad Ishaq), for the Appellant. 

Mc. A, Haider (with him Mr. Ghulam 
Buitab:), for the Respondents. 


JUDGMENT.—This appeal arises ont of a 
suit brought by Syed Faiyez Husain, the 
plaintiff respondent No. L, to recover his legal 
share in the estate left by his elder brother, 
Syed Tajammul Hussain. 


It appears that Tajammul Hussain wag 
the eldest of four brothers and one sister, 
One cf the brothers, viz, Riazaddin, died in 
the life-time of Tajammul Hussain leaving 
him surviving a son called Nasir-ud-din. The 
other two brothers and the sister, viz., 
Faiyaz Hussain, Khursbed Hussain and 
Musammat Fizza, are still alive. 


Oa the 4th of July 1911, Tajammul 
Hassain executed a deed in respect of his 
whole property in favour of Khurshed 
Hussain. The document was ‘written ont 
as a deed- of gift but was prior to its 
exceition altered and described as a sale, 
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deed, the consideration of which was remit- 
ted by the executant. Immediately after 
the execution of the document an appli- 
cation for mutation of names was made by 
Khurshed Hussain and the next day on 
the 5th July 1911, Tejammal Hussain was 
examined on commission and admitted the 
application of Khurshed Hussain. Tajam- 
mul Hussain died four days after on the 8th 
of July 1911. 

Oo the 22nd of July 1911, Faiyaz 
Hussain instituted the sait ont of which 
this appeal has arisen in the Court of 
the Subordinate Judge of Meerat for the 
recovery of his legal share, t.e., 2/5ths, in the 
estate left by Tajammul Hussain by cern- 
cellation of the deed of the 4th of July 
1911, The suit was brought against 
Khurshed Hussain and Musammat Fizza. 
Faiyaz Hussain challenged the deed of 4th July 
1911, which he desoribed as a deed of 
gift on various grounds. He said that 
Tajammal Hossain was at the time in his 
dotage and had been ill for about two 
months prior to his death and becanse of 
old: age and disease was incapable of 
transacting or: understanding the nature of 
any business. Four days prior to bis death, 
Khuarshed Hussain, who was oa bad terms 
with the plaintiff (Faiyaz Hussain), taking 
advantage of the “latter's” absence from 
Mawana, the village where the parties 
reside, by the exercisa of undue infinencs and 
pressure on Tajammul Hassain, at a time 
when he was in a weak state of mind and 
body and in terror of impeading death 
and incapable of appreciatiaz tha e>nse- 
quences of his act,-with no one by him to 
give him indepandeot advics, got him t> 
execute a deed of gift under the colour of 
a sale-deed and had it registered in collu- 
sioo with the Sub-Registrar of Mawans. 
There were thus four grounds upon which 
the deed of July 4th, 1911, was impeached, 
viz., frand, undue influence, unsoundness of 
Tajammul Hussain’s mind and the execu- 
tion of the deed in contemplation of death. 
Khurshed Hussain alone resisted the suit, 
Musammat Fizaa being a p'o forma defeni- 
ant. He denied the allegations made in the 
plaint on the strength of which the daed of 
July 4th, 1911, was quastioned. He sid 
that some years prior to the death of 
Tajammnl Hussain, Nasir-ud-dia had fallen 
out with the latter and that the fesling 
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between the two ran high. Faiyaz Hussain 
had taken the part of Nasir-ud-din while he, 
Kburshed Hussain, had supported Tajammul 
Hussain. The latter was naturally displeased 
with Faiyaz Hussain, and in order to show his 
displeasure and also to benefit Khurshed 
Hussain who had a large family and a small 
income while Faiyaz Hussain had a good 
income and had only a daughter who was 
well provided for being married well, 
Tajammul Hussain executed a sale-deed of 
all his property on the 4th July 1911 in 
his (Kharshed Hussain’s) favour, the sale 
price of which Tajammul Hussain remitted. 
The latter had made up his minda year 
or more prior to his death to transfer all 
his property to Khurshed Hussain though 
the actual transfer was made on the 4th 
July 1911. Tajammul Hussain had been 
suffering from. asthma for several years 
prior to his death and had no other illness ` 
at the time of the execution of the deed. 
He had an unexpested attack of asthma 
in a severe form on the 8th July 1911 and died 
suddenly, never expecting himself and 
no one else expecting his death. It was 
further pleaded in defence that even if 
Tajammal Aussain be said to have executed 
the deed in question in maraz-ul-maut 
(death-illness) it is uot invalid partially 
or wholly under the Shia Law by which the 
parties, being Shias, are governed, as 
possession had been delivered by the donor 
prior to hie death. The learned Subordi- 
nate Judge, after a careful consideration of 
the evidence in the case, found the allegations 
of fraud, undue influence and unsoundness 
of Tajammul Hdssain’s mind baseless. He, 
however, held that the deed executed by 
Tajammul Hussain was a deed of gift and 
that ib was executed in mtrae-ul-maut (death 
illness). He farther held that under the 
law, the deed was operative only to the, 
extent of one-third of tbe donor’s estate. 
A decree for 2/5tha out of 2/8rds of the 
estate of Tajammul Hussain was according- 
ly passed in favour of the plaintiff, Faiyaz 
Hassain. Khurshed Hussain has come 
up in appeal to this Court. The character 
of the deed is not disputed before us. The 
argument for the defendant-appellant has 
procsadei on the admission that it is a 
deed of gift. He challenges the decree of 
the lower Court .on two grounds, one of 
He denies that 
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the deed of July 4th, 1911, was executed 
during maraz-ul-maut (death illness) or if 
it was executed during maraz-ul-maut it is 
invalid partially under the Shia Law. He 
contends that the onus of proving the 
character of the disease of Tajammul Hussain 
which would according to the plaintif- 
respondent vitiate the deed, in part, lay 


npon the latter which has not been discharg- - 


ed. On the contrary, the evidence for the 
defendant-appellant proves that Tajammul 
Hussain died of a long-standing complaint, 
more than a year old, by a sudden and 
unexpected attack of it; and under the 
Shia Law a disease more than a year old is 
not considered maraz-ul-maut. The case of 
Fatima Bibee v. Sheikh Ahmed Bekhsh (1) is 
relied upon in support of the contention that 
a disease 
cannot be described as maraz-ul-maut (death 
illness}. 


The defendant-appellant relies upon 
passages from nineteen writers on Shia Law 
in support of his said contention that a 
deed of gift executed during maraz ul-maut 


is valid with regard to the whole of the‘ 


property of the donor . provided possession 


is given by the latter prior to his 
death. 
We take up the question of fact first. But 


before considering the evidence on the point, 
it may be conceded that the onus of proving 
the character of the disease lay upon the 
plaintiff-respondent. It may also be conceded 
that under the Shia Law if a person dies of a 
disease of more than one year’s duration 
such disease is not considered a death- 
illness. But there is this condition attached 
to it that if the illness increases to such 
an extent as to give, or another supervenes 
which gives, an apprehension of death in 
the mind of the donor the increase or the 
new disease is a death-illnese, The plaint- 
iff. respondent examined eight . witnesses 


and went into the witness-box himself. . 


Of the eight witnesses three are relations, 


.two are the lambardar and the patwart 


of the village, one is a Municipal Board 
clerk and two are medical men, namely,a 
compounder anda Hakim, All of them, with the 
exception of Abdul Aziz, the Halim, acd Karti 
Prasad, the compounder, say with the 


(1) 31 C. 319, 
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plaintiff-respondent that Tajammnl Hussain 
was not suffering from any disease until 
two or two aud-a-half months prior to 
his death. He suffered during that period 
from fever, constipation and headache which 
grew worse day by day and he lost appetite 
and despaired of his life a few days before 
his death. According to Faiyaz Hussain, 
plaintiff-respondent, diarrhoaa set in in the 
end which weakened an already enfeebled 
constitution of an old man and carried him 
off. Kanti Prasad and Abdul Aziz also say 
that he suffered from fever and constipation 
and that he lost his appetite and despair- 
ed of his life some days before he died, 
Abdul Aziz further says that Tajammul 
Hussain suffered from asthma also. The 
witness began to treat him from the month 
of May and had no hope of the patient's 
recovery from the beginning. Kanti Prasad 
was not asked any question about asthma, 
It seems he was called in occasionally 
from about one and-a-half months before 


` Tajammul’s death to give him enema to 


relieve him of constipation. The objection 
to this evidence on behalf of the defendant- 
appellant is that the witnesses including 
the plaintiff-respondent have deposed falsely 
on other points as found by the lower 
Court. They have stated that Tajammul 
Hussain was unconscious and that his 
intellect was impaired some days prior to 
the execution of the deed of July 4th, 1911. 
Besides Ghulaza Hussain, one of the relatives, 
is manifestly a partizan witness. It was he 
who kept Faiyaz Hussain informed of the 
condition of Tajammul Hussain, for Faiyaz 
Hossain was away from Mawana. We 
think that the criticism of Ghulam Hussain’s 
evidence is well founded and that his 
evidence may be left ont of account. But 
the objection as to other witnesses that 
they have deposed falsely as to the weakness 
of the intellect and the unconsciousness of 
Tajammul Hussain does not necessarily 
vitiate their evidence as to the character of 
his illness. Moreover, the objection does not 
hold good in the case of Abdul Aziz and not 
to its fall extent against Kanti Prasad. Abdul 
Aziz appears to us to be an independent 
witness against whom nothing has been 
shown to discredit’ his evidence. He is not 
a resident of Mawana and is in no way 
connected with either party. It so hap- 
pened that he came to pay a visit to 
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the Tahsildar in Mawana and advantage 
was taken of bis presence and he was 
called in to treat Tajammal Hussain, 
Abdul Aziz has given evidence in a 
straightforward manner and his evidence 
has the ring of truth about it. The 
same remarks apply to Kanti Prasad 
though perhaps in a less degree, The 
allegation for the plaintiff-respondent that 
Tajammul Hussain fell ill about two months 
prior to his death from which he never 
recovered is borne out by a witness for 
the appellant also, wz, Amir Hussain Khan, 
who ssys that Tajammul Hussain fell ill 


one or one aud a-half montus before his - 


death of bowel complaints. 


Toturn now to the evidence for the 
defendant-appellant. He examined eight 
witnesses including himself. All of them 


say that Tejammuol Hussain suffered from 
asthma more than a year prior to his 
death. The evidence of one of them, viz., 
Liagat Hussain, does not’ help the defendant- 


appellant as the witness did not eee 
Tajammul Hussain for some months 
prior to the latter’s death. Some of the 


witnesses go the length of saying that he 
walked and wens aboot his ordinary work 
up to the day of his death, while othera 
say that for at least ten days prior to 
his death he could not leave his bed. 
The evidence of two witnesses, tiz., cf 
Sayed Ali Faiyaz, the Sub-Registrar and 
of Ghamandi Lal, the Naib Tebsildar, is 
particclarly pressed on us as the evidence 
of independent men. We do not think 
that Ali Faiyaa can be said to be an 
independent witness. He admits that he 
went tothe korse of Tajammul to register 
the decd within ten minutes of the making 
of the application by the defendant appel- 
Jant. If the condition of Tajammul was 
not critical where was the occasion fcr such 
a kerry? And yet Ali Faiyez says that 
Tajammul Hussain wae not suffering from 


apy “illness ab the time except his old ` 


complaint of asthma which was not worse 
than usual, Ali Faiyaz admits that the 
ladies of the defendant-appellant are on 
visiting terms with his, but not those of 
ike plaintiff. respondent, And as to 
Ghemandi Lal all that he says is that 


Tajammul Hussain did not appear to him ` 


to be ill on July tb, 1911. But the 
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witness admits that he had not sean him 
almost for a year or more prior to his 
death, Both Ali Faiyaz and Ghamandi 
Tal admit that Tajammul Hussain was old 
and weak. Ghamandi Lal is a man who 
was degraded from the psst of a permanent 
Tahsildar, though he does not disclose the 
reason of his redaction. The evidence for 
the defendant-appellant, in our opinion, 
is unsatisfactory. It gives the impression 
that the witnesses are concealing something 
and not telling the. whole truth. We 
think that, on the whole, the evidence for 
the plaintiff-respondent is more reliable, 
though some of the witnesses exaggerate 
the illness of Tajammul - Hussain and 
suppress the fact of his suffering from 
asthma. The case for the latter is also 
borne out by the cifcumstances attending 
the execution of the deed. If Tajammul 
Husain was suffering only from an old 
complaint of asthma which had not grown 
worse on or about the 4th of July 1911 
and was able to attend to ordinary avoca- 
tions up to bis death, why did he nob go to 
the Sub-Registrar’s cfiee ard the Tahsil 

for registration of the deed and the mutation ` 
proceedings, considering that both the Tahsil 
and the Sub-Registrar’s office were within a 
few furlongs of his house? If he could 
not walk, though some of the witnesses for 
the defendart-appellant say tkat he could, 
he could have surely gone in a conveyance. 
Moreover, where was the occasion for the 
baste with which the registration was obtained 
and the application for mutation of names filed? 
It is admitted that the Snub- Registrar came 
within ten minutes of the making of the 
application to him and that the application 
for mutation of names was made within an 
hour or two of the registration of the deed. 
Another application was made at the same 
time asking for the issue of a commission 
for the examination of Tajammul Hugsain. 
It was granted, but no ore could be spmed 
that day to go and execule the commission. 
Tajammul Hussain was examined the next 
day. If he was not seriously ill and unable 
to leave his bed where was the occasion 
for his examination on commission ? We think 
that the conclusion that the learned Sab- 
crdinate Judge came to on the evidence 
for the parties was a correct one. There 
ig no doubt that Tajammel Huesain wag 
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suffering from asthma for some time but 
a few months before his death other 
ailments supervened, viz., fever and con- 
stipation. He was an old man and the 
new complaints broke up an already enfesbl- 
ed constitution and when he felt that 
he was dying he executed the deed in 


` gait. 


We, therefore, hold that the gift in favour 
of the defendant-appellant was made by 
Tajammul Hussain in maraz-ul-maut (death- 
illness). | 

One more argument remains to be cou- 
sidered in connection with this point. It 
is urged on behalf of the defendant-appel- 
lant tbat he has proved both by oral and do- 
cumentary evidence that Tajammul Hussain 
had intended from a year or more prior 
to his death to give all his property to the 
former. It was merely an accident that 
the gift was made by him during his death- 
illness. The argument assumes that a gift 
made during moraz-ul-maué is not invalid if 
the donor intended to makeit or thought 
about it before his last illness. The 
argument does not relate so much to the 
question of fact under discussion, viz., the 
character of Tajammul Hussain’s disease, 
as to a question of law, etz., the validity 
of agift made during death-illness which 
the donor had thought of making from before 
such illness. No authority has been cited 
in support of this contention. Besides, it 
appears that it was not so much to benefit 
the defendant-appellant as to show his 
resentment to the plaintiff-respondent, that 
Tajammul Hussain wanted to give away 
all his property to the defendant. appellant, 
“Andhe was not going to, and did not, part 
with his property in his life-time and place 
himself at the mercy of his brother. He 
made up his mind and carried out his 
intention when he was in his last illness 
and despaired of his life. Under such cir- 
cumstances whatever intention he had*prior 
to his death-illness would not affect the- 
character of the gift. It would still remain 
a gift made during maraz-ul.maut (death _ 
illness}. 


We now proceed to consider the second 
point raised in this appeal, wiz, whether 
a gift made in maraz-ul-maut (death-illness) 
is valid with regard to the whole of the 
property of the donor in case of the 
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delirery of possession to the donee prior 
to the donor’s death. The question raised 
by the defendant-arpellant is not free 
from difficulty. The difficulty is due, not to 
the absence of anv definite opinion on the 
point, bat to the «iversity of opinion among 
the Shia jurists. One group of eminent 
Shia doctors would maintain the gift in 
respect of the whole of the donor’s estate 
while the other equally high in learning and 
authority would have it that a gift made in 
maraz-ul-maui is valid to the extent of one- 
third only of the estate of the donor in 
spite of the delivery of possession prior to 
his death. The different opinions and the 
reasons in support of each will appear 
from the passages relied upon by the parties 
which will be referred to presently. The 
defendant-appellant has sited nineteen 
authorities in support of his contention, 
They are as follows :— 

. Kifayet-ul. Ahkam. 

. Àr- Ranz-ul- Ariz. 

. Majma-ul-Masail. 

. Maqna. $ 

. Minhaj-ul-Adiya. 

. Hadaik-i-Nazira. 

Nihaya. 

. Khilaf-ush-Shaikh (of Tuai). 
Nikat-un-Nihaya. 

. Sharh-i Luma. 

. Jawahir-ul-Kalam. 

. Kbilaf-ush-Sbaikh (of Sudna). 

. Riaz-ul Masail. 

. Burhav-i Qati, 

. Maqna Mufid. 

Hadaiq-i-Babrani. 

Jam’a-ush-Shitat, 

18. Intisar. 

19. Ghunia. 


Of these the first four are said to have 
been written within the last twenty-five 
years, Nos. 1, 3,and 4 being by Persian 
authors. The author of Ar-Rauz-ul-Ariz was 
Saiyed Allan Sahib, a member of one of 
the Mujtahid families of Lucknow. The 
autLority of these four books is disputed 
by the plaintiff-respondent and there is 
nething to show what weight is to bs 
attached to them. In any case they cannot 
rank as high as the other authorities cited 
by the appellant or those relied upon by 
tbe respondent. We will not, therefore, 
discuas them. We would, however, remark 
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that the author of Majama-ul-Masail is 
against the contention of the defendant: 
appellant, but a marginal note by one Saiyed 
Kazim who is said to be a Mujtahid in 
Najaf at present is to the effect that the 
stronger „opinion is in favour ofthe gift, 
holding good in respect of the whole of 
the donor’s estate. The author of Ar-Rauz-ul- 
Ariz after giving the two opinions on the 
point and accepting the view contended for 
by the defendant- appellant, however, remarks 
that “it is safer that the gift should receive 
effect to the extent of one-third according 
to the traditions and the better views.” 
The appellant is unable to say who was 
the author of Minhaj-ul-Adiya. We cannot, 
therefore, say what weight it carried among 
the Shias and we, therefore, leave it ont 
of account. As to -Hadaik-i-Nazira the 
passage relied upon is not quite explicit 
and we, therefore, do not discuss it. Of the 
remaining thirteen books Sharh-i-Luma and 
Jawahir-ul-Kalam do not support the case 
of the defendant-appellant. Indeed on the 
contrary they are against him. Those pas- 
sages have been cited by the defendant. 
appellant from Sharhi Luma and Jawahir- 
ul-Kalam where opinions of other writers 
are given. The authors of Sharh-i-Luma 
and Jawahir-ul-Kalam uphold the gift in 
respect of only one-third of the donor’s 
estate as will be shown later in the judg- 
ment. It is, therefore, unnecessary to 
re produce the passages referred to by the 
defendant-appellant, The Nibaya and the 
Khilaf-ush-Shaikh of Abu Jafar Tusi and 
the Nikat-un-Nihaya of Abul Kasim, the 
famous author of the Sharaya need not 
also be referred to as both Tusi and Abul 
Kasim in their later books, the Mabsnut 
and the Sharaya retracted their first opinion 
and gave the Fatwa that a gift made in 
maraz-ul-maut held good to the extent of 
one-third only of the donor’s estate in 
spite of the delivery of possession to the 
-donee by the donor prior to his death. 
Both the Mabsut and the Sharaya will 
be referred to presently. 
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There now remain eight books, t¢z:— 


1. Magna Mufid of Sheikh Mufid. 
2. Khilaf-ush-Shaikh of Sadua. 
3. Hadaiq-i-Bahrani, 

4. Tritisar. 

5. Ghunia, 

6. Burhan-i-Qati. 

7. Jam’a-ush-Shitat, 

8, Raizul Masail. 

Some of these books are, undoubtedly, of 
great authority having beon composed by 
some of the most eminent Shia jurists chief 
among them being the. author of Maqna 
viz., Shaikh Mohammad Ibn Mohommad 
Ibn au-Naumani Abu Abdullah surnamed 
‘Al-mufid’ because of his numerous pupils, 
He says in Maqua that “if a giftis made 
during illness ora Sadaqais made, it is 
valid to the extent of the whole.of the 
property and no one has aright to interfere 
with it. Sale in illness is valid like gift and 
Sadaqa ifa man isof sound mind and is 
capable of forming his own opinion, but if the 
illness has affected his reasoning faculty and - 
interfered with his judgment only those acts 
which are for the sake of virtue and piety are 
valid and all other acts are invalid.” It 
will be seen that this passage merely gives 
the opinion of the author and gives no reasons 
in support of it, Suduq in Khilaf-ugh- 
Shaikh, on the other hand, admits that there 
are two opinious among the Shia lawyers 
and accepts the view that a gift is valid in 
respect of the whole of the donor’s estate. 
He says ‘as follows:—‘The lawyers are 
unanimous that dispositions by a sick person 
exceeding one-third of his property is invalid 
if this disposition is not to have immediate 
operation. If the act is to have immediate 
operation as manumission, gift and connivance 
at logs in contracts of exchange, there are 
among us two opinions, one of which 
is that it is valid and the other that 
it is invalid. The latter is the view of 
Shafai and all the jurists (Sunnis). They 
do not mention any difference of opinion. 
Our arguments for the first opinion, are the 
traditions prevalent according to the narra- 
tion of our Ulemas which we have mentioned 
in our book (Kitab-ul-Kabir). -It should be 
observed here that Suduq held the contrary 
view at.one time as is mentioned by other 
writers, but it is not quite clear which was 
his latest dictum. 
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The learned author of Hadaiq-i-Bahrani 
in addition to admitting the diversity of 
opinion on the point admits that the 
` question is not free from doubt and difficulty 
but he upholds the gift in respect of the 
whole of the donor’s estate, 

Shaikh Syed Murtaza, surnamed Al-Hnuda, 
a pupil of Shaikh Mufid and Ibni Zuhra, 
the authors of Intisar and Ghunia, are 
also of the same opinion. Ibni Zuhra bases 
his opinion on the Jjma or the consensus of 
opinion of the doctors 
on the Jjmaor consensus of opinion and on the 


principle that a sane man has a right to 


dispose of his property as he chooses. The 
relevant passages from lniisar and Ghunia 
are as follows:— 


“The Imamia jurists are divided with 
regard to the doctrine that if a man makes 
the gift of a thing during his death-illness 
while of sound mind and capable of forming 
a rational judgment, itis valid and covers 
not one-third but the whole of his property; 
while other non-[mamia jurists differ on 
this point, They say that a gift made 
during death-illness applies to one-third of 
the property. The arguments of the Imamias 
are Ijma and the fact that the appropriation 
of his property by a man of sound mind is 
valid and the heirs have nothing to do with 
his property so long as he is alive. Hence 
the gift made by him is valid and for this 
very reason it is lawful for him to spend all 
he possesses in maintaining himself and there 
is no difference of opinion of the jurists (on 
this point)” (Intisar). 

“A gift made in death-illness will apply to 
the whole and not to one-third of the property 
on the ground of Ijma, such a gift will not ba 
tantamount toa Will. A gift made ibya 
person) in death-illness is enforceable and 
during his life-time his heirs hava nothing to 
do with his property. A Will takes effect 
after the death of a person and the heirs 
acquire right in the property after his death 
and soa Will is applicable to one-third”. 
(Ghunia). 

Jam’a-ush-Shitat also supports the view 
advauced by tke defendant-appellant. No 
reasons in-support of the opinion enunciated 
in the book are given, The book is a 
collection of dicta and decisions of the leading 
Moujtahids of Teheran in Persia within the 

‘last century. The passages relied upon by the 


and Al-Hnuda < 
-He uses the word Mutraddad 
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defendant-appellant are given at length in 
Mr. Ameer Ali’s book on Muhammadan Law, 
Tol, J. pages 54t056. They need not be 
re-produced here. The author of Burhan-i- 


Qati is also in favour of upholding the gift 


in respect of the whole of the donor’s estate. 
He says that the contrary opinion is ascribed 
to the later generation of Ulemas and was 
held by Allama Hilliand the author of 
Sharaya. He mentions the names of the 
lawyers who are in favour of the doctrine of 
the whole, but admits that consensus of 
opinion cannot be claimed for either view. 
about the 
consensus of opinion, which means that it 
cannot be said with certainty that the 
consensus of opinion is one way or the other. 
The passage dealing with the point under 
discussion is as follows:— 


“At all events, the opinion that such a 
gift will take effect against one-third is 
ascribed to the general opinion of the later 
generation of (Ulemas). If this ascription 
be trueitis due tothe dictaof the two 
Fazils (Allama Hilli and Sahib-i-Sharaya) and 
of those who followed them, inspite of the 
fact that two of them have either dissented 
from or hesitated in this dictum at places in 
the books Sharaya-i-Irshad, Ghayat-ul. Murad 
and Masalik. The other opinion is apparent 
from the views of Kulaini in Kafi, Saduq 
in Faqih, Mofid in Maqna, Sayed in 
Tutisar, Shaikh in Tahzib,  I[stibsar, 
Nihaya and Khilaf at different places. 
This is also apparent from Sarair Mohaz- 


zab, Wasila, Gbunya, Jame-ush-Shara- 
-ya, Kashfur-Rumocz Majma-ul-Burhan 
Wasail, Kifaya, Wafi and Riyaz. 


And this is the general opinion of the early 
generation of Ulemas, as has been stated by 
many and it has been supported by the fact 
that it has been followed. In Intisar the 
consensus of opinion is claimed for this view. 
He says: ‘The doctrine, that if any personof 
sound mind and judgment makesa gift in 
death-bed illness, such gift will be valid and 
will take effect not only against one-third 
but against the whole of his property, is 
exclusively held by Imamia (jurists), All 
the other jurists (Sunnis) have differed and 
have gone to hold, that a gift in death-bed 
illness takes effect against one-third. Onr 
view ia that this consensus of opinion ig 
doablful.’” , 


. pot even inferred from it. 
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But the best expositionof the view that a 
gift holds good in respect of the whole of the 
doror’s estate is perhaps to be found in 


Riaz ul-Masail, We give tha relevant passages 


below: — 

“The dispositions of a sick person if 
contingent upon death, which are considered 
as a Will, take effect against a third even 
though the heirs do not consent as has been 
narrated and its reasons have been hinted. 
If those dispositions are prompt and are not 
contingent upon it (the death), and in them 
-are the sale at a lower or purchase ata 
higher price than the actual value, pure 
gift, Wakf, manumission or Sadaqa then 
there are two opinions. Among the later 
generation of Ulemas the more current and 
the better of the two is that they take effect 


against a third which isin agreement with . 


the view of Iskafi and as is said with one 
opinion of Sadug. Perhaps he (Saduq) has 
taken this- view in his work other than 
Fakih as will appear from his adopting the 
other view in it (Fakih). And it has been said 
that this view is apparent from Khilaf and 
is expressly stated in Mabsut. But the 
passage of Mabsut quoted in Sarair does not 
support this. For he (the authorof Mabsut) 
has said that manumission in dangerous 
illness according to some of our doctors takes 
effect against the whole; and according to the 
others against one-third which is the view of 
our opponents (Sunnis); then he (the author 
of Mabsut) says thatif this view be establish- 
ed and some be liberated it will be seen what 
he has said at the end. And this (passage) 
as you willsee is not explicit in showing 
that he has adopted this view, rather this is 
Rather on many 
occasions he (the author of Mabsut) has 
shown hesitation on account of the well- 
known traditions which are between express 
and evident in their significance in which are 
authentic and trustworthy and other tradi- 
tions; some of which fall short on atcount of 
their authenticity while others on account of 
their import, which shortcoming is made 
good by the repute in the later generation. 
“But this view is against Nihaya, Maqua, 
Qazi and Sadug in Fakih and Kulsini in 
Kaf, for they (the two last mentioned) have 
said tbat the owner of property hasthe best 
right to it as long as he is aliveand then have 
mentioned the traditions relating to it 
specifically and bave uot mentioned other 
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traditions relating to the other view. All 
this is express as to their view on this point. 
Hilli, Murtaza and Ibn-i-Zohra have given 
effect to jitas against the whole and, as is 
and this had repute in early 
Ulemas; rather there is no doubt about its 
being so. The two Syeds bave claimed in 
their discussion of the gift that the consensus 
of Imamias is on this view and in Sarair it 
is mentioned as the mostevident view of the 


Imamia sect on account of its repute 
nonetheless on account of other. well- 
known traditions amongst which are 


authentic and trustworthy and others which 
also are between express and evident in their 
import. The point is a difficult and doubt- 
ful one on account of the conflict of tradi- 
tions and because the best of them accept 
the interpretation which can be used in 
favour of the other views, the points of 
preference and reliable arguments being on 
both sides. Bat the preference is for the 
latter tradition (véz., of the whole) on account 
of their being supported by the established 
principle and the repute in early Ulemas 
which is preferable to the repute among later 
Ulemas on account of there being a conflict 
between the two (opinions) as in the ques- 
tion relating to Jjma’at (consensus of opinion) 
which are narrated, and because of most of 
them not accepting the interpretation which 
can be used in favour of the former view 
(of the one-third) and their being opposed 
to common people (Sunnis). The opinion 
which is in conformity with the first tradi- 
tions is the opinion of all their jurists as is 
apparent from Intisar Mabsut, Sarair, Ghunia 
and Tazkira. So adopting the other view 
(viz., that it takes effect as against the whole 
is more reliable). 

“The rest say that (it will take effect) 
against one-third. And this is the view 
adopted by the opponents (Sunnis). This 
view which is in harmony with the first tradi- 
tions, is the general view of their jurists as 
appears from the clear wordings of Lutisar, 
Mabsut, Sarair, Ghunia and Tazkira. These 
traditions should be treated and based upon 
Takayya as is supported by the views of 
Iskafi which thou hast learnt more than once,” 

Now it is evident from this passage 
that the learned author of Riaz admits that 
there are two opinions on the point under dis- 
cussion, that the point is not- free from - 
difficulty and doubt, that there are good and 
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reliable traditions in favour of both the views 
and that the better opinion among the later 
genoration of Ulemas ig in favour of the 
gift holding good 
only of the donor’s estates. But he favours 
the opposite view on the grounds that it was 
the view of the earlier lawyers, that the 
traditions in support of it are on the whole 
more preferable and that the common people 
2. e., the Sunnis, hold the contrary view. He 
appreciated the necessity of explaining the 
dicta of some of the early and most eminent 
Shia doctors who had pronounced in favour of 
‘the doctrine of one-third. He gets over 
the difficalty by saying that they gave the 
dicta under Takayya (ie, under mental 
reservation) to avoid prosecution at the hands 
of the Sunnis who were in power then). 
Briefly put, the reasons to be gathered from 
the authorities quoted above in support of 
the validity of a gift in respect of the whole 
of the ‘donor’s estate, appear to us to be 
these: Ijma or consensus of opinion of the 
dostors; right of a sane man to dispose of his 
property as he choses; early Ulemas in favour 
of this view; more preferable traditions in 
support of it and the common people, 2.6,, 
the Sunnis, oppose it. 

Now we will refer to other Shia jurists 
of equal eminence who have directly contra- 
verted áll those reasons excepb those based 
on sectarian ground—~which they have met by 
implication. Shaikh Muhammad Hasain-an- 
Najaf, the learned authorof Jawshir-ul. Kalam, 
contradists the statement made in Riaz-ul- 
Masail that those early Ulemas who gave 
their decision in favour of one-third did so 
under Takayya, He says that “the most 
curious thing is to ascribe these numerous 
texts (or explicit dictums) to Takayya the 
non-existence of which, in addition to the 
fact that some of those dtctums are incapable 
of it, may be believed in respect of the 
texts like these, among the relators of which 
are confidential personages. Nay, those 
who are conversant’ with the traditional 
sayings of the doctors (may God bless them) 
know that, ib is customary with them (the 
doctors) in the passages based on Tatayy+, to 
hint at it (Tukayya) by using the word nas 
(psople) or some similar expression. Farther, 
the non-existence of Tukayya is believed as 
certain in this particular place. For if 
this doctrine of oars were contrary to the 
view of the ammi (the Sunnis), there 
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would have been in thəsə texts a hint at the 
dissension from them, at the exposition 
of the invalidity of their views and 
at their being against the Kitab and Suanat 
as is the custom of our doctors (to throw such 
hints). Nay, this (their being based on 
Takeyy2) would have been well-known among 
their disciples as in the caseofother weighty 


doctrines of general use. Besides these 
there are other reasons which show that 
the texts are not based on Takayya, 


Shaikh Mohammmad Hassan further says 
that the early Ulemas and the best traditions 
as also the consensus of opinion are io 
favour of ‘validating the gift in respect of 
one-third only and not in respect of the 
whole, as stated in Riaz. The relevant 
passage is as follows:— 

“Bat despite all this, the best opinion ia 
that there is prohibition against a gratuity 
exceeding the third. So it will not operate 
agaiust the heirs, except by their permission. 
This is the unanimous opinionof Fazil, Shahi- 
dain, Kurkhi and what has been related from 
Saduq, Abi Ali and Shaikh in Mabsut and 
what has been related from others. Nay 
many persons have attributed this opinion 
to the modern jurists in general and in 
Masalik it has even been attributed to 
the majority of the jurists and all the 
moderns. Again what has been repeatedly 
related by Shaikh in the chapter on 
emancipation shows that this is the opinion 
widely known among us. In Mafatih ib is 
given that the traditions about it are most 
numerous and wide-spread. It is given in 
Jame-ul-Makasid that it is sapported by the 
best traditional authority. And in another 
place in the same book it is mentioned that 
explicit dictums of public and universal noto- 
riety support the opinion. And this amounts 
to a consensus of opinion.” 

It is thus clear that tbree of the reasons 
advanced by the writers quoted on behalf 
of the defendant-appellant in support of 
the view that the gift holds good in respect 
of the whole of the donor’s estate, véz:—Ijma 
or consensus of opinion, earlier Ulemas favour- 
iog that view and better traditions supporting 
it, are disputed. Both sides claim consensus 
of opinion and the authority of early writers 
and traditions ia support of their respective 
views. The fact seems to be that traditions of 
equal weight can be found in support of either 
view and that the earlier lawyers are divided 
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- on the point just as the modernare. Even the 
learned author of Riaz admits that there is 
doubt as to th Ijma or consensus of opinion. 
The explanation of the author of the Riaz that 
some of the early writers who favour the 
contrary Fatwa did so under Takayya has also 
been shown to b3 unfounded by the author 
of Jawahir-ul-Kalam. There remain then 
two reasons, viz., the principle that a sane 
man has aright to dispose of his property as 
he chooses ‘‘as long as soul is in his body” and 
secondly, the sectarian reason, that is, that the 
Sunnis uphold the gift in respect of one-third 
of the donor’s estate. The obvious reply to 
both the reasons is, “why is a bequest held 
to be valid in respect of one-third only of 
the estate of the testator? The Sunnis hold 
the same doctrine, And when a man makes 
a gift in his last moments and delivers pos- 
session he has no more interest left in the 
property and cannot enjoy itany more. His 
act really amounis to a bequest. The 
delivery of possession by the donor shortly 
before his death does not make any difference; 
for the object in both the case of such a gift 
and that of a bequest is to defeat the heirs 
without in any way affecting the donor or 
the testator. The principlethat a sane man 
has absolute right over his property and can 
dispose of it as he chooses must be qualified 
in the caseofa gift madein maraz-ul-maut 
in respect of the whole of the donor’s estate 
though attended with possession, by the same 
consideration as a bequest is qualified in 
respect of the whole of the testator’s property, 
It was on this consideration tbat Shahid-i- 
Sani, Shaikh Muhammad Hassain-an- Najafi, 
Shaikh Najmuddin, Abul Kasim Jafar, Ali 
Abu Yabys, surnamed “Al-Mubakkik” the 
learned and the widely known anthor of the 


Sharaya and Sheikh Mcbammad 
‘Al Hassan Ibn Ali Abu Jafar Tausi 
surnamed the ‘Shaikh of the Imamite 
faith” in their beoks and other jurists 


pronounced in favour of the view that a gift 
made in maraz-ul-mauét held good to the extent 
of one-third only of the donor’s estate inspite 
of the delivery of possession in his life-time, 
We quote seme of them below. Tosi in 
'Mabsut’ the most important and most erudite 
of all his books (according to Mr. Ameer 
Ali, Vol. 1, page 30), says as follows: — 


“I have already mentioned that a graluiteus 
act is of two kinds, Munajjaza (of immediate 
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operation) and Muakhkhara (deferred till 
death). The Muakhkhara isone in which a 


“ man makes a bequest for the emancipation of 


a slave or bequests for Mahabat or Sadaka, 
for it becomes binding on death. When a 
person performs Mahabat sale or emancipates 
or makes a gift and himself delivers possession 
it is called Munajjaza. The whole of this is - 
Munajjaza gift. Then it will be further 
observed that if the gratuitous act takes plase 
in a state of health ora disease which is not 
dangerous it will be enforcible in respect 
of his entire estate: Butifittakes place in 
a dangerous illness, ib will operate in respect 
of one-third.” 

The statementin Riaz that Mabsut con- 
tains a passage in favonr ofthe doctrine of 
the whole was made on the authority of 
Sarair. The author of Sarair must have 
misquoted ‘Mabsot.’ Sharha Lama, a book of 
high and undoubted authority, has the 
following passage: “And a sick man is 
prohibited from making a disposal of what 
exceeds the ‘third’ when ha makes a gra- 
tuitous disposal; but when he takes in return 
for it an adequate price, it (the 
disposal of more than the third) shall be 
effective. Even though he gives immediate 
effect to what he does gratuitously in 
his illness, for example, he makes a gift of 
itor wills it or gives it by way of charity 
or remits consideration in sale or lease, (s¢c.) 
This is the strongest opinion because of 
numerous traditional authorities supporting - 
it, some exprsssly and some by implication.” 
(1) “If he makes a gift, Wakf or Sadaqa in hia 
dsath-illness, it shall take effect to the extent 
of one-third according to the more sound of 
the two dictums unless the heirs permit it.” 

[Their Lordships here quoted two passages 
from Sharhi Sunna, Chapters on Prohibi- 
tion and Gift, pages 344 and 246, respec- 
tively- Bd. ] 

[Shahid.-i-Sani insaysas follows: —Masalik | 

(2)"'The other (opinion) is that they (such 
transactions) shall take cffect to the extent 
of the third. This opinion is held by a 
party of the auciente,, one of them being 
Shaikh Sadugq according lo one -of his two 
dictums and this is the opinion approved 
of by the modern jurists in general, one of 
them being the author himself. And this 
is the most strong view because of the 
numerous explicit dictums supporting it, soma 
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by implication and some expressly.” Shaikh 
Mohammad Hassan-an-Najafi gives his opi- 
nion in Jawahir-ul-Kalam in no uncertain 
words. His opinion is as follows:— 

(3) “It has now become known to you, by 
God’s grace, that it is impossible to say 
that it (a transfer without consideration) 
takes “effect to the extent of (the) whole 
and verily it is not proper for any jurist 
to go against the principle of one-third, 

(4) “What the learned Riaz has written 
on this subject is very wonderful, He 
has said that in his early period he com- 
piled a brochure on this subject where 
he approved of the principle of one-third, but 
at that time he was not aware of. the conson- 
. sus of opinionsof both Murtaza and Ibn-i- 
Zuhra and heafterwards turned from it (his 
first view). The factis that he did not know 
that the ancients have differed from them 
and it is also not established that the 
majority of the ancients have held their 
views. Likewise some of those of whom 
it is related that they held the first 
view, as for instance Ali Hamza, I have 
shown in his description positively that 
he held the contrary view. There are 
some about whom different sayings are 
related on this subject, and there are 
others in whose books there is nothing 
clear, as for instance Kuleni. who has prefaced 
his chapter with the words Nusus Ammar, 
about which it has already baen described 
that if is not clear on the point. You 
have already known that about Shaikh it 
is related that he has said: ‘What is 
known among ourselves during this age is 
the principle of one-third, This decides 
the whole question.’ 

Al-Muhakkik also is to the same effect. 

(5) “A patient is prohibited from be- 
queathing more than one-third according 
to all unless the heirs permit it. But as 
regards his prohibition against gratuities 
of immediate operation exceeding the third 
there is a conflict of opinions between us. 
But the best opinion is that there is 
prohibition, 


“On the other hand if a Wakf is made 
during the death-illness (it is valid) if 
allowed by the heirs, otherwise it is valid 
ouly to the extent of one-third, like gift 
and sale without consideration. It is said 
that it (Wakf) takes effect to the extent 
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of the entire assets. But the first view 
is the most correct. If a person makes 
a Wakf or a gift or manumits (a slave) 
or sells (a property) and remits the sale 
consideration and the heirs do not permit, 
then it is valid only if the subject-matter 
does not exceed the limit of one-third. 
On the other hand if it exceeds one-third, 
the Wakf will operate from the first till 
the limit of one-third is reached and as 
regards the reat it becomes void.” 


It is clear from these authorities that 
some of the most eminent Shia jurists 
upheld the gift made in maraz-ul-maut 
in respect of one-third only of the donor's 
estate in spite of the delivery of possession 
to the donee before the death of the donor, 
But it is urged for the defendant-appel- 
lant that the books relied upon by him 
are of higher authority and in any case his 
view is supported by just as great doctors 
as those who hold the contrary view, and 
there is no reason why his contention 
should not be allowed. We do not think 
that ib can be said, or at least no authority 
has been referred to to erablo us to 


“hold, that the opinions of the jurists quoted 


for the defendant-appellant carry more 
weight than the dicta of those relied 
upon by the plaintiff-respondent. But it 
must be conceded that the defendant-ap- 
pellant has just as good anthority in 
support of his view as the plaintiff-respond- 
ent has if reliance is to be placed on 
early writers. But the majority of the 
modern lawyers—modern as compared with 
early writers—is undoubtedly in favour of 
upholding the gift in respect of one- 
third of tho donor’s estate. We have, 
therefore, to choose between the two. We 
think that the Shia doctors who support 
the view of the plaintiff-respondent are 
preferable and for two reasons, First, because 
the reasons given by them appear to us to 
be more sound and consistent with the 
generally accepted principle that the heirs 
are not to be defeated by a disposition 
which does not in reality affect tae 
person who has made _ the disposition. 
The second reason is that the opinion of 
the learned author of the Sharaya must 
carry greater weight than the opinion 
of other Shia jurists as he has been held 
by the Courts in this country from 
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early times as the chief authority on the law 
of the Shias. In support of the fact that 
Sharaya has been considered the leading 
book for the laws of the Shias we quote 
two passages from Morley’s Digest and 
Skama Charan Sircar’s Tagore Taw Lectures 
of 1874, Morley in his Digest at page 
cclxxvii says as follows: “The most generally 
known of all the Shiah lawyers is the 
Shaikh Najam-ud-din Abu-’l-Kasim Jaafer 
bin Muayyid-al- Hilli, commonly called the 
Shaikh Muayyid. He died in A. M. 676 
(A. D. 1277). His great work the Sharaya- 
al-Islam is more universally referred to 
than any other Shiah law book and 
is the chief authority for the law vi the 
Indian followers of Ali.” 

Shama Charan Sircar in his Tagore Taw 
Lectures for 1874 says as follows as to the au- 
thority of the Sharaya: “The Sharaya-ul-Islam 
written by Sheikh Najmuddin Abu.ul. Kasim 
Jaafar bin Muayyid-al-Hilli commonly called 
Shaikh Muayyid, isa work of the highest 
authority at least in India and is more 
universally referred to than any other Shiah 
law book and is the chief authority for the 
law of Shiahs of India.” 

We, therefore, hold that under the Shia 
law a gift made in maraz-ul-maut (death 
illness) holds good to the extent of only one- 
third of the donor’s estate inspite ot the 
delivery of possession prior to his death. 

The result of our findings on the two 
points raised in the appeal is that the appeal 
fails. We dismiss it with costs, including 
fees, in this Court on the higher scale. 

Appeal dismissed, 
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Mr. Justice Sadasiva Aiyar. 
“February 10, 1914, 
Mr. Justice Spencer. 
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— RESFONDENTS. 
Hindu Law — Partition—Marriage, whether obligatory— 


“Samskara— Reasonable marriage ewpenses—Necessity— 


Provision for marriage expenses of unmarried brothers, 
whether can be made in partition — Mesne profits, 
whether can be claimed in partition —Step-mother— 
Maintenance—Ancestral and self-acquired property, 
distinction between. 

Per Sundara Atyar and Spencer, JJ.— 

As a marriage is an obligatory samskara for Hindus 
the reasonable expenses of performing the marriage 
of a male member of a co-parcener, if already in- 
curred out of family funds, are necessary expenses 
and must be treated as binding upon the other 
co-parceners. 


As the marriage is a samskara and itis not usual 
to omit it and 16 is necessary that samskaras should be 
performed out of family funds, the expenses for the 
marriage of unmarried oo-parceners should be set 
apart at partition of the joint family property. 

Per Sadasiva Aiyar and Sundara Aiyar, JI.— 

As the manager of a Hindu family is expected, after 
making all proper expenditure, to add any surplus 
that may be left to the family funds, no member of 
the family is entitled to claim a share of past profits 
on the ground of a separate residence, bub if he is 
excluded by the act of the manager he is entitled to 
call upon the manager to account for the profits 
received during the time of his exolusion and to get 
his share of such profits as the manager is unable to 
account for. 


Where an infant.member of a Hindu family was 
living separately not owing to any fault on the part 
of the manager of the family: 

Held, in a suit for partition by the infant, that he 
is not entitled to recover mesne profits, i.e, a share 
of the past profits. 

In awarding maintenance toa Hindu mother in 
partition of family property, the word ‘mother’ 
should be taken as including the ‘step-mother’ whose 
right of maintenance is ordinarily against the share 
of her own son or sons. 

Per Sundara Aiyar, J.— 

A brother who has had his own marriage performed 
before partition of the family property is not en. 
titled at the time of partition to object toa provision 
being made for the marriage expenses of his un- 
married brothers. 

Per Sadasiva Aiyar, J.— 

The distinction between the ancestral and the self. 
acquired property of a father was not known to the 
ancient Hindu Law. The expression “paternal 
estate” when used in Hindu Law books does not 
mean the father’s self-acquisition alone but merely 
means the estate which the son can inherit or obtain 
“through his relations as such son” to his father. 


As the marriage of males is not an indispensable 
samskara the initiated brothers are not bound to per- 
form the marriage samskaras for their uninitiated 
brothers, and, therefore, the expenses of the future 
marriage ceremonies of the latter ought not to be 
deducted out of the patrimony before it is divided. 


Second Appeal against the decree of the 
Subordinate Judge of Trichinopoly, in Appeal 
Suit No. 52 of 1910, presented against 
that of the Principal District Munsif of 
Kalitalai, in Original Suit No, 351 of 1907. 
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JUDGMENT. 


SUNDARA Atvak, J.—The suit in this case 
is one for partition by a Hindu minor, 
The Jat defendant is the plaintiff’s step- 


brother. The 5th defendant is the plaintiff's 
mother and Ist defendant’a step-mother, 
The 6th defendant is the plaintiff's 


elder sister. The 5th ard 6th defendants 
were made parties on the ground that provi- 
sion should be made for the maintenance for 
the former and for the maintenance and 
marriage and other expenses of the latter. 


The first question raised in second appeal 
is whether the plaintiff is entitled to ashare 
of the amount recovered from a Life Insur- 
ance Company.on a policy of insurance 
taken out by Doraisami Iyengar, the 
father of the plaintiff and the Ist defendant. 
The policy states that it was taken for the 
benefit of Doraisami’s wife and two sons of 
whom the wife and one of the sons died, 
and the lst defendant alone was left; but 
both the Courts have found that the 
premia for the policy were paid out of funds 
belonging to the whole family. This finding 
has been attacked in second appeal; but we 
are unable to interfere with it. It was 
argued that the finding of the lower 
Appellate Court was based in part on the 
supposition that Doraisami lyengar was 
the maraging member of the family and 
that this was not the fact. But no objection 
was taken to the finding on this ground in 
the memorandum of second appeal; nor does 
Doraisami Tyengar’s management seem to 
have been denied in the lower Appellate 
Court. The plaintiff was, therefore, rightly 
held entitled to a share of the insurance 
money. 


The next question is whether the decree 
in plaintifi’s favour for mesne profits for two 
years before the suit is right. It was alleged 
by the plaintiff that he and his mother were 
turned out of the family house and had to 
live elsewhere. The Subordinate Judge 
has found that the plaintiff has failed to 
prove that they were turned ont of the 
house; but he allowed mesne profits, because 
he held that a minor plaintiff is entitled 
to recover mesne profits in a suit fcr pariti- 
tion. I amof opinion that there “is no 
foundation for this view. ‘The case relied 
- on by the Subordinate Judge, Krishna v, 


Subbanna (1), does not support it. In that 
case it was observed: “If an adult member 
is not excluded, but chooses to live apart 
from the manager, then as be did not choose 
to enforce partition; it may be very reason- 
able that, apart from the consideration of 
frand or misappropriation by the manager, 
the principle above stated should be applied 
to him.” (That is, the principle that the 
manager is not bound to account for past 
transactions or past income). ‘But the 
principle cannot apply to the case of an 
infant member, who has been excluded by 
the manager from the family house and 
from enjoyment of the property. The 
infant is, by reason of infaney, incompetent 
to authorize the act of the manager, or, at 
all events, cannot be legally bound by any 
authorization in fact given during his 
infancy. Moreover, the infant being exolud- 
ed cannot be assumed in poiat of law or 
fact to have known of any act of the 
manager,”’ The observations relate primarily 
to a Bait for account, including an account 
of past profits. An infant who has been 


excluded from commensality was held 
entitled to an account of past profits 
daring the period of his exclusion. They 


do not support the view that the mere fact 
that the infant was living separately, 
when it was not due to any fault on the 
part of the manager, would ontitle him to 
rec>ver a share of the profits. The manager 
of a Hinda family is entitled to spend the 
income for the benefit ofall the members 
of the family. It is nunecessary to consider 
whetber a member living separately could 
make a claim for the expenses of his 
maintenance; for that is not the question 
raised for decision before us. The manager, 
after making all proper expenditure, is 
expected to add any surplus that may be 
left to the family funds. No member is 
entitled to claim a share of past profits 
on the ground of his separate residence. If 
he isexcluded by the act of the manager, 
he has, no doubt, been held then entitled to 
call upon the manager to account for the 
profits received during the time of his ex- 
clusion. The manager would then be entitled 
to credit for all proper expenditure, 
including avy investments made, in which 


` 


(1) 7 M. 664. 
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of course the excluded membsar would be 
entitled to share. With - respast to any 
profits for which the manazar is unable to 
ascount, the excluded member would ba 
entitled to his share of them. Therais no 
reason why the same principle should not 
apply to a minor co-parcsner. No anthority 
has been cited in support of the application 
of a different principle. The question here 
is not one of the right to an account. No 
doubt, one reason for refasing an account 
to an adult co-parcaner suing for partition 
has been stated to be that “every adult 
member of au undivided joint family, living 
in commensality with the karti, must ba 
taken, as between himself and the karé1, to ba 
a participator in, and authorizer of, all that 
is from time to time done in the manage- 
mont of the joint property to this extent, 
namely, that he cannot without further 
cause call the kartz to account for it.” 
Abhay Ohandra Roy Chowdhry vw. Pyarimohan 
Guho (2). This reason would not, of course, 
be applicable to the case of a minor member. 
Bat the point has no bearing in deciding 
whether a minor is entitled to claim mesne 
profits. Theclaim for mesne profits must, 
therefore, be disallowed. The Subordinate 
Judge’s decree awarding 614 on this account 
must be set aside. 

The next question is whether the expenses 
of the plaintiff's Upanayanam and marriage 
and the 6th defendant’s marriage wera 
rightly provided for in the decree for parti- 
tion. Jairam Nathu v. Nathu Shamji (3) and 
Mahadeva Pandia v. Rama Narayana Pendia 
(4) are clearly in support cf the plaintifi’s 
ease. Two contentions have been raised in 
ihis Court, , 


(1) that such provision can be made only 
out of the separate or self-acquired property 
of the father of the parties, and cannot be 
made out of the ancestral property of the 
father derived from his father, and 


(2) that the plaintiff is entitled to have 
a provision made only for his Upanayanam 
and not for his marriage, the latter not 


being `a necessary samskzra according to 
Hindu Law. 


(2) 5 B. L. R. 347 at p. 854; 13 W. R. 75 (F. B.). 
(8) 31 B. 54; 8 Bom. L. R. 632, 
(4) 13 M In J. 75. 


The first contention is entirely without 
foundation. Mr. P, R, Ganapathy Aiyar, 
the learned Vakil for the plaintiff, who 
has argued the question very fully, relies 
on certain passages in the Mitakshara. 
Yajnavalkya’s text, chapter 2, verse 124, 
does not expressly referto the ceremonies 
to be performed for the brothers, the text 
being to the effect that “uuinibiated sisters 
should have their ceremonies performed by 
those brothers who have already been 
initiated, giving them a quarter of one’s 
own share”, But the text has been inter- 
preted by commentators as including the 
ceremonies of brothers too, The Mitakshara 
in chapter I, section 7, verse 3, expressly 
provides: ‘If any of the brethren be uninitiated 
when the father dies who is competent to 
complete their initiation ? Uninitiated bro- 


thers should be initiated by those, for 
whom the ceremonies have been already 
completed.’ Verse 4 lays down, ‘By the 


brethren who make a partition after the 
decease of their fatker, the uninitiated 
brothers should be initiated at the charge 
of the whole estate? Reliance is placed 
on chapter I, section 6, verses 14, 15 
and 16. These verses deal with the power 
of the father to make gifts to one or 
another of the sons. The power to maka 
gifts is now regarded as confined to the 
separate or salf-acquired property of the 
father. The contention is that these verses 
show that section 8, verse, 1 dealing with 
partition after the father’s decease— Lot 
sous divide equally both the effects and 
the “debts, after (the demise of) their 
two parents,’ relates only to the self- 
acquired property of the father. To a 
question put to the appellant’s Vakil from. 
the Bench, which text then provides for 
the division of the father’s ancestral pro- 


-perty, his answer was that section 5, verse 


l, does so, ‘But among grandsons by 
different fathers the allotment of shares is 
according to the fathers.’ But this verse 
is intended merely to show that where the 
brothers have an unequal number of sons, 
the grandsons take per séirpes and not per 
capitz, Section 1 of chapter I was referred 
to us as showing that the father and his songs 
have equal rights in property descoerd- 
ing from the grandfather. But this does 
not help the contention that section 4, 
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verse 1 of chapter I and section 3 taken 
together show that the provision in section 
7 for the samskaras of the} uninitiated 
brothers and sisters is 
only out of the self-acquired property of 
the’ father. 

Reference is also male to the Smrithi 
Chandrika, chapter 4, verses 26 and 37, 
Verse 36 cites a text of Vishna which runs 
thus:— “The text of Vishnu that ‘the initia- 
tions cf unmarried daughters are to be 
defrayed in proportion to his own wealth’ 
is applicable either to a case where no 
partition of heritage takes ‘place from 
there being an only son, or to a case where 


brothers live in union.” Verse. 37 is in 
$ 

these terms:— Hence, Vyasa, brothers 

whose investiture and other ceremonies 


have not been performed are to be initiated 
in doe timefrom the paternal wealth 
alone by brothers whose sacraments have 
already been completed. Unmarried sisters 
are also to be initiated by their elder 
brothers according to law.” The word 
‘alone’ ig the translation of the Sanskrit 
word ‘Era’, the meaning being that the 
‘paternal wealth’ must be used for the pur- 
pose indicated. The use of the word 
‘paternal’ is relied on as showing that 
only the father’s own wealth was intended. 
But ‘this contention cannot be upheld. The 
language is comprehensive and would take 
in all ancestral property. The same observa- 
tion applies to similar texts of Brihaapathi 
and Narada in verses 38to 41. There is 
nothing to show that the author of the 
Smrithi Chandrika understood the expres- 
sion ‘paternal wealth’ as meaning the self- 
acquired property of the father. The texts 
cited from the Madaviya, pages 17 and 18 
of Burnell’s edition, the Viramitrodaya, 
page 81 of Sitarama Sastri’s Hindu Law 
Books, and the Vivada Chintamani, page 49 
of the same book, do not carry the case any 
further. I mast hold that the plaintiff is 
entitled to have funds set apart for his 
ceremonies out of the ancestral property 
which descended to plaintiff and the first 
defendant from Doraisami Iyengar. 

The second contention is that the cere- 
monies for which the plaintiff is entitled to 
have provision made do not include his 
marriags, It is argued that marriage is nob 
a necessary ceremony in the ase of a 
Brahmin male and the case of Govindarazuly 


intended to be made. 


the author 


Narasimham v. Devarabhotla Venkatanarasayya 
(5) is relied on. That case decided 
that a debt borrowed for the expenses 
of the marriage of a co-parcener could 
not be enforced against the cther co-parce- 
ners. That position kas been considerably 
shaken by the observations contained in Devu- 
lapilli Kameswara Sastry v. Polavara ps Veera- 
charlu (6). The learned Chief Justice who 
was a party to the judgment in the earlier 
case was subsequently prepared to re-consider 
his view. The question has been elaborately 
considered by Krishnaswami Aiyar, J., in 
Devulapalli Kameswira Sasiry v. Polavarapu 


` Veeracharlu (3), and by Chandavarkar, J., in 


Sundrabat Jawi Dagdu Pardeshi v. 
Shivnarayanı Ridkarna (7). I hava 
nothing to add to the reasons given by 
those learned Jadges for holding, that 
marriage is a proper ceremony for a Brahmin 
and au obligatory ceremony for all with 
extremely few exceptions, See also West 
and Bahler, page 781, Strangas Hinda Law, 
Vol. 2, pages 286, 283, Sirear’s Hindu Law 
(3rd Edition), page 245, section 292, Bat 
I do not think that ibis necessary to rest 
the decision in this case on the ground that 
marriage is absolutely obligatory. There 
are, no doubt, texts in favour of the position 
that the initiabory ceremonies in the case of 
the three higher castes end with the 
Upanayanam. See Smrithi Chandrika, 
chapter 4, verse 42,*which is supported by 
of Vivada Chintamani. (See 
Scetarama Sastri’s edition, page 4). The 
Smrithi Chandrika text has been explained 
by Chandavarkar, J., in Sundrabn Javji 
Dogu Pardeshi v. Shivanarayana Ridkarna 
(7). It was decided very recently in Gopila- 
krishnamaraju v. Venkatanarasa Raju (8) by 
a Fall. Banch of this Court, after the argu- 
ments in this case were heard that marriage 
is considered an obligatory ceremony for 
Hindus except in the case of one who is 
prepared to live the life of a perpetual 
Brahmachari or of a Sanyasiand thata debt 
borrowed for the marriage of oneof the 
co-parceners is bindiog onall, This judgment, 


(5) 27 M. 206. 
; 34 M. 422; (19:0) 


(6) 8 Ind. Cas, 195 at 201; 
M. W. N. 649; 20 M. D J. 855 9M LT 23 
(7) 32 B. 8l; 9 Bom. L. R 136 8; 3 M. D. T. 46. 


“ (8) 17 Ind. Cas. 308; ae Ja wW. N. 993 and 1231; 
23 M. L. J, 288; 12 M. L 292. 
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in my opinion, practically concludes the point 
raised ia this casa. The firat defendant has 
no right to compel the plaintiff to abjure mar- 
riage and to become either a Naishtika 
Brahmachari or a Sanyasi. The plaintiff 
has the right to becoms a Grihasta and to 
live the life whichis ordained for Brah- 
ming in general; marriage is an indispen- 
sable ceremony (Avasyam Kartavyam) for all 
except the most spiritually advanced persons. 
The family property should provide the 
means for such an initiatory ceremony. There 
can, at any rate, be no doubt that marriage is 
regarded as a most proper ceremony for every 
Hindu. This is sufficient to justify the plaint- 
iff’s claim for a provision for his marriage. 
The firat defendant has been married at the 
expense of the family. There is no reason 
for treating the brothers differently. Modern 
` gustom is, undonbtedly, in favour of allowing 
the provision. In deciding what ceremonies 
are regarded as proper and necessary regard 
should be had, in my opinion, to the sentiments 
of the community, especially when there is a 
difference of opinion amongst text-.writers. I 
am also prepared to hold that a brother who 
has had his own marriage performed at the 
family exponse is not entitled to objecs tra 
similar provision being made for the other 
brothers. The Subordinate Judge’s view, 
therefore, must bə upheld with respect to the 
allotment both for the plaintiff's Upana- 
yanam and for his, maringa, In tha 
result the appeal must be allowed in s9 far 
as the award of mesne profits is concerned 
and dismissed in other respects. 
Memorandum of Objections :—The first 
respondent has put in a memornodom of 
objections objecting to the lower Court's re- 
foeal to make a provision for the maintenance 
of the 5th defendant, the plaintiff’s: mother. 
A preliminary objection was raised by Mr. 
Ganapathy -Aiyar to the memorandum on 
the ground that the 5th defendant, who 
appealed against the decree of the District 
Munsif disallowing a provision for her 
maintenance, has not herself appealed to this 
Court against the disallowance and that it 
' was not competent to the plaintiff to dogo. 
The ground on which the Subordinate Judge 
refused to make an‘ allotment for the 5th 
defendant’s maintenance was that her 
maintenance should come out of the plaintiff's 
own half share of the property and caanot be 
enforced against the first defendant’s halt 


share. The first respondent (¢.¢, the 
plaintiff) is, therefore, affected by the judg- 
ment and is interested in disputing its 
correctness. The fifth defendant is a party 
to the second appeal, This Court has power 
under Order XDI, rule 33, of the Civil 
Procedure Code, to pass such decree as it 
thinks proper dealing with the rights of all 
the parties before it. The preliminary 
objection must be disallowed. 

On the merits the memorandum is en- 
titled to succeed. The question was de- 
cided so long ago as 1870 in Sivanananja 
Perumal Sethurayer (Zemindar of Orcad) 
v. Meenakshi Ammal (9) by‘ Holloway and 
Innes, JJ. The Smrithi Chandrika supports 
her claim. See chapter 41, verse 14:— The 
word mother includes a step-mother.” ln 
verse 7 a text of Vyasais quoted: “Even 
childless wives of the father are pronounced 
equal sharers and so alsoare all the paternal 
grandmothers; they are declared equal to 
mothers.” See Kumaravelu v. Virana Goundan 
(10). The basis of the mother’s right is, as 
pointed out by the author, the interest that 
she has by reason of her relationship to 
her husband. This reason is equally applica- 
ble to the step-mother. Mr, Ganapthi 
Aiyar’s argument that the question was not 
really considered in Stvananinja Porumal 
Sethuroyer (Zemindar of Oorcad) v. Meenakshi 
Ammal (9) cannot be accepted. 

The same view was apparently taken in 
Subbarayalu Ohetty v. Kamalavalli 
Thayaramma (11) though the decision itself 
proceeded on another ground. The case 
relied on by the „Subordinate Judge, 
Hemangini Dasi v. Ked ırnath Kunlu Ohowdhry 
(12), was based upon the express provisions 
of the Dayabhaga according to which the 
step-motber’s right is only against the share 
of her sons. 

The Subordinate Judge must be request- 
ed to return a finding on the 7thissae. Ha 
will also find whether the 5th defendant is 
in possession of any family jewels as dis- 
tinguished from her own Stridhanam jewels 
and ifso what is their value. Oas month 
will ba allowed for the fiadings and seve 
days for objections. | 


(9) 5 M. H. C. R. 377. 

U0) 5 M. 29. 

(11) 10 Ind. Cas. 347; 35 M. 147; (1911) 2 M. W. 
N. 148; 2L M. L. J. 493; 10 M. L. T 1. 

(12) 160. 758; 16 I. A. 115, 
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Sapasiva Arvar, J.—I have had the advan- 
tage of perusing the judgment of my learn- 
ed: brother in this case. I agree with him 
in all the conclusions formulated ‘in that 
judgment except on one point which, however, 
is not unimportant. Iam, therefore, obliged 
to write the following separate judgment and 
I shall notice in it only two points of Hindu 
Law, one point on which I regret I have to 


differ from, and the other point on which I 


agree with, my learned brother. 

The distinction between the ancestral and 
the self-acqnired property of a father was 
not known to the ancient Hindu Law. The 
expression ‘paternal estate’’ when used in 
Hindu Law books does not mean the father’s 
self-acquisition alone but merely means the 
estate which the son can inherit or obtain 
through hia relation as such son to his father. In 
Gudimetla Venkatarazu v, Bollozu Kottuya (18) 
I have attempted to show that, according to the 
Shastras, cons had norightin the property 
which belonged to their father till both their 
father and mother were dead. Sankha 
and Likhita state (see Jagannatha, page 
199) that even the properties acquired by 
the sons themselves independently of their 
father cannot be partitioned among them 
while ihe father lives since the sons are 
not their own masters in respect of any 
wealth so long as their father lives. Harita 
Smriti also says the same. Manu says that 
three persons including a son can bave 
no wealth of their own so long as their 
supericr is alive. Of course, we cannot 
now wholly go back to the aucient Law 
of the Shastras and we have to accept the 
Mitakshara which, relying mainly on a 
supposed text of Gautama, gives to the sons, 


by their mere birth, rights inthe (self-ac-, 


quired and ancestral) properties of the 
father. This supposed text of Gautama is 
. not foucrd in Gautama’s institutes now and 
is opposed to the undoubtedly genuine text 
of Gautama, that property is acquired only 
in five medee, viz., inheritance, purchase, 
partition, seizare, or finding. Hven if itis 
gennire, it can only mean that ‘birth’ 
gives the scn an irckoate, and contingent 
right to inherit from his father or mother on 
their death and nota rightin present in 
their property as soon as he is conceived. 


(13) 16 Ind. Cas. 189; (1912) M. W. N. 861; 23 
M. L. J. 223; 12 ML. LT. 280. 


The text of Yajnavalkya in respect of 
ancestral immoveable property not being 
at the disposal of the father must be inter- 
preted in the light of the moral obliga- 
tion of a Grihasta to provide for the sup- 
port of his wife and children, because not 
only those already born but even these 
thereafter to be born to him require main- 
tenance and support according to Vyasa’s 
text. There are passages in the Smritis 
to show that to pass the ownership inim- 
moveable property, the consent of even 
neighbours and the whole of his village 
is requisite, the unrestricted private ownership 
and right of alienation in landed property 
having been greatly discouraged in some 
portions of the long past period of Hindu 


‘civilisation. In fact, the Mitakshara (chapter 


l, section , 1, slokas 24 to 27) clearly says 
that the father is not master of the immove. 
able property acquired even by himself. The 
text of Yajnavalkya about the ownership of 
father and son being equal in wealth received 
from the grandfather was merely intended 
as a moral injunction prohibiting the unequal 
division of the grandfather’s wealth between 
the father and sons. In fdot, this text has 
been rightly interpreted as giving only a 
figurative ownership to the sons in order that 
the father might fulfil his moral obligation of 
not making an unequal division of such 
property between himself and his sons, It 
was not at all intended to give a legal 
right of present ownership in ancestral 
property to the son. Some other commen- 
tators explain the text by saying that it was 
intended that where the father died, leaving a 
son and grandsons by the deceased son, the 
grandsons by the deceased son should obtain 
a share equally with their uncle. In 
other words, “it was intended that the 
surviving son alone as the nearest Sapirda, 
should not take the whole of the estate 
to- the exclusion of the grandsons by the 
deceased son. It was, therefore, stated that 
the right of inheritance after the grandfather's 
death is the same in the case of the son and 
the grandson (by a pre-deceased son). The 
son is never considered in the ancient text- 
books as the true owner of any property so 
long as his father or mother is. alive. See 
Jagannatha’s Digest, page 283. Yajoaval- 
kya saysthat among those whose fathers 
are deceased the allotment of shares is 
according to the fathers. Katyayana simis 
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larly says: “Should a brother die before 
partition, his share shall be allotted to his 
son provided he -has received no fortuna 
from his grandfather. Tae song sən shall 
receive his father’s share from his uncle or 
from his uncle’s son.” As I havesaid already 
it may be to avoid the consequences of 
the logical effest of the dictum that the estate 
belongs to the nearest Sapinda that’ the 
Smriti texts make the son, the grandson 
aud the great-grandson of the deceased 
owner to equally partake (per stirpes in the 
case of the grandson and the great-graud- 
‘ gon) the estate of the deceased owner 
instead of the son alone taking the whole 
as such nearest Sapinda. But if a great- 
great-grandson is ‘left, he cannot claim to 
inherit any share of his great-great-grand- 
father’s property direstly from the deceased 
owner, The Mitakshara, having laid down 
the principle of present right by birth instead 
of a mere figurative right, has led‘ to a very 
large amount of anomalies in the Hindu 
Law. To adapt the language of Beaman, 
J., in a recent Bombay Case (that learned 
Judge was roferring to the Muhammadan 
Law): “There seems now little hope of 
expecting from the vast entanglements of the 
Mitekshara Hindu Law anything like consis: 
tent principles or intelligible classifications, 
and every single rule seems to be open to 
innumerable exceptions mauy of which 
appear to conflict in principle with the 
main rule.’ This modern main rule as to 
right by birth was in hopeless conflict with 
the son’s undoubted legal liability under the 
ancient Hindu Law to pay his father’s debts 
aud hence the Privy Council have been 
obliged to virtually destroy this rule by 
allowing the validity of alienations effected 
to discharge the father’s debts provided they 
are not illegal or immoral. This alleged 
right by birth is also ignored when the father 
“was given theright to alienate his self- 
acquisitions, even if they were immoveables. 
This same right by birth has led to the 
so-called right of survivorship unknown to 
the ancient Hindu Law. It has also virtually: 
killed the numerous texts which show that 
the great-great-grandson Las no right to 
inherit directly the property of his great- 
great-grandfather, if the great-great-grand- 
father at his death left nearer descendants. 
The clear texts (see Mann, slokas 186 and 187 
of chapter 9 and the text of Katyayana) 


which deny the rightof the great-great- 
grandson to inherit could not be explained 
away except by much involved ingenuity. 
Such misapplied ingenuity has been abund- 
autly shown by the commentators who wrote 
the Viramitrodaya, the Smriti Chandrika, - 
the Madhayya, the Vivada Chintamani, and 
the Vivada Ratnakara, These unsatisfactory 
commentaries the Courts have been obliged 
to accept as making the rule as to the non- 
existence of succession and inheritances beyond 
the third descending line inapplicable to 
the eases governed by the Mitakshara Law. 
(See the elaborate judgment of my learned 
brother Sundara Aiyar, J., in Abhinana 
Purna Priya Vaedagt Bhastar Tirumal Rao 
Saheb v. Arni Rangasawmy Rao Saheb (14). 
For myself, Tam unable to interpret the texts 
of Manu and Katyayana as intended only 
to apply to cases where the property to be 
inherited was the acquisition of the great- 
great-grandfather, because the Mitakshara 
confers right by birth even in self-acquisi- 
tions to the sons and through them, of 
course, to the grandsons and great-grand- 
sons. I am clearly of opinion that the 
Mitakshara principle of right by birth utterly 
destroys the rule laid down in the texts of 
Katyayana and Manu that the great-great. 
grandson has no claim to inherit directly his 
great-great-grandfather’s property. 

When, therefore, the Hindu Law books 
treated of partition of the paternal.estate—L 
would put it rather as the parental estate- 
they did not mean to confine themselves 
to the partition of the father’s self-acquired 
estate, because according tothe ancient law 
both his self-acquisition and his ancestral 
estate are his own and are parental estate so 
far as the sons are concerned. As my 
learned brother has pointed out, there are no 
separate chapters in the Smritis or even in 
the commentaries treating of the partition 
of self-acquired estate as apart from the 
ancestral estate of ths father. The only 
difference made is bstween partition daring 
tho father’s life-time and partition after 
the father’s death, Mr. Ganapathi Iyer 
has attempted to confine the texts of Yajna- 
valkya and other Smriti writers (Vishnu, 
Vyasa, Brihaspati and Narada),which required: 
initiated brothers toset apart fromthe paternal 
property the expenses of the initiation of 


uninitiated brothers and sisters before dividing 
(14) 15 Ind. Cas. 412; 28 M. L.J, 79; 12M. L. T, 
245; (1912) M, W, N. 790. 
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the paternal property, to the father’s self- 
acquired properties, and this attempt to 
restrict these texts to the self-acquired pro- 
perty of the father has, iw my opinion, 
wholly failed. In fact, Narada says that 


if no wealth of the father exists, the ceremonies’ 


of uninitiated brothers must, without fail, 
be defrayed by the brothers already initiated 
contributing funds out of their cwn private 
wealth, Thus when the initiated brothers 
are bound even in the absence of any property 
inherited by themselves to spend money for 
the Samskaras of their uninitiated brothers, 
it is impossible to 
not bound to meet those expenses out of the 
property which they inherit from their father 
: as ancestral estate. 

We now come to the question as to what 
‘are the Samskaras of uninitiated brethren, 
the expenses of which have to be first set 
apart from the inheritance before it is 
divided among all the sons, (Formerly, 
sisters also had shares in the inheritance 
along with their brothers and the texts about 
expenses of initiation refer to both uninitiat- 
ed brothers and sisters.) Brihaspati’s text 
clearly points tothe Samskarasin question, riz., 
those which the brothers initiated by their 
father had to perform for their brothers and 
sister whose initiation had been left incomplete 
by the father at his death, such initiations 
which are morally obligatory on the father 
being rounded up by the Upanayana cere- 
mony. His textis as follows:— ‘For younger 
brothers, whose thread investiture, ete., 
ceremonies have not been performed, their 
elder brothers shall perform them out of the 
collected wealth of their father.” If the 
expenses of the marriage Samskara were 
also intended to be set apart before partition 
that Samekara would have been mentioned 
in preferenze to the thread investiture cere- 
mony. The word “Dvijati Samskara”, as 
used in the Shrimad Bagavatam and other 
sacred books, is intended to apply only to 
that important Samekara which initiates the 
Hinda into his caste, víz., the Upanayanam 
ceremony. 
also, according to the Shastras, had the 
Upanayana Samskara performed in former 
ages, jast like males though now the Vivaha 
Samskara has become practically the ouly 
Samskara for females. But even now, at the 
time of the Vivaha Samskara, most of the 
previous Samskaras are rapidly gone through 


hold that they are. 


- Pravrajet). 


_for flesh, 


Tt is well-known that females - 


forfemales. The Smriti Chandrika is clearly of 
opinion thatthe ceremonies contemplated by 
Narada’s text commence with Jatakarma and 
end in Upanayana. Now the Samskaras are 
variously numbered from 8 to 48 and even 
more (see also Jagannatha introduction, page 
XXX). The Savitri or the ceremony of 
investiture is the 7th when numbered from 
Jatakarma according to the Samskara 
Ratnamala and the 8th or 10th when 
numbered from Garbhadanam according to 
other works. Marriage or Vivaham comes 
ag the 14th or 16th ceremony. That the 
marriage of males is not considered an indis- 
pensable Samskara is clear to me after a 
perusal of several of the ancient Shastraic 
books. Thae late Dewan Bahadur Raghunatha 
Rao, a very learned, accurate, and unpre- 
judiced Sanskrit scholar, has, in my opinion, 
conclusively shown in his works that 
marriage both for males and females is 
optional and not cbligatory. .The late Mr. 
Jastice Krishnaswami Aiyar, while ivclined 
to’ attach great importance to the Vivaha 
ceremony [see Devulapalli Kameswara Sastri 


v. Polavarapu Veeracharlu (6)] admits 
that the Jabala Upanished, Manu, 
Yajnavalkya, and Mitakshara lay down 


that a Hindu can go straight from the 
Brahmacharya stage after Upanayana to the 
Sanyasashrama stage without having been 
a Grihastha and having had the Vivaha 
Samskara’ if he has conquered his animal 
passions during the Brahmaocharya stage. 
(Yad Shareva Viramet Tad Shareva 
See also Mitakshara, Prayase 
chitta Kandam on Yati Dhara. We kave 
the well-known text of the Bhagavatham 
that animal sacrifices, intoxicating liquor, 
sacrifices, and marriage are not obligatory 
Samskaras but are intended only for those 
who have not conquered their desires 
spirituous liquors and sexual 
gratification. 


Loke Vyavayamishamadhya Siva Nithyaatu Jantoh 
nahi tatra chodana Vyavasthitis tasu vivaha Yagna 
sura Grahair Asu nivvithi rishta. 


The texts which praise the Grihasthash- 
ramam as supreme are only whatare known 
as Arthavada and laudatory texts intended 
to encourage the married house-holder to 
perform his duty of maintaining the other 
three Ashramas, and were clearly not intended 
to really lay down that the Grihasthashrama 
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is superior to the obher Ashramas. Ia fact, in 
the Bhagavatham and other religious works 
and alao in the Smritis, the married stage is 
in several places despised as the Jaghany- 
asrama, and it is clearly laid down that apart 
from the exceptional cases of Jnana Sanasis 
like Janaka, a man who dies as an ordinary 
Grihasthashrames will bə - mərely moving 
round aud round in the three lower worlds, 
whereas the Naishtika Brahmacharya, the 
Vanaprastha and the Sanyasi alone can go 
to the higher four worlds, after passing 
to which there is no farther involuntiry 
retura to the rounds of births in the three 
lower worlds. Marriage is only a Vikalpa- 
vidhi and it is not a Nitya or Apurvavidhi. 
It is either a Niyama Vidhi or is only a 
Parisankbyavidhi. Hven Ohandavarkar, dJ., 
in Javji Dagdu Pardeshi Sundarabai v, Ridkarna 
Shivanarayana (7), does not state that 
marriage is always obligatory bat only that 
it might “become obligatory” in the oases 
and for the reasons he has set forth (page 
93, Ist line). As regards the texts quoted 
by Krishnaswami Aiyar, J., which ordain that 
a man should discharge his three (or five) 
debts and that he should procreate sons by 
marriage to discharge one of those debts, tiz., 
the debt due to his Pitris, there are numerous 
passages in the Shastras to show that when 
real Vairagya is obtained and real undivided 
devotion to the Supreme Lord, the debts to 
Devas, Rishis, Bhootas, Aptas, fellow-men and 
Pitris all become non-existent and completely 
discharged and that on the very day such 
Vairagya and devotion are obtained, that 
very day you should give up the wordly 
life. The learned Judge himself does not 
state that marriage is a compulsory 
Samskara even for the man who is uot fit to 
pass at once to the Vanaprasthastage, but 
that it is ‘practically compulsory.’ [See 
Devulapalld Kameswara Sastra v. Polavarpu 
Veerachurlu (6)]. The Bhagavatham says: 


Devarshi Bhootapta Nrinam Pitrinam na Kinkaro 
Nayamrineecha Rajan Sarvatmana Yassaranam 
Saranyam Gato Mukundam parthritya Kartam. 


Now according to the texts (see especially 
Narada quoted in the Smriti Chandrika, 
page 59 of Mr, Krishnaswami Aiyar’s transla- 
tion) which require the initiated brothers to 
perform the ceremonies of their uninitiated 
brethren, it isclear that itis only those 
ceremonies which tho deceased father was 


expected and bound to perform for his sons, 
if he was alive, that the initiated brothers 
had to perform in the place of their father 
for their uninitiated brothers. “What is 
left to the father’s property after the father’s 
obligations have been discharged, let the 
brothers divide.” Now what are those 
ceremonies? Manu saye: “Let the father 
himself perform the eight ceremonies which 
perfect the second birth of a twice-born man like 
the ceremony on congeption.” Thus, it is 
clear that the father is under an obligation 
to perform only up to the Upananyava 
ceremony the Samskaras to be performed 
for bis son. Vivahaisa ceremony which 
is performed after a man attains his majority 
and depends on his.own will and option. .1t 
is, therefore, perfectly clear to me that the 
marriage Samskara is not one of the Sams- 
karas which the initiated brothers have to 
perform for their uninitiated brothers and 
the expenses of the future marriage oere- 
mony of the uninitiated brother is, there» 
fore, not intended by the texts to be dedusted 
out of the patrimony before it is' divided. I 
am gladto have, for the above view, the 
support ofthat very learned Judge, the 
late Mr. Justice Krishnaswami Aiyar, who 
has said in Devulapulli Kameswara Sastry v. 
Polavarapu Veeracharlu (6): “There is also 
another reason for separating marriage 
from the Samskaras that precede it, 
for as pointed out ab page 300 of the 
Digest, it is not a Samskara which a 
father does for the sons as he does 
in the case of the preceding Samskaras but 
one in which the son himself participates as 
the active agent.” The learned Judge further 
on says: “The marriage ofan unmarried 
brother is certainly not a duty cast on the 
married brothers when there is no pat- 
rimony.”’ The texts of Narada make the 
initiated brothers perform the Samskaras of 
uninitiated brothers even out of their own 
acquisition if there isno patrimony, and as 
the Samskaras so made obligatory on the 
initiated brothers are the same whether 
there is patrimony or not, if such Samskaras 
cannot include the marriage Samskara in the 
one case, they cannot include it in the other 
case also. In tne case of uninitiated sisters 
as the marriage ceremony has now taken the 
place of their Upanayana the marriage 
expenses must be met or set apart, bub in 
the case of uninitiated brothers, I think we 
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‘must stopat the Upanayana ceremony as 
‘even the Smriti Chandrika doas not vanture 
to go beyond the expenses of the Upanayana 
ceremony as obligatory onthe patrimony. 
If we go as far as the optional sacrament of 
“marriage, why should we not go to the 30 
and odd sacraments which follow the 
marriage sacran21t3, aad where are we to 
stop? In these days when it is dasmed 
essential to postpone the marriage of 
boys till their education is completed, 
I am not prepared to allow any 
monies for the fature marriage of a 
minor boy to be set apart several years 
before the marriage is likely to take place, 
The making of such provision will be the 
holding ont of a temptation to the boy and 
his widowed mother to hasten the marriage 
before he completes his edacation and such 
early marriages are utterly opposed to 
the Shastras. The question decided in 
‘Devulaprlli Kameswara Sastry v. Polavarapu 
Veeracharlu (6) was that the expenses 
of the marriage of a male Hinda are 
expenses incurred on account of “family 
necessity” because they are reasonable and 
proper oxpensss. That question is quite-a 
different question from that which we are 
now considering, viz, whether the expanses 
of such marriage ought to be set apart at a 
division among the brothers as the expenses 
ofan obligatory Samskara, under the texts 
of Narada and other sages. The expressions 
“family necessity” and “family bonefit” 
have always been liberally constraed to 
inclade the expenses for purposes usually 
and reasonably incurred according t the 
status of the particular family, and that 
question was recently decided in Gopala- 
krishnamaraju v. Venkatanarisa Riju (8) 
by a Fall Bench of which I was a member, 
but the present question as to the expenses of 
what Samskaras have to beset apart at 
partition has no connection with the gues- 
tion decided by the Fall Bench, the decision 
of the Fall Bench- merely affirming that 
where the -marriage had taken place and 
where, therefore, the Vivaham sacrament of 
mala was found to have been obligatory owing 
to the unfitness of that male member for the 
life of a Naishtika Brahmacharya or of a 
Sanyasin, the reasonable expenses which had 
been incarred for his marriage were proper 
family expenses which would support the 
alienation of family property made for 


meeting such expenses. I wish to add that 
in these times when the giving of Varasul- 
kam ig so rampant,itis very problemati- 
cal that any expenses need ab all be incarred 
for a boy’s martiage when he comes of 
marriageable age andon that ground also 
1 should hold that the allowance of Rs. 150 
to the minor plaintiff for his marriage 
expenses is based on a remote speculative 
necessity. In this case, the plaintiff is only 
a boy five years old and to specalate about 
his marriage and his marriage expenses now 
seems to me tobea great deal premature. 
In tbe result, I would modify the lower 
Court’s decree by deleting the provision made 
in it to the extent of Rs. 130 for the plaintiff’s 
marriage, plaintiff being a child five years 
old, his marriage, if it takes place at all in 
future, having to be postponed till he is 24 
according to the Shastras,it being pro- 
blematical whether his marriage instead of 
eniailing expense may not even be a source 
of pecuniary profit to him when it ocours 
and the Hindu Law contemplating the 
expenses up to Upanayanam alone being 
set apart atthe timeof division for the 
benefit of uninitiated brothers. In other 
respects, I agree with the jadgment of my 
learned brother and I agree inthe order 
proposed by my learned brother to be passed 
in this case as regards the question of 5th 
defendant’s maintenance. 

SUNDARA Alrar, J.— Às my learned brother 
does not agree with my view on the question 
of the plaintrff’s right to have provision 
made to defray the expenses of his marriage, 
we refer under section 98 of the Code of 
Civil Procedure for the decision of a third 
Judge the question whether, when one only 
of two co-parceners ina Hindu family has 
been married at the family expense, the 
other co-parcener, a minor, is entitled at a 
partition.of the family property to have pro- 
vision made for his marriage out of ib. 

This second appeal coming on for 
hearing on th February 1914 under 
the provisions of section 98 of the Code of 
Civil Procedure, upon hearing the arguments 
of Mr. T. Natesa Iyer, Vakil for the Appellant, 
and of Mr. K. R. Rangaswami Aiyangar, 
Vaktl for the lst Respondent, and the 2nd 
respondent notappearing in person or by 
Pleader and the case having stood over for 
consideration till this day, the Court expressed 
t he following 
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OPINION. 

Spencer, J—The authorities for the pro- 
positicn that marriege for Hindus is an obli- 
gatory Samskara quoted in the judgment of 
Sundara Aiyar, J., namely Devulapalli 
Kameewara Sastry v. Paiavarapu Veeracharlu 
(6), Sundrabot Javi Dagdu Pardeshi v. 
Shirnarayana Ridkarna (7), Gopalakrishna- 
maraju v. Venkotanarasa Raju (8) and 
the books on Hindu Law by West and 
Buhler, page 781, Sarkar, page 245, and 
Strange, Volume 2, page 286, are so weighty 
that I canrot usefully add anything in my 
own words to what is contained therein. 
J, therefore, take it thatit is settled law 
that the reasonable expenses of performing 
the marriage of a male member of a 
co-parcenary, if already incurred out of family 
fonds, are recessary expenses which must 
be treated as binding on the other co- 
parceners, 

The further question to be decided is, 
supposing that the separation of a minor’s 
estate takes place by partition from the 
family estate before his marriage has been 
performed, whether provision should be 
made for an expense that may never be 
actually incurred for some reason or other, 
such as the minor remaining unmarried, 
dying young, or passing to the Sanyasi 
-Asramam {ascelie stage} without passing 
through the Grihasthasramam (marriedstage), 
This question arises out of modern conditione., 
In the ancient history of the Hindu joint 
family I imagine that it must have been 
most uausual to have partitions effected 
before the parents died. Inthe event ofa 
minor who has obtained partition cf hig 
share dying without issue his esate will 
revert to hia heirs according to the ruleg 
of Hindu succession and thie will include 
‘he unspent provision, if any, made for hig 
marriage, so that the other members of the 
family will net lose unfairly by’ making 
provision forthe minor’s marriage before. 
band. Instacecs of a man kecoming a 
Sanyasin without passing through the stage 
of Grihasthasramam appear to be so excep- 
tional that it seems hardly necessary at 
partition to contemplaie the pessibility of 
the abnormal happening. In this connection 
“TL may quote tke words of Krishras wami 
Aiyar, J., in Devulapnili Kameswara Sastry v, 


Falavaragu Vecrackarlu (6). He says: Except 


for him who has thus qualified for entry. 
direct into other Asramas than that of: 
house- holder, the stage of house-holder is prac- 
tically compulsory;” and at p. 430, “Both 
the commentators of Manu and the com- 
mentators of Yajnavalkya have come tog 
the conclusion after a full discussion of 
Sruti -and Smriti texts that the stage of 
house-holder is obligatory on all the 
twice-born. But to those who have pursued 
the path of non-attachment, Waishtika 
Brahmacharya or perpetual studentship or 
entry fram studentship into the stage of 
the hermit or ascetic direct is open.” More- 
over, when & Hindu renounces worldly affairs, 
it is usual for him to relinquish also his pro- 
perty in favonr of-othermembersofhisfamily. 

The considerations of expediency which 
appear in the judgment of Sadasiva Aiyar, J., 
do not appeal much to me, unless they can 
be supported by the sacred texts or by 
established custom, For such considerations ° 
there is generally much to be said on the 
other side to balance or outweigh them,’ 
The learned Judge’s observation that a 
provision for marriage will serve as a tempta- 
tion to the boy and his widowed mother 
to hasten the marriage before he completes 
his education and that such early marriages 
are utterly opposed to the Shastra does 
nob seem to me to be à sufficient reason 
for altogether withholding such a contribu- 
tion from family funds. Principles cannot 
be created out of particular cases in which 
unfortunate results have ensued. In 
some cases, if a minor’s guardian ia, his 
mother, there may be a risk of the mincr 
being pushed into an improvident early 
marriage. In other cases, there may be 
somesecurily that the marriage will be defer- 
red to a reasonable age. I doubt whether 
the evil of carly marriages can be prevented 
by judicial pronouncements anticipating a 
change in popular opinion. Again, the 
learned Judge remarks that the practice of 
Varasulkam being on the increase - may 
obviate ery expenses being incurred on the 
boy’s side. Solongas the boy's parents 
have, as a gereral rule, to incur some 
expensed at his marriage, I should hesitate 
to describe tke ailowance for marriage 
expenses a ‘remote speculative necessity.’ 
In the family concerned in this case the ist 
defendant has been married ont of family 
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funds. It is probable that the plaintiff 
will marry and it is equitable that when 
he does, he should be treated like his 
brother, - 


Turning tothe authorities, Sadasiva Aiyar: 
J., refers to the texts of Narada which make 
the initiated brothers perform the Samskaras 
of uninitiated brothers even out of their 
own acquisition if there is no patrimony. 
He proceeds to argue that, as the Samskaras 
so made obligatory on the initiated brothers 
are the same whether there is patrimony 
or not, if the marriage Samskara is not 
included in the one case it cannot be 
included in the other case also. He would 
set apart the marriage expenses of uninitiated 
sisters for the reason that the marriage 
ceremony has now taken the place of 
Upanayanam, but in the case of uninitiated 
brothers he would stop at the Upanayanam 
ceremony. For this view he quotes the 
Smriti Chandrika. In Mr. Krishnaswamy 
Aiyar’s translation, Chapter 4, verse 40, 
Narada states: “For those whose initiatory 
. ceremonies have not been regularly perform- 
ed by the father, those ceremonies must he 
completed by the brethren ont of the patri- 
mony.” Verse 41 goes on: “ff no wealth 
of the father exists, the ceremonies of brethren 
must, without fail, be defrayed by the 
brothers already initiated contributing funds 
out of their own portion.” Verse 42 says: 
“The ceremonies contemplated by this text 
commence in Jatakarma and end in 
Upanayana.” | 


In the next verge the learned . author 
observes that marriage is not one of the, 
ceremonies that must, without fail, be 
performed, as the ldw permits the life of a 
perpetual student (Naishtika, Brahmachari). 
As regards this text, Chandavarkar, J., in 
Sundrabat Javjt Dagdu Pardeshi v. Shivna- 
rayana Ridkarna (7), remarks: “It 
(this text) deals only with brothers. And, 
secondly, even as to them, it deals only with 
the oase of brothers who have no joint estate, 
and, therefore, are not bound by any mutual 
obligations incidental to a co-parcenary 
family;’ and at page 87 he observes:' “The 

. word used for ‘ceremonies,’ whether as applied 
to brothers or to sisters, is Samskaras. Inthe 
case of sisters it can have no meaning if 
marriage be excluded from it. And if mar- 
riage is included in the use of the word with 


„option. 


‘he has, in due course, 


reference to sisters, it must be understood as 
having been used in the same sense with 
reference to brothers also, since both brothers 
and sisters are mentioned in the same con- 
nection and the same word is used as to both.” 
Krishnaswami Aiyar, J.,in Devulapalli Kames- 
wara Sastry v. Polavarapu Veeracharlu (6) states: 
“There can be ‘no doubt that the Smriti 
Chandrika is no authority for the position 
that marriage is not an obligatory Samskara.” 
This is sufficient to show that the authority 
of the Smriti Chandrika upon which the 
appellant’s Pleader relies cannot ba invoked 
for the purpose of showing that the Samskara 
of marriage creates no obligation upon 
brothers, who have ancestral property, to 
meet the cost of the marriages of the other 
members of the family. 


In the judgment of Sadasiva Aiyar, J., 
Vivaha is referred to asa ceremony per- 
formed after the man kas attained his 
majority and depends on his own will and 
It may be true that a man who has 
overcome his passions can attain salvation 
without marriage, but he does not necessarily 
become Anasrami or the Vratya (outcaste) if 
entered the other 
Asramas in order and has remained unmarried. 


Whether omission to perform the Sams- 
kara of marriage would work forfeiture of 
caste or status is not, in my opinion, the true 
test to be applied for determining whether 
the expenses of marriage are or are not debts 
of family necessity which must be provided 
for. As observed by Sundara Aiyar, J.: 
“There can, at any vate, ba no doubt that 
marriage is regarded as a most proper cere- 
mony for every Hindu. This is sufficient to 
justify the plaintifi’s claim for a provision for 
his marriage.’ We may safely be guided 
by what is considered normal and proper. I 
would, therefore, be inclined to take the view 
that marriage expenses may be ‘necessary 
expenses’, although’salvation can be obtained 
without marriage. It does not follow that 
because a man, in exceptional circumstances, 
can attain salvation without passing through 
the stage of grihasthasramam, marriage which 
is introduction to that stage is not a necessary 
‘ceremony for the ordinary man. “The cere- 
monies for the performance of which im. 
moveable properties can be alienated by the 
manager do not include only these for tho 
non-performance of which forfeiture of 
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caste is the penalty.” [Devulapalli Kameswira 
`~ Sastry v. Polavarapu Veeracharlu (6).] This 
decision and that in Gopalakrishnamaraju v. 
Venkatanarasa Raju (8) and in Sundrabat 
Javjt Dagdu Pardeshi v, Shivnarayana Rid- 
karnı (7), while laying down that marriage 
expenses already incurred are binding on the 
members of a Hindu family, incidentally 
decided also that marriage is obligatory on 
Hindns wh» do not desire to adopt the life 
of a Sanyasi. 

The appellant’s Pleader contends that the 
above text of Smriti Chandrika is in his 
client’s favonr and that there is nothing to 
the contrary in any other of the ancient 
writings. 

He has also called my attention to the 
decision of Govtndarajulu Narasimham v. 
Deverabhotla Venkatanarasayya (5), This 
decision appears to have been practically 
overruled by the later decisions of Devulapillé 
Kameswara Sastry v. Polasarpu Veeracharlu 
(6), Gopalakrishnamaraju v. Vencatanarasa 
Raju (8). I have shown that the Smriti 
Chandrika is not really in his favonr. 

In Colebrooke’s Digest of Hindu Law, 
Book V, chapter 3, section 123, the saying 
of Yajaavalkya appears thus: ‘For any of 
the brothers, whose investiture and other 
ceremonies had not been performed by the 
- father, those ceremonies shall be performed 
by brothers, of whom the sacraments have 
been completed.” On referring to the text, 
the literal translation of the Sanskrit is: 
“Samskaras are to be done for the uninitiat- 
ed by those fully initiated.” Thus no 
‘ mention ig made in the text of Upanayanam, 
as distinct from other Samskaras. Admittedly, 
however, marriage is a Samskara and there 
is nothing to show thatit was intended to 
‘be excluded here. In Stoke's Hindu Law, 
Mitakshara, chapter I, section 7, verses 3 
and 4, I find: “If any of the brethren be 
uninitiated when tha father dies who 
is competent to complete their initiation, 
uninitated brothers shonld bə initiated 
by those for whom the ceremonies have 
bean already completed. By the brethren 
who make a partition after the deceass of 
their father, the uninitiated brothers should 
be initiated at the charge of the whole 
estate.” Under this there is an annotation by 
which all the initiatory ceremonies are 
interpreted by Balambhatta as including 
marriages. But Balambhatta is nob men- 
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tioned in Mr, Mayne’s Hindu Law as an 
authority in the south of India and in 
Bhagwan v. Warubai (15) Chandavarkar, J. 
remarks that Balambhatta is not regarded 
by Hindus in the Bombay Presidency as an 
authority to be accepted without question iu 
the interpretation of Mitakshara. On the 


. broad footing that marriage isa Samsekara, 


that it is not usual to omit it, and that it is 
necessary that Samskaras should be per- 
formed out of family funds, when such exist, 
I would allow this charge. 

Moreover, the decisions quoted by me at 
the outset are to the effect that marriage 
is an obligatory ceremony; and Sarkar and 
West and Bahler in their works on Hindu 
Taw and Steele’s Law and Customs of Hindu 
Castes, p. 404, declare that the expenses 
for the marriage of unmarried co-sharers 
should be set apart at partition. 

I consider that the opinion of Sundara 
Aiyar, J.,in this appeal is correct and sup- 


ported by authority. 
(15) 32 B. 300 at p. 312; 10 Bom. L. R. 389. 
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Cuslom—Mauza Girote, Tahsil Khushab, District 
Shahpur—Submersion of malik qabza’s land—Emersion 
—Special custom—Burden of proof. 

In the village of Girote, Tahsil Khushab, District 
Shahpur, a spevial custom exists whereby a malik 
qabza, whose land is submerged, loses all his: pro- 
prietary rights in that land and on its re-appear- 
ance it becomes the exclusive property of the full 
owners of the village. 

The ouus of proving a special custom lies on those 
who affirm it. 

Dilsukh Ram v. Nathu Singh, 98 P. R. 1894; Ahmad 
Shah v. Khuda Bakhsh, 33 P. R. 1903; Sahib Din v. 
Ilam Din, 15 P. R. 1904, followed. i 

Sahib Rai v. Khair Shah, 19 P. RB. 1876; Sultan 
Khan v. Syed Mahomed Shah, 59 P. R 1877; Lal 
Shah v. Karim Buksh, 96 P. R. 1879; Chiragh v. Turel 
Khan, 1 P. R. 1880; Raja v. Sarfaraz, 152 P. R. 1883; 
Ghulam Mohay-ud-din v. Faiz Baksh, 97 P, R, 1902; 
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21 P. L. R. 1902, Dewa Singh v. Bishambar Das, 80 
P. R- 1905: 184 P. L. R. 1905; Jangi v. Dalipa, 15 Ind. 
Cas. 942; 8 P. W, R. 1912 Rey; 4 {P. R. 1912 Rev., 
cited and explained. 


Second appeal from the decree of the 
Divisional Judge, Shahpur Division, dated 
23rd June 1909, affirming that of the 
Munsif, Ist class, Shahpur, dated 24th 
November 1908, decreeing the claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Nanak Ohang, for the Appellants. 

Rai Bahadur Pandit Sheo Narain and Mr. 
Shah Nawaz, for the Respondents. 


JODGMENT.—The plaintiff, Lala Amir 
Chand, is amalik gqubea in Mauza Girote, 
Tahsil Khushab, District Shahpur, and the 
first two defendants, who are the contesting 
defendants in the. case, are full proprietors 
in the village, being admittedly descended 
‘trom the original Baloch founder thereof. In 
the year 1y04, the land in dispute, which 
was entered’ inthe revenue papers as owned 
by the 
action of the river Jhelum, and it re-appeared 
in the year 1907, On its re-appearance the 
defendants took possession of it, claiming to 
have become its owners on the strength of 
an entry inthe Wajib-ul-arz of the village, 
and the plaintiff brought the present suit 


for recovery of possession in the beginning . 


of 1908. 

Both the Courts below have’ decreed 
the plaintiff’s claim, holding that the defend- 
ants,on whom the onus lay, had failed to 
prove that there was a special custom in 
Mauza Girote by which the land of a malik 
qubza which was submerged by the action 
of the -river would become on its re-appear- 
ance the property of the Baloch proprietors; 
and the question for decision in this appeal 
is whether or not the custom relied upon 
by the defendants has been established. It 
is not disputed that in a case like the present 
the malik qabza whose land has been washed 
away is entitled on its re-appearance, 
in the absence of a custom to the contrary, 
to take possession of it as owner, so that if 
the custom alleged is not proved to prevail 
in the village in which the land is situated 
the claim of the. malik qabza to resume 
possession of his land must succeed. The 
simple question, therefore, in this case is 
whether the special custom set up by the 
de fendants has been proved by them. 
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In support of bis client’s case the learned 
Counsel for the defendants-appellants has 
relied on paragraph 21 of the Wejib-ul arz 
of Mauza Girote drawn up at the Settlement 
of 1358, on paragraph 6 (b) of the Wajib- 
viearz of 1892, and on the following 
judicial precedents relating to this very 
village in which the custom pleaded by the 
defendants is said to have been held 
established: — 

I —Ram Kaur v. Allah Yar Khan decided 
by Mr. Johrstone, Assistant Commissioner, 
on the 30th March 1863. 

W—dk Muhammad v. 
decided by Captain Davies on the 9th 
January 1865. On appeal this case was 
remanded for re-decision by the Commis- 
sioner by order dated the 22nd March 1865; 
and the case was decided a second time 
by Captain Davies on 12th July 1865. This 
decision was appealed to the Commissioner 
who rejected the appeal on the llth 
September 1865, asd a further appeal to 
the Financial Commissioner was also dis- 
missed on the 15th January 1868. 

Tll.—Ali Muhammad v. Sardar Mubarik 
Khon decided by Diwan Tara Chand, 
Tabsildar, on the 3lst October 1876. An 
appeal from his decision was dismissed by 
Maulvi Zulfiqar Ali on the 5th February 


Allah Yar 


1877. 
1V.—Bawa Kanshi Das v. Jiwan Khan 
decided by Mirza Ahmed Beg, Tahsil- 


dar, on the 17th October 1883. An appeal 
from the decision of the Tahsildar was 
preferred to Mr. Clifford, Judicial Extra 
Assistant Commissioner, who accepted the 
appeal on the 24th of January 1884; but 
on further appeal the decision of the first 
Court was restored by Mr. (now Sir 
Charles) Roe, Additional Commissioner, on 
the 19th of June 1884. 

In all these cases the claims of the Various 
plaintiffs to recover possession of their lands on 
their re-appearance after submersion were 
dismissed as against the Baloch proprietors 
who had taken possession of the same by virtue 
of their alleged rights as based upon the 
Wajib-ul-arz entry. The appellant’s Counsel 
has further relied upon the following deci- 
sions of this Court:— 

Dilsukh Ram v. Nathu Singh (1), Ahmad 


(1) 98 P. R. 1894 (F. B.). 


278 
MUHAMMAD CHIRAGH KHAN V, ANIR OHAND. 


Shah v. Khuda ‘Bathsh (2); Sahib Din v. 
Ilam Din (3); Farther Appeal No. 1208 
of 1907, decided by Sir William Clark on 
the 9th of April 1908. 


The learned Advocate for the plaintiff- 
respondent has contended that the entries 
in the Wajib-ul-arz of 1858 and of 1892 are 
not evidence of the special custom set up by 
the appellants and in any case do not carry 
much weight and that the four judisial 
precedents relating to this village which 
are relied upon by the other side are 
insufficient to prove that a malik qabza in 
this village whose land is submerged loses 
all his proprietary rights therein and cannot 
recover possession of it on its re-appearance. 
The learned Advocate has cited the following 
authorities in support of his position:— 


Sahib Rai v. Khair Shah (4), Sultan Khan 
v. Syed Mahomed shah (5), Lal Shah v. Karim 
Buksh (6), Ohiragh v. Turel Khan (7), Raja v, 
Sarfuraz (8), Ghulam Mohay-ud-din v, Faiz 
Bakhsh (9), Dewa Singh v. Bishambar Das (10), 
Jangi v. Dalip: (11). 

We now proceed to deal with the argument of 
the appellants’ Counsel first. The entry in the 
Woajib-ul-arz of 1858, runs as follows:—(The 
first portion of the entry isto the effect that 
the land of this village is subject to river 
action, that if more than 10 per cent. of the 
village area is washed away the land 
revenue will be proportionately remitted, 
and that if more than 10 per cent. re- 
appears then the land revenue will be 
similarly enhanced. Then follow the words 
which bear on the point before us) Aur jo 
samin burd baramad hogi us ka muamila 
gimme Ghulam Muhammad ke hoga khawah 
Sarkar chhore khawah leve aur kisi malik ko 
dawa na hoga aur ala haz-ul-giyas jo zamin 
baramad hogt us men dusre ka wasita na hoga. 
Magar jo athais bigha zamin Jhaniht Mal ne ba 
twas chaurast rupia ke kharid ki tht woh darya 


(2) 33 P. R. 1903, 
(3) 15 P. R. 1904. 
(4) 19 P. R. 1876. 
(5). 59 P. R. 1877. 
(6) 96 P. a 1879. 
(7) 1 P. R. 1880. 
(8) 152 P. R, 1883. 


(9) 97 P. R. 1902; 121 P. L, R. 1902. 

(10) 80 P.R. 1905; 184 P. L. R. 1905. 

{11) 15 Ind, Cas, 942; 4 P. R, 1912 Rev; 8 P, W. 
R. 1912, 
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burd hai, agar baramad hogi Jhanjhi Mal 
mozkur malik hoga. The meaning of this 
entry is perfectly clear, and it isnot dis- 
puted that according to its terms, the land of 
any land-owner in the village, who was not 
descended from the original Baloch founder, 
on being washed away would cease to be 
the property ofits former owner. Ghulam 
Muhammad mentioned in this entry was the 
mortgagee from the Baloch proprietors and 

he admittedly represented the latter at the 
Settlement of 1858. The last portion of 
the entry is rather important, as, according 
to ib, an exception was made in favour of 
one Jhanji Mal who had purchased 28 
bighas of land for Rs. 84 before the Settle- 
ment. This area was under water whea 


_ the Wajib-ul-arz was drawn up and as 


an exceptional favour to Jhanji Mal it was 
provided that when the land in question 
re-appears Jhanji Mal will continue to be 
its owner. We shall presently see that 
about this very land there was a suit in 
Court when it reappeared in 1863, and 
that Jhanji Mal’s successor-in-title was held 
to have lost whatever rights he had in the 
land by reason of its submersion. . We 
may note here that the Wajib-ul-arz of 
1858 purports to have been signed by a 


large number of proprietors, many of whom 


were apparently malikan gabea in the 
village. . 

The Wajib-ul-arz of 1892 re- produces, word 
for word, the above entry of 1858, and it 
is noteworthy that the new entry was 
made after a hot contest between the 
Baloch proprietors and some of the leading 
malihan gabza in the village who made an 
application on the 4th of December 1890 
to the Settlement Authorities asking that 
the old entry in paragraph 21 of the 
Wajib-ul-arz of 1858, regarding the loss of 
their proprietary rights in submerged 
lands, be amended. After full inquiry the 
Settlement Tahsildar, Lala Ganga Ram, 
and the Revenue Assistant, Mian Ghulam 
Farid, reported adversely to the malikan 
gabza, their opinion being that, in view of 
the previous civil litigation between the 
Baloch proprietors and the other land- 
owners of the village, the old entry should 
be repeated. The Settlement Collector, Mr, 
(now Sir James) Wilson, agreed with the 
Tahsildar and the Revenue Assistant, and 
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by his order, dated the Ist April 1892, 
rejected the application of 4th December 
1890, The applicants were referred toa 
civil suit to establish their allegad rights 
in submerged lands, but no such suit was 
brought by them. Clause 6 (b) of the Wajib- 
ul-arz in question appears to have been 
drawn up after the order of the Ist April 
1892, but the malikan qabzt appear again 
to have disputed the correctness of the entry 
in question, and final orders were passed by 
Mian Ghulam Farid on the 14th of July 1893. 
He decided that to the said clause 6, which 
was a reproduction of the entry in the 
Wajib-ul-arz of 1858 relating to alluvion 
and dilavion, the following words be added: 
Jab malikan qubea ki zamin burd ho kar bar- 
amad howe to us ke malik gaum Baloch honge. 
By this addition the pre-existing rights 
of the Baloch proprietors to the 
ownership of such of the lands of malikan 
qubza as would re-appear after submersion 
were placed beyond doubt so far as 
the Settlement Authorities Were concerned 
Since the order of the ldth July 1893 was 
passed, the present suitis, so far as the 
record shows, the first occasion on which 
the rights of the Baloch proprietors as laid 


down in the Wajib-ul-arz of 1892 have been 


disputed. 


Sion after the Wajib-ul-arz of 1858 was 
framed, disputes arose between some of the 
malikan qabza and the Baloch’ proprietors 
of this village as to their respective rights 
in submerged lands belonging to the said 
malikan qabza, and we shall refer in 
chronological order to the suits which arose 
out of these disputes, 

I. The case of Ram Kaur v. Allah Yar. 
The 28 bighas of land, which Jhanji 
Mal had purchased before Settlement and 
which, as we have seen abave, were under 
water when the Wajib-ul-arz was prepared, 
- re-appeared some time in 1852, and it was 
taken possession of by the Baloch proprietors. 
Ram Kaur, son of Jhanji Mal, sued for 
possession on- the ground that on its re- 
appearance the land continued to bə his 
property. This claim was in accordance 
“with the exception made in favour of Jhanji 
Mal by paragraph 21 of the Wajib-ul-arz. 
Ram Kaur’s suit was, however, dismissed by 
Mr, Johnstone, Assistant Commissioner, on 
the 80th March 1863, on the ground, inter 
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alía, that the Baloch proprietors were not 
bound by the arrangement come to as 
regards this land between their mortgagee 
Ghulam Muhammad, and Jhanji Mal, and 
that- the general rule laid down in the 
Wajib-ul-arz governed the cass, The land in 
dispute was occupancy land. Noappeaal was 
preferred from Mr. Johnstone’s decision, 


II, The ease of Ali Muhammad v., Allah 
Yar. This suit related to proprietary 
land which originally belonged to the 
plaintiff, Ali Muhammad, who wasa malik 
qabza in the village. The land was washed 
away and it then re-appeared, on its re- 


‘appearance it was taken possession of by the. 


Baloch, proprietors, and the plaintiff sued 
to recover possession on the ground that the 
submersion of the land did not work for- 
feiture of his proprietary rights. The claim 
was thrown out by Captain Davies, Deputy 
Commissioner, on the 9th of January 1865, 
the grounds of decision being that the entry 
in the Wajib-ul-arz under which, on the land 
of a malik gabza being washed away, the 
Baloch proprietors had to pay land revenue 
assessed on it had been acted upon; 
that the plaintiff had lost all rights in the 
land; and that it must be presumed that 
the entry in the Wajib-ul-arz was made 
with the knowledge and consent of the 
malik qabza concerned, From the decision of 
Captain Davies there was an appeal to the 


- Commissioner, Mr. Brandreth, who set aside 


the order of the Deputy Commissioner and 
sent the case back for further inquiry and 
re-decision. ‘The Commissioner noted in 
his order that there was a great distinction be- 
tween malikan qabza and occupancy tenants, 
and that even if an occupancy tenant were 
to lose his rightson his land baing, sub- 
merged, a malik gabza need not necessarily 
be subject to the same disability. The Com- 
missionor directed that further investiga- 
tion be made into the custom prevailing in 
the village of Girote and in the neighbouring 
villages as regards the rights of malivan qabza 
whose lands were submerged by river 
action. On the case going back, Captain 
Davies made the further inguiry directed, 
and asaresult of that inquiry again came 
to the same conclusion at which he had 
arrived before. After raferring to two 
decided cases bearing upon the quastion of 
custom, Captain Davies says in his judg- 
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ment, dated the 12th July 1865: “These 
are both cases in point, they seem exactly on 
all fours with this; and in both the claim 
of the malik qabza was rejected and the 
orders upheld throughout in appeal up to the 
. Financial Commissioner. In these cases the 
principle that malik qabzas as regards land once 
carried away,and subsequently re-gained from 
the river, occupy the same position precisely as 
hereditary cultivators is affirmed, and I think 
very rightly for afterall the distinction between 
the two is entirely of our own creating, the 
malik gabza being nothing but a caltivator 
who owing to length of occupation withont 
payment of proprietary dues to the original 
proprietor has obtained a modified proprietary 
footing in the village. The malak gibza is 
quite a new creation and is, I believe, confined 
for the most part to this division. In the older 
Districts the probabilities are he would have 
obtained the status only of a hereditary culti- 
vator. He is only a make shift, you cannot get 
rid of him altogether, and so rather than in- 
troduce the double Government of the proprie- 
tor and hereditary cultivator which is bad for 
both, and for the land too, you transform the 
cultivator into a subordinate proprietor. 
But it is an incident of his tenure that if 
the land is carried away he loses his 
modified proprietary rights in it and they 
revert to the original proprietor. And this 
would seem most consonant with equity, the 
cultivator obtained his proprietary status 
through the forbearance of the real pro- 
prietor in times when land was not so 
valuable, and rights were not so easily lost 
as they are under our rule. Taking an 
abstract view of the case the cultivator’s 
right was only one of occupancy; under an 
arbitrary rule we, on grounds of policy, 
converted this right of occupancy into a 
right of property. But when by the opera- 
tion of natural causes the cultivator, trans- 
formed by our fiat into a proprietor, loses 
possession of the land which originally 
belonged to another, and the land is 
afterwards recovered, does not equity require 
that it should be restored tothe original 
proprietorsP I think so, and such was 
evidently the feeling which caused the entry 
to be made inthe administration paper by 
which plaintiff’s claim is barred.” y 
From the decision of Captain Davies an 
appeal was again preferred by the plaintiff to 
tLe Commissioner, but iho appeal was dismiss- 
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ed. A farther appeal to the Financial 
Commissioner was also rejected on the 15th 
January 1868. The Financial Commissioner 
Says in his order that, in view of the 
previous decisions referred to by the Deputy 
Commissioner, the rale must be taken as 
settled that a malik qabza whose land is 
washed away by the river ison the same 
footing as an occapanecy tenant, and that on 
the re-appearance of the land from the river 
he cannot resume possession of it as owner. 
This case of Ali Mohammad v. Allah Yar 
is, in our opinion, a valuable presedent, in 
support of the appellant’s claim in the present 
suit. 

III. The caseof Ali Mohammad v, Mubartk 
Khan. This suit related to ocoupancy 
land which had been carried away by the 
river and which had afterwards re-appeared 
and been taken possession of by the Baloch 
proprietors, The sait was dismissed by the 
Tahsildar on the 3lst October 1376, and the 
appeal was rejected by the Jadicial Extra 
Assistant Commissioner on the 5th February 
1877. The latter officer in his judgment 
referred to the decision of Captain Davies, 
dated the 9th January 1865, and to the. 
decisions of the Commissioner and Financial 
Commissioner in the last-mentioned case, 
and held that the plaintiff was governed by 
the rule of custom laid down in the Wajib-ul- 
arz. He noted further that since the 
plaintiff had himself applied for remission of 
the land revenue in respect of the land in 
suit because of its submersion and since the 
revenue had been paid by the Baloch pro- 
prietors as provided for in the Wajib-ul-arz 
the plaintiff had lost all rights to resume 
possession of the land on its re-appearance. 


1V. The case of Kanshi Das v. Jiwan 
Khan. This suit related to proprietary 
land. The plaintiff, Kanshi Das, a malik 
gabza inthe village, sued the Baloch pro- 
prietors for recovery of possession, the land 
having re-appeared after submersion. . The 
claim was dismissed by the Tahsildar on the 
strength of the Wajib-ul-arz, but on appeal - 
was decreed by the Jndicial Extra Assistant 
Commissioner. Onfurther appeal the final 
judgment was delivered by the Additional 
Commissioner, Mr. (now Sir Charles) Roe, on 
the 12th June 1884, and be held that, accord- 
ing to the custom of this particular village, 
& proprictor who was not descended from 
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the Baloch founder thereof, no matter whether 
he was a malik qabza or an occupancy tenant, 
lost all his rights in his land by reason 
of its submersion in the river. After 
referring to Sultan Khan v. Syed’ Mahomed 
Shah (5), Raja v. Sarfaraz (8), which 
were relied upon by the plaintiff, Mr. 
Roe remarked in his judgment:—No doubt 
the judgments quoted do Jay down the rale 
that the custom is to be presumed to be in 
favour of the tenant until the contrary is 
proved, but whatis tke particular castom 
in each village is a question of fact to be 
proved by evidence. Of course, if there were 
no evidence, 3. e, if there were no-entry in 
the Wajib-ul-arz and no precedent, tke land 
would goto the tenant. Bat this is all 
that can be held to belaid down by the 
rolings of the Chief Court,” 

“In the present case we have as evidence 
of custom: 

“I. The entry in the Wajib-ol-arz; 


“TI. the evidence of defendants’ wit- 
nesses; 
“TIL and of the Patwari.” 


“The words of the Ona clause 21, 
ere „makoi no apeol mention 
of tenants « or even malik qabza, they go 
much further than tbis; they assert that all 
land thrown up by the river goes absolutely 


to the family of Gbulam Mubammad, the 
Baloch proprietors. No one else—be he pro- 
prietor or tenant—has avy claim to it. It is, 


therefore, unnecessary to decide the precise 
status of the plaintiff. He is not one of 
Ghulam Muhammad’s family and, therefore, 
he can have no claim, if the above clause is a 
correct exponent of cnstom........ MA edges seas 

awae The Wajib-ul-arz derives its force, 
not from its professing to be an embodiment 
of a contract, but fromits being presumed under 
the Land Revenue Act to be a correct expo- 
nent of existing custom. The fact that only 
a portion of the village were consulted when 
it was drawn np would, no doubt, lessen the 
value to be attached to it, but thatisa very 
different thing from saying that itis invalid 
because therepresentativesof the partiesin suit 
were not parties io the agreement. Whether 
they were present when the Wajib-ul-arz was 
drawn up or not, it is equally incambent on 
them to rebat by good evidence the presump- 
tion of its correctness. Inthe presentease this 
presumption is unusually strong ou account of 
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the case quoted by the Jadicial Assistant in 
which two occupaucy tenants actually saed to 
have this very clause in the Wajib-ul-arg 
altered and their suit was dismissed on the 
ground that the entry was correct”. 

As regards the village of Girote, (prior to 
the present litigation), this is the latest 
expression of judicial opinion on the question 
of custom which is now under consideration 
before us, and is all the more valuable 
because it proceeded from an officer of the 
experience and acumen of Mr. Ros, who not 
long after rose to bea Judge of this Court 
and whose expositions of the rules of custom 
prevailing in the different parts of this 
Province have always been regarded with 
the greatest respect, 

After the above- sienbioned decision of 1824 
by Mr. Roe, no disputes seem to have arisen 
between the Baloch proprietors and any 
maltk gabza or occupancy tenant with regard 
to recovery of possession of land belonging 
to the latter on its 1e-appearance after its 
submersionintheriver, until at the commence- 
ment of the Settlement operations in 1890, 
some of the gabza maltks applied for an 
amendment of paragraph 21 of the Wajib.ul- 
arz of 1858. As wehave seen above, the 
application of the qabza malike was rejected 
finally by the Settlement Collector on the lst 
April 1892; and asecond attempt by the 
qabza maliks to get the proposed entry in the 
Wajib ul-arz revised wasalso frustrated by the 
final order passed by Mian Ghulam Farid in 
the 14th July 1893. 

In support of the appellants’ case, then, we 
have 

(1) the entry in the Wajib ul-arz of 1858; 

(2) a similar entry in the Wajib-ul-arz 
of 1892, which was made after a hot contest 
between the Baloch proprietors and the 
qabza malzts; and 

(3) no less than four judicial precedents, 
spread over a period of about twenty years 
from 1863 to 1884, in which the rights of the 
Baloch proprietors of this Village to take 
proprietary possession of the lands of 
occupancy tenants or gabza maliks on their 
re-appearance after submersion in the river 
wererecognized and repeatedly confirmed after 
prolonged litigation. [n not one single 
instance was the land of an occupancy tenant 
or of a malik gabza restored to him by 
judicial authority after it had been carried 
away by the river, and it is a point of some 
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importance in favour of the appellants that, in- 


spite of the exception madein paragraph 21 
of the Wajib-ual-arz in favour of Jhanji Mal, 
whose newly-purchased land was then under 
water, as soon as that land re-appeared from 
the river it was taken possession of by the 
Baloch proprietors, and their right to taka 
possession of it in accordance with the general 
rule of forfeiture laid down in the Wajib-ul- 
arz was fally upheld by Mr. Johnstone, 
Assistant Commissioner, in 1863 in the case 
of Ram Kaur v. Allah Yar Khan, to which 
reference has bean made above, lt seems 
to us, therefore, that so far as this village of 
Girote is concerned, the appellants have made 
outa very strong casein support of their 
position that when the land of any malik qibea 
is carried away by the river action, the 
owner thereof loses his proprietary rights 
therein and that on ils re-appearanca the 
land becomes the exclusive property of the 
Baloch proprietors, The fact that two out 
of the foar judicial precedents noticed abova 
relate to ocoapancy land, and not to pro- 


prietary land, makes no difference so far as . 


this village is concerned, for after the Wajib- 
ul-arz of 1858 had been drawn up ib wa3 
judicially decided in 1865 in the case of 
Ait Mohammed v. Allah Yar thatin Mauza 
Girote occupancy tenants and qibza maliks 
were on the same footing, and this view was 
again emphasizad inthe judgment of Mr. 
Roe in the case of Bawa Kanshi Das v. Jiwan 
‘Khan, which was decided in 1884, 

We may now briefly notica the rulings of 
this Court which have been relied on by the 
appellants’ learned Counsel. Dilsuth Ram v. 
Nathu Singh (1) has settled once for all that 
entriesin a Wajib-ul-arz relating to questions 
of custom are not agreements batween the 
members ‘of the proprietary body but that 
they are presumptive evidencs of the exist- 
ence of the rules of custom embodied therein. 
In Ahmad Shah v. Khuda Bakhsh (2) it was 
held, on the strength of an entry in the Wajib. 
ul-arz of Mauez Muradpur, Tahsil Alipore, in 
the Muzaffargarh District, that an anı malik 
in that village could not recover possession of 
his land which had been submerged and had 
thereafter re-appeared from the river without 
paying hug juri to the ula malik who had 
taken possession of it. Thus the rights of the 
ela maliks to take possession of the lands of 
the adna maliks on their re-appearance from 
the river as laid down in the Wajib-ul-arg 
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of the village were affirmed. In Sahib Din 
v. [lam Din (8) it was held that in cases of 
alluvion and diluvion according to the 
custom prevailing in Mauza Khanpur, District 
Guajrat, a proprietor loses all his rights on the 
submersion of his lands, as such land on restora- 
tion becomes shamzlat-deh and ceases to be the 
exclusive property of the proprietor to whom 
it belonged at the time of submersion. The 
entries in the Wajib-ul-arz of the village of 
the years 1868 and 1891 wore given effect to 
although it would seem that there wera no 
judicial precedente showing that the entries 
in the Wajib-ul-arz had been recognizad before 
as having a binding force. In Farther 
Appeal No. 1208 of 1907, the learned Chief 
Judge Sir William Clark, held that in 
village Madwal, Tahsil Alipore, an adna 
proprietor loses his proprietary rights in 
his land which is submerged in the river 
and is on its re-appearance taken possession 
of by the ala proprietor. The entry in the 
Wajib-ul-arz of the village was acted upon. 

The learned Advocate for the respondent 
has strenuously contended that the castom set 
ap by the appellants is most inequitable, 
inasmuch as ib is directly opposed to 
the principles of universal law 
and justice underlying the enjoyment of 
proprietary rights in land which have been 
explained with such lucidity by their Lord- 
ships of the Privy Council in the well-known 
Tapez case [Lop2z v. Muddun Morun Thrkoor 
(12)] that in order to succeed in this 
case the appellants must give strict proof of 
such custom, and that such proof is not 
afforded by the entries inthe Wajib-ul arz of 
1858 and of 1892 and by the four judicial 
precedents relating to this village apon 
which relianca has baen plased by the 
appellant’s Oounsel, The first part of the 
argument may at once ba acsepted’ ag 
correct, for it must be conceded that the 
custom as to the loss of proprietary rights by 
a malik aabza in his land which has been 
submerged is primd facie inequitable; and 
we further think that very satisfactory proof 
of such custom must ba forthcoming before 
a Court of Law aan be called upon to enforce 
it. The authorities cited by the learned 
Advocate do not go bayond this; and we 
certainly are not prepared to subs- 
criba to tha proposition which the 

(12) 14 W. R. 11 (P. C.) 5 B. L. R. 621; 13 M. L A, 
467; 20 Eng. Rep, 625. 


. 
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learned Advocate endeavoured to press on 
our attention to the effect that the custom 
sought to be enforced by the appellants is 


so contrary fu all notions of justice, equity. 
and good conscience and so incongruous with 


modern conceptions of rights of ownership in 
land ina civilizsd society that the Courts 
should pronounces if as absolutely unreason- 
able and should decline to recogniz3 and act 
upon it. i 

We may here briefly notice the rulings 
cited by the respondents Advocate in 
support of his position. 

Sahib Itai v. Khair Shah “(4) is 
referred to with approval in Sultan Khan v. 
Syed Mahomed Shah (5) which is the leading 
authority for the proposition that, in the 
absence of a custom to the contrary, an 
occupancy tenant whose land is submerged 
by river acticn does not lose his rights therein 
by reason of ifs submersion. This Fall 
Bench case related to a plot of land situate in 
Mauza Khai, Tahsil Kbushab, which 
had been carried away by the action of river 
Jhelum. The Wajib-ul-arz of the village 
contained no provisions as to whether the 
rights of occupancy tenants in such of their 
lands as were submerged were lost or not, 
and the Courts below had found .in that case 
that in the village of Kai and in the neigh- 
bouring villages there was no established 
custom as regards the loss of right by occupancy 
tenants inlands which had re-appeared after 
submersion. Boulnois, J., after referring to 
Sahib Rai v. Khair Shah (4), Bhup Singh v. 
Sardha Singh (18), observed in his judgment at 
page 158: “It is clearly the opinion of the 
majority of theJudges of this Court that, in the 
absence of custom to the contrary, the land 
eecapied by an hereditary cultivator, whether 
carried away by, or submerged in, a river, is 
not lost to him if it is thrown up again by the 
river or is left uncovered by the water,” Since 
` there were no provisions in the Wajib-ul-arz 
of the village on the subject, and no satis- 
factory evidence of the alleged custom relied 
upon by the proprietors, who were defendants 
in that case, was given, the question of loss 
of rights in the submerged land was 
decided by this Court upon general principles 
applicable to sach cases, and the soundness 
of those general principles is in no way dis- 
puted in this present case. The Full Bench 
ruling does not, therefore, help the respondent. 
` (18) 108 P. R. 1876, 
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< Lal Shah v. Karim Buksh (6) related to 
land, situate in Mauza Khairpur, Tahsil 
Kbushab, and the question for consideration 
in that case was the same as inthe Fall 
Bench case just cited. The case for the pro- 
prietors was somewhat stronger than the. 
Full Bench case, in so far as there was an 
entry in the Wajib-ul-arz of the village to 
the effect that occupancy tenants lost all 
their rights when their land wassubmerged and 
that on re-appearance the proprietors hada 
right to occupy it. Apart from the entry 
in question, however, there was no satis- 


-factory evidence of the assertion of the 


alleged right by the proprietors or of the 
forfeiture of the right on the part of the 
tenants; and it was held that the mere 
entry in the Wajib-ul-arz was not sufficient 
evidence of the custom set up by the pro- 
prietors, especially as the Wajib-ul-arz had 
‘not been attested by the occupancy tenants. 
After observing that there was no uniform 
custom established in the Shahpur District 
among the villages affected by river 
action as regards the rights of occupancy 
tenants being destroyed upon submersion of 
their lands, Plowden, J., says at page 264 of 
the report:— 

“We are thus, it seems to me, driven back 
to the village of Khairpur, and the question 
whether there is any custom in that 
village by which the hereditary cultivators’ 
right is extinguished. And that question 
must, I think, be answered in the negative. 
All that it has to rest upon is the ex parte 
statement, as it may be fairly described, in 
the Wajib-ul-arz, andthe fact that upon 


two previous occasions the malike have 
without objection (as it seems) taken 
possession of lands submerged upon 


emersion. Ido not think that can be said 
to establish a custom which is to take effect 
to deprive a hereditary oultivator of a right 
of property, which, in the absence of custom, 
he is by law entitled to retain. Itis quite 
unnecessary, and would be most difficult, tolay 
down any proposition as to what would be 
proof of acustom ina particular village, 
sufficient to oblige a Court to affirm its 
existence. But whatever might be said of 
other villages where the instances had been 
frequent or the practice uniform for a con- 
siderable period, [ think that all that can 
be affirmed as to this village is that there is 
no established custom.” 
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Tt is clear from the above passaze that. 


the question of the existenca of the custom 
such as we are considering ia this cise has 
to be decided with reference to the amount 
aud quality of the evidence adduced in 
.each particular case as regards the pre- 
valence of the custom in the village con- 
cerned; and if satisfactory proof of the 
prevalencs of such custom in any particular 
instance is forthcoming, the general principles 
laid down in Sultan Khan v. Syed Mahomed 
. Shah (5) and Lal Shah v. Karim Bush (6) 
will not stand in the way of such custom 
being enforced. 


In Ohtragh v. Turel Khan (7) it was 
found that there was no established custom 
in Mauza Shergarh, Tahsil Khushab, whereby 
a malik qibsa loses his right in lands which 
have been submerged by river action. There 
was no express provision on the subject 
in the Wajib-ul-arz of the village; and after 
examining a judicial decision between tha 
parties, which was relied upon by the fall 
proprietor as against the malik qabz as 
having already settled the question in dis- 
pute, and after noticing two other cases 
which were relied upon as judicial precedents 
against the claim of the malik qabza, Plowden, 
dJ., held that no local custom contrary to 
the general rule of law as enunciated in 
the previous decisions of the Oourt had 
been established in that case. The judicial 
precedents relied upon by the fall proprietor 
were clearly distinguishable from the case 
before the Oour!; and in the absence of an 
express provision ia the Wajib-ul arz 
bearing on the question of custom involved 
the case for the malik gabza stood wholly 
unrebutted. 


Sarfraz (8) does not help 
the respondent. In that case, which was 
one relating to village Sadda Kambo in 
Tahsil Shahpur, certain occupancy tenants 
whose lands had been submerged and 
had on their re-appearanca been taken 
possession of by the proprietora were hald 
to bo entitled to recover those lands, bacause 
ib was found that the provision in the 
Wajib-al-arz of the village as to. the oc- 
cupancy tenants preserving their rights by 
payment of revenue during the period of 
submersion had been duly acted upon by 
them. The ruling in effect was that, no 
custom to the sontrary being proved, an 
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ocsupinoy tenant did not lose his ocoupaucy 
rights marely by raason of his land basing 
submerged; and that though thara did exist 
in the village concarned a castom by which 
ocsipancy tenants bazame liable, under 
certain circumstances, to loga their rights 
on the submersion of their lands, still 
under that custom the tenants could preserve 
their rights intact, notwithstanding the 
submersion of their land, by paying the 
revenue assessed thereon daring the period 
of submersion, .though if they failed to do 
so during such period, their right of oc- 
cupancy ceased to exist. This ruling 
certainly does not go to.sapport the sweep- 
ing proposition sought to be laid down by 
the respondent’s Counsel that a village custom 
sanctioning the loss of rights in land on its 
submersion must always be considered as un- 
reasonable and that Courts of Law should not 
enforca such a custom, f ; 
The next ruling relied upon by the respond- 
eut’a advocate is Ghulam Mohay-ud-din v. 
Faiz Btkhsh (9). In that case which 
relates to Mauza Buliewahan, Tahsil Muzaf- 
fargarh, the land of certain adna maliks had 
bean washed away by the river Chenab, and 
on its yre-appearance it was taken 
possession of by the ala maliks on the 
strength of an entry in the Wajib-ul-arz 
of the village to the effect that the sub- 
mersion of adna maltts’ lands worked a 
forfeiture of their proprietary rights, It 
was found in that case that the Wajib ul- 
arz of the Settlement of 1866.67 - contained 
no provision on the subject, shewing that 
thera were ab that time no adat maliks 
holding land on adhlapi tenure. The custom 
relied upon by the ala maliks was recorded 
in the later Wajib-al-arz of the Settlement 
of 1873 —79 and there was no other evidence 
of any value on the record in support of the 
alleged custom. The village Patwari stated 
that in some instances the adna maliks whose 
lands had been submerged and had sub- 
sequently re-appeared had abandoned their 
claims, and that mutations ia favour of 
ala maliks had been made by consent, and 
some adna maliks also gave evidence support- 
ing the Patwari. There were no judicial 
precadents at all relating to the village in 
question either for or against the alleged 
rightof the alz malts to claim the owner- 
ship of submerged lands belonging to adna 
maliks, aud this Court held that the evidence 
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ln support of the provisions of the Wajib- 
ul-arg of 1879 was quite insufficient to 
establish the custom set up by the ala maliks. 
It is clear, therefore, that in the case under 
consideration it was only the solitary entry in 
the Wajib-ul-arz of one Settlement 
that was relied upon by the ala maliks 
in support of their claim; and the ruling of 
this Court, that in the absence of evidence 
that this entry had been acted upon, it 
could not be held that a custom in favour 
of the ala maliks had grown up in the 
village, can be of no great value in the 
present case in which the existence of the 
custom alleged’by the Baloch proprietors has 
been proved not only by tke entries in two 
successive Wajib-ul-araiz, buat also by 
judicial decisions spread over a period of 
about twenty years. 


Dewa Singh v. Bishambar Das (10), again, 
does not afford us much assistance. There 
the dispute was between the occupancy 
tenants of village Pakhiwan in the Gurdas» 
pur District and their landlords, and it was 
held that by tne custom of that village the 
land of ocsupaney tenants which is 
recovered from the river Ravi after sub- 
mersion does not revert to the proprietors. 
The entry in the Wajib-ul-arz supported 
the ‘alleged right of the proprietors, but, 
as held by this Court, it had no special 
value as a statement of custom, because it 
did not appear to have been uniformally 
acted upon, and, 
the parties, it was worthless, because the 
occupancy tenants were not shown to have 
agreed to an arrangement by which their 
interests were disregarded. 


Jangi v. Dalépa (11) is a recent ruling 
by the Financial Commissioner, Punjab, 
(Mr. M. W. Fenton), and it is to the offect 
that an entry in a Wajib-ul-arz, which lays 
down that occupancy tenants lose the portion 
of their tenancy which is submerged by a 
river, and that it goes to the owners on 
recovery, who will reduce the rent pro rata, 
is not enforceable (1) as being without con- 
sideration and (2) as being opposed to the 
provisions of Regulation X{ of 1825. It 
will be obscrved that in that case the entry 
in the Wajib-ul-arz of 1869 was relied upon 
by the proprietors as an agreement between 
the occupancy tenants and themselves; and 
the learned Financial Commissioner held 
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that the alleged agreement, being one without 
consideration, was not enforceable as such, 
and being one relating to alluvion and 
diluvion was prima facie opposed-io the 
express provisions of Regulation XI of 
1825. Viewed as a record of custom the 
said Wajih-ul-arz entry was held to be of 
po value, (1) because the Wajib-ul-ary of 
the previous Settlement of 1851 contained 
no provision similar to the one in the 
Wajib.ul-arz of 1869, and (2) because there 
was no evidence that prior to 1868 the 
practice in the village was in accordance 
with the conditions laid down in the Wajib- 
ul-arz of that year. The learned Financial 
Commissioner further held,  followirg 
Roshan v. Pohlo (14), that, in the absence of 
proof of custom to the contrary, the general 
rule in the Punjab must prevail, viz., that an 
occupancy tepant does not lose his right by 
reason of the land of his holding being 
submerged. He, then, proceeded to consider 
whether in the case before him the proprietors 
had proved that a custom contrary to the 
general rule existed in their village, and he 
came to the conclusion that they had not. 
No judicial precedent relating to the village 
in question was forthcoming; and the pro- 
prietors relied upon the solitary case relating 
to another village in which, on the strength 
of an entry in the Wajib-ul-arx, it was held 
that occupancy tenants had lost their rights 
by reason of the submersion of their land. 
On the other hand, there was, according to 
the learned Financial Commissioner, a mass 


-of evidence in decided cases relating toa 


large number of villages in the same Tahsil 
to the effect that occupancy tenants were 
entitled to recover diluviated land inspite 
of provisions in the Wajib-nl-arg to the 
contrary. It is clear that the considerations 
which influenced the decision of the Finan- 
cial Commissioner in the case under con- 
sideration do not apply to the case before us, 
and it will be observed that both Sir L. 
Tupper, in Roshan v. Pohlo (14), and Mr, 
Fenton, in Jangi v. Dalipa (11), 
agreed in laying down that if a custom is 
proved to exist in a village to the effect 
that occupancy tenants lose their rights in 
their lands on submersion and that on re- 
appearance they revert to the proprietors, 
such custom can be given effect to. Strict 


(14) 8 P. R. 1901 Rey. 54 P. L. R. 1901, 
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proof of the existence of such a custom 
must, no doubt, be demanded, and it will be 
a question for consideration in each case 
whether, with reference to the evidence on 
the record, such proof has or has not been 
adduced by the party concerned, 

Upon a review, then, of the whole evi- 
dence in this case and of the anthorities 
cited on both sides, we hold that a local 
custom or usage has been proved to exist 
in the village of Girote, Tahsil Khushab, 
whereby a malik gabea whose land is sub- 
merged loses all his proprietary rights in 
that land, and on its re-appearance it 
becomes the property of the Baloch pro- 
prietors. We accordingly accept this appeal, 
and setting aside the decres of the lower 
Appellate Oourt, we dismiss the plaintifi’s 
suit with costs throughout. 
í Appzal accepted. 


ALLAHABAD HIGH COURT. 
Execoron SEGOND Arrear No. 772 of 1918. 
. January 21, 1914. 
Presont:—Justica Sir George Kuox, KT. 
OMAN PRASAD—OBIECruR— 
APIELLANT 
TETSUS 


“JANI DURLAB SHANKAR AND OTHARS — 


D EORWE-HOLDERS — RE3PONDENTI. 

Civil” Procedure Code (Act V of 19098), s. 11— Eve- 
cution of decree—Application by alleged transferee of 
veal decree—Judgment-debtor served with nolice—Ex- 
parte order ~Res judicata, 

B obtained a decree against J on the 29th of August 
1905 and applied for execution of the decree onthe 12th 
March 1998. The proceedings resulting from this 
application were infructuons. Later on, on the 26th 
of January 1910, one D applied for execution of the 
same decree claiming to be the transferee of the 
decree. Notices were issued. J did not respond to 
the notice. The Court thon on the 12th February 
1910 ordered the issue of notice calling upon Jtoshow 
cause why an order forhis arrest should nob be made. 
J again made no appearance but as D failed to pay 
tho process fee for his arrest, his application was dis- 
missed. - D again applied for execution on the 13th 
of January 1912 and this time a representative of J 
appeared and objected that as D was neither the 
decree-holder nor a transferee of the decree he had no 
right to take out execution: 

Held, that the order of the 12th of February 1910 
granting the application of D operated as res judicata 
as to his right to execute the decree and that J could 
not go behind that order. 

Behari Lal v. Majid Ali, 24A. 138; A. W. N. (1897) 
29; Sheoraj Singh v. Kameshar Nath, 24 A, 282; A. W. 
N. (1932) 63 and Dhonkal Singh v. Phakkar Singh, 
15 A. 84; A. W, N (1893) 36, referred to. 
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Execution Second Appealfrom the decree 
of the Subordinate Judge of Aligarh, dited 
12th May, 1913. 


Mr. M. L. Agarwala, for the Appellant. 
Mr, Baldeo Ram Dave, for the Respondents. 


JUDGMENT.—These execution prossed- 
ings arise out of a decree, which was passed 
on the 29th of August 1905, in favour of 
Dabe Bhola Nath against Janki Prasad. 
Oman Prasad whose name appears as 
appellant in this Court is the legal - 
representative of Janki Prasad deceased. 
Dube Bhola Nath applied for execution 
of the decree .on the 12th of March 
1908, The proceedings resulting from 
thaé application were infructuous. On 
the 26sh of January 1910, Jani Darlab 
Shankar and others came before the Court 
whose doty it was to execute the decree 
and applied for execution. The usual 
notices were. issued. But so far as the 
record shows no notice was served upon 
Dobe Bhola Nath. Janki Prasad in no way 
responded to the notice issued to him, and the 
next order was an order issuing notica calling 
upon him to show cause why he should not 
be arrested. This notice was duly served 
upon him. To this he made no response. 
Apparently those who had applied for, 
execution of the decree failed to pay the 
process-fee for arrest, and the application 
was dismissed. Nothing further was done 
until the 13:h of January 1912 when 
Jani Durlab Shankar and others applied 
as before for execution. This time Oman 
Prasad appeared and objected enter alia 
that the application was barred by time, 
and that the real decree-holder being Dube 
Bhola Nath, Jani Darlab Shankar and others 
had no right to take oat execution. The 
Court of first instance, holding that Jani 
Darlab Shankar and others were neither 
the decree holders nor transferees of the decres 


and were sot competent to apply for 
execution, dismissed the application. Jani 
Darlab Shankar and others appealed. The 


lower Appellate Court, agreeing with the 
lower Court that the applicants were neither 
the decree holders nor transferees of the 
decree, went on, however, to bold that tke 
order of the 12th of February 1910 amounted 
to an order granting the application of Jani 
Darlab Shankar and others. This order 
was held as having the force of res judicata 
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and that Oman Prasad cannot go behind 
it. The lower Appellate Court remanded 
the case for decision on the merits. The 
present appeal is from this 
is contended that the application for 
execution is time-barred, that the order 
of the 12th of February 1910 has not the 
force of res judicata and that the applicants 
cannot be brought on the record as decree- 
holders, they not having been brought on 
the record up tothe present moment. The 
lower Appellate Court in arriving at its 
decision that the order of the 12th of 
February 1910 had the force of res judicata 
relied upon the case of Behari Lal v. Majid 
Ali (1), also Sheoraj Singh v. Rameshar Nath 
(2). These cases were again cited in this 
Court on behalf of the respondents. The 
learned Counsel for the appellant contends 
that there is a sharp distinction between 
the cage of Sheoraj Singh v. Kameshar Nath 
(2) and the present caso inasmuch as 
in the former oase the judgment debtor 
appeared in Court and filed objections. 
His argument is that the notics which was 
served in the present case gave no indication 
to Oman Prasad as to the title under whioh 
Jani Dorlab Shankar and others were 
taking ont execution proceedings. There is 
that differenca between that case 
and the present case and it is ‘to be 
noted that in the csa of Shkeoraj Sing’ 
v. Kameshar Nath (2) the Court consider. 
ing the principle laid down in Dhonka? 
Singh v. Phakker Singh (3) held that it did 
not apply to the disposal of objections of 
this kind raised in the execution of decree 
eases. I am ofvpinion that the present case 
is sufficiently covered by the cases cited in 
the lower Court’s jadgment; and I agree 
with the lower Court. The result is 
that this appeal fails and is dismissed with 
cos!s. 


Appeal dismissed. 
(1) 24 A. 188; A, W. N. (1897) 29. 
(2) 24 4. 282; A. W. N. (1902) 68, 
(3) 15 A. 84; A. W. N. (1898) 36. 
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CALCUTTA HIGH COURT. 
ORIGINAL O:vit Sucr No. 435 or 1911. 
August 4, 1913. 

Present: —Mr. Justice Chaudhuri. 
GOURI SANKAR BYAS-—PLAINTIFE 
CETEUS 
NIADAR SING AND ANOTHER— 


DEFENDANTS. 

Hindu Law—Inheritunce-—-Yati, meaning of—Sat- 
sisya —Chela and sisya, distinction between. 

The virtuous pupil, sat-sisya, takes the property 
of a yati or ascetic, 

The virtuous pupil is one who is assiduous in the 
study of theology, in retaining the holy science and 
in practising ils ordinances. 

There is a clear distinotion between a chela and a 
sisya, A chela is a personal attendant who may be 
raised to the rank of a sisya. 

A yati means a bhikshu, a sanyasi, an ascetic or 
anchorite. 

A Brahmin, who left his home in the Punjab, lived 
in Burra Bazar, tho very heart of Calcutta, earned 
money by paths and poojas, did not give up his sacred 
thread, did not take the danda, wore leather shoes, 
did not dress himself in gerooa or red clothes, de- 
posited money in different Marwari firms in Caloutta 
which carried interest, and on one occasion went to` 
his native village and purchased property of con- 
siderable value, was not a yati or ascetic. 

A person who lives with his mother and brother, 
although he is always with a certain sadhu, cannot be 
said to bo a sat-sisya of that sadhu to entitle him 
to inherit the sadhu’s property. 


Mr. R. N. Matter (with him Mr. 0, 0. 
Ghcse) instructed by Babu Achal Nath Mitter, 
Solicitor, for the Plaintiff. 


Mr. S. K, Mullick (with him Mr. S.N. 
Dutt) instructed by Babu Amar Nath Ghose, 
Solicitor, for the Defendants. < 


JUDGMENT. 


CHAUDHURI, J.—The plaintiff alleges that 
one Pandit Sobharam Sadhu, who was also 
known as Sadhu Sudarsan Das, was by 
caste a Brahmin and by faith and profession 
a religious mendicant, having renounced his 
family, relations and original home in 
Zillah Rohtak in the Punjab when he 
was only a boy ten years old; that Pandit 
Sobharam never married, and permanently 
resided in Calcutta and practised religious 
austerities, and down to the time of hig 
death led the life of a religious Hinda 
mendicant; that he died intestate at the 
age of 80 or -thereabouts, on the 28th 
September 1910, leaving nə issue of his 
body, ro brothers, nephews or sister’s son 
nor any blood relations either on his 
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father’s or mother’s side. That inasmuch 
as he was a Sadhn, and had entered into 
the religious order of Bhikshus or mendicants, 
his relatives had no right to succeed to 
him; that he. had taken the plaintiff as 
his religions disciple or chel: when the 
plaintiff was only ten years old, and that 
the Sadhu thereafter performed the initiation 
ceremony of the said religious order 
upon the plaintiff, who thus became the 
recognised chela’ or disciple of the said 
Sadhu, and that he alone is entitled to 
succeed to the estate and effects left by 
the said Sadhu, as his heir according to 
Hindu Law in preference to the defendants 
who, the plaintiff alleges, have falsely put 
forward a pretended relationship to the 
said Sadhu. The plaintiff further alleged 


in his plaint that the Sadhu who used. 


to be revered by a large number of people 
in the town of Oaleutta and other places 
in India was the recipient of various 
donations of money from varizus persons 
io order that the said money might be 
spent by him in religious and charitable 
purposes according to his absolute discretion, 
and in this way the said Sadho during 
the whole period of his life as sack 
“Bhikehu or religious mendicant” as aforesaid 
came to have iu his hands, from time to 
time, considerable sums of money where vith 
after defraying the expenses of such religious 
and charitable works as he considara1 proper, 
he {naed t> deposit the surplus for safe 
custody with several respectable Hindu 
firms in Calcutta in whom he could trust, 
such as the firm of Messrs. Juggernath- 
Madan Gopal of No. 70, Cross Street, 
Calcutta, where he had deposited Rs. 3,000, 
and that of Messrs. Dhunraj-Gunpat Rai 
of No, 42, Armenian Strest, Oalcutta, with 
whom he had deposited about Rs. 2,600. 

The plaintiff further alleges that the 
defendants, on coming to learn of the death 
of the said Sadhu in Calcutta and having 
discovered that he had left some money in 
deposit with certain Hindu firms in Caloutta, 
began to pretend as aforesaid to, bs the 
distant kinsmen of the deceased Sadho, 
and surreptitiously and without any notice 
or intimation to the plaintiff applied for 
and fraudulently obtained a certificate under 
the Succession Certificate Act of 1889 from 
the Court of the District Judge of Rohtak 
to the estate of the said deceased, and on 
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the strength of sash certificate were trying 
to realise and appropriate the said sums of 
money. He, therefore, prayed that it might 
be declared that the plaintiff .was the sole 
heir under Hindu Law of the said Sadhu 
and entitled to his estate and effects, and 
that the succession certificate should be 
annulled by this Court, for an inquiry for 
the ascertainment of the assets which the 
said deceased died possessed of, and for other 
reliof. 


The first question, therefore, is as to 
whether the deceased was a religious 
mendicant or a yz, and whether the 


plaintiff as his ch3la was entitled to succsed 
to him. 

There is no donbt about the law on this 
subject. According to the text in Yajua- 
valkya the heirs of a hermit, of an ascetic, 
and of.a professed student are, in their 
order, the preceptor, the virtaous pupil, 
and the spiritual brother and associate in 
holiness. Yajnavalkya II, 132. : 

The commentary on the textis that the 
virtuous pupil, sat-stsya, takes the pro- 
perty of a yati or ascetic. The virtuous 
pupil, again, is one who is assiduous ia 
the study of theology, in retaining the 
holy science and ia practising its ordi- 
nances, 


The next question that I have to decide 
is, is the plaintiff the sésyz and sat-svsya 
of the deceasedP The text quoted above 
is theonly text relating to succession to 
the property of a yati and subsequent 
commentaries aud works on Hindu Law 
have dealt with this text alone in dealing 
with the matter. Mayne in his Hindu 
Law, page 816, 7ta edition, paragraph 603, 
says this :— 

“One who has entered into an order of 
devotion is also excluded from inheritance, 
since he has of his own accord abandoned 
all eartbly interests. The persons who 
are excluded on this ground come under 
three heads, ttz.,. the Vanaprasatha, or 
hermit; the Sanyasi or yati, or ascetic ; 
and the Brahmachari, or perpetual re- 
ligious studert. ln order to bring a. 
person under these heads, it is necessary 
to show an absolute abandonment by them 
of all secalar property, and a complete 
and final withdrawal from earthly affairs,” 

The plaintiff alleges, as I have 
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mentioned, that the Sadhu left his house when 
he was ten years old, and, as itis stated, 
that he gave up his home and all his 
earthly connection with his family ; that 
he came without any money, bat that he 
has lefta fairly large sum of money in 
Oaloutta, is not disputed. Then how did 
he make this money?. If he brought it 
from his house it does not show complete 
abandonment of all earthly interest. If 
he made it in Caleutta, how did he make 
it? The plaintiff alleges in the plaint 
that he received large sums of money 
from different parts of India, which were 
entrusted to him for’ charitable purposes, 
and this is the residue left over. 
is absolutely no evidence that he ever 
received money in this way, and, therefore, 
I cannot but hold that he earned this 
money while in Calcutta. The plaintiff 
gives no explanation how he madeit. That 
he left Rohtak and lived in the very heart 
of a large commercial town, in Burra 
Bazar, shows that he had no intention of 
taking the sany7s and that be rather pro- 
fitably employed his time, when he was 
living in Burra Bazar. I think it ig ridiculous 
to ask me to hold that a person of this 
cbaraoter has satisfied the description of a 
- yati,” as it is contained in the Hindu 
Law books, Tho plaintiff claims to succeed 
on an exceptional rule of succession and 
he must show that the requirements have 
been fulfilled. It has been rather poetically 
and unconvincingly argued that in the 
old days people were “giants” and that 
the present generation is a generation of 
pigmies,” and, therefore, a modern yati need 
not satisfy the ancient standard. I am 
unable to hold that in interpreting this 
particular text of the Hindu Law the old 
standard should be lowered. it must be 
shown that the person was a “yati” accord- 
ing to its aceapted meaning. The text has 
been strictly construed in different Courts 
in India. The Madras Court has refused 
to hold that it applies to Sudraa because 
a yati belongs to an asram to which only the 
twice born class is admitted. Dharmapuram 
Pandara Sannadhi v, Virapandityam Pillai 


(1). 


Witnesses have said that the deosased was 


(1) 22 M. 302. 
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a religious Brahmin; that he was nob a 
mendicant in the sense that he begged 
aud lived upon what he obtained by beg- 
ging; that he practised his religion in a 
small room on the 8rd story of Monohar 
Dass’s Katra, which is a very populous 
quarter inhabited by a large number of 
Marwari merchants. He is respectfully 
spoken of by some of the witnesses as a 
“Mahanta,” some called him a “Babaji.” 
He appears to have been a Brahmin who 
lived in Burra Bazar and earned money 
as such, that is to say, by performing, from 
the evidence that has been given although 
slender, ‘paths and poojas” in different 
places. 

The plaintiff said that the Sadhu 
had vot given up his sacred thread, had 
not taken the dandu, and did not wear 
sanayusi’s clothes, because he was a 
Ramanuja Vaisnab, and according to the 
custom amongst Vaisnabs of this class it 
was not necessary to give up the sacred 
thraad and tale the danda, although some 
ofthem did become dandis. He wore leather 
shoes and dressed himself in the ordinary 
way, and did not dress himself in gerooz 
or red clothes. 

I am not satisfied that there is any 
ground for holding that he was a yati. 
The plaint distinctly made him out to be 
a religious mendicant, which has nob boen 
proved. 

The next question is, has the plaintiff 
shown that he isa sisya? Hoe says he was 
taken as a chela when he was ten years 
old. That he was taken as a sisya is noe 
where stated in the plaint. Itis merely 
stated therein that he was taken into the 
order, some time later, by which I under- 
stand he is referring to the order of a 
religious mendicant. Evidence has been 
given that he lived with his mother and 
brother. I entirely disbelieve the plaintiff 
when he says that he has no connection 
with them, and dces not live with them- 
and does not even know’ where they live, 
although they live in Calcutta. Persons 
in the employ of his landlord have pro- 
daced books and have spoken to having 
realizod rout from him personally for the 
rooms which thoy stated he oceupied with 
his mothor aud bruthor, | accept their 
evidence au lruo, 
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About his initiation, he is the only wit- 
ners with the exception of a person of the 
name of Sugan Chand and another, both 
of whom I consider absolutely’ untrust- 
worthy witnesses. I disbelieve Sugan 
Chand’s statement altogether without any 
hesitation. He was asked about certain 
allegations, which he had made in an 
affidavit, and he said that he knew nothing 
about them. If those statements were un- 
true he knowingly made them to support 
the plaintiff’s case. If true, his present state- 
ments are untrue. Itis impossible. to place 
any reliance upon him. 1 considered his conduct 
so serious, that ab one time I thought that 
proceedings ought to be taken against 
him. The other witness called was a person of 
the name of Gobind Ram Sett who came and 
spoke to the plaintiff being a sisya; that he 
knew Sobharam Sadhu. He introduced 
himself as a jeweller who used to live 
in Monohar Dass's Katra. I happened 
to know this man, and I mentioned 
` to learned Counsel what I knew about 
him. Learned Counsel for the plaintiff 
stated that he did not intend to rely on 
this: man at all, Witnesses of this kind 
having been called show that there are 
certain inflnences at work; some persons 
more influential than the plaintiff have 
been assisting him in this case, It Tends 
support to the suggestion that Kanhai Lall 


has been engineering the case of the plaintiff, - 


1 hold that there is no reliable evidence 
that this man was ever taken as a -sisya 
by Sobharam. He describes himself as a 
chela inthe plaint, There is clear distinc- 
tion between a chela and 8 sisya. A chela is 
a personal attendant who may be raised to 
the rank of asisya, but there is no evidence 
of any value that he was ever taken as a sisya. 
Evidence has been given that he earns his 
livelihood by selling powders and sherbet; 
how far that isa fact I need not determine, 
He has failed to establish his status, and, 
therefore, bis suit must fail, One of the 
persons called by the piaintiff, Radha Kissen 
- Kabani, isa respectable person. The only 
thing that he said about the plaintiff was 
that “he was always with the Sadhu since 
fourteen or fifteen years.” “Sobharam was 
a Babaji”; “he was a Sadhu.” It has been 
argued that a yati does not necessarily mean 
a Sanyasi, anda passage hes been quoted to 
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me which says thata person is a Sanyasi and 
yogi who does work (karma) withous having 
any desire for the effect (falam) that the 
work would produce... He should not be 
niragin and he should not be akriya. That is” 
not the definition of a yati in the text that I 
have quoted. “Yati” means a Bhikaha, a 
Sanyasi, an ascetic or anchorite. Some 
reliance has also been placed on certain texts 
quoted from a work called the Vaisnab 
Dharma Ratnakar. It is a sectarian treatise 
in which Vaisnabs are described as-asvamis. 
I do not think it isa work of any authority 
and in fact, jadging from certain quotations 
placed before me, lam not prepared to 
attach any weight to the work. One of the 
passages was that a Brahmin who gives up 
the Brahmanic religion by holdiag the 
danda is sure to go to hell after death anda 
Sanyasi who also gives up his sikha yagnopa- 
bit is equal to a Chandal when alive and goes 
to hell after death. I have gone through 
the book and found certain outrageous pas- 
sages relating to the life of Sankaracharya of 
a most revolting character. It is only a 
sectarian work, of a controvertial character, 
meant io glorify the Ramanuj Vaisnabs. I 
hold that the plaintiff's case fails in both 
respects, Sobharam was nota yati and the 
plaintiff has not proved that he was his sisya 
or sat-stsya, and it must be dismissed, The 
defendants have proved that they are the 
legal heirs of the deceased and in my view 
they are entitled to his property. They 
have shown by prodacing a certified copy of 
a conveyance, that in 1873 some property 
was acquired in the District of Rohtak in the 
name of the Sadhu, and I accept the de- 
fendants’ evidence that the property was 
purchased by Sobbharam which showed that” 
he kad not only not cub off his connection 
with his native village, but went there and 
acquired property of considerable value. 
There is also evidence that he attended 
the wedding ceremony of the defendant 
Niadar Sing. This is uncorroborated by 
any other evidence, and I am not prepared to 
place much reliance upon it. 

It is also clear from the evidence given 
on behalf of the defendant that Sobharam 
kept money in different Marwari firms in 
Calcutta which carried interest; that he 
kept his money with two different firms 
aod transferred hie deposit from one firm 
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to another. The man seems to have been 
well-known in Burra Bazar. He lived there 
for a number of years, aud it is very curious 
that not a single Marwari merchant a great 
many of whom live in and near Monohar 
Das’s- Katra has been called, nor any of the 
members of the firms or their Gomastas with 
whom the money is now in deposit. Wit- 
nesses belonging to the old firm which kept his 
money have been called on behalf of the 
defendant. One of them, a Marwari Gomaata, 
said that he knew that Sobharam used to 
perform “paths” and was paid for them. 


The sait must be dismissed and dismissed 
with costs. There is not the faintest chance 
of the defendants realising any of the costs 
from the plaintiff. I was asked to make 
Kanhai Lall responsible for these costs, but 
there is no evidence justifying it. 


Mr. Mullick—The Rule will be discharged 
with costs and we are also entitled to the 
costs incurred before the Registrar on giving 
security. 


Tae Court.—Yes. 
"Mr. Mullick—-We have put in certain books 
of various firms. May we have them back 
on putting in copies of the entries? 
THe Covrt.— Yes, > 
Suit dismissed, 


ALLAHABAD HIGH COURT. 
First Civin APPsar No. 308 or 1911, 
March 20, 1914. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
ALI HUSSAIN AND OTRERS— DEFENDANTS — 
ÅPPELLANTS 

tersus 
FAZAL HUSSAIN KHAN—Pramtipr— 


RESPONDENT. 
Muhammadan Lmo-~-Shia school—Wakf made 
during maraz-ul-maut—Valid to the extent of one-third, 
Under the Shia Law, a wakf made in death-illness 
(maraz.ul-maut)is valid only to the extent of one-third, 
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unless assented to by the heirs, oven if possession 
has been delivered under the wakf. 

Nazar Hussain v. Rafeeq Hussain, 12 Ind. Cas. 730; 
8A. L. J, 1154; Bagar Ali Khan v. Anjuman Ara 
Begam, 25-A. 236 at p, 255; 7 O.W.N, 465; 5 Bom. L. R. 
410; 80 I. A. 94 (P. 0.1; Agha Ali Khan v. Altaf 
Hussain Khan, 14 A. 429; A. W. N. (1892) 187; Abbas 
Ali v. Maya Ram, 12 A. 229; A. W. N. (1890) 98, re- 
ferred to. 


First Appeal from the decision of the 
District Judge of Jaunpur, dated 28rd May 
1911. 

The Hon'ble Dr. Sunder Laul (with him 
Mr. Haider Mehdi), for the Appellant. 

Mr. B. E. U'Oonor (with him Dr. Suleman), 
for the Respondent. 

JUDGMENT.—The anit which has given 
rise to this appeal was breught by the plain- 
tiff-respondent for possession of property 
the bulk of which belonged to one Gazanfar 
Husain. The remainder of the property 
is alleged to have belonged to Azima Bibi, 
sister of the plaintiff and aunt of Gazanfar 
Husair. The plaintiff claims as heir to both 
these persons. < 

Gazanfar Husain died on the 13th of May 
1907 buttwo days before his death, that is 
on the llth of May 1907, he executed a deed 
of woof in respect of the whole of the disputed 
property under which the appellants were 
appointed trustees of the wagf. The validity 
of the wagfis disputed by the plaintiff on 
various grounds, the principal grounds being 
that the donor was suffering from death-illness 
(maraz-ul-maut), that he bad no mental 
capacity to make the wagf and that possession 
was not delivered under it. The Court below 
has found that Gazanfar Husain was suffer- 
ing from death-illness of which he died, that 
he was inthe full possession of his senses 
when he made the wagf, and that he deliver- 
ed possession of the property to the mutwallis, 
On these findings the learned Judge has held 
the wagf to be valid only as regards a one- 
third share by reason of maraz-ul-muut (death- 
illness) and has granted a decree to the 
plaintiff fora part only of the property 
claimed. The defendants have preferred 
this appeal and the plaintiff has filed objec- 
tions under Order XLI, rule 22, of the Code 
of Civil Procedure, as regards the portion of 
the claim dismissed, 

Accepting the findings of fact of the Court be- 
low, the appellants contend that as possession 
was delivered the wagf is valid in respect of 
the entire property under the Shia Law, Ib 
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is admitted that Gazanfar Husain belonged 
to the Aana Asharya or Imami sect of Shias, 
lt is stated, however, that he wasan asul 
and followed the tenets of that school 
among Imamias, but this is denied by the 
plaintiff. Holding the view that wedo, we 
deem it unnecessary to determine whether 
he was an asuli or an ekhbart. 


It is common ground that among Sunnis, 
who comprise the great majority of the 
Musalmans of India, a gift or wagf made in 
mortal illness (marae-ul-maut) unless assented 
to by the heirs, is valid only to the extent 
of one-third. It is urged, however, that a 
different rule prevails among Shias. If this 
is so, we should apply in the case of Shias the 
law of that sect under the rules of justice, 
equity and good conscience which we are 
bound to administer: [See the ruling of 
their Lordships of the Privy Oouncil in 
Raja Deedar Hossein v. Ranee Zuhoor-oon 
Nissa (1)]. We have, therefore, to determine 
whether under the Shia Law a wagf made in 
death-illness is valid as regards the entire 
property if possession has been delivered 
under it. 


The case has been argued with great 
ability on both sides and various original 
texts of writere on Shia Law have been cited. 
Many of these works have not yet been 
translated into English and we have been 
supplied with translations by the learned 
Counsel of the parties. The opinions of these 
writers, as is usual in such cases, are conflict- 
ing and we have to ascertain as best we can 
what has hitherto been regarded as the law 
on the subject among Shias in this country.. 

We shall first consider the opinions of 
English text-writers on the subject. 


Iu Baillie’s Digest of Muhammadan Law, 
Imamia Sect, in the Chapter on wagfs, the 
learned author says at page 212: “The 
contract is not rendered obligatory except by 
giving possession; but when so completed it 
cannot be revoked if made in health, and even 
when made in death-illness it is equally valid 
if allowed by the heirs, though if dis- 
allowed by them it is valid only to a 
third of the deceased’s estate, in the same 
way as a gift ona muhabat in sale. Some 
of own doctors insist that it should be 


(1) 2M. I, A, 441; 18 Eng. Rep, 368, 
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sustained out of the whole of the estate; 
but the first opinion isthe more approved. 
If one in death-illness should make a 
wagf, a gift, a muhabat sale, and also 
emancipate a slave and neither of the 
beta is allowed by his heirs, all are valid 
if they can be carried into effect out of 
a third of his estate’. The above remarks 
are based on the Sharaya-ul-Islam which 
was printed in India so far back as 1839. 

In the Tagore Law: Lectures for 1874 
by Shama Charan Sircar, the -rule 
on the subject is thua laid down (page 
864): 

“Made in death-illness, a wagf or appro- 
priation becomes valid (to the full extent) 
if ` allowed by the heirs; otherwise only 
to the extent of a third (of his property) 
in the same way as a gift or muhabat 
in sale”. The learned author had before 
him and consulted almost all the works of 
authority on Shia Law, inolading the works on 
which the appellants rely (see page 169 et seq) 
and he also referred, as he states in his preface, 
to the Mujtahid (“Law Doctor”) of Lucknow. 
So that it cannot bə said that he 
deduced the above rule without consulting 
all the authorities on the subject. 

The latest writer on the subject is the 
Right Hon’ble Mr. Ameer Ali, In the 


- firat volume of his well-known work on 


Muhammadan law he states the Shia Law 
as to wagfs made in death-illness in the 
following serms on page 501 (4th ldition): 
“tf a wagf be constituted at a time 
when the wagifis suffering from a death- 
illness, and there is a clear indication of 
an intention on his part to transfer 
possession, it will take effect with reference 
to the entirety of the dedication, pro- 
vided the heirs consent, either before or 
after the death of the waqif, otherwise the 
wagf will operate only in respect of one- 
third of the estate of the testator. ‘For a 
wagf is like other acts which take effect 
immediately such as Azba, sale and similar 
obligations’. If the waqf property is 
covered by one-third of the estate, then 
it is valid as regards the entirety of the 
dedication. If not, each provision will be 
given effect to with regard to its priority 
until one-third of the estate is exhausted.” 
This learned author also has referred in 
the introduction to his book to the various 


$ 
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Shia Jurists on whose authority his conclu- 
sions are founded and among them he 
enumerates the works of Abu Jafar ab Tusi, 
to which we shall refer hereafter and on 
which much of the argument on behalf of the 
appellants is based. 


The result of- the above authorities is 
that among Shias a waqt made in death- 
illness is valid only to the extent of one- 
third of the estate of the maker of the 
waof, unless assented to by his heirs, even 
where the wagf is of immediate operation. 


The above view is in consonance with 
the opinion of a large number of later 
writers on Shia Law, the principal 
among whom is Shaikh Najmuddin, Abul 
Kasim Jafar, the author of the Sharaya- 
ul-Islam. As has been. stated above this 
work was published in India so far back 
as 1839 and portions of it have been trans- 
lated by Mr. Baillie, According to Mr. Shama 


. Charan Sircar it is “a work of the highest. 


authority, at least in India, and is more 
universally referred 
Shia Law book and is the chief suthority 
for ths law of the Shias in India” (Tagore 
Law Lectures, 1874, page 171). Its great 
influence among Shias is referred to by 
Mr. Ameer Ali, though he considers the 
influencetobe “balofal”, Mr, Justice Mahmood 
inhisjudgmentsin Abbas Ali v. Maya Ram(2) 
and Agha Ali Khan v. Altof Hasan Khan (8) 
described this work as one of the greatest 
authority among Shias “and as being the 
most authoritative text-book of the Shia 
Law”. Their Lordships of the Privy Council 
in the case of Bagar Alt Khan v. Anjuman 
Ara Begam (4) regarded the Sharaya-ul~ 
Islam as “the most authoritative work” of 
the Shia school. In this work the rule is 
thus stated: “If a man were to make wagf 
and die without giving possession the wagf 
would be void; but if a wagf be made in 
death-bed and possession be given, then ib 
will take effect to the extent of a-third if 
the heirs do notconsent. Without possession 
the waof fails whether made in health or 
illness. It (the wagf) does no become 
binding except by delivery of -possession, 


(2) 12 A, 229; A. W. N. (1890) 93. 

(3) 14 A. 429; A. W. N. (1892) 187. 

(4) 25 A. 236 ab p 255; 7 O. W. N, 465;5 Bom, L.R. 
410; 801. A. 94 (P. C.). 
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and when completed (by delivery of p^s- 
session) if cannot be revoked if made in 
health, but if made during illness and 
allowed by heirs it is operative in full, 
otherwise it is valid as regards a-third.” 
(Ameer Ali page 499, note). 

The same view is held by the authors 
of Jwahir-ul-Kalam, Masalik-nl-Afham, 
Jama’a-ul-Maqasid, Mukhtashar Shara i- Luma 
and other works regarded as authoritative 
among Shias.. They refer to the existence of 
a contrary opinion among some of the earlier 
writers but they consider the view adopted 
by them as the better and more approved 
view. 

On the other hand, we find that some other 
writers have held a different opinion. Of 
these the principal authority relied upon 
by the appellant is that of Abu Jafar- 
at-Tusi, the author of Khilaf-ush-Shaikh. the 
Nihaya, the Istibsar, andthe Tahzib-ul-Ahkam 
and the Mabsnt. The last of these, the Mabsut, 
is referred to by Mr. Ameer Ali as a work of 
great authority. The appellants have also 
referrea to the Maqna by Mufid, the 
Intisar by Murtsza, the Ghunia by Ibn 
Zuhra, the Al-Sarair by Ibn Idris, the 
Burhan-i Qati, and the Jama’a-ush-Shitat, a 
collection of traditions published in Persia 
in the last century. Other authors of less 
note have also been referred to. Transla. 


tions of extracts from all these authors 
have been placed before us and their 
correctness is geuerally admitted. In ths 


Khilaf-ush-Shaikh the author, Abu Jafar-at- 
Tusi, states as follows: 

“The lawyers are unanimous that disposi- 
tion by a sick person exceeding one-third 
of his property is invalid, if this disposition 
is notto hava immediate operation (Ghair 
Munnajjiz). lf the acb is to have immedi- 
ale operation (Munajjizah) aach ag 
manumission, gift and muhabat, thera ara 
among us two opinions, one of which is 


that it is valid and the other that 
it is invalid. The latter is the view 
of Shafai and all the Jurists (Sunnis). Thoy 


do not mention any differenca of opinion. 


Our arguments for the first opinion are 
the traditioos prevalent aceording to the 
narration of our Ulamas which we have 


mentioned in our book (the Tahzib)”, A 
similar statement is contained in the Nihaya, 
and the Istibsar. In the Tahz:b-ul-Ahkam 
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ihe tradition referred to is that of Abi 
Abdullah “who said that a dying man has the 
best right to his property so long as there 
is life in him”. This tradition is derived 
from Amar and Samaah, both of whom are 
according to the author of Jamaa-ul-Makasid 
unreliable.Ia Tasis great work, the Mabsut, 
he refers to the existence of two conflicting 
opinions among Shia Jurists and apparently 
states the approved rule to be that the 
disposition takes effect as regards one-third 
only. Hedoes not give preference to one 
opinion over the other. The names of the 
authors holding conflicting views on the 
point are enumerated in the Burhan-i-Qati. 
It is clear, however, that later writers, 
whose works are regarded as of the highest 
authority and have hitherto been followed 
in India, are of opinion that a wagf made in 
death-illness is valid only to the extent 
of one-third. In this conflct of opinions 
we see no reason to disregard what has 
till now been regarded as of paramount 
authority and follow texts (some of them 
obacure) which were practically unknown 
among Shias in this country. The danger 
of adopting the latter course was pointed out 
by their Uordships of the Privy Council 
in Baqar Ali Khan v. Anjuman Ara Begam 
(4) to which we have already referred. At 
page 254 of the report their Lordships say: 
“Their Lordships think it would be ex- 
tremely dangerous to accept as a general 
principle that new rules of law are to be 
introduced because they seem to lawyers of 
the present day to follow logically from 
ancient texts, however authoritative.” Ib is 
not easy to reconcile conflicting opinions on 
a question like this. No doubt, as a general 
proposition, a man is the owner of his pro- 
perty as long as he lives and may dispose 
of it in any manner he likes. But the 
Muhammadan Law is jealous of acts which 
interfere with the expectations of heirs and 
is always anxious to maintain their rights, 
It is this jealousy which seems to be at the 
root of the rule that a Will can only take 
effect as to one-third, unless assented to by 
heirs. Apparently on the same principle, 
in the case of a disposition in death-illness 
(maraz-ul-maut) without the consent of heirs, 
the disposition is held to be valid as regards 
one third only as in the case of a Will. As 
a donor suffering from death-illness has only 
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a short time to live, his disposition can come 
into actual operation only after bis death 
and is forall practical purposesa Will. The 
contention of the learned Counsel for the 
respondent to this effect seems to be to have 
much force, 

In regard to the plea of the appellants 
that Gazanfar Hussain was an asuli and, there- 
fore, the wagf made by him should be govern- 
ed by the views of Shaikh Tusi and the 
author of the Intisar which, according to 
Mr. Ameer Ali, are in force among Asulis, we 
may observe, in the first place, that no issue 
was raised in the Court below as to whether 
he was an asul or an akhbari. Jn the next 
place he himself made no distinction between 
these schools in the deed of wagf. Accord- 
ing to the terms of that document the benefit 
of the wagf was to be enjoyed by all Asna- 
Asharyas, irrespestive of the school to which 
they belonged. Furthermore, we may 
observe that inspite of the views of Shaikh 
Tusi and the other writers whose opinions | 
soincided with his, Mr. Ameer Ali himself 
laid down the rule about the validity of 
wagfs made in death-illness which we have 
quoted above and made no distinction between 
asulis and akhbaris. We are, therefore, 
unable to accede to the argument put forward 
on behalf of the appellants in this respect, 

In our opinion the weight of authority 
is in favour of the view that under the 
Shia Law a wagf made in death-illness is 
valid only to the extent of one-third, if not 
assented to by heirs, even if possession has 
been delivered by the maker of the wagf. 
A similar view was held by Mr. Justice 
Piggott in the case of gift in Nazar Husain 
v. Rofeeq Husain (5). The decision of the 
Court below on this point is, in our judg- 
ment, correct. ‘The other pleas taken in the 
memorandum of appeal were not and, in our 
Opinion, could not be seriously pressed. The 
appeal must, therefore, fail. i 


We now proceed to deal with the objections 
filed on behalf of the plaintiff. He 
claims that a certain part of the property has 
vested in him as heir of Azima Bibi, the 
wife of Karam Ali Khan, and accordingly 
that any portion of the property which 
the Court finds to belong to Azima Bibi or her 
heirs was not the property of Gazanfar Husain 


(5) 12 Ind. Cas. 730; 8 A, L. J. 1154.) 
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and that he bad no power to make a wagf of 
it. Tbe contention relates to the property 
claimed other than the eight villages which 
admittedly belonged to the three brothers 
Karam Ali Khan, Ghulam Nabi Khan, and 
Ghulam Ali Khan. The plaintiff alleges 
that this property represents acquisitions 
made from time to time out of the surplus 
of the income. It is admitted by both sides 
that if the plaintiff can make good his 
contention then the decree of the Court 
below must be varied by giving the plaintiff 
a decree for 8 annas 1'3 pies share of all the 
immcveable property claimed. The learned 
Judge at page 23 0f the judgment states: 
“It is an admitted fact that the three brothers 
Karam Ali Khan, Ghulam Ali Khan, and 
Ghulam Nabi Kban were joint in every 
respect. They lived together, carried on 
business together and held all the property 
in common,” The defendant Ali Husain, in 
mutation proceedings which took place after 
Gazanfar Husain's death and when he was 
alleging that Azima Bibi was not the wife of 
Karam Ali Khan, io a deposition made the 
following statement: “The ancestral as well 
as the acquired property is joint. Gazanfar 
Husain when he came to make the deed of 
wagf expressly omitted one-third of all the 
property as belonging to the heirs of Ghulam 
‘Ali Khan. Iu this he made no, distinction 
between the property acquired iu his own 
name and the property acquired in the name 
of Muzaffar Ali Khan, the son of Ghulam 
Ali Khan, after Karam Ali’s death. From 
the way in which the case proceeded in the 
Court below and the admitted facts, we are 
satisfied beyond all question that so long as 
the three brothers lived, there was no division 
of profits, bat that all the property belonging 
to the brothera and the income thereof were 
applied for the benefit of allthe brothers. 
It would be impossible to argue that while 
Karam Ali Khan lived, all acquisitions 
would not have belonged to the three brothers, 
no matter ion whose name they were made, 
It isan admitted fact that after the death of 
Karam Ali Khan, and again after the death 
of Ghulam Ali Khan, the whole family 
continued to reside in the same hoase and 
their affairs were carried on in exactly the 
same manner as before. The learned Judge 
says at page 25 in dealing with the fact 
that one particular village Badneti had been 
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recorded inthe nam3of Azima after the 
death of Karam Ali Khaa: “It has not been 
suggested there was auy arrangement that 
she should take Badheti in satisfaction of all 
her claims.” Indeed it is quite clear from 
the way in which this village was subsequently 
dealt with that this village was never given 
to her as an equivalent or in lieu of her share 
of her husband’s estate, In our opinion, 
under the circumstances of tha present 
case, it must be held that the heirs of Karam 
Ali Khan stepped into his shoes and are 
entitled to all that he would have been 
entitled to had he lived. It is urged that 
the income of the eight villages was very 
small and that the property acquired is larga, 
but the eight villages were not necessarily 
all that the brothers possessed. In later 
years it was proved that there was a money- 
lending business and the admitted fact is that 
whatever the brothers possessed was treated 
by them and their representatives as com mon, 
No attempt was made to show that Ghulam 
Nabi Khan and Ghulam Ali Khan or either 
of them had any private or separate means 
either during the life-time of Karam Ali 
Khan or after his death. We think, there- 
fore, that this objection must ba allowed, 

The other objections, including the objec. 
tion relating to the condition of health of 
Gazanfar Husain at the tima of the Waqf- 
nama, were not and could not, in our opinion, 
be seriously pressed. 

The result is that we dismiss the appeal 
with costs. We allow the objection of the 


“plaintiff to this extent that we vary the 


decree of the Court below by granting the 
plaintiff a decree for 8 annas 1'3 pies 
share of all the property claimed. In other 
respects we affirm the decree of the Court 
below. The parties will pay and revaive 
costs in both Courts in proportion to failure 
and sacgess. QOosts in this Oourt will inolada 
fees onthe higher scile. We direct that 
the defendants shall ba entitled to ba 
recouped oat of the trast estata any coats 
which they may pay to the plaiatiff undar 
this decres. 
Appeat dis nissel 
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NISHIKANT CHATTERJEE V, ASHUTOSH MUKHERJEE, 


CALCUTTA HIGH COURT, 
ORIGINAL Sine Suit No. 9 cr 1912. 
February 25, 1912. 
Present:——Mr. Justice Fletcher. 

In the goods of SARASWATI BALA 
DEVI. 

NISHIKANT CHATTERJEE — 
Peaintive 
versus 
ASHUTOSH MUKHERJEE— DEFENDANT. 

Letters of Administration—Application by husband 
—Estate of deceased wife -Issue as to title, whether 
ought to be allowed to be ratsed—Probate and Adminis- 
tration Act (F of 1881), s. 23. 

It is not the practico of lbo High Court in its 
Testamentary and Inteslule Jurisdiction lo go into 
quostions of title. 

It is sufficient under the Probate and Administra- 
tion Actif the person making an application for grant 
of Letters of Administration is, according to iho 
rule for tho distribution of the estate of the deceased, 
entitled to the whole ora part of the property and 
alleges that there is property of that nature. 

Raghutar Hazam, in the goods of, 3 C. W. N. celxxvii, 
Raghunath Misser v, Musammat Pate Koer, GC. W. N. 
845 and Ochavaram Nanabhai Haridas v. Dolatram 
Jamietram Nanabhai, 29 B. 644; 6 Bom. L. R. 966, 
relied upon. 

An application by a husband for grant of Letters 
of Administration to the estate of his deceased wife 
was opposed by the wife’s brother. In the application 
it was alleged that part of tle property was the 
yautuka stridhan of the deceased. An issue was 
settled as to whether any portion of the property 
left by the deceased was her yautuka stridhan: 

Held, (1) that the issue as to title ought not to 
have been allowed to be raised; 

(2) that it was not necessary for the husband 
to prove his title, and that as there was no other 
application before the Court, the Letters of Adminis- 
tration should be issued to him. 

Application by the husband for Letters of 
Administration in respect of her deceased 
wife's estate, 

Messrs. S. K. Ohakravarti and M. N. 
Mitra instructed by Mr. K. N. Ganguly, 
Attorney, forthe Plaintiff. 

Messrs. H. D. Mose and J. Bennerjee, in- 
structed by Mr. B. Srimuny, Attorney, for 
the Defendant. 

JOUDGMENT,—A point is now raised in 
tbis suit which was not raised when the 
matier was before me a short time ago. On 
the authorities andon the wording of the 
Act the point raised by Mr. Chakravarti ig 
obvionsly right, What is the present appli- 
cation? Iitigan application by the husband 
for grant of [isatters of Administration to the 
estate of his deceased wife. There is no 
other application before the Court although 


the respondent, the brother, who has en- 
tered a caveat to the issue of the grant to 
the husband, expresses a hope or desire that 
at some future date he may apply that a 
grant be made to himself. Theonly appli- 
cation thet the Court has got to consider 
is the petition to the Court to grant 
Letters of Administration to the husband in 
respect of his deceased wife's estate. Under 
section 23 of the Probate and Administration 
Act, on the allegations contained in that 
petition the husband would be the person 
who, according to the rules for the distribu- 
tion of the estate of the intestate, is entitled 
to the wholo or a part of the estate, the 
husband having alleged in his petition that 
part of the property is the yuutwka stridhan 
of his wife. On the last occasion the learned 
Counsel who appeared for the petitioner did 
not take the point now taken by Mr. 
Chakravarti on behalf of the petitioner and 
allowed the caveator to settle issues and to 
putin issue whether any portion of the . 
property left by the deceased was her 
yautuka stridhan. That ought never to have 
been done. If my attention had been called 
to the section or to the authorities I would 
have overruled that issue. No finding by 
the Court as to the rights of the parties as 
to yauluta stridhan or other stridhan would 
have been binding between the parties. No 
finding as to whether if it were yautukz 
stridhan would be binding on the parties. It 
is not the practice of the Court in its 
Testamentary and Intestate Jurisdiction to 
go into questions of: title and whether the 
property was yautuka or other stridhan. Tt is 
sufficient under the. Probate and Adminis- 
tration Ast ifthe person making the appli- 
cation is according to the rule for the dis- 
tribution of the estate of the deceased en- 
titled to the whole or a part of the property 
and alleges the-fact that there is property 
of that nature. This has been held in In the 
goods of Rughubar Hazam (1) and also in 
Raghunath Misser v, Musammat Pate 
Koer (2) and Ochavaram Nanibhat Haridas 
v. Dolatram Jamuctram Nanabhai (8), where it 
was pointed out that the rights of the parties 
are amply protected since before the Lotters 


N. celxxvii. 


W. 
W. N. 345. 
(3) 28 B. 644; 6 Pom. L. R. 966. 
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of Administration go out, the applicant 
bas to give security for the amount 
of the assets and there is obviously no 
necessity to determine whether the property 
of the deceased was yauluta stridhan or not. 
It seems to me that in such .a small case as 
the present I ought not to enter into a 
protracted hearing to determine what is not 
necessary. If in the first instance these 
matters had been brought to my notice the 
matters would have been then and there 
determined and I would have held that it 
was not necessary for the applicant, the 
husband, for Letters of Administration to 
prove his title. There is no other applica- 
tion ‘before the Court. If the husband’s 
application be refused, it may be no other 
application will be made to the Court, It 
seems to me that Juotters of Administration 
must be granted and the caveator must 
‘pay the costs, but the costs of the last 
oscasion when this matter was heard 
ought not to be allowed to the petitioner 
because the matter was nob then presented 
to the Court in the manner it has now 
been presented. If it had then been so 
presented the Court would, no doubt, hava 
directed the Letters of Administration to 
issue to the husband as I now direct, 
The applicant will have one day’s costs of 
hearing. ` 
`- Letlers of Administration granted. 


MADRAS HIGH COURT. - 

Civit Reviston Patition No. 900 or 1912. 
November 26, 1913, 
Presext:—Mr. Justice Miller. 
NALLABOLTU BODI NAIDU alias 
VENKATAPPA— Praintizyr—Perittonar 

er versus 
CHENGAMA NAIDU AND OTHERS — 
COUNTER-PETITIONBRS, 


Civil Procedure Code (Act V of 1908), O.XVIIT, 7.18 ` 


— Inspection by District Munsif—- District Judge’s sanc- 
tion not necessary. 

Order XVIII, rule 18, of the Civil Procedure Code, 
Act V of 1908, gives absolute discretion to every 
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Court fo inspect any property or ithing without the 
sanction of its superior Court. 


Petition, under section 115 of the Code 
of Civil Procedure, to revise an order made 
by the District Munsif of Tirupati, in 
Miscellaneous Petition No. 233 of 1912, in 
Original Sait No. 291 of 1911, on the file of 
the said Coart. 

Mr. N. Chandrasekhara Iyer, 
Petitioner. ; 

Mr. 0. K. Mahadeva Iyer, for the Counter- 
Petitioners. 

JUDGMENT.—ESo far as the rule at page 
53 of the Civil Courts Guide, made under 
section 392 of the old Code of Civil Procedure, 
requires the sanction of the District Judge 
for an inspection,it is clearly opposed to Order 
XVIII, rule 18, of the present Code which makes 
inspection purely a matter of discretion of 
the Court. Therule seems to apply only to 
cases where both parties agree to the inspec- 
tion and seems to make no provision for 
payment of expenses in other cases or either 
to prohibit the payment of expenses in other 
eases. Butitis open tothe District Munsif, 
if he so desires, to make the inspection 
without charges and the District Judge’s 
sanction is not required for that purpose, 
It is perhaps rot necessary that I should 
set aside his order refusing to inspect, be- 
cause thab order will nob prevent him 
from acceding to another application if 
one is made. Butitis necessary to point 
out that as the law now stands, the District 
Jadge’s sanction to make an inspection is 
not required and the District Judge's 
refusal will not affect the District Munsif's 
discretion to maks an inspection should he 
be asked to do so and see fit to comply 
without charges. ‘The order does not, there- 
fore, prejudice {the petitioner. I need not 
interfere with it. I make noorder as to 
costs, 


for the 


Petition dismissed. 
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DEO NANDAN PERSHAD V. UDIT NARAYAN SINGH, 


CALOUTTA HIGH COURT. 
Sroonp Civit APPRAL No. 3982 or 1910. 
March 10, 1914. 
Present:—Mr. Justico Coxe and 
Mr. Justice D. Chatterjee. 
DEO NANDAN PERSHAD— PrLAINTIFE— 
APPELLANT 
versus 


UDIT NARAYAN SINGH—Dzrexpant— 


RESPONDENT. 

* Hindu Law—Widow— Alienation without legal neces- 
sity—Voidable or void—Binding against all but 
reverstoners—-Symbolical possession— Effect of formal 
delivery —Suit for possession of land held by raiyats— 
Rent decrees obtained by plaintifs predecessor—Sav- 
ing of limitation--Limitation Act (IX of 1908), Sch. I, 
Arts. 142, 144. 

An alienation by a Hindu widow, if made without 
| legal necessity, is voidable and not void. Until the 

reversioner, including in that term the Orown, if there 
is no nearer reversioner, decides to avoid it or to treat 
it as a nullity, it stands good. 

-Modhu Sudan Singh v. Rooke, 26 C. 1; 24 I. A. 164 
10, W. N. 488; and Bijoy Gopal Mukerji v, Krishna 
Maheshi Debi, 11 O. W. N. 424,relied upon. 

`A formal delivery of symbolical possession is con- 
elusive evidence between the parties that possession 
was delivered. It is perhaps somewhat of a legal 
fiction in many cases, but it is a very valuable one as 
it affords a starting point for limitation. But it 
cannot be denied that it is often little more than a 
fiction and it is not in the least conclusive evidence 
that the possession so delivered continued. There 
may bea presumption that such possession would 
continue until the contrary was proved, but that is 
all. E 

In a suit for possession of land held by ratyats, 
limitation is saved by rent decrees obtained by the 
plaintif’s predecessors within twelve years before 
suit. 


Appeal from the decree of the District 
Judge of Bhagalpur, dated August 26th, 1910, 
affirming that of the Sub-Jadge of Monghyr, 
dated February 19th, 1910. 


Dr. Rash Behary Ghose, Babus Provosh 
Onunder Mitter and Kulwant Sahay, for the 
Appellant. 


Babas Jogesh Chandra Roy and Karuninoy 
Bose for Babu Kshetra Mohan Sen, for the 
Respondent. 


JUDGMENT, 


Coxe, J.—The property in suit originally 
belonged to one Rukmini. She mortgaged 
it and the mortgagee in the end. sold it in 
execution of a decree on tle mortgage. It 
was purchased by a predecessor-in-interest 
of the plaintiff. The defendants are suc- 
cessors-in-interest of Rukmini’s brothers to 
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whom she is said to have transferred the pro- 
perty. The plaintiff has sued for possession. 
The suit has been dismiased by the Courts 
below, partly on the ground that the plaint- 
iff has not made out his title, and partly on 
the ground that tke defendants have acquired 
a title by adverse possession. The plaintiff 
appeals. 

On the first point I thiuk that the plainte 
if is entitled to succeed. The Courts below 
hold that he has not succesded in proving 
that Rukmini’s mortgage was made for legal 
necessity. But the defendants are not the 
reversioners, The alienation, if made without 
legal necessity, was.voidable but not void. 
Until the reversioner, including in that term 
the Crown, if there is no nearer reversioner, 
decides to avoid it or to treat it asa nullity 
it stands good. ‘This, I think, is the result of 
the decisions in Modhu Sulun Singh v. Rooke 
(1) and Bijoy Gopal Mukherji vw. Krishna 
Mahishi Debi (2). 

As to the question of adverse possession 
it is argued that the Courts below have 
wrongly applied Article 144,instead of Article 
142, of the Schedule to the Limitation Act. 
So far as regards the kamat land it does 
not appear to me that this question really 
arises on the findings of fact arrived at by 
the Courts. The defendants have always 
claimed adversely to the plaintiff and his 
predecessors since long before 1882. In 
that year it was decided that the plaintiff's 
predecessors were entitled to possession 
during Rukmini’s life-time. It was not 
decided whether or not they were entitled 
to possession afterwards. They obtained, 


however, formal delivery of possession. But 
the District Judge finds, and it is a 
finding of fact with which we 


cannot interfere, that although the plaintifi’s 
predecessor ‘ gotsymbolical possession through 
the Court in 1883 in pursuance of the order 
of the District Judge, it is quite certain 
that he never got actual possession.” Now, of 
course, the formal delivery ‘of possession, as, 
no doubt, the learned District Judge was well - 
aware, is conclusive evidence batween the 
parties tbat possession was delivered, It is 
perhaps somewhat of a legal fiction in many 
gases, bat it isa very valuable one as it 


(1) 25 C. 1; 24 T. A. 164; 10. W. N. 433. 
(2) 11 0, W. N. 424. 
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affords a starting point for limitation, But 
it cannot be denied thatitis often little more 
than a fiction, and it is not in the least 
conclusive evidence that the possession so 
delivered continued. There may be a pre- 
sumption that such possession would con- 
tinue until the contrary was proved, but that 
ig all. The District Judge’s finding that the 
plaintiff’s predecessor never got actual, as 
distinguished from symbolical, possession, can 
only mean that the possession delivered did 
not continue at all, and that the defendants, 
except for the unimportant interval while 
possession was being formally delivered, re- 
mained in actual oceupation of the land. 
Such a finding of fact is fatal to the mere 
presumption referred to above. Such posses- 
sion could not but be adverse. There is no 
reason to suppose that the defendants have 
ever changed their claim, and where posses- 
sion is exercised by the actual cultivation of 
the ground, the plaintiff, who admittedly has 
never been in possession of the kamat lard, 
must necessarily have kaown that the posses- 
- pion of the defendants was adverse. 7 

But as regards the land held by ratyats, 
limitation is saved, in my opinion, by the 
rent decrees obtained by the plaintiff's 
predecessor in 1901. ~ The defendants in those 
suita are admittedly tenants of the land. 
It was finally decided in those suits that the 
relationship of landlord and tenant existed 
- between them and the plaintiff’s predecessor. 
That being so, I do not see how it can be 
said that the plaintiff’s predecessor was not 
then in possession. The tenants were ad- 
mittedly in possession and their possession 
was his possession. The respondents have not 
shown that those decrees were fraudulent and 
collusive. Indeed it was found in those 
suits that the tenants were colluding with 
the present respondents. If the tenants 
had attorned to the plaintiff their possession 
would have been his pdssession. It seeme 
to methat the same result must follow if it 
is decided in a suit between the parties that 
they are his tenants. _ ; 

The appeal will accordingly be allowed in 
part. The plaintiff will get a declaration 
of his proprietary right in the lard covered by 
the rent decrees of 1901, but otherwise the 
suit will fail. 

D. CHATTERJEE, J.—I agree. 

Appeal allowed in part. 
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PUNJAB CHIEF COURT. 
Crvit Reverence No. 73 or 1912, 
June 18, 1913. 
Present:—Mr. Justice A. Kensington, 
Offg. Chief Judge. 
PHUMAN SHAH—P.aintire —PETITIONER 
Versus 
CHHANG A—Derexpant—Resroxpant, 

Punjab Alienation of Land Act (XIII of 1900), s. 214 
(2)— Limitation, whether Chief Court can extend. 

Tt is not open to the Chief Court to extend in any 
way the time prescribed for an application under sec- 
tion 21A (2) of the Punjab Alienation of Land Act. 

Obiter: It is doubtful whether a decree under gece 
tion 9 of the Specific Relief Act, which settles no 
question of title, can be revised under section 21A. (2), 
Punjab Land Alienation Act. 


Case referred by the Deputy Commissioner, 
Gurdaspur, with his No. 1320, dated llth 
July 1912, for orders of the Chisf Goart 
of the Punjab. 

ORDER.—Tais is an application to the 
Chief Court professing to be made under sece- 
tion 21 A (2), Land Administration Manual. 

Section 21, Land Administration Manual, 
has no bearing on the matter, and apparenily 
the reference should be to the Land Alien. 
ation Act. 

The Civil Qourt decree in question was 
one for possession under section 9, Specific 
Relief Act. It was passed on the 9th June 
1911. ; 

I think it extremely doubtful whether a 
decree of the kind which settles no ques- 
tion of title can be revised under section 21 
A (2), Land Alienation Act, bat however 
that may be, the Deputy Commissioner's ap- 
plication must be refused as not having been 
made within the prescribed period of two 
months from the date on which he was in- 
formed of the decree. 

The decree was brought to the Depsty 
Commissioner's notice by an English report 
from the Tahsildar, dated 16:h November 
1911. The Deputy Commissioner merely 
recorded on this a vernacular order dated 
25th November 1911 that the case should be 
brought up at the Sadr. 

Eventually application was (erroneously) 
made to the Divisional Judge, Amritsar, by 
letter No. 292, dated 23rd Febraary 1912. 
The Divisional Judge returned the applica» 
tion on the 24th June 1912 as being beyond 
his jurisdiction. The present reference wag 


‘then made tothe Chief Uourt on the 1lth 


July 1912. 
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Even if allowance is made for the whole 
of the period taken up with the erroneous 
reference to the Divisional Judge, it is 
clear that the prescribed period of two 
months bad long expired when application 
was made to him on the 23rd February 1912. 

Tt is not open to the Chief Court to extend 
the time for applications of the kind in any 
way. The record will accordingly be return- 
ed without orders, the application being re- 
fused. 

Application refused. 


CALCUTTA HIGH COURT. 
Seconp Crvit Arewan No. 2205 or 1911. 
March 27, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
JOGENDRA NARAIN SIRKAR— 
PrAINTIFF— A PEELLANT 
versus 


RAM CHANDRA ADHIKARI AND ANGTOER 


! -— DEFENDANTS— RESPONDENTS, 

Nankar grant—Land subject to burden of service— 
Right of grantor to put end to tenure when grantee is 
willing to perform ser vice— Ejectment. 

Where a grant of land is subject to a burden of 
service, that is to say, is nankar, and not a mere grant 
in lieu of wages, the grantor has no right to put an 
end to the tenure whether the services are performed 
or not, as long as the grantee is willing and able to 
perform the services. 

Venkata Narasimha Appa Rao Bahadur v. Sobhana- 
dri Appa Rao Bahadur, 29 M. 52; 30, L. 7,1; 10 C. 
W. N. 161; 3 A. L. J. 55; 8 Bom. L. R. 1; 16 M. L, J. 
l; IM. L. T. 3 (P. C0); 33 I. A. 46, followed, 

Radha Pershad Singh v. Budhu Dashad, 22 C. 938, 
roferred to. 

The defendants and their ancestors had been 
dwelling upon the land in dispute for more than half 
a century, being indacted into the land by the plaint- 
iff’s, predecessor in permissive possession, owing to 
the facts that the parties were on very friendly terms 
and the defendants were kavirajs by profession. 
This good feeling led the plaintifi’s ancestor to allow 
the defendants’ ancestor to occupy the laud and raise 
huts on it for habitation without payment of rent. 
The lower Appellate Court held that this evidence 
amounted to a proof of presumed nankar grant to the 
defendants’ ancestor. The defendants were still 
holding the profession of kavirajs and did not decline 
to render any service to the plaintiff: 

Held, that the plaintiff was not entitled to eject 
the defendants, 


Appeal from the decree of the District 
Judge of Pabna and Bogra, dated May 12th, 
1911, confirming that of the First Munsif of 
Bogra, dated December 9th, 1910. 

Babu Tratioky1 Nath Ghose, for Babu 
Bankim Ohandra Sen, for the Appellant. 

Babus Surat Ohandra Rui Chaudhuri and 
Oharu Ohandra Bhattacharjee, for the 
Respondents. 


JUDGMENT.—This second appeal arises 
out of a suit for ejectment brought by the’ 
plaintiff against the defendants after notice to 
quit and for removal of the defendants’ buts 
existing upon the land. i 

It has been found by both the Courts that 
the defendants and their ancestors had 
been dwelling upon this land for more than 
half acentury and that they were inducted 
into the land by the plaintifi’s predecessor 
and ancestor, as the Munsif found, in pere 
missive possession. Owing to the fact that 
the parties were on very friendly terms and 
that the defendants were Kavirajs by pro- 
fession, this amity and good feeling 
between the two families led the plaintiff's 
ancestor to allow the defendants’ ancestor 
to occupy the land and raise their huts on 
it for convenient habitation without pay- 
ment of rent, The evidence on the record 
shows that this was the arrangement and 
the learned Judge in appeal has held that 
this evidence amocnts to a proof of a presum- 
ed nankar grant to the defendants’ ancestor. 
As the defendants are still holding the 
profession of Kavirajs and have not declined 
to render any service to the plaintiff ib 
appears to usthat on sucha finding the 
plaintiff cannot eject the defendants. Thatis 
what was held in a precisely similar cage deaid- 
ed bythePrivy Council in Venkata Narasimha 
Appu Rao Bahadur v. Sobhanadri Appa Rao 
Bahadur (1). That was a case of Mohhasa 
tenure, and that’ is defined in Wilson’s 
Glossary, which their Lordships cf the 
Judicial Committee followed, in precisely the 
same terms as the Bengal expression Nankar, 
and it was there held that where a grant of 
land is subject toa burden of service, that 
is to say, Mokhası or Nankar, and is not a 
mere grant in lieu of wages, the grantor 


(1) 29 M, 52; 3 0. L. J. 1; 10 0. W. N. 161:3 A, L. 
J. 55; 8 Bo, D. R. l; 16 M. 1; 1 M. L T 3 
(P. G.); 33 L A. 46. 
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has no right to pub an end to the tenure 
whether the services are parformed or not, 
as long as the grantees are willing and 
able to perform the services. In an earlier 
judgment of this Court reported as Radha 
Pershad Singh v. Budhu Dashad (2), certain 
distinctions were made with regard to 
these tenures, but we do not find that 
auything contrary to the principle laid down 
by their Lordships of the Judicial Committee 
was there held. Jf it had been it is hardly 
necessary to point out that the decision of 
their Juordships of tke Judicial Committee 
would overrule any such distinction. 

A great deal has beensaidin argument about 
technical terms, such as the use of the word 
“gift?” by the learned Jadge, “permissive 
possession” by the frst Court and inconsist- 
encies in the pleadings, etc; but the simple 
question is, what was the origin of the 
tenure? It being found ‘by the Jadge, as a 
matter of fact, that it was a Nankar grant— 
ard the facts that he found justify him, in 
our opinion, in the finding of that legal status 
and of no other, the judgment of the Privy 
Council to which we have just referred un- 
doubtedly governs this case. 

When the appeal fails from this point of 
view the appellant’s Vakil tries to argue 
forfeiture by denial of possession. This 
cannot be allowed. It has never been taken 
either in tre plaint or in the Court of first 
instance, nor in either of the Appellate 
Courts. The pleadings of the defendants 
are not really inconsistent. The learned 
Judga finds that the grant was of 100 years 
ago and the defendants could not speak to 
its validity, They admit that their 
ancestors were the Kavirajs of the plaintiff’s 
ancestors, but they plead in the alternative 
that having no knowledge of the plaintiff's 
title they are not estopped from raising as 
an alternative defence the question whether 
the plaintiff has any title to the land or not. 
However, as we have said, this point was not 
raised in either of the lower Courts and 
cannot now be farther .considered. 

There is one slight error in the judgment 
of the learned District Judge in the Court 
below in that he has dismissed the appeal 
with costs and decreed the cross-appeal. 
lt appears to us that the cross-appeal on 


his findings should also have been dismissed. 
(2) 22 0,928. 
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He does not in any way find that the 
plaintif bad no title to the land, and he doss 
not fad that by reason of a valid gift the 
title had passed oub of the plaintiff’s hands. 
What he does find is that the plaintif had 
made a Nankar grant, and this does not on 
all the authorities destroy tbe plaintiff's 
likhiraj title to the land. 

The appeal is dismissed with costs and the 
order decreeing the cross-appeal in the lower 
Court is set aside without costs, 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 

Fiast Civit Avegan No. 74 or 1912. 
March 16, 1914, 
Present:—Mr,. Jastioa Tudball and 
Mr. Justice Rafique. 
BISHAMBAR DAS—Devrenpayr— 
APPELLANT 
versus 


GOBIND DAS—Putaistivz —Responpent, 

Caste—Panchayat, power of—Ex-communication— 
Jurisdiction —Natural Justice —Defamation. 

To say that a man has been outcasted is prima facie 
to defame him, But where the Chaudhri of a com. 
munity, duly recognised and acknowledged as such 
convened a regular Panchayat according to the 
custom of the caste, and in fulfilment of his duties as 
Chaudhri, communicated a resolution, passed by the 
Panchayat, temporarily excluding the plaintif from 
social intercourse with the members of the caste, aud 
it was not shown that he was actuated by any ill-will 
or ulterior or improper motive: 3 

Held, that the Chaudhri was not liable in damaceg 
for libel or defamation. 7 

The Courts in India should refuse to interfere with 
the autonomy of caste, or, in other words, with the 
decisions of a Panchayat, provided that those decisions 
affect matters within the jurisdiction of the Panchayat 
and are not contrary to natural justice. 

Some members of a caste refused to subscribe to a 
declaration of faith issued by the Panchayat and instead 
issued over their signatures a leaflet calculated to bring 
the Panchayat into contempt. Upon this the Pan. 
chayat convened a meeting. Notice of this meeting was 
not served upon those members personally though 
other members of their familios were served, The 
Panchayat decided to temporarily exclude from all 
social intercourse their families until those persons 
appeared beforothe Panchayat and cleared themselves, 
It was contended that the urder of the Punchayat 
was without jurisdiction in that no caste offence had 
been committed, and that the Panchayat had acted 
contrary to natural justice in not giving the persons 


802 
BISHAMBAR DAS V. GOBIND DAS, 


concerned an opportunity of defending themselves 
before passiug the order of temporary exclusion: 

Held, (1) that the issue of the leaflet and the 
refusal to sign the declaration of faith were both 
social questions, closely concerning the community 
and well within the jurisdiction of the Panchayat; 

(2) that personal service upon the persons com- 
plained against was unnecessary, in as muchas other 
members of their family had been served with 
notice of the meeting, and that as Panchayats deal 
with families as units and not with individuals and 
as any member of a family can appear on its behalf 
and defend, the procedure of the Panchayat was not 
contrary to natural justice; N 4 

(8) thab as the family had been suspended pending 
the appearance before the Panchayat of she offending 
members, there was no denial of justice. 


First appeal from the decision of the Sab- 


ordinate Judge of Benares, dated 18th Sep- 
tember 1911. 


FACTS.—There dre two divisions among 
the Agarwal community of Benares known as 
the Pacham ‘Tar and the Purbia Tar, each 
having two Chaudhris whose offices are 
hereditary. The parties belong to the latter 

. Tar. it appears that one Baba Lakshmi 
Chand returned from England some time in 
1910. Prior to his arrival, however, the 
Purbia Tar held a Baithak (a small meeting 
especially called for the occasion by the 
Qnaudhris) and issued a Chitha advocating 

“the exclusion of Hngland-returned persons 

from caste and calling.upon the members of 
the Biradri to sign it. This Chitha was 
not signed by the plaintiff. ln view of the 
commotion m the community the plaintiff 
and five other persons circulated a notice on 
the 16th of May 1910, stating that if an 
enquiry was tobe held regarding the re- 
admission of England-recurned gentlemen 
into caste, it should not be confined to Babu 

Lakshmi Chand only but that it should 
have a wider scope before it. On the 19th 
ot June 1910 there was a Panchayat of the 
Purbia ‘lar to consider the question, At 
this meeting a resolution was passed that 
those persons who had not signed the 
Qhitha should be bartao band (i.e, all social 
dealings with them be stopped until they 
got their position cleared). 


The plaintiff thereupon brought a suit in 
the Court cf the Subordinate Judge of 
` Benares torecover Rs. 11,000 for damages 
due on account of defamation. The Sub- 
ordinate Judge held that the action of the 
defendant was illegal and contrary to natural 


INDIAN OASES. 


li914 


justice and decreed the plaintifi’s claim in 
part, 

The defendant appealed and the plaintiff 
filed objections. 

Mr. B. E. O'Conor, for the Appellant — 
The Court bslow has found that the Panchayat 
was properly convened and the resolution 
was passed at the instance of the whole 
representative body and not that of any 
sivgle individual No question of malice 
consequently arises. Moreover, the action 
originated from the Pacham Tar while the 
plaintiff and the defendant belong to the 
Paorbia Tar. There was no ex communica- 
tion. The plaintiff was only temporarily 
suspended. Hecould easily bave explained 
matters; but he chose to keep silent. 

Even if the defendant Chaudhri be taken 
to have entertained any feelings of malice, 
he could not influence the whole body of 
persons constituting the Panchayat. There js . 
nothing on the record to show that there 
is any actof the defendant to single him 
out from others who took part in the affair. 
The Chaudhuri was only acting as the 
agent or mouthpiece of the Biradri. Jt is 
perfectly open to the community to take ex- 
ception to the actions of any member of the 
community. He cited Vallabha_ v. 
Madusudanan (1). He also relied on a 
decision of the Caleatta High Court (31st 
August-1880), in Samat Das v. Kunj Behari 
Lal, in which McDonell and Tottenham, JJ., 
held that if some persons carry out the 
directious of the Panchayat, they are not 
liable. ` 

There is no denial of what the defendant 
did, inasmuch as it was simply the action 
ofthe Panchayat. There is no specific act 
of the defendant which would give any 
cause of action to the plaintiff, What might 
have been a basia of action against the 
Panchayat has been made a cause of com- 
plaint against a single individual. The pub- 


` lication of the resolution does not constitute 


defamation. Itis simply the publication of 
a fact which ig true in itself. Whether the 
Panchayat was or was not justified in passing 
a resolution like this is another matter. 

Dr. Salish Chandra Banerji, for the Re- 
spondent.—Thres things have to be con- 
sidered in this case: (č) the nature of the suit, 


(1) 12 MM. 495, 
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(ii) the cause of action and (rič) the relief 
claimed. 

As to (¢) this was 
cover damages for defamation. The mere 
-suggestion by the defendant .that the 
plaintiff had been put ont of caste was 
defamatory. i 

[Rargoe, J.—The recital of a fact which 
tock place in the Biradri is not defamatory]. 

The publication of the resolution is cal- 
culated to lead men to make surmises of all 
sorts regarding the plaintiff's character and 
conduct and to shun his society. 

Mr. Bower defines defamation in his book 
on “Actionable Defamation” (page 2, article 
3). The statement here would be prima facie 
defamatory. f i 

T Rargos, J.—The trath of the statement 
may also be set up as a defence]. 

That would be justification: Odger's 
“Libel and Slander” (page 18, 5th Edition). 

As to the cause of action, we have to 
see whether the resolution passed was a 
nullity and whether the defendant, knowing 
it to be such, published it. Merely be- 
cause the defendant was acting under the 
orders ofthe Panchayat would not be sufficient 
to exonerate him, . 

The position of a caste is discussed by Sir 
Gora Das Banerji. in Jagannuih Ohurn v. 
Akali Dassia (2) where it was said that the 
man was born into a caste and, therefore, 
his case is different from the case of a mem- 
ber of a club: Krishnasami Ohetti v. Virasami 
Ohetti (3). 

[TupBALL, J.—Is a caste bound by the 
rules of evidence? ]. 

No; but then castes are bound by the rales 
of natural justice; the Court’s jurisdiction 
is not barred simply because the caste has 


an action to re- 


arrived at a certain decision: Gompertz v. 
Goldingham (4). 

(Tovpatt, J.—The Chaudbri published 
the resolution as an office-bearer of the 
Panchayat. How can he be liable for 
damages? ]. 


The question is one of qualified privilege. 
lf the resolution was a nullity, its publica- 
tion was defamatory. No sufficient notice 
was given to the plaintiff; he has had no 
opportunity of explaining his conduct and 

(2) 21 C. 468 at p. 470. 


(8) 10 M. 188 at p. 148. 
(4) 9 AL 319. 
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there was no fair and bona fide inguiry into 
the charges. 


lf the community said that they were not 
going to associate with the plaintiff for even a 
short period, that wculd lower him in the 
estimation of the public. 


[Rarrqua, J.—Baot it would not constitute 
defemation unless malice is shown]. 


Malice is only relevant when privilege is 
established. Itis no part of the cause of 
action: Cuppusawmd Ohetty v. Doratsawmy 
Ohetty (5). 


Hven if a member says thata person is 
an outeaste and that he has published the 
statement asa member of the caste, he is 
pleading privilege: Keshavlal v. Bat Girja 
(6); Vallabha v. Madusudanan (1), 


It is not necessary to prove avtual hostility 
in order to prove malica, 

Sir F. Pollock’s Law of Torts 319 and 125 
(8th Edition), malice means “a wish to 
injure the opposite party rather than to 
vindicate a wrong” Odger’s Libal andSlander, 
page 343, Bower’s Actionable Defamation, page 
155, Innes v. Wylie (7); Worthymen on Clubs, 
130, Dawkins v. Antrobs (8); Labouchere v. 
Harl of Wharneliffe (9); Lord Halsbury's 
Laws of Hoagland, Volume IV, 415, 416, 
Appay2 v. Padappa (10). 


When qualified privilege is pleaded on the 
ground of duty or common interest, the 
statement should not be made before 
any person whois not a member of the 
Biradri, 


Mr. B. E. O’Vonor, in reply.—It ig im- 
material whether a caste rule is or is not 
reasonable. What has to be seen is whether 
the action of the plaintiff was calculated to 
call forth the reprobation of the caste: Nathu 
Velji v. Keshawit Hirachand (11). 


The facts of this case are very much 
similar to the facts of the present case. 


(5) 3 Ind. Cas, 955; 33 M.67;6 M. L. T. 290; 19 
M, L. J. 714. 

(6) 24 B. 18; L Bem. L. R. 478. 

(7) 1 Car. & K, 257; 70 R. R. 786. 

(8) 17 C.D. 615 at p. 622; 44 L.T. 657; 29 W. R, 511, 
- (9) 13 Ch. D. 846 at p. 350; 41 L. T. 633; 23 Wit. 387, 

(10) 23 B. 122. 

(11) 26 B. 174; 3 Bom. L, R. 718, 
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Sudharam Patra v. Soodha Ram(12), Venkata- 
chalapati v. Subbarayadu (13). 

Tt is not fora Court of Justica to deter- 
mine what is a caste offence, Moreover, 
the order of the Panchayt was a conditional 
and not a final order. No question of natural 
justice arises. The plaintiff could, if he 
liked, have explained his conduct, No 
special malice is proved. 

JUDGMENT.—This appeal arises out of 
a suit brought by tke plaintiff-respondent 
to recover the sum of Rs. 11,000 as 
damages “on account of defamation and 
mental and moral suffering” as stated in 
paragraph 14 of the plaint. At page 25 
of the paper-book, the learned Subordinate 
Judge has described it as “an action in libel, 
pure and simple.” 

It has arisen out of the following circum- 
stances. 

The parties are members of the Vaish 
Agarwal caste resident at Benares. This 
community is divided into two sections 
called “Tars”, the Parbia or Hastern “Tar” 
and the Pacham or Western “Tar.” 
The parties- belong to the Purbia Tar. 
Each Tar or section has a separate Panchayat 
managing its own affairs. Matters of 
minor importance are decided by what is 
called a Baithak, z.e., a small meeting, but 
major matters are only dealt with at a 
full meeting of the Panchayat. “This 
Panchayat may be attended by all or any 
members of the section The meeting is 
convened by the Chaudaris of the section 
who, in the ecastomary way, send round 
barbers to the residences (which are said 
to be registered) of the families which 
constitute the caste or section. The 
subject-matter of the meeting is discussed 
and the resolution is duly recorded in a 
register. 

This community has basen divided, like 
many other similar communities in India, 
into two parties over what is called the 
sea voyage question. One party, which 
calls itself the advanced or progressive 
party, maintains that there is nothing 
in the Hindu faith or its sacred books, 
fcrbidding the crossing of the seas, that 
rather the sacred books distinctly contem- 


(19) 3 B. L, BR. 91; 11 W. K. 457. 
(13) 13 M, 293 at p, 300. 
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plate it as permissible and that when a 


Hindu has done it, he may be taken 
back into caste after performing the 
purificatory ceremonies laid down. The 


other party, which may be called the 
orthodox party, maintains that it is not 
permissible but contrary to their Dharma or 
faith, and that once a Hindu has done it, 
he cannot be taken back into caste even 
on the performance of the purificatory 
ceremonies. The plaintiff is a member of 
the advanced party. The defendant is a 
member of the opposite party and alsə one 
of the two Chaudhris of the Parbia Tar. 

Ib is an admitted fast that some məm- 
bers of this community have left India 
for foreign countries and have been and 
still are outcasted. One Babu Ram ` 
Krishan alias Nanhe Babu went to 
England in 1888, returing in 1891. In 
1892 he again went ta England returning 
in 1835. The caste appears to have been 
slow to act in this first case as Nanhe Baba 
was nob apparently outcasted until his second 
yoyage,z¢., about 1894, The exact date 
of his outcasting is not clearly given. 
Then Babu Ajhudia Das, Bar-at-liaw, went 
to England and was ontcsasted by a resolu- 
tion of the Panchayat dated Magh Sadi 
8rd, Sambat 1955. 

The present trouble between the parties 
is an off-shoot from tha case of the third 
member of this caste, B. Lakshmi Ohand, 
who went to Hogland about 1907 and 
returned some time in May 1910. He is or 
rather was a momber of the Pacham or 
Western Tar and when he left for England 
before his return, he was outcasted by 
the Panchayat of his Tar and all social 
dealings with him were forbidden (vide 
Exhibit L dated Baisakh Badi 2, Sambat 
1967==26th April 1910). Bui on his return, 
he went through the purificatory ceremonies 
and certain members of the caste dined 
with him, Among these were the plaintifi’s 
sons and nephews. This was ab the end of 
April or the beginning of May 1910. A 
storm at once arose over this, an anonymous 
leaflet was printed and circulated discussing - 
the whole subject from the view of the - 
advanced party. 

This was followed by what may be daserib- 
ed as (and what in substance really is) a 
declaration of faith published by the orthodox 
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party and circulated to the members of the 
caste for signature in token of their approval. 
It is Exhibit B (6) printed at page 9 of the 
appellant’s book, It sets ont that there is 
a rumour that young membars of the 
community had brought about the per- 
‘formance of the. Prashchit (purificatory 
ceremony) of an “England-returned”’ person 
(evidently Lakshmi Chand) and had dined 
with him contrary to the Dharma and old 
traditions of the brotherhood, that there 
can be no “Prashohit” of an “Hngland- 
returned” man eto., ete. 


It concludes thus: — Therefore, even now, 
we are not willing toact aguinst the old usage, 
the Dharma, the traditions ofthe brotherhood, 
the Bevastha of Gopal Mandir and the path 
marked out by our forefathers, i.e., we do not 
want to asscciate in any way with people 
who have returned from Hngland and those 
who mix with them. In witness whereof we 
on the testimony of our Dharma, etc., affix our 
signatures below,” 


The exact date on which this was 
published and circulated is not known, but 
from the evidence of the defendant it must 
have been early in May 1919. The 
document bears the signaturesof a large 
number of persons. 


Here we may point out that whatever 
may béthecase in other cities and parts of 
India, in Benares at least and its two 
appurtenant towns, Chunar and Mirzapore, 
the old orthodox party are greatly in the 
ascendant as far as numbers are concerned, 
This is evident from the evidence of Babu 
Gokul Das, the plaintiff's own witness, who 
is a Professor of Science at the Holkar College, 
Jndore. He says: “Wedined with Babu 
Lakshmi Chand as a protestin order to stop 
excommunication by the brotherhood. We 
-knew that the.general sense of the com- 
manity was against us.” This gentleman is 
connected by marriage with the plaintiff 
and on matters of caste has very broad 
and heterodox views, as his evidence shows, 
and desires that those views should generally 
be adopted, but he has candidly admitted 
that they are only hald by a minority. 
Though he has been ontcasted, he has been 
more candid in this respect- than others 
of the plaintiff's witnesses who would suggest 
that they are the views of the majority. 
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This has been done with a view to casting 
doubts on the good faith of the defendant 
in what subsequently happened. 

The issue and sirculation of the declaration 
of faith was followed by the isaue of the 
leafist dated 16th May 1910 over the signa- 
tares of the present plaintiff, his brother 
Bhagwan Das and other persons. It is to be 
found at page 123 of the respondent's book. 
Tt sets out that “discussion is going on 
in regard to social intercourse ({(baréao) 
with persons who have returned from foraignu 
countries, but that they hear that the 
matter is being confined to the case of 
Lakshmi Chand, that they (the signatories) 
think that if the brotherhood wants to 
devote its attention to such matters, a sifting 
inquiry should be made into the cases 
also of those who had dined with 
B. Ajbudia Das for the last twelve years 
and also into the cases of those who had 
become Theosophists, Radha Swamis, Free 
masons and Arya Samajists and that if this 
were not done, it would be unjust and 
others would say that action had baen 
taken through enmity.” This document 
clearly roused the feelings of the community. 
Under the guise of an appeal for justice 
and an extended inquiry it really covered 
a taunt (which perchance may have been 
well merited) that there were many other 
black sheep in the fold among those who 
were thirsting to excommunicate the friends 
and associates of B. Lakshmi Chand. 

The learned Subordinate Judge calls it 
an appeal to the community to take back 
Lakshmi. Chand and he fails to see in it 
what he calls “defamation of the caste,” 
though it clearly implies that the members 
of the caste are mixing socially with 
many persons who are unfit to be in 
caste, 


It, however, clearly gave great umbrage 
and onthe 19th June 1910 two Panchayats 
were held, one of the Eastern Tar and one 
of the Western Tar. We are concerned in 
this ease chiefly with that of the Parbia 
Tar, but sight must not be lost of the 
‘fact that both sections held Panchayat at the 
same time though at different houses and 
they met to consider the conduct of those 
persons who had signed theleafletof 16th May 
1910, Ateach Panchayatit was decided thatthe 
families of those members of the section who 
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had signed this leaflet and had refused to sign 
the declaration of faith should be temporarily 
excluded from all social interasurse until 
those persons appeared before the Panchayat 
and cleared themselves, 


The resolution of the Hastern Tar Pan- 
chayat was as follows: “That, since B, Gobind 
Das and B. Bhagwan Das publicly circulated 
among the Biradris and non-Biradaris a 
pamphlet about the Biradri contrary to 
the custom thereof, and did not attend the 
Panchayat on being called upon to do so, and 
these facts show that these gentlemen 
circulated the pamphlet simply to disgrace 
the Biradri, and their not signing - the 
Chitha (če, the declaration of faith) shows 
that their views are against the Panchayat, 
therefore, it is ordered that until B. Gobind 
Das and B. Bhagwan Das come and clear 
themselves the family of B. Madho Das be 
“Bartao Band”, d.e., social dealing with them 
be stopped. 

Oommunication. There were other resolu- 
tions passed but we are nob concerned with 
them. According to the rules of the caste, 
the Chandbri of each section has to communi- 
cate to the Chaudhri of the other section and 
to the Chaudhris at Chunar and Mirzapore 
the resolutions passed at Panchayat. The 
defendant Bishambar Das, therefore, sent the 
following information in respect to the above 
resolution: 

“To-day the Bari Panchayat was held and 
the Panches arrived ata decision as fol- 
lows:—~ 

‘That social dealings with the family of 
B. Madho Das be stopped until B. Gobind 
Das and B. Bhagwan Das comeand clear 
themselves,’ * 

A similar resolution was passed at the 
Panchayat of the Western Tar in respect to 

. the families of those members of that Tar 
who had joined with the plaintiff and his 
brother in signing the leaflet of 16th May 
1910, and a similar communication was sent 
‘to the defendant Chaudhri by the Chaudhris 
of that section, 

On July Ssh, 1910, the plaintiff and his 
brother sent a registered letter, vide page 7, 
appellant’s book, to the effect that they had 
heard of the resolution and that he (the 
defendant) had proposed it, they, therefore, 
asked him whether he had proposed it and 
to let them know what explanation was 
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required and when and whereand to whom 
it was to be submitted. r 

Oa 158:h July 1910, a Baithak was con- 
vened audit was dscided thatthe letter 
should be placed before a full Panchayat to 
enable the plaintiff and his brother to attend 
and make any inquiries they liked. ' 

A Panchayat was held on August 22nd, 
1910. The plaintif did not attend nor did 
any one on his behalf attend andit was 
decided that no reply should bə sent to the 
letter. 

Then the praesent suit was launched, The 
plaintiff’s case as set out in the plaint is as 
follows:— ` 

“ (1) That the defendant had for a long time 
been bearing ill-will against plaintiff and his 


family; 
(2) that the defendant had made an 
unsuccessful attempt to excommunicate 


Lachmi Chand; ; 

. (3) that the family of the plaintiff by 
reason of its lofty status inthe community 
was exempted from all appearance before the 
Chaudhri and the Panchayat and, moreover, 
that it was the Chaudhiri’s daty to wait upon 
any member thereof totake his explanation 
if necessary; 

(4) that on the 19th June 1910 the 
defendant, without formulating any charge 
against him, without any valid reason and 
without giving him an opportunity of defend 
ing himself, called a meeting at his own 
house of a few of his friends who were under 
his influence and recorded the following 
resolution: “As long as B. Gobind Das does 
not come and get his position cleared, so long 
should the social dealings with the family of 
B. Madho Das remain stopped”; 


_ (5) that the defendant published the above 
by communicating it in writing to the 
Chaudhri of the Pacham Tar and generally 


amongst the brotherhood by directing 
them to stop social intercourse with 
him, and also generally published to 


the world thatthe plaintiff had been out- 
casted. In paragraph § of the plaint the 
plaintiff says that, owing to the said writing 
which was unlawful and owing to its public 
tion, he has been disgraced and has suffered 
material damage in various ways in ,that he 
has been falsely notified as an outvaste, 

The amount claimed is Rs, 11,007 and the 
cause of action is said to have accrued on the . 
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19th June 1910 and on every subsequent 
date on which the defendant notified his 
expulsion from caste, 

It is clear from the above that the plaint- 
iff’s case was that the defendant out of malice 
convened a bogus Panchayat and without 
formulating any charge, or giving the plaint- 
iff an opportunity of defending himself, 
formally recorded an order of excommunica- 
tion and falsely published in writing that 
the plaintiff had been ontcasted, and had, 
therefore, libelled him. 

It will be seen that in the course of the 
hearing the plaintiff also attacked the defend- 
ants claim to ba the Chaudhri or 
head of the Purbia Tar. The defendant 
in his reply set forth the constitution of the 
Agarwal community at Benares and the 
rules of the Panchayat, the customary method 
of convening meetings thereof and com- 
municating its resolutions to those concerned 
and to the Agarwals of Chunar and Mirza» 
pore. He denied that resolutions of the 
so called Vaish Conference are binding on the 
community at Benares which has always 
refused to accept. them. He alleged that 
luichmi Chand had been duly excommunicate 
ed for having crossed the seas, as others had 
been; that the plaintiff and his brother had 
published the leaflat of 16th May 1910 con- 
trary to custom and to bring the community 
into contempt, and had also refused to sign 
the declaration of faith; that to consider 
these matters Punchayats were convened by 
both sections of the community to consider 


the conduct of those who had signed the leaflat. 


and refused to sign the declaration of faith. 

That the Panchayat of the Puorbia Tar 
was convened ia the customary manner by 
sending round barbers to the registered 
addresses of the families which constituted 
the section, that information was duly sent to 
the plaintiff’s family of both of the meeting 
and the objects witk which it had been con- 
vened. j 

That as no one appeared on behalf of 
the plaiotiff’s family, the Panchayat passed 
the resolution mentioned to stop all social 
dealings with the plaintiff’s family until he 
and his brother appeared before the 
Panchayat to clear themseives of the charges. 

That he, the defendant, was the Ohaudhri 
of the Purbia Tar and as such it was his 
duty to communicate the resolution to the 
Chaudbris of the Pacham Tar and of the caste 
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at Chunar and Mirzapore and that he accord- 
He denied that the 
plaintiff's family was exempt from attend- 
ance at Panchayats. He denied thas he bore 
any ill-will towards the plaintiff or that he 
acted with any improper motive, He 
pleaded that he acted in good faith in 
execution of his duties as a Chaudhri and that 
he bad published no false statement but 
a true one; that the Panchayat had been 
duly and properly convened and was a 
genuine meeting of the brotherhood; that the 
caste had full power to manage its own 
concerns and that its action conld not be 
called in question in a Civil Court. 

The learned Subordinate Judge framed 
sixteen issues. 


With the first two we are not concerned 
in this appeal. We equally are not concerned 
with the 15th. Ib runs as follows:— “Is 
going to England against the Shastras and 
does it entail loss of caste? Is the custom 
prohibiting sea voyage valid?’ The Sub- 
ordinate Judge has written a judgment 
covering some 68 pages of the printed book, 
Six are devoted to setting forth the facts and 
pleadings and the issues. Of the remaining 
62 pages as many as 46 are devoted to this 
one issue. It is admitted before us that 
it is one which does not arise in the case 
at all; but the result of its framing has been 
that an enormous mass of irrelevant evidence 
has been brought upon the record and the 
learned Subordinate Judge, whose sympathies 
are clearly all the one way, has held that a 
sea voyage is valid and that taking Mlechcha’s 
food is an expiable sin and one who takes ib 
does not become unfit for social intercourse, 
that it is illegal to outeaste one who 
associates with him and that under the 
Hindu Law an illegal outcastieg was a crime 
punishable by the King. He held, therefore, 
that the defendant was a Dandya or person 
who ought to be punished. This view, in our 
opinion, has tainted the whole of his judgment. 
Ho decided the 3rd, 5th, 6th and 9th issues 
together. These are:— 


3. Has the defendant done any act which 
constituted malicious defamation of the 
plaintiff? 

5, Whether there was any Panchayat hold 
on 19th June 1910? 

6. Isthe defendant persoually liable for 
the resolution pessed by the Panchayat? 
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9. Whether the defendant maliciously 
published the words of the resolution com- 
plained of P 

He held:-— 

1. That there was a bona fide meeting of 
the Panchayat, but that no notice thereof 
was given to the plaintiff personally nor 


was he informed of the charge preferred 


against him. 

2, That the defendant having been present 
at the Panchayat was as much liable for 
the resolution as any other member who was 
present. 

3. That he published the resolution in that 
he communicated it to the Ohaudhris of the 
Pacham Tar and of the community at 
Chunar and Mirzapore. 

4, That the language of the resolution 
was defamatory as it laid down that the 
plaintiff was uot entitled to social privileges. 

5. That it was malicious defamation in 
that the plaintiff had received no notice of 
the Panchayat or of the offences charged 
against him and the defendant was liable. 

ln regard to the question whether the 
defendant had acted from positive ill-will 
against the plaintiff, he held that it was not 
necessary to come to a finding, thoogh he 
points to the evidence on the subject and 
adds that there is abundant évidence to 
show that his conduct had been such as 
would be consistent with the fact that he 
was not actiog with any good motive or out 
of a sense of daty to his caste, 

The 4th issue was: Has the plaintiff done 
any act which would justify the Panchayatin 
passing the resolution of the 19th June 1910? 
Three grounds are givenin the resolution 
of the Panchayat for the order passed: — 

1. That the plaintiff had signed and 
circalated the leaflet of the 16th May 1910. 

2, That he had refused to sign the decla- 
ration of faith (called a Chitha). 

3. That be and his brother had not 
appeared before the Panchayat. The Court 
held that the first was no offence against 
the caste; that the plaintiff was not guilty 
of the second as no opportunity had been 
given to him of refusing and lastly that he 
was not guilty of contempt of the Panchayat 
because he was absent from Benares on 19th 
June 1910 and could not possibly have 
appeared as notice was only given on that 
date. In connection with this last finding 
the Court alao found on the Vth issue that 
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the plaintiff and his family were exempt 
from personal attendance at the Panchayat. 

The 8th issue was: Has the plaintiff 
been expelled from tbe Biradri? If not, 
what is the effect of the resolution of 19th 
June 1910? The Court held that the plaint- 
iff was virtually finally expelled from the 
caste because one of the conditions laid down 
for his re-entry was impossible of fulfilment. 
Having found this, the Court in its judgment 
points out that the plaintiff ought to have 
demanded a meeting of the Panchayat as 
the resolution left him a loophole to come 
in (presumably into caste) if he liked. 

The 9th issue was:— Whether the defendant 
published maliciously the words of the 
resolution complained of? On this point 
the judgment runs thus:— It was the duty 
of the Chaudhri to publish the resolution 
aud there is no malice in such publication. 
The legal malice consisted in not giving an 
opportunity to the plaintiff to defend himself 
and in passing that order behind his back. 
The publication of the order cannot be called 
malicious.” 

Issue 10th was: Whether there was auy 
notice given to the plaintiff of the meeting 
ofthe Panchayat? The Court found that 
the defendant gave notice to the plaintiff in 
the usual manner, č. e, according to the 
custom of the caste a barber was sent to the 
registered family address; but it held that 
that notice was legally insufficient because 
the plaintiff was himself the accused and - 
ought to have had a proper opportunity of 
defending himself. 

On the llth issue the Court held that 
the resolution of the 19th June 1910 
was not communicated to the plaintiff, 
but that it was not the defendant’s duty 
to send it to him and that the plaintiff 
showed his utter disrespect for the defendant 
Chaudhri by sending to him a registered 
letter and demanding a copy. The issue, in 
our opinion, was an unnecessary one. 

On the 12th issue the Court found that 
the plaintiff was absent from Benares on 
the 19th June 1910; that B. Bhagwan 
Das, his brother, was absent from Benares on 
that date; but it did not come t9 a clear 
finding as to whether or not he (Bhagwan 
Das) bad returned from Gbazipore at the 
hour when the Panchayat met; it held that 
B. Sita Ram, a third brother, was present 
iu Benares bat was nob aware of “the 
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Panchayat; that though for ordinary pur- 
poses, the notice of the meeting issued was 
sufficient still in the present case as there 
was a personal charge against the plaintiff, 
personal notice should have been given. 

On the 13th issue the Subordinate Judge held 
that the plaintiff had a cause of action (but 
only a sentimental one) in that he had been 
outeasted. 

The 14th and 16th -issues (of which 
the former was unnecessary and really 
incladed in the latter) related to the amount 
of damages, and the Court held that in the 
circumstances the plaintiff was entitled to 
only nominal damages which, after deciding the 
15th issue, it finally assessed at Rs. 220. Ib 
decreed the claim to this extent. 

The judgment ends with an expression of 
thanks tothe learned Advocates and Vakils for 
their help and assistance in the case during a 
protracted trial lasting several months. We 

. would point ont that the trial was quite un- 
necessarily protracted. The Court and the par- 
ties seem to have treated the case asa atruggle 
on the question of the validity or invalidity 
of a sea voyage in the eye of Hindu religion 
and law. The battle raged chiefly round 
this point anda mass of evidence relating 
thereto was brought upon the record and two- 
thirds of the judgment devoted to it. The 
facta of the case as stated above and the 
pleadings of the parties show that the issue 
did not arise and there has been a consider- 
able waste of public time and money in the 
hearing of the case. 

The defendant has appealed against the 
decree. 

The plaintiff has filed objections claiming 
the balance of Rs. 11,000, which the 
lower Court has disallowed, and also point- 
ing toan error in the costs calculated in the 
lower Court’s decree as due to him. 


In regard to these objections we would 
point out that they were not pressed. No 
attempt was made to point to any special 
damage incurred and the learned Advocate 
for the respondent said that he left the 
amount of damages entirely to the Court. 


In regard to errors of calculation in the 
decree, they will be corrected when the 
decree of this Court is drawn up. 

In regard to the defendant’s appeal it is 
necessary to first arrive at clear and definite 
conclusions a3 to the actual fasts before we can 
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decide as to the liability or otherwise of the 
defendant for the damages claimed. Prima 
facie to say that a man has been outcasted is 
to defame him. The libel, of which com- 
plaint is made in this suit, is the communi- 
cation by the defendant made in writing to 
Baba Krishna Chandar, Chaudhri of the 
Pacham section, that the Panchayatof the Pur- 
bia section had resolved that as long as B. 
Gobind Das did not come and get his posi- 
tion cleared, so long would social dealings 
with the family of Babu Madho Dass be 
stopped (vide plaint paragraphs 7 and 8.) 


The first question for decision is whether 
or not there wasa genuine meeting of the 
Punchayat duly convened according to the 
custom of the caste or whether there was 
only a bogus meeting consisting of only a 
few friends of the defendant. Ifthe latter 
be the true fact, then it is clear that the come 
munication made by the defendant must 
have been false to his knowledge and his 
liability clear beyond question. 


The Court below has held, and we fully 
agree with it, that there was a genuine, 
mesting of the Panchayat duly convened 
according to the custom of the caste. It is 
unnecessary, as we agree with the Court 
below, to go at length into the evidence on the 
point. Thatthecommunity was really in twain 
over the question of Lala Lachmi Chand and 
the attempt to take him back into caste 
admits of no doubt; that the plaintiff and 
certain others had issued the leafiet of 16th 
May 1910 is an admitted fact, and the 
evidence leaves it beyond doubt that what 
we have designated the declaration of faith 
had been circulated for signature. There 
was nob and could hardly have been any 
secrecy inthe matter. The evidence of the 


` barber and the defendant and his witnesses as 


well as that of Babu Baleshwar Pershad, 
late Secretary to the Board of Revenue, 
shows clearly that it was a regular Panchayat 
duly convened by the defendant according to 
the custom of the caste. The plaintiff has 
attempted to attack the regularity of the 
convention by alleging that the defendant is 
not a legally appointed Chaudhri but only a 
self-constituted Chandhri, and by olaiming 
that notice of the Panchayat ought to have 
been sent to him and his brothers separately 
at their separate residences (which admittedly 
was notdone). On the first point he has 
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not been supported by his own witnesses, e.g., 


. Narain Dass and Vidya Nath Das. Another 


witness has also admitted that the order passed 
against the plaintiff was passed by the 
Chaudhri with the consent of the Biradri, in 
general, In our opinion there can be no 
doubt that the defendant is the Chaudhri of 
the community for the Purbia section and 
duly recognised and acknowledged aa such. 
Inregard to the notice of the Panchayat itis 
proved beyond doubt thatinthe customary way 


‘a barber was sent round to the registered 


addresses of the families which constitute the 
community. The plaintiff and his brothers 
are the sons of B, Madho Das. The defend- 
ant’s evidence (and it does not stand alone) 
shows that their family is registered in the 
Panchayat’s list as the family of B. Madho 
Das, the registered address of which is “Lekhi 
Chabutra, Benares,” and that notice was given 
at that house by the witness Mahadeo 
Barber to one Debi Prashad, also a member 
of the caste, whois the agent of all the 
brothers. The plaintiff did not dare to put 
Debi Prashad into the witness-box, but he 
pleaded that as he and his brothers are now 
all separate and live in separate houses, 
separate notices should be sent to each of 
them. Inthe first place he has to admit 
that theugh the brothers may not be, strictly 
speaking, members of a joint Hindu family, 
inasmuch as they have specified their shares, 
still their business and affairs are carried on 
jointly and that Debi Prashad is a joint ser. 
vant ard manages their joint affairs at Lakhi 
Chabutra, a house which is the joint property 


_ of the brothers and is the old family resi- 


dence. In this respect we would refer to the 
evidence of B. Baleshwar Prasad again where 
atthe bottom of page 3 of the appellant’s back 
he tells how bis own family is treated in this 
matter. He and his brothers areactually sepa- 
rate in business and residence, but in “Biradri” 
matters are treated jointly, the family standing 
in the Chaudburi’s list in the name of hig 
father and grandfather. The barber when going 
round to give notice calls at the family home 
in which the witness’ younger brother alone 
lives, ‘‘Bkaji presents (he says) can be ‘one’ 
even if the members of the family are sepa- 
rate.” This is the evidence of the plaintifi’s 
own witness, a man of good position who lately 
held a reaponsible, good post. Part of tke 
plaintiff's own evidence (vide page 25 of the 
respondent's book) also strongly points to ihe 
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correctness of this eviderce. It also shows 
how the house at Lakhi Chabutra was used at 
times for general family purposes. See also 
the evidence bf his brother Sita Ram. We 
have no hesitation in accepting the defendant's 
evidence and holding that the Panchayat 
was a real bonu fide convention of the Purbia 
section of the caste duly and regularly called 
according to custom. We would point to the 
fact that the Pacham section also met that 
same evening for exactly the same purpose. 
The plaintifi’s plea that it was a bogus meet- 
ing of afew of the defendant's friends falls to 
the ground. 

2. That the resolution to temporarily ex- 
clude the plaintifi’s family from social inter- 
course until he and his brother appeared 
before, the Panchayat to clear themselves, was 
passed is equally beyond doubt. It is not so 
much the plaintiff’s casa that no such resolu- 
tion was passed as that it was a bogas and 
nota genuine Panchayat which passed it, 
That the defendant did publish itis also an 
admitted fact. He has pleaded that it is his 
duty to publish all such resolations to 
the members of his section and to the 
Chaudhris of the other section. That this is 
his dufy is not seriously contested before ug, 
It is proved not only by the evidence of him- 
self and several of his witnesses but also ont 
of the mouths of some even of the plaintifi’s 
own witnesses, ¢.g., Vidya Nath Das and Babu 
Baleshwar Prashad already mentioned , above 
and Babu Moti Chand. The first in his cross- 
examination says: “The order passed by the 
Parchsyat of our sub-division is communicat- 
ed to the Panchayat of the other sub division 
and the Ohandhri informs the members of his 
sub division. 

Tu this respect also the Court below has 
held “that it was the duty of the Chaudhri to 
publish the resolution complained of and there 
is no malice in such publication.” 

8. The third question is whether the 
ceferdant throughout this matter has acted 
bona fide or from some improper motive. It 
is the plaintiff's case that some ten years or 
more pricr to this suit the defendant’s 
brother was prosecuted for a technical breach 
of the Municipal rules. He had apparently 
omitted to inform the Municipal authorities 
of the death of the person in whose rame the 
family house bad been registered by the 
Municipal Board. The case was sent for 
trig] to the Bench of Honorary Magistrates, and 
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it came before a Bench of which the plaintiff 
was a member. It is admitted that the 
defendant’s brother admitted the breach of 
the rules and was fined the small sum of 
Rs. 5. The plaintiff states that the defend- 
ant approached him and he asked him to 
acquit the brother, but he replied thatit was 
impossible to decide the case otherwise than 
honestly. This, it is urged, gave great umb- 
rage to the defendant. 


In regard to this we would point out that 
the defendant admits that there was such a 
case and that his brother pleaded guilty, but 
he totally denies on oath that he ever 
approached the plaintiff on the subject. 
The matter was a very trivial one, a 
breach (and that only a technical one). of 
Municipal rules to which no stigma of moral 
turpitude attached in any way, and in 


respect to which the accused admitted hia < 


fault. We fail to see that there was any suffi- 

cient ground for any person even to approach 

one member of a Bench of Magistrates to 

secure an acquittal and we have grave 
. doubts as to the truth of this allegation. 


Next the plaintiff states that the 
feelings of the defendant began to be 
inimical to him whew he (the plaintiff) 
gradually ceased to give help fiaancially to 
the Ohaudhris, In cross-examination he 
reduced this general statement to this that 
he used to pay a sum of money monthly to 
one Ganesh Das Ohaudhri and he admitted 
that hehad not paid money at any time to 
any other Chaudhri. He had toadmit that 
his account books could show no entry of 
any such payment; that the sonof Ganesh 
Das, one Sarju Das, had had a running 
account with him and that there “might” 
have been a partnership between his father 
and Granesh Das in some transactions; that 
he had sued Sarju Das on his account 
(when he, Sarju Das, went over to the 
opposite party), and that he lost his suit 
on a point of limitation, It is not clear 
why all thisshould have roused feelings of 
hostility in the breast of Bishambar Das, 
the present defendant, except that he has 
succeeded Ganesh Das and Sarja Das in 
the office of Chaudhri and Ganesh Das, no 
doubt, was his uncle ut was entirely separate 
from him and he was not in any way 
financially affected. In his cross-examina- 
tion the plaintiff has given Chaudbris in 
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general and one deceased Chaudhriin particu- 
lar a very bad character, accusing them of 
using their position and power to extort 
money from members of the caste on 
threats of expulsion, and he charges the 
defendant with rage in that he knew that 
he could not extort money from him (the 
plaintiff). A witness has been called to 
state that the defendant had asked bhim what 
he was going to gat out of the matter when 
there was a talk of settling the dispute 
over the question of excommunication on 
the sea voyage question. In the state of 
bitter feelings which evidently exist between 
the two parties we cannot place any 
trust on such vague ovidence. There is 
nothing in the evidence to cause us to 
believe that the defendant personally 
ever used his position to extort money 
either from the. plaintiff or others. The 
sins of Ganesh Das and his sən Sarju 
Das cannot be rested jon the defendant’s 
head. 


Next there is the matter of what is 
called the Sauri affair which the plaint- 
iff states occurred some years after the. 
conviction of the defendant’s brother in 
the Municipal matter. According to the 
plaintiff he had unwillingly performed a 
ceremony too early in respect to his 
daughter-in-law who had, been confined, 
and there wasa meeting of the caste and 
an order of excommunication was passed 
against his family. This led to a split 
in the community, many of the members 
of which were against the unjust order 
passed in the matter. This led io the 
formation of what might ‘be called the 
“Purbia Panch Bhais.” At that time 
Sarju Das was the Chaudhri and not the 
defendant, but it is the plaintiffs case 
that the latter was at the bottom of it 
all and that his own father and others 
asked him to apologise to the defendant 
and all would be well. This he refused 
to do. The split continued for some 
was either 
settled or compromised itself and the Purbia 


Panch Bhai community beeama dorwsant 
or ceased to exist shortly befora the 
present dispute arose in the eawo. In 


regard to the excommunication order passed 
over the Sauri matter, the defendant has 
sworn that he was, as a matter of fact, 
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not in Benares when it was passed and 
had no hand in passing it. He may 
have taken sides in the matter and 
probably did do so, supporting the party 
which stood out for atrich observance of 
all rales. The plaintiff, who is a man of ad- 
vanced ideas, thiuks nothing of the formalities 
which are observed strictly by members of tha 
old school. At the utmost this matter was a 
dispute very much like the pressnt one over 
the question of sea voyage, though not of 
such general importance to the community. 
It evidences the clash of ideas between the 
progressive and the conservative parties in 
this agin other communities. It is hardly 
evidence of enmity and ill-feeling. Jt has 
been attempted to show the state of 
Cefendant’s feelings by the production of a 
few witnesses who have stated that the 
latter boasted to them of whathe had done 
and that he had done it ont of revenge. 
Kalka Prasad, a Kiatri by caste, has stated 
tbat the defendant had told him that he had 
had his revengeon Gobind Das, and when 
questioned refused to state what the old 
enmity was. The witness isa man of by no 
means great position and is considerably 
indebted. No other witness has been called 
to support his statement and Bishambar 
Das has denied the truth of it on oath. His, 
Kalka Prasad’s, evidence (vide bis 
examination-in-chief) is vague and wantiug 
in detail and singularly uneonvincing. He 
pretends to be a friend of the defendant, but 
his cross-examination shows that he has fully 
identified himself with the plaintiff and 
his party. 

The witness, Narain Dass, the plaintiff's 
own first cousin, also states that the defendant 
said to him: “I have to day wreaked old 
vengeance upon B. Gobind Dass and have 
excommunicated him,” and that this was 
uttered in the presence of others jast after 
the Panchayat. The witness cannot give 
the names of the others who were present 
and no other witness is called to corroborate 
him. This witness also would have us 
believe that the defendant used to openly say 
that the plaintiff in his pride at being an 
Honorary Magistrate had fined his brother 
Rs. 5 without any reason and that God would 
some day give him an opportunity of taking 


his revenge. The witness is one of 
those who signed the declaration of faith’ 
though he says he did so because 
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he ferred excommunicalion if he 
refused, The fact that he 
signed it and even amended its wording 


shows that the mutter was nob a secret. 
This evidence does not impress us favour- 
ably. It ig easy for a witness to make 
statements of this sort and leave little scope 
for cross examination, as no other witnesses 
are called to corroborate him. This witness, 
though he testifies that the Sah family, ¢.2., 
his and the plaintiff’s family, are exempt from 
the Panchayat, states ihat he does not know 
whether or not mattera relating to the 
brotherhood are decided by the Panchayat. 
In fact he stated that he did not know what 
a Panchayat was, an obvious uutrath. When 
askad if he had astually attended the very 
Panchayat in question at the house of the 
defendant, he said be could not remember. 
He says he thinks he went to tha house of 
Ri Krishnaji, where the Panchayat of the 
Pacham mot, to see the fun. He pretends that 
he does not know the meaning of the term 
‘khartj” and that he is not a friend or enemy 
to the plaintiff. He says in his evidence 
that he bas been on bad terms with his cousin 
for seven years besause of the Chaudhri, yet 
pretends that he has reoantly been attempting 
to obtain wives for the plaintiff's sous. No 
one who reads the evidence of this man in 
cross-examination could for a moment desig- 
nate him a straightforward, candid witness on 
whose word any reliance could be put. 

The third witness on this point is one 
Sankata Prasad,a Khatri. Heisa person 
who has been working jointly with the plaint- 
iff in advocating broad views on social 
matters, and hisstory is that the defendant 
once, some nine cr ten months before his 
evidenca was given, exaltingly told him that 
he had excommunicated the plaintiff who had 
in consequence become infamous (“nakku”). 
He is the sole witness to the fact. His evi- 
dence is of little valae to show that ia this 
matter the defendant had been moved by 
feelings of ill-will and malice. The dafend- 
ant has denied on oath the alleged couversa- 
tion. The plaintiff’s brother, Sita Ram, does 
not testify to the alleged enmity. The other 
brother, Bhagwan Das, however, mautions the 
fining of the defendant's brother aud the 
dispute over the Sauri affair and alleges that 
his own deceased Gumasht., Ganesh Das, bad 
told him thatthe defendint was aunoyel 
because the witness’ family did not show 
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-proper submission to him and make presents 
to him as to previous Chaudhris. This latter 
portion of “his evidence was quite inadmissible, 

Another-method in which the plaintiff has 
attempted to show the bad faith of the defend- 
ant is the adducing of a good deal of evi- 
dence to show that some twenty-five years 
or more ago, the defendant himselfin his 
younger days held broader views on the 
aubject of the sea voyage in that he used to 
dine not only with Nanne Babu but also 
with Musalmans and others. Even grant- 
ing this we fail to see that it shows bad faith 
on the defendant's part in the present matter. 
It is open toa man to chavge his views in 
perfect good faith as many a celebrated man 
has done before, and we cannot accept this 
fact, even if true (it has baen totally denied 
by the defendant), as indicating that in the 
present dispute the defendant has been 
actuated by some ulterior motiveor by per- 
sonal ill-will towards the plaintiff and his 
family. The evidence does not convince us 


that the defendant has been actuated by. - 


ill-will arising over the fining of his brother 
(a very old and trivial circumstance) or 
because he has not been subsidized as Chaudhri 
by the plaintiff’s family.’ The alleged sub- 
sidizing of former Chaudhris, the relatives of 
the defendant, has by no means been estab- 
lished. The fact that the defendant in the 
Sauri dispute took a view hostile to the 
plaintiff’s interest is not a sufficient indication 
of ill-will, for itis clear that the caste was 
divided on the poiut. 


But itis urged thatthe defendant has 
shown considerable bias in his conduct of the 
present dispute in the caste which indicates 
the state of his feelings; that the plaintiff 
and his family are-exempt from all appear- 
ance before the Panchayat; that it was the 
defendaut’s duty as Chaudhri either to attend 
in person on the plaintiff or to depute some 
one else to take his auswers to the charges 
preferred against him, that he not only did 
` not do this but did not even give the plaintiff 
an opportunity of appearing before the 
Panchayat to answer the charges. This 
brings us to the question of the alleged exemp- 
tion and whether the defendant has been 
guilty of any breach of duty in the matter in 
his capacity as Chaudhri. 


The Court below has held that the allegad 


exemption has been proved prima facie from 
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the very nature of the constitution of a caste, 
every member’ whereof is subject to the 
authority of a Panchayat and would be bound 
to appear either in person or by a representa- 
tive to answer any charge of a caste offence 
brought against him. The ‘plaintiff’s plea 
is that all members of the Sah family are 
exempt from attendance to ans ver a charge. 
He says, “I have no first-hand knowledge of 
Panchayat procedure." Farther on he says: 

“I have been told that when a member of the 
Sah family is accused, then either the Chaudhri 
himself comes over or sends a duly accredited 
representative from the Panchayat or sends 
a letter to make inquiries and get av explana- 
tion. It has never happened to meso. I oun 
give no instance. I heard this from my 
elders. I heard this from my father and 
from the late Obaudhri Ganesh Das Khagan- 
chi, who used to be a constant visitor at my 
father’s (house)............ My father told it 
me several times daring the last thirty 
years.” 


He, nowhere in his evidence, gives 
any reason for this exemption and in 
the plaint the only ` reason given is 


tnat it has arisen by reason of the high 
status of the family. It is nowhere explain- 
ed why or how the family has such a high 
status. It is wealthy no doubt, but in this 
country a family may be of “high status” 
even though it be comparatively poor. The 
basis for the plaintiff's knowledge is that 
his father and Ganesh Das told him and 
that Ganesh Das used to visit his father, 
His brother, B. Bhegwan Das, has also 
stated that Ganesh Das used to consult his 
father in caste matters. This Ganesh Dag 
isthe Chaudhri to whom the plaintiff hag 
given so bad a character and who had money 
dealings in the way of business with his 
father. 


An examination of the evidence of the 
plaintiff's witnesses on the point will show 
that they have stated merely that the exemp- 
tion is well-known and that they have heard 
of it. B. Baleshwar Prasad has stated 
that he thinks he heard of it from the plaint- 
iff’s father. None of them can give the 
cause of exemption nor do they attempt to 
state how or when it arose. No resolution 
of ihe community on the subject is quoted 
and there is no dccumentary evidence on the 
point, Vague evidence of this description 
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is of no value. The lower Court has not 
attempted to discuss the nature of this evi- 
dence. It contents itself by saying that the 
volume is large and outweighs that given 
by the defendant, even that of one member 
of the Sah family itself, who has testified 
that there is no exemption. Their non- 
attendance does not give aright to exemption 
nor could the subservience of Ganesh Das 
Chaudhri on bis mere dictum do so. As for 
its being the duty of the Chaudhri to attend 
upon the accused member of the Sah family 
and take his explanation there is a still less 
feeble basis for such an assertion. No rule 

. or order of the caste is quoted and no 
instance. 


On 8th July 1910 the plaintiff and his 
brother sent a registered letter to the 
defendant sfter the decision of the Panchayat, 
In it they asked what explanation was 
required from them and where and when 
and in whose presence they were to submit 
jt. Thereis no complaint that they were 
exempt from appearance and that the 
Chaudhri had failed in his duty in not attend- 
ing on them and taking their explanation, 
In our opinion the so-called exemption has 
not been established nor has it been satis- 
factorily established that the Chaudhri has 
failed in his duty in this respect. 

Next comes the question as to whether 
the plaintiff bad an opportunity of appearing 
before the Parchayat and whether in this 
respect the defendant has acted in an 
irregular and improper manner. The plaint- 
iff has, it must be remembered, treated the 
Panchayat asa bogus meeting of the defend- 
ant’s friends, but we have held that it was 
agenuine Panchayat duly and regularly 
called. 

There can be little doubt that on the 
date of the Panchayat the plaintiff himself 
was'not in Benares and could not personally 
have attended it. His brother Bhagwan 
Das had gone to Ghazipore on that date, 
but could easily bave returned that same 
evening. Itis alleged by witnesses that he 
had returned and was in a neighbour’s honse 
while the Panchayat was being held. He 
has not denied that he did return to Benares 
thet evening. The Panclkajat lasted 
from about 8 P. x. till past day-break the 
next dey. Babu Sita Ram, the third 
brother, was in Benares on that day. He 
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has stated that he received .no information 
of the meeting. It is dificult to believa 
this. Itis proved to our satisfaction from 
the defendant’s evidences and that of Mahadeo 
barber that the latter was sent round in the 
morning to the registered address at Lakhi 
Chabuatra and that he gave fall information 
to Lala Debi Prashad, the family Gumashta. 
It is clearly proved that Laila Debi Prashad 
attended the Panchayat. Though he is the 
plaintiff's own servant he has not been called 


to state that no such notica was given, Wo 
have no hositation in holding that it. was 
given and no doubt that B. Sita Ram 


knew of the mesting and it is probable that 
Bhagwan Das was informed of it on his 
return, 

The plaintiff pleads that notice ought to 
have been separately sent to him. The 
question is whether the defendant acted in 
bad faith and in an irregular manner. The 
evidencs of the plaintif?’s own witness B. 
Baleshwar Prashad shows that he acted in 
accordance with the regular custom and 
gave notics at the family residence. The 
community deals with the families which 
constitute ib and a list is maintained of 
families with their addressas, and no irregu- 
larity or bad faith in this respect is estab. ` 
lished. 

In the result we hold that the defendant - 
is not shown to have been actuated by any 
ill-will or ulterior or improper motive, that 
he has acted in good faith in the execution 
of his duty as a Chaudhri according to the 
recognised rules and customs of the commu- 
nity, that the resolution of the Panchayat 
was passed by a meeting of the community 
duly and regularly convened and that in 
communicating the resolution to others in 
fulfilment of his duties as Chaudhri the 
defendant made a statement that was true in 
fact. h 

Bat it is urged on behalf of tbe plaintiff 
that the order of amanat or temporary 
exclusion from social intercourse was quite | 
illegal, in that the plaintiff had not com- 
mitted any caste offence and the Panchayat 
had acted contrary to natural justice, in 
not giving the plaintiff an opportunity of 
defending himself, that, therefore, the expul- 
sion being illegal, plaintiff was still legally 
in caste and to say that he had been expelled 
was to defame him, and though the defend. 
ant may have agted in good faith still he 
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had published the defamatory statement 
and was legally liable in damages to the 


plaintiff, 
In regard to whether the charges 
preferred against the plaintiff at the 


Panchayat are or are not caste offences, z.e., 


whether the Panchayat would have jurisdic- 

.tion to expel from caste one who had baen 
guilty of them, we are unable to hold that 
they were matters outside -the jurisdiction 
of that body. They were two in number, 
(1) that the plaintiff had in conjanction 
with others iesued the leaflet of the 16th May 
1910 and (2) that he had refused to sign the 
declaration of faith. 


The former the Panchayat looked upon as 
bringing the community into disgrace in the 
public eye in that it imputed that it mixed 
socially with persons who were unfit to 
remain in caste. 


In regard to the latter, there was a 
momentous question for decision, some 
members wished to follow one rule and some, 
the other, Declarations of faith had been 
circulated by both seotions of the community. 
They contained the views of the old orthodox 
party. Those who refused to siga ib were 
of the opposite view and the commanity 
had to see which view it would accept. That 
it was a vital and important matter and 
closely concerned the social affairs of the 
community noone can doubt, It is stilla 
burning question in many of the caste 
communities in India to-day. If a majority 
of the caste wished to adhere to the old view 
it clearly was open to them to refuse to 
mix socially with those who reftsed to 
- follow the rule laid down by the Panchayat 
for the conduct of its members in this- matter 
of sea voyage. It is a social question closely 
concerning the community and one well 
within their jurisdiction. Itis pleaded that 
the plaintiff was not guilty of either charge, 
-in that he had no intention of bringing the 
community into contempt in the public eye 
and because he had had no opportunity 
of signing the declaration of faith. He has 
admitted thathe would not haye signed it 
even ifit had been put before him. Hvi- 


dence has been adduced by the defendant of, 


witnesses who state thatthey took it to him 
for sig.ature and that he refused. Be that 
as it may the Ccurts of this country have 
always refused to interfere with the 
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autonomy of the caste, provided that it does 
not act in a manner contrary to natural 
justice and we do not prepose to sit as a 
OConrt of Appeal from the decision of a 
Panckayat on the pure question of fact 
before it. The Courts cannot interfere, 
provided the matter was one within the 
jurisdiction of the Panchayat and the latter 
has not acted in a manner contrary to 
natural justice. We find it impossible to 
hold that the Panchayat kad no jurisdiction 
to consider the conduct of the plaintiff and 
his brother in the matter. 

The lower Court has held, and we agree, 
that notice was issued according to the 
rule and custom of thecaste to the family 
of the plaintiff, and that B. Sita Ram at least 
could, accordiog to the rules of the 
Panchayat, have attended and represented 
the family and applied for an adjournment 
pending the plaintiff's return. It, however 
accepted Sita Ram’s statement that he 
received no information. With this we 
are unable to agree. It is impossible to 
believe that he was ignorant of the fact that 
both sections of the community were 
meeting that evening of the 19th June 
1910. There can beno doubt that the 
barbers had been sent round and that 
Mahadeo had delivered his message at the 
family house. 

The Court below, however, has held that 
even assuming that B. Sita Ram was well 
aware of the meeting, though the rule of the 
Panchayat which deals with family units 
and not with individual members of a 
family, is a most reasonable and practical 
rule anda notice toany member of the 
family is sufficient for ordinary purposes, , 
stillin the present case a particular member 
of a family was accused of having done 
wrong and personal notice shonld have 
been served on him. 

The learned Subordinate Judge loses sight 
of the fact that in all cases itis some one’ 
or more particular member or members 
ofa family who are guilty of a breach of 
rules or of caste offence and that in 
each case it isthe family which is called upon 
to explain the actions of its members. The 
Panchayat deals with the family as a unit 
and any member of the family can appear 
onits behalf and defend. It is difficult 
tosay that this procedure is contrary to 
natural justice, Inthe present case it jg 
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not the plaintiff personally with whom 
social intercourse has ceased. It is the 
family of B. Madho Das. 

The lower Court has held that by reason 
of this absence of personal notice to the 
plaintiff, the proceeding wus contrary to 
natural justice and the order, therefore, 
illegal and improper. I thas gone into the 
question of the plaintiff's guilt or innocence 
and has found him innocent. It has held 
that the order of “amanat” is really a 
permanent exclusion from caste, because 
one of the conditions on which the caste 
has agreed to take back the plaintiff’s 
family is impossible of execution. Tt 
has concluded that the plaintiff having 
been illegally excluded from caste, the de- 
fendant bas been technically guilty of malice 
and libel and has awarded a trivial sum as 
damages, 

Now the communication made by the 
defendant to the members of the 
caste was that the Panchayat had resolved 
that until B. Gobind Das and his brother 
did appear before the Panchayat and explain 
their conduct, all social dealings with the 
family of B. Madho Das should be suspended. 

This on the face of it is nothing more than 
a temporary conditional order of suspersion. 
Tt admits the right of the plaintiff to be 
heard in his defence. We have seen the 
attitude which the plaintiff and hia brothers 
have taken up towards the Pancuayat and 
jig authority by their claim for exemption 
from attendance. 

The above resolution was passed on three 
grounds: 

(1) because the plaintiff and others had sign- 
ed and published the leaflet of 16th May 1910 
among members of this and other castes, (2) 
becavse no appearance had been. made on 
their behalf or by them though notice had 
duly issued, (3) because they had failed to 
sign the declaration of faith. 

The Panchayat had before it evidence of the 
service of noticeand that Sita Ram was present 
in Benares, z.e., that an appearance could have 
been made. Jt, no doubt, considered that i's 
authority was being flaunted and it temporari- 
ly suspended the family pending the appears 
arce of the plaintiff and his brother before 
the Panchayat to explain their conduct, 
There was no denial of justice in this. As 
the lower Court has pointed out and as the 
evidence proves, (even of the plaintif’s own 
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witnesses) the plaintiff could have demanded 
an immediate convention of the Biradri and 
placed his case before them, The resolution 
distinctly contemplates this. But this he 
did not attempt todo. He sent a registered 
letter ostensibly asking what the charges 
were and to whom and at what time and place 
he had to submit his explanation. This was 
placed before the Punchayat which decided 
that no reply should be sent to it as the plaint- 
iff and his brother could, if they liked, appear 
before the Panchayat. One thing is clear, 
and that is that the plaintiff aud his brother 
did not intend to submit to the Panchayat. 

The Court below has held that the order 
passed was virtually one of complete expul- 
sion because one of the conditions for re- 
instatement was impossible of fulfilment. 
It refers to an incident mentioned in the 
evidence of the witness, Colonel Bindeshri 
Prashad Singh, Chief Secretary to the. 
Maharaja of Benares, who was deputed by his 
Master to try and bring the parties to terms. 
Certain members of the caste, of whom the 
defendant was cne, met him and discussed 
the matter. It was not a meeting of the 
Panchayat. Feelings apparently ran high 
and one person present suggested that the 
plaintiff would be forgiven if he vowed not 
to eat with those of the caste who bad 
gone to England and if the marriage contract 
between the daughter of B. Bhagwan 
Das and the son of Rai Babadur Ramnaj 
Diyal were broken off. It is this latter con- 
dition which could not be fulfilled. But 
this was not a condition laid down by the 
Panchayat. It was the suggestion of one 
member and it cannot be said that the 
Panchayat’s decision had been in any way 
amended or altered by this suggestion made 
by a single member at an informal meeting 
between a few members and the Colonel. 
The matter has not, as a matter of fact, 
been yet placed before a Panchayat. The 
first resolution was, no doubt, passed because 
the family of Madho Das had been guilty of 
contempt of the Panchayat by not appearing 
bat it distinctly, as we have already said, 
offered anopportunity to the plaintiff to appear 
and defend and the lower Court has 
distinctly said that it would have been wiser 
and better if he had demanded a fresh meet- 
ing of the Panchayat. 

We are unable to hold in the circumstances 
that the Panchayat acted contrary to natural 
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justica and that, therefore, the temporary 
exclusion from social dealings was a permanent 
exclusion or an illegal order and that the 
defendant in publishing the order, in execu- 
tion of his duties as Chaudhri, has rendered 
himself liable to damages for libel or defama- 
tion. We have already held that he has 
acted throughout in good faith. We, there- 
fore, hold that he is not liable to the plaintiff 
in damages. A 

While we sympathise with the plaintiff 
in his attempt to ‘broaden the views of 
his fellow castemen and to improve his caste 
socially and mentally, we consider that the 
present suit was misconceived unless it was 
his main object (which it appears to have 
been) to get the pronouncemert of the learn- 


ed Subordinate Judge, who is a Sanskrit ` 


scholar of great reputation, on the vexed 
question of sea voyage. If this were. his 
object he has attained it at the costofa 
great deal of publio time and money. 
It was an issue that did not arise in the case. 
We allow the appeal, set aside the decree 
. of the Court below and dismiss the suit: with 
costs in both Courts including in this Court 
fees on the higher scale. 
The objections are disallowed with costs 
including fees on the higher scale. 
Appeal allowed, 


PUNJAB OHIBF COURT. 

Sroonn Civit Aprsat No. 1003 or 1912. 
November 12, 1913. 
Present:—Sir Artbur Reid, Kr, Chief Judge. 
ISHAR— PLAINTIFE— APPELLANT 

|| versus . 
Tae MUNICIPAL COMMITTEH, LAHORE 
— Derexpant— HESFONDENT, 


Punjab Municipal Act (XX of 1891), s. 88—Declara- 
tory suit against Municipal Committee-~No notice 


* necessary. 


The previous notice of one month, required under 
section 88 of Act XX of 1891, is not necessary for 
bringing against a Municipal Committee a suit for a 
declaration that the plaintiff is the owner of a certain 
plot of land and the Municipal Committee who 
refused the plaintiff permission to build-on it alleging 
that it was their property had no right to do so. 

Patel Panachand Girdhar v. Ahmedabad Municipalt- 
ty, 22 B. 230; Kashi Nath Keshav Joshi v. Gangabai, 
22 B, 283; Manohar Ganesh Tambekar v. Dakor Muni- 
cipality, 22 DB, 280; Marial Ranchodlal y. Himat 
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Manekchand, 22 B. 686 and Municipality of Porala 
v. Lakshmandas, 25 B. 142; 2 Bom. L. R. 857, 
followed. 


Second appeal from the decree of the 
Divisional Judge, Lahore, dated 15th April 
1912, reversing that of the Munsif, 2nd Class, 
Lahore, dated 19th December 1910, decree. 
ing plaintiff's claim. 

Lala Hukam Ohand and Khwaja Zia-ud- 
Din, for the Appellant. 

JUDGMENT.-—This is a suit for a declara- 
tion that the plaintiff-appellant is the owner 
of a certain plot of land and that the Lahore 
Municipal Committee, who refused the appel- 
lant permission to build on it, ‘alleging that 
it was their property, had no right to it. The 
lower Appellate Court held that the sait was 
barred by section 38 of the Punjab Munici- 
pal Act, 1891, notice of suit not having 
been given to the Municipal Committee, Pavel 
Panachand Girdhar v. Ahmedabad Munteipavity 
(1), Kashinath Keshav Joshi v. Qangabai (2), 
Manohar Ganesh Tambekar v, Dakor Munici- 
pality (3), Harilal Ranchodlal v. Himat 
Manekchand (4) and Municipality of Parola vy. 


Lakshmandas (5) are authority for the 
contention that section 38 does not 
apply to this suit, and no authority to the 
contrary has been cited. The Pleader for 
the Municipal Committee, indeed, has not 
taken the trouble to appear, though the 
appeal was not called on until after 


eleven o’clock. 

The slight difference in the terms of 
section 38 and the corresponding section of 
the Bombay Act considered in the rulings 
does not affect the decision. 

I decree the appeal, set aside the decree 
of the lower Appellate Court and remand the 
appeal under Order XLI, rule 23, for decision 
in accordance with law. i 

Court fee on the memorandum of appeal 
will be refunded and other costs of this Court 
will be costs in the cause. 


Appeal accepted, 
(1) 22 B. 230, 
(2) 22 B. 283. 
(3) 22 B. 289. 
(4) 22 B. 636. 
(5) 25 B. 142; 2 Bom. L. R. 857, 
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CALCUTTA HIGH COURT. 
Sreconp Civiu Appears Nos, 865 AND 1046 
to 1084 or 1911. 

January 27, 1914. 
Present:—Mr. Justice Coxe and 
Mr, Justiee D. Chatterjee. 
FAKIRA MAHTON— Prarstirs— 
APPELLANT 
* versus 
LEAKUT HOSSAIN—Derenpant— 


i RESPONDENT. 

Transfer of Property Act (IV of 1882/, ss. 54, 106, 107, 
116 —Lease from year to year—Successive leases for one 
year euch, difference between— Oral lease for one year 
accompanied with delivery of possession—Subsequent 
one year’s oral leases, tf valid —Possession, when lessee 
already in possession, transferable— Registration, 

In 1818 a valid lease was given to the plaintiffs, 
being an oral lease for one year accompanied by 
delivery of possession. After the expiry of the year 
temporary settlements for one year each were given 
for some years including 1316. The plaintiffs brought 
a rent suit against certain rayate: 

Held, that although the result of the successive 
leases may be very similar to the ultimate effect of a 
lease from year to year for the whole period, yet a 
series of successive leases for one year cach is quite 
different from a lease from year to year, inasmuch 
as successive leases for one year each are terminable 
without notice and are not registrable while a lease 
from year to year is only terminable by six months’ 
notice and registrable; that if the subsequent leases 
are invalid owing to possession not having been given 
to the lessees as they were already in possession, yet 
the lessees remainirg in possession with the assent 
of the lessor after the expiry of the valid lease for 
1313 became lessees from year to year under section 
116 of the Transfer of Property Aot; and that the 
plaintiff would be entitled to recover. 

Sibendrapada Banerjee v. Secretary of State for 
India in Council, 340. 207; 5 C. L. J. 890, doubted. 

Kannan v. Krishnan, 13 M, 824, approved. 


Appeal from the decrees of the District 
Judge of Bhagalpore, dated December 2lst, 
1910, reversing those of the Munsif of Jamui, 
dated July 30th, 1910, 


Dr. Rash Behary Ghose and Moulvi 
Muhammad Ishfaq, for the Appellant in No. 
865 only. 

Moulvi Muhammad Ishfcq and Babu Chandra 
Sexhar Pershad Singh, for the Appellant in 
Nos. 1046 to 1084, 

Babu Gonesh Dutt Singh for Moulvi 
Syed Hnayet Karim, for the Respondent in 
No. £65. 

Mouivi Syed Hnayot Karim, for the Re- 
spondents in Nos. 105-4 and 1055 only. 

Babu Bird} Mohun Majumdar, for the 
Deputy Registrar, the guardian of the minor 
Respondents, 
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JUDGMENT. 
Coxs, J.—These appeals arise out of gaits 


for rent. The plaintiffs claim to bə the 
landlords of the whole property. With 
regard to two annas of it they say 


that they are thikadars under one Nisar 
Ali Khan who leased it to them for the year 
1316, which is the year in sait, by a verbal 
agreement and that “previous to this also, 
temporary settlements for one year all along 
used to be obtained from the matwali under 
a verbal agreement.” The words “all along” 
mean, we are informed, the period from the 
year 1313. The Munsif found that a shika» 
lease” of these two annas had baen given to 
the plaintiffs for the year 1315. Bat he 
held that it was invalid because it was not 
accompanied by delivery of possession, and 
that there was no delivery of possession be- 
cause the plaintiffs had been in possession of 
thisinterest of two annas from a long time be- 
fore. The plaintiffs appealed to the District 
Jadge on the ground that the finding of the 
Munsif thatthelease was invalid was incorrect.. 
But the learned District Judge agreed with 
the Munsif on the strength of the decision of 
Stbendrapida Baneriee v. Secretary of State for 
India in Oouncil (1). 16 was held in that 
casé that section 54o0f the Transfer of Pro- 
perty Act must be construed strictly and 
that it could not be presumed that there 
was apy delivery of property when the 
vendee had been in possession of it for a 
long time before the date of the sale. It 
has been argued before us that that was a 
decision under section 54 and has, there- 
fore, no application to the present case 
which comes under section 107 of the Transfer 
of Property Act, 1882. But, in my opinion, 
there is no real or substantial difference be- 
tween the terma of the two sections and if the 
view taken in that decision is right it must 
be held that the oral lease of the two annas 
in 1316 was not accompanied by delivery of 
possession and was, therefore, invalid. This 
is not the view which was taken by the 
Madras High Court in the case of Kannan 
v. Krishnan (2) and I feel some difficulty in 
agreeing with the view of the learned Jadges. 
of the practical consequences of so stricta 
construction of the section. It does not 
appear to me, however, that this decision need 


(1) 840. 207; 5 O. L. J. 390, 
(2) 18 M., 824, 
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be discussed farther, because accepting it as 
a correct statement of the law, the plaintiffs 
would still, in my opinion, be entitled to 
succeed. - For, if this lease of the two anuas 
is invalid I donot see how the defendants 
can escape the effect of section 118 of the 
Transfer of Property Act. That section 
provides that if a lessee remains in possession 
after the determination of the lease, with the 
lesgor’s assent, the lease is deemed to be 
renewed from year to year. This section has, 
of course, no application when the lessee is 
holding undera subsisting lease, but when 


the existing lease goes out then the lessee, - 


if he remains in possession with the assent of 
the lessor, is entitled to be regarded as a 
lessee from year to year under the section. 


It bas been argued that really this was all 
along a lease from year to year, that, there- 
fore, it could be made only by a registered 
instrument and that section 116 wonld have 
no application. This, however, is not the 

case. It is stated in the plaint, and appears 

to be found by the Courts below, that tem- 
porary settlements for one year each have all 
along been given. The result of these 
successive leases may be very similar to the 
ultimate effect of a lease from year to year 
for the whole period, but a series of succes- 
sive leases is evidently quite different from a 
lease from year to year. Successive leases 
for’ove year each are terminable without 
notice, but a lease from year to yearis only 
terminable by six months’ notice. It seems 
perfectly clear that in 1313 a valid lease was 
given tothe plaintiffs, being an oral lease 
for one year accompanied by delivery of 
. possession, Since then if the subsequent 
leases are invalid the plaintiffs must be 
regarded as entitled to the benefits of section 
116. In this view of the case they are 
entitled to the whole of the rent and the other 
question raised by the District Judge does 
not arise, namely, whether & landlord who 
sues for the whole rent and fails to prove 
that he is the 16-annas landlord is entitled 
to succeed in part. All the other points 
have been found by both the Courts below 
in favour of the plaintiffs, 


the 


The result is that appeals and 
the suits must be decreed with costs 
throughout. 


D. Caarrenses, J.—I agree. I think that 
upon the facts found section 116 of the 
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Transfer of Property Act is a complete answer 
to the defence. 
Appetls accepted. 





PUNJAB CHIEF COURT. 
Second Civic Appeat No. 1103 or 1913. 
November <0, 1913. 

Present: —Mr., Justice Chevis. 
ACHHAR SINGH— PLAINTIFF -— 
APPELLANT 
versus 
NIKKU— Deresniwr—Rusronpeyt, 

Timitation—Appeal - Failure to filecopy of decree 
— Further time allowed for appeal —Sufficient cause 
— Limitation Act (IX of 1908), s 9. N 

Failure to present a copy of the decree appealed 
against within the time allowed for an appeal nmounts 
to not filing the appeal at all and time cannot be 


- extended forthe purpose of making up the dofi- 


ciency, particalarly when the appellant has already 
lost the opportunity once granted to him for doing 
50. 

Masum Begam v. Madan Mohan Lal, 9 Ind. Cas. 
222; 8 P: W. R. 1911, followed. 


Second appeal from the decree of the Divi- 
sional Judge, Hoshiarpur, dated 8th Feb. 
ruary 1913, affirming that of the Munsif, 
2od class, Hoshiarpur, dated 6th November 
1912, dismissing plaintiff’s claim. 


Mr. Badr-ud-Din Kureshi, for the Appel- 
lant. 

Mr. Nihal Chand Mehra, for the Re- 
spondent, 


JUDGMENT.—For the respondent a 
preliminary objection is raised that the 
appeal is time-barred, as no copy of the 
decree has been filed. Masum Begum v. 
Madan Mohan Lal (1) is quoted. 

Counsel for appellant urges that as the 
appeal was dismissed by the Divisional 
Judge at a preliminary hearing as time- 
barred, it was not necessary todraw upa 
decree sheet; in fact ke goes further and 
says a decree sheet should not have been 
drawn up. I fail to see why a deoree sheet 
should not have been drawn up when an 
appeal has bsen disposed of, no matter 
whether the disposal is on the merits or on a 
technical point. A decrees sheet wus drawn 
up inthe Divisional Court and when the 
appeal to this Court was presented accompa- 
nied only by copy of jadgment and not by 


(1) 9 Ind, Cas, 222;8 P. W. R. 1911, 
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copy of decree, the office returned the 
appeal to Counsel with a mote that copy of 
decree should be also filed. The appeal 
was again presented witb the note by Counsel 
that no decree had been framed. This was 
quite incorrect, as inspection of the record 
would at once have shown. In my opinion 
there has been gross carelessness in not 
filing a copy of the decree, even after this 
office had returned the appeal for the purpose, 
aod I decline to extend time for the purpose 
of filing a scopy now. 

Following the above quoted ruling I dis- 
miss this appeal as time-barred, but I pass no 
order as to costs of this appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Civit Revision Appiication No. 100 or 1913. 
February 23, 1914. 
Present:—Mr. Justice Ry ves. 
KESHO DAS AND ANOTAER— PLAINTIFE3— 
APPELLANTS 
VETSUS 
. MORAT PANDHY—Derespant— 


RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 180 (2)(b)—Second 
appeal to District Judge--Question of jurisdiction. 

A suit was instituted in the Court of an Assistant 
Collector of the second class. The Collector held on 
appeal that the suit was triable by a Civil Court, but 
the District Judge on appeal, overruling the Collector’s 
contention, remanded the case for trial on the merits, 
On remand the first Court dismissed the suit. The 
Collector upheld the decree. A second appeal was 
preferred to the District Judge, but he dismissed the 
appeal on the ground that no appeal lay as no ques- 
tion of proprietary title or of jurisdiction was raised 
within the meaning of section 180, clause 2, of the 
Agra Tenancy Act: 

Held, that an appeal to the District Judge lay, as a 


question of jurisdiction had already been decided at a ` 


previous stage of that suit. 

Application for revision against the order 
of the District Judge of Ghazipur, dated the 
28th of September 1912. 

Mr. Hareniro Kishen Mukeriee, 
Appellant. 

Mr. Damodar Das, for the Respondent. 

JUDGMENT.—The history of this litiga- 
tion is fully given in the judgment of Mr. 
Justice Piggott, dated April 30th, 1912, and I 
need not recapitulate what was stated there. 
The suit which had beon instituted in tho 


for the 
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Court of an Assistant Collector of the second 
class was remanded by the District Jadge 
for trial on the merits, oa his finding that 
the Revenne Court had jurisdiction to try 
the suit, overruling the Collector who held 
that the suit was triable by a Civil Court and 
not bya Revenue Court. A question of 
jurisdiction, therefore, was decided in the suit, 
On remand, the first Court dismissed the snit. 
On appeal, the Collector upheld that decree. 
From the Collestor’s decree a second appeal 
was taken before the learned District Judge. 
He dismissed the appeal on the groand that 
it raised no question of proprietary title or 
of jurisdiction within the meaning of section 
180, clause 2, of the Agra Tenancy Act, and 
that, therefore, no second sppeal lay. This 
application in revisionis against that order. 
It has been argued on behalf of the opposite 
party that under section 180 ‚clause (2) it is 
necessary that the judgment appealed from 
should have decided a question of jurisdiction, 
and as that question had already been decided . 
by the District Judge himself ona former 
occasion no further second appeal lay to him 
on the merits. It seems to me, baving regard 
to the marked difference of language between 
clause (a) and clause (4) of section 180 (2), 
that a second appeal will lie in any suit of the 
kind mentioned in that section to the District 
Judge, in which a question of jurisdiction has 
been decided at any time. This was the 
view taken in the case of Salamat Ali Khan 
v. Musammat Taba (Second Appeal No. 513 of 
1908) decided bya Division Bench of this Court, 
which ruling was followed in Second Appeal 
No.78 of 1910 decided on the 31st October 1910 
by a single Judge of this Court. Although 
this decisions turns on the meaning to be 
attached to clause (f) of section 177 of the 
Tenancy Act, I cannot see any distinction in 
principle which would make them inapplica- 
ble to this case. I accordingly allow this 
application and setting aside the decree of the 
learned District Judge direct that he restore 
the appeal to its original number of pending 
appeals and dispose of it according to law. 
The costs of this application will be costs in 
the cause. ` 
Application allowed. 
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OHURIVAYI KANARAN Y. THATTARAI CHIRUTHA. 


MADRAS HIGH COURT. 
FULL BENCH. 

Lerters Parent Appeau No. 237 or 1912. 
January 7, 1914. 
Present:— Sir Charles Arnold White, KT., 
Chief Justice, Mr. Justice Sankaran 
Nair and Mr. Justico Oldfield. 
CHURIYAYI KANARAN — PLAINTIFE—- 
APPELLANT 
versus - 


T THATTARAL CHIRUTHA AND ANOTEER— 


DEFENDANTS — RESPONDENTS. 

Malabar Compensation for Tenants Improvemcais «ict 

(Mad, I of 1900), ss. 3, 5—ortyuge by Ionmi—Land 
< leased after mortgage—Lmprovements by tenant—Com. 
pensation on eviction by “purchaser. 

Where, after mortgaging his land, the mortgagor 
leases it out to a tenant, and that tenant in the bona 
fide belief that ho is in possession as a “tonant” offects 
jmprovements on the land, hois a “tenant’’ within 
the meaning of that term in section 3 of the Malabar 
Compensation for Tenants’ Improvements Act; and, 
therefore, is ontibled to claim compensation under 
section 5 of Act I of 1900, ovon from a purchaser in 
execution of the mortgage decree who tries to evict 
him from the land. 


Appeal under clause 15 of the Lətters 
Patent, presented against the judgment of the 
Hon'ble Mr. Justice Sundara Aiyar avd the 


Hon’ble Mr. Justico Sadasiva Aiyar, in 
Second Appeal Ne. 1271 of 1911, preferred 
against that of tha District Court of 
North Malabar, in Appeal Suit No. 361 of 


1910, (Original Suit No. 563 of "1909 on the 
file of the Court of the District Munsif of 


Tellicherry). 
Mr. 0. V. Ananthakrishna Aiyar, for the 
- Appellant. 
Mr. V. Ayau Nambiar, for the Respond- 
ents. 


JUDGMENT.—The question for decision 
is whether the defendants, tenants holding 
under the mortgagor, the Ist defendant, are 
entitled to get the value of improvements 
made by them on eviction by the purchaser 
in execution of the mortgage-decree obtained 
by the plaintiff. We proceed on the footing 
that the lease to the defendants is subsequent 
to the creation of the mortgage. The plaint- 
iff’a case is that ib was not open to a mort- 
gagor to create any right in derogation of 
his mortgage. The defendants claim the 
value of improvements under the’ Madras 
Act T of 1900. Section 5 of that Act declares 
the right of “every tenant” to receive oom- 
pensation for improvements on ejectment.: 
Tt is argued that this section entitles the 
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“to hold possession 


tenant to receive compensation only from his 
lessor. There is no such restriction in the 
section itself. The definition of the term 
(see section 3) shows that it includes persons 
other than those included in the word as 
defined in the Transfer of Property Act and 
includes persons who did not enter into 
possession under any agreement with, or with 


“the consent of, the person entitled to obtain 


possession of the property. The Customary 


„Law leaves no doubt on the point. 


In Major Watkin’s Report on the Tand 
Tenures of Malabar (1801), a recognized 
authority, it is stated: “Should thero bo a 
paramba without any known owner and a 
kuduan (tenant), believing that it was without 
a master settled on it and made considerable 
improvements, ou the return of the Jenmkar 
or any one producing sufficient proofs that he 
wasthe owner of the pavamba, the kudian must 
in that case, without dispute, accede to the 
demand, provided the Jenmkar pays kuli 
Kanom or the value of the improvements.” 


_ Accordingly the ‘tenant’ according to sec- 
tion (3) includes any person who enters into 
possession of waste land without the consent 
of the owner but with the bona fide intention 
of paying the customary rent to the owner 
when ascertained. Similarly, the holders of 
lands under cowles granted by Government 
received, before the passing of the Act, the 
value of improvements on surrendering the 
land to the jenmi: so also tenants holding 
under invalid kanoms, leases or mortgages 
granted by the karnavan when surrendering 
the lands to the ftarwid; tenants let into 
possession by a person claiming jenm title on 
eviction by the person found to be the true 
jenmi of the land also received compensation, 
The section, accordingly, defines “tenants” 
to include mortgagees as well as persons 
-who in good faith believed themselves to be 
mortgagees or tenants. It is clear, therefore, 
that the defendants, who are in possession 
as tenants under the mortgagor, are “ten- 
ants” within the definition and .accordingly 
sutitled to get compensation fur improve- 
ments on eviction. It is not contended 
before us that the defendants are entitled 
against the purchaser, 
The decrees of the lower Courts which direct 
the sale of the first defendant’s interest in 
the property will be modified by ordering 
the sale of the property subject to the right 
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of the defendants to receive compensation 
for the value of improvements. With this 
modification the deoree is confirmed and the 
appeal dismissed with costs. 

a Decree modified. 


LOWER BURMA CHIEF COURT. 
First Orvis Appean No. 28 or 1910. 
March 11, 1914. 
Fresent:—-Mr. H. S. Hartnoll, Offg. Chief 

Judge, and Mr. Justice Twomey. 
HARDANDOSS ANU OTAERS—-ÁPPELLANTS 
TETSUS 
RANI MOHORI BIBI AND orners— 


RESPONDENTS. 

Contract Act (IX of 1872), s. 2— Ofer—Acceptance— 
Lowest price telegraphed at request, whether offer to 
sell at that price —Invitation for offer—Completed con- 
tract—Sypecific performance. 

In answer toa broker’s telegram, “Have likely 
purchaser your three properties, telegraph lowest 
price for each,” the defendant, the owner of the 
properties, telegraphed his lowest price for each 
property and added “reply by tomorrow.” Upon 
receipt of this telegram the broker accepted earnost 
money for one of the properties and wired back to 
the defendant informing him accordingly and also 
asking him to “forward title-deeds”. The defendant 
refused to sell only one of the three pr operties and 
at the same time repudiated the broker's acceptance 
of the earnest money as “without authority:” 

Held, that 


(1) the mere statement of the lowest price at whioh ` 


the defendant was willing to sell contained no im- 
plied contract to sell at that price; 

(2) the words “reply by tomorrow” meant that, 
the defendant wished to be informed whether the 
broker’s purchaser wag willing to buy and that if the 
reply was in the affirmative then the defendant 
would decide whether he would sell or not; 

(8) as the defendant’s telegram was not an offer, 
the broker’s reply thereto could not be treated as an’ 
acceptance; 

(4) even if the defendant’s telegram were taken as 
an offer, it was an offer to sell the three properties 
collectively and not singly. 


FACTS.-—-The facts of this case are given 
in the judgment as well as in the judgment 
of Robinson, J., which is reported as Handan 
Dass v. Rani Mohort Bibi (1).* 

Mr. N. M. Oowasjee, for the Appellant. 

Mr. Ormiston, for Respondents Nos, 4 
and 5. 

JUDGMENT. 
HARTNOLL, Orra. ©. J.—The appellants sued 


(1) 8 Ind. Cag, 601; 3 Bur. L. T. 17. 





* A similar decision of a Division -Bench of the 
Punjab Chief Court is reported in Bhawan Ram v. 
Sadullah Khan, 20 Ind. Cas. 282; 169 P, W. R. 1918; 
277 P. L. R. 1913.— Ed. 
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the respondents tu enforce specific performance 
of an agreement to sell 5th class lots Nos. 9 
and 10 in Block D-1 in the town of Rangoon, 
together with the building thereon known 
as house No. 8 in 29th Street, for a sum of 
of Rs. 45,000. Their case is that Raja Shew 
Bux Bogla, now deceased, and whose repre- 
sentatives the first set -of respondents are, 
agreed on the 18th September 1907, through 
Messrs. Balthazar and Son, to sell to them the | 
aforesaid properties. The second set of 
yespondents are made parties to the suit as 
the appellants state that they are informed 
and verily believe that after the institution of 
the suit Raja Shew Bax Bogla on the 21st ` 
August 1968 by a registered deed of sale 
purported to transfer the aforesaid properties 
to the second set of respondents for the con- 
sideration mentioned in the said sale-deed, 
The appellants put the second set of respond. 
ents to strict proof of their alleged purchase 
and assert that pricrto their purchase they had 
notice of the purchaseof the properties by them, 
In the alternative the appellants also asked 
for damages to the extent of Rs, 15,000 by 
way of compensation if they were not given a 
decree for specific performance. This was 
against the first set of respondents. Thig 
alternative claim was abandoned on appeal. 

There is no ground for doubting that the 
properties were sold to the second set of 
respondents for Rs. 1,21,000 on the 22nd 
September 1907. 


The first point for determination is whe- 
ther there was an agreement to sell the 
properties to the appellants on the 18th 
September1907. The appellant Paladrey went 
to Meesre. Balthazar & Son and employed 
that firm to negotiate the sale for his firm. 
Shew Bux Bogla not only had the properties 
in dispute for sale but two others, one being 
in Pazundaung and the other in Ahlon. 

The following telegrams then passed 
between Balthazar and the firm of Sheo Bux: 

. 1. From Balthazar to Shew Bux dated the 
17th September, 1907, 

“Have likely purchaser your three proper- 
ties, telegraph lowest price for each”, 


2. From Shew Bux to Balthazar dated 
17th September 1907, 


“Pazandaung 55,000, Ahlon 25,000, No.9 
45,000. Reply by tomorrow.” 
3. From Balthezarto Skew Bux dated 


18th September 1907. 
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“Sold house 29th Street your limit. _ Re- 
ceived earnest money 5,000, forward deeds.” 

4. From Shew Bax to Balthazar dated 
18th September 1907. 

“Cannot. sell No.9 alone. Can sell 3 pro- 
perties together. See our agent”. 

5. From Balthazar to Shew Bux dated 
19th September 1907, 

“Agent has no instrustions. 
money with us, forward orders.” 

6. From Shew Bus to Balthazar dated 
20th September 1907. 


‘ . . . . 
‘Received wire nineteenth. 


Earnest 


Strange you 


have accepted earnest money without antho- - 


rity. Oan’t confirm sale, letter follows”. 

The telegrams passed between . Rangoon 
and Calcutta, 

On the authority of the cae of Harvey v. 
Facey (3) the learned Judge onthe Original 
Side has held that these telegrams do not 
amount to an agreement to sell the house 
‘and land in 29th Street and it is urged 
that he is wrong. I am unable to see 
that he was and the circumstances of the 
present case seem to me to be even stronger 
than the circumstances in the case of Harvey 
v. Facey (8) for holding that there was 
no completed contract for sale. The first 
telegram does not ask specifically whether 
Shew Bux will sell. It merely says: “Have 
likely purchazer your three properties.” Tt 
then goes on “telegraph lowest price for. 
each”. Shew Bux did so and then says: 
“Reply by tomorrow.” Ib is urged that 
there is special virtue inthe words: “Reply 
tomorrow,” and that Shew Bux’s telegram 
is a firm offer to sell limited to time. 
J am unable to see that it was such an 
offer. It was a.reply to Balthazar’s 
telegram asking for telegraphic information 
as to the lowest price for each property. 
The words “reply by tomorrow” clearly 
mean that Shew Bax wished to know by tbe 
morrow whether Balthazar’s likely- pur- 
chaser desided to buy. Then, if the reply 
was io the affirmative, it would be for 
Shew Bux to finally decide whether he 
would sell or not. In the words of their 
Lordships who decided the case of Harvey v. 
Fecey (8) I cannot treat the telegram from 
Shew Bux giving the lowest price for each 
property as binding him in any respect 


(3) (1893) A. C. 552; 62 L.J. P. ©. 127;1 R. 428; 
69 L., T. 504; 42 W. B. 129, 
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except to the extent it does by its terms: 
“wiz, the lowest price. Everything else is 
left open and the reply telegram from 
Balthazar cannot be treated as an acceptance 
of an offer to sell to them. It is an offer 
that required to be accepted by Shew 
Bux. The mere statement of the lowest 


price at which the vendor would sell 
contains no implied contract to sell at 
that price to the persons making the 


inquiry. Again, in- the present case when 
‘Baltbazar telegraphed that he had sold the 
house in 29th Street and had received 
earnest money Shew Bux promptly replied 
that he could not sell the house alone but 
only the three properties together. Hvidence 
is led to show why he desired to sell the 
three properties together, viz., that he was 
closing his business in Rangoon. It seems 
very likely that he had no intention of 
selling the properties singly. The first 
telegram says: “Have likely purchaser 
your 3 properties”. Even supposing that 
Shew Bux’s first telegram was an _ offer 
to sell (and I have already held that 
it was not) the farther consideration 
would arise whether it was an offer to 
sell the properties collectively or singly. ` 
Having in view the words of the first 
telegram I would hold that thé appellants 
bave not proved it was an offer to sell 
only one of the properties, supposing it 
was an offer at all. 

It is urged that Shew Bux’s telegram 
giving the lowest prices for each and 
asking for a reply constituted Balthazar 
his agent to sell—that Balthazar besame 
the broker for both parties; but it was 
admitted that Shaw Bux’s telegram only 
constituted Balthazar his agent if it was 
an offer ‘to sell. I have already held that 
it was not, and so the contention cannot 
prevail, The appeal must, therefore, in my 
opinion, fail, and it is unnecessary to consider 
whether the second set of respondents had 
notice of the contents of the telegrams that 
passed between Balthazar and Shew Bux 
which L have set out. 

I would dismiss the appeal with costs to 
the second set of respondents, 

Twomey, J.—I concur. 

` Appeal dismissed, 
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MADRAS HIGH COURT. 
Crvit Revision Petition No. 920 or 1912.. 
Febrnary 13, 1914. 
Present: —Mr. Justice Seshagiri Aiyar. 
MADURATHACHL by HER AUTHORISED 
agent VAITHIALINGA PILLAJ— 
DerenDANT—PETITIONER 
versus É 
CHOKALINGA PILLAY-—PLAINTIFE 
— RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. F,r- 12 
— Service, personal and substituted, when to be effected. 
If a defendant is going about from place to place, 
jt is nol the duty of the plaintiff to go about seeking 
bim in all the places through which ho is travelling, 
unless the defendant has any other place of residence 
or business, in which case the plaintiff is bound to 
take ont summons to that other place to which he has 
been directed. : 
Abraham Pillar v. Donald Smith, 29 M. 324, followed. 
Vellayappa Chetty ve Veerappa Chetty, 22 Ind. Cas. 
498; (1914) M. W. N. 79; 1 L. W, J, followed. 
Petition, under section 25 of Act IX of 1587, 
praying the High Court to revise the order 
of the Subordinate Judge of mlayavaram, in 
Miscellaneous Appeal No. 408 of 1912in 
8. C. S. No. 550 of 1912. 
Mr. T. Narasimha Atyangar, for the Appel- 
lant. 
Me. G. 8. Ramachandra Aiyar, for the 
Respondent. 


JUDGMIENT.—In this case the summonses 
were taken outtothe defendants to their 
usna] place of residence at Melayur on two 
occasions. On the first occasion, when the 
serving officer went there, he made inquiries 
of one Pasupathi, who was said to be the 
agent or Kariasthan of the 2nd defendant, of 
the village Munsif cf the plase and of the 
neighbours. The serving cflicer was told 
that the three defendants bad left for 
different places and it was not known when 
they might retarn. The plaintiff after wait- 
ing for about four months took outa second 
summons; and the serving officer again went 
to the usual place of residence of the defend- 
ants and he wes told the same story over 
again. On both occasions full inquiries were 
made and the serving officer’s endorsement 
shows that it was not practicable to effect 
personal service upon the defendants. Rule 
12 of Order V, Civil Procedure Code, lays down 
that personal servica should be effected if it is 
practicable. J am asked to hold that where 
on an inquiry the serving officer is told that 
the defendant has left for a particular place, it 
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is the duly of the plaintiff to take out summons 
to the place mentioned to him on inquiry; 
and then if itis found that he has left that 
place also, further attempts should be made 
to follow him up wherever he may be told 
he has gone. I cannot accede to this conten- 
tion. It would makeit impossible for a 
plaintiff to get the defendant served if the 
condition is imposed that the moment that 
he is told that the defendant has gone toa 
particular village he is under an obligation to 
take out summons to that particolar village 
to hetold again that he bas gone to some 
other village. Ifthe defendant had any other 
place of residence or place of business, then 
the plaintiff was bound to take out summons 
to that other -place to which he had been 
directed. But, if a defendant is going about 
from ‘place to place, itis not the duty of 
the plaintiff to go about seeking him in all 
the places through which he is travelling. 
My attention bas been drawn to the deci- 
sion of Sankaran Nair, J., in Abraham Pillai v. 
Donald Smith (1). The learned Judge on 
page 225 says: “It is only when reasonable 
grounds exist for believing that the defendant 
is keeping out of the way to avoid service or 
that for other reasons ib cannot be served in 
the ordinary way thatsubstituted service 
should be ordered.” In this case I held it 
was not practicable to serve the defendants 
in the ordinary way, because on two occasions 
summonses had been taken out to the only 
known place of residence of the defendants, 
andon both cccasions the inquiries elicited 
the fact that they were in other places and 
tkat the time of their return was not known, 
The case of Vellayappa Chetlyv. Veerappr 
Chetty (2) and another is an authority for the 
position that on the first failure of the plaint» 
iff to find ont the whereabonts of the defend- 
ant it is open to the plaintiff to ask for sube 
That is not the case. After 
having ascertained that probably it would 
take some time for the defendants to return 
to their ordinary place of residence, a second 
summons was taken out. I must, therefore, 
regard thatthe plaintiff has done all that 
was practicableto find out the defendants 
and to serve them, and inthe language of 
Order V, rule 12%, Civil Procedare Code, it 
was not practicable to serve them in their 


(1) 29 M. 324, 
(2) 22 Ind. Cas, 498; (1914) M, W.N.79; 1 L, W.1 
T: 


_ to that effect, 
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usual place of residence. I hold that the 
Sabordinate Judge was right in his conclusion 
that the service on the first occasion was & 
proper service. 

One other fact should be mentioned, and 
that is, the agent of the second defendant 
was present on the cceasion of the first 
inquiry, and it is found, and there is evidence 
that on the day when the 
present suit came on for hearing this agent 
wasin Court, though it wasin connection 
with some other suit, and he was aware that 
the namesof the defendants were being 
called out and that the defendants were being 
declared «x parte, still no steps were taken 
until the very end of the time allowed by 
law to present an application to set aside an 
ex parte decree to present this petition, Nor 
does the affidavit filed in support of the 
application to set aside the ew parte decree 
contain facts which would show that the 
delay was unavoidable and that defendants 
have an honest answer to the claim. It 
seems to me that this is an attempt to evade 
the realization of the decree which has been 
rightly passed against the defendants and 
that the suit was left undefended because 
the defendants had really no defence. 

1 dismiss the petition with costa. 

Petition dismissed, 


BOMBAY HIGH COURT. 
FULL BENCH. 
Frest Crvic Appran No, 220 or 1912, 
November 5, 1913. 
Present: —Sir Basil Scott, Kr., Chief 
Justice, Mr. Justice Batchelor and 


Mr. Justice Davar. 
KALYANOHAND LALCHAND— 
Devenpants-~APPELLANTS 
versus 
SITABAI DHANASA—Pratntirr— 
RESFONDENT, 

Civil Procedure Code (Act V of 1908), s. 1l~Euvi- 
dence Act (I of 1872), s. 41—Probate and Administra- 
tion Act ( V of 1881), s. 88—Oontentious probate pro- 
ceedings —Suit—Res judicata-—Conclusive judgment. 

As contentious probate proceedings must take the 
form of a suit in accordance with the provision uf 
section 88 of the Probate and Administration Act, 
such proceedings constitute a suit . within the 
meaning of section 11 of the Civil Procedure Code 
and, therefore, the finding of fact of a Probate Court 
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in such proceedings, that the testator was not of sound 
disposing mind when the alleged Will was made, 
would operate as res judicata between the parties to 
the proceedings although the judgment in such pro- 
ceedings would not be a judgment such as is con- 
templated in section 41 of the Evidence Act inasmuch 
as such judgment does not confer upon or take away 
from any person any legal character. 

decision of the 


First ‘appeal from the 
in 


first class Subordinate Judge at Nasik, 
Suit No. 305 of 1910. 

FACTS.—The facts appear fully from the 
following reference to the Fall Bench by 
Beaman and Macleod, JJ. 


Braman, J.—Dhanasa died in September 
1905. He is alleged to have made a Will 
within forty-eight hours of his death. The 
executors petitioned for probate in 1908. 
The widow Sitabai, plaintiff -in this suit, 
opposed, alleging in general terms that 
there was no Will. To understand the 
vagueness of her caveat it is necessary to 
state that at the time of her husband’s death 
she was a minor. The executors averred 
that the Will was executed in her presence. 
She, therefore, replies in her caveat that no 
such Will was ever execuied in her presence, 
and that what is now propounded as the 
genuine last Will and testament of the 
deceased Dhanaga does not seem to be a 
genuine Will. In the circumstances I do 
not see how she could have been expected 
and L think that her 
contention fairly raised all points upon 
which the genuineness of a Will can be dis- 
puted. 

The learned District Judge refused probate, 
clearly on the ground that the deceased 
Dhanasa could not have been in a sound 
disposing state of mind even were the Will 
really made and signed by him. The 
executors appealed to the High Court, and 
the appeal was disposed of by Soott, O. J., 
and Batchelor, J. The appeal was dismissed 
and probate refused. No definite issue was 
raised—it very rarely is in appeal to this 
Court, but it cannot be seriously denied that 
the Appellate Court held that the evidence 
proved that the alleged testator was not, at 
the time the alleged Will was executed, of a 
sound disposing mind. This is as clear as 
though the learned Judges had raised the 
issue in so many words and answered it in 
the negative and against the executors. It 
is necessary to emphasize these points in the 
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statement of facts, to clear the way of a 
certain amount of irrelevant and untenable 
argument which might otherwise obscure 
the questions we propose to ask a Full Bench. 

The widow Sitabai having come of age 
has now brought the present suit against the 
defendants as executors de son tort. They 
have again set up the Will and claim to be 
invested under it with all the legal character 
of executors. 

Two questions then arise. 

1. Whether section 41 of the Evidence Act 
is not applicable to the judgment of the 
Appellate Court and upon a right construc- 
tion of its terms does not make that judg- 
ment conclusive against the present defence 
of the executors? It is admitted that had 
the judgment been in favour of the Will it 
would have fulfilled all the requirements of 
section 41 and conclusively established the 
legal character of the present defendants. 
But itis contended that a judgment ofa 
Probate Court refusing probate does not, 
having special regard to the language of 
section 59 of the Probate Act, either take 
away any legal character of the defeated 
petitioners, or have the like conclusive effect 
against, which it would admittedly have had 
for, them. 

2. Whether the finding of fact of the 
Appellate Court, that the testator was not 
-of sound disposing mind when the alleged 
Will was made, is not res judicata between 
the same parties in the present litigation? 


The need of reference to a Full Bench 
arises out of the decision of Farran, O. J., 
and Parsons, J., in Ganesh Jagannath v, Ram- 
chandra (1). 


We might, we think, have distinguished 
that case for the purposes of the second 
question without much difficulty, “But it 
appears to have been extended since in this 
High Court by judgments which purport to 
follow it. One of these is an unreported 
decision of Chandavarkar and Heaton, JJ., 
in Suit Appeal No. 261 of 1910 which was 
cited in argument, It appears from the 
record that although the finding of the 
Probate Court was against the “genuineness” 
of the Will, the learned Judges of appeal found 
no difficulty, basing their decision on Ganesh 
Jagannath Dev v, Ramchandra(1)in holding that 


(1) 21 B, 568, 
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-in a subsequent suit between the same parties 


the same question of fact might be raised 
and determined. We are unable to dis- 
tinguish that case from the case before us. 
Ifit be a legitimate extension of Ganesh’s 
case (1), then we find ourselves unable to 
agree with that decision either. 


Both questions are of great general 
importance. Differences of opinion are ` 
likely to arise in answering either, and we 
have, therefore, thought this a suitable oppor- 
tunity to invite an authoritative and final 
answer to both. 


In my opinion the judgment of a Probate 
Court refusing probate is as much within 
the scope and intention of section 41 as a 
judgment granting probate. The distinc- 
tions sought to be drawn, though lying on 
the surface ard easily made intelligible and 
plausible, will not, I- submit, bear critical 
examination. I believe.the true rule to be 
this. In any probate proceeding prosecuted 
to final judgment, that judgment, whether 
for or against the Will, is a judgment in rem 
and, if against the Will, takes away the legal 
characters of all those claiming to be exe- 
cutors and legatees under it, as conclusively 
as a judgment for the Will confers such 
characters upon them, and I further believe ` 
that that rule is universal and subject to 
no exception, Diemissals of petitions for 
probate for default may be distinguished 
and for the purposes of this reference 
neglected. The reasoning which appears 
to underlie that part of the decision in Ganesh 
Jagannath v. Ramchandra (1) and has been 
strongly pressed, with further elaborations, 
upon us by the Hon’ble and learned Advo- 
cate-General is this; Hindu Wills in the 
mofussil unless disposing of property in the 
town and island of Bombay are not governed 
by the Succession Act or the Hindu Wills 
Act. Executors of such Wills derive their 
rights direct from section 4 of the Probate 
Act and are under no obligation to apply for 
probate. Section 187 of the Succession Act 
has uo applicability to them. Ifin the exer- 
cise of a mere option they do apply for probate 
and it is refused, the judgment even going 
the length of declaring that the testator 
was insane when the alleged Will was made, 
or that the alleged Will.was a forgery, they 
may still continue to act under this alleged 
Will in the mofusst! aud’ sel ib up in any 
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suitas though the judgment of Probate 
Court had never been pronounced, 


This appears to me, with all becoming 
deference, to be utterly fallacious. The 
fact that the executors of such Wills need 
not obtain probate to meet the requirements 
of section 187 of the Succession Act, ceases 
to have any bearing or even relevance upon or 
to cases in which they have availed 
themselves of their option and deliberately 
invited the judgment of the Probate Court. 
Once baving done that, once the judgment 
bas been given, it is there, a fact which 
has to be reckoned with and to which all 
the legal force aud effect with which it is 
legislatively invested under section 4l of 
_ the. Evidence Act must be given. The 
degreeand extent of that force and effect 
must be determined solely with reference 
to section 41 and to the fact. of the 
judgment, entirely irrespective of any such 
side consideration’ as that if the executors 
had not voluntarily invoked it, it never 
might have beea given, never would have 
been a fact. 


The learned Judges who decided Ganesh 
Jagannoth v. Ramchandra (1) appear 
to bave made this ono of the main, if 
not” the main, ground of their oon- 
clusion, that in all such cases refusal to 
grant probate, which is in effect an affirmative 
finding against the Will, no matter. how 
worded or how arrived at (as I hope to show 
presently), has not the conclusive effect 
given to all such judgmenta which “confer 
or take away”, etc., certain legal characters 
under section 41. Withall proper respect 
Tam unable to agree in that conclusion. 
Logically it might be extended to every 
case of litigaticn, if the ground of reason 
be confined to the option of the plaintiff 
to sue or not to sue, For no plaintiff is 
legally compelled to sue. But whena 
plaintiff does sue and invites the adjudica. 
tion of the Court, the adjudication and its 
result is binding upon him. It may be 
urged that thisis not quite a fair represent- 
ation of the real argument. What is 
meant isthat executors and legatees gov- 
erned by the Succession Act must sue, if 
they are to obtain any benefit under the 
Will in the character of the executor or 
legatee (section 187), while execntors who 
are not governed by the Act are under no 
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such compulsion. That is perfectly true, but 
jt does not affect, in my opinion, in the slight- 
est degree the validity of the argument, that 
once having chosen to ask for probate they 
must be a3 bound, as any other persons who 
have asked for the same judicial aid, by the 
judgment whether for or against them. It is 
surely a reductio ad absurdum to contend that 
excutors, not governed by the Succession 
Act, may come in and invite the judgment 
of the Probate Court upon a Will, and when 
that judgment positivley declares upon 
evidence that the Will propounded is a 
forgery, may go back to the mofussil and 
continue to act as executors under it, Even 
the Advocate-General shrank from pushing 
his argument that length. Yet that length 
it must go if sound at all. For no true’ 
logical distinction can ever be drawn 
between the particalar grounds upon which 
probate is refused. In every case without 
exception there is one question and one 
only for the Court to answer, Will or no Will? 
Tf it finds that there is a Will (by which, of 
course, I mean a Will legal and valid in all 
respects) it must grant probate. It can 
only refuse probate on the ground that in 
law there is no Will, and the refusal is 


logically tantamount to the affirmative 
proposition, founded upon evidence, that 
there is no Will. So that,in my 


opinion, it does not make the slightest 
difference whether probate be refused for 
failure to comply withthe requirements of 
section 50 of the Succession Act or because 
the Probate Court held that the Will was a 
forgery, or the testator of unsound mind 
when it was made. (I may point out, 
merely as a curiosity of law, that in the 
particalar case with which Farran and 
Parsons, JJ., were dealing, prohate was 
refused for failure to have complied with the 
requirements of section 50 of the Succession 
Act, while, so far as I can gather from the 
fact that section had no applicability at all- 


. tothe case.) But I am now entering upon 


another Jine of reasoning which does not 
properly belong to the ground that if an 
executor hasan option to apply for pro- 
bate or not and does apply the resultant 
judgment is on a different legal footing, 
has different legal consequences, from a 
like judgment given on the application of 
a person who is (virtually) compelled to 
obtain probate under section 187. 
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To say that in the former case the executor 
is in no worse position after asking and 
obtaining the final decision of a competent 
Court against thé Will, appears to me tobe 
logically untenable, to be radieally unsound, 
regarded either theoretically or practically, 
and surely to involve absurd consequences. 

2, It is next contended that since 
section 59 of the Probate Act expressly con- 
fers finality and conclusiveness upon a judg- 
ment in favour of the Will, while the Act is 
silent as to the effect of judgments against 
a Will, thereisa plain and designed legislative 
distinction. The latter cannot be regarded 
as having the same legal effect as the former. 
The answer to this is short and decisive. 
What is wanting inthe Probate Act is 
supplied in section 41 of the Evidence Act. 
As to that it is urged that the section, when 
it speaks ofa judgment “taking away” any 
legal character, means doing so expressly as 
upon a revocation. I think that that is 
much too limited and technical a construction. 
In constrning and applying the section we 
surely must look at whathas actually been 
done, Holding that a Will is a forgery for 
example is, to all intents and purposes, as 
express a taking away of all rights rooted in 
it, as a declaration that the Willis genuine 
and, therefore, entitled to probate is an express 
conferring of such rights. [n reason there is 
no distinction, nor can one be suggested if 
extreme cases like this are put. It is only 
in cases where the ground of refusalis less 
definite, confined, let us say, to formalities of 
execution, rather than to inherent turpitude 
that any room can be found for such argu- 
ments. But here again it is easy to trace 
and expose their radical fallacy. For I 
repeat, and without much fear of contradic- 
tion, that rightly analyzed what every 
Probate- Court has to decide is one- thing 
and one thing only, Well or no Will? A Will 


- „is just as much noć a Willin the eye of the 


law, if essential formalities have not been 
complied with, as though 
affirmatively to have been a forgery. So that 
the refusal to grant probate implies the 
affirmative finding on the evidence no JVali. 
And that being found it follows that the 
Court by declaring that there is no Will 
takes away all legal characters which aro 
referable exclusively to the Will. 

Poshed to its logical conclusion the 
principle contended for by the defendants 
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would warrant executors, not governed by the 
Succession Act, inviting the judgment ofthe 
Probate Court on the same Will year after year, 
thus offending against the universal principle of 
res judicata, Andfor all reason tothe contrary 
I do not see why all executors should not be 
in the same case, that is to say, at liberty‘ to 
try and try again, no matter how often the 
Probate Court had pronounced against the 
Will. Why should one judgment affirming 
a Will be final and ‘conclusive against all the 
world, while a hundred judgments against a 


-Will should have seemingly no legal effect 


whatever? The contention that judgments 
refusing probate do not take away any 
legal character from petitioning executors 
and legatees could hardly be used generally; 
in the exceptional case with which we are 
dealing, namely where the executors are not 
under the disabilities of section 187 and, there- 
fore, need not take out probate at all unless ` 
they desire to get in debts, is shown, 1 hope, 
to rest upon reasoning equally unsound 
and untenable. Indeed looked at merely 
as a logical argament there is much more 
to be said for executors bound by section 
187 than for those who are not. In the 
latter case the argument is that since they 
have rights as executors independently of 
probate, refusal to grant them probate 
cannot take away such rights. Bat that 
is exactly what it does. It would be a 
much more ingenious, and for the mere 
purposes of dialectic a much sounder, 
argument to say that executors and legatees 
bound by section 187 have no rights at 
all under the Will until probate has been 
granted, therefore refusal to grant probate 
does not take away any of their rights or 
characters under the Will, because they 
never had any. Which (as is the other argu- 
ment but more so) is absurd. In my 
opinion where the question Will or no Weil 
is submitted to the decision of a Probate 
Court, tried out and finally determined by 
that Court, its judgment either way is 
conclusive, within the meaning of section 
41 of the Evidence Act. This (oo, in my 
opinion, is by far the mcst important of 
the two questions we are submitting to 
the Full Bexch. For if my view he adopted 
we shall have a clear role of universal 
applicability about which there will be no 
room for further argument or uncertainty, 
the most fruitful sources of litigation, 
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Whereas if in all such cases, I mean where. 


probate has been refused, the judgment 
is nob within the ecope of section 41, the 
parties relying on it bave to fall hack upon 
the general principle of res judicata, matters 
of difficulty and uncertainty are likely often 
to arise. 

If, for example, in the present case the 
jadgment of the High Court on tke pro- 
bate petition of the executors be held to 
be final and conclusive against them under 
section 41 (as with respect I submit it 
ought to be) there isan end of the matter. 
There is no Will, there are no executors, 
no legatees, and the present defence is not 
available to the defendants, 


The point has recently been consider- 
ed bya Division Bench of the Caleutta 
High Court (Mookerjee and Carnduff, JJ.,) 
in Ramani Debi v. Kumad Bandhu Mookerjee 
(2). I do nol. consider it neceesary to 
cases in detail, where 
the point is,as it is here, one of simple 
construction and correct reasoning only. But 
while the tencr of Mookerjee J.’s judgment 
will be found, I think, strongly to support 
my view which also has the support of 
American Courts, all these judicial pronounce» 
ments seem to meto falla little short of 
complete accuracy. Locking to such anthori- 


ties itis fair to represent them as agreeing” 


generally that judgments refusing probate, 
on the merits, are as much judgments in rem 
as judgments granting probate. But this will 
always leave room fora certain amount of 
foggy thought and argument. After all 
what are these judgments in rem but a part 
ofthe law of res judicaia? Just as every 
judgment enter partes upon the same materials 
ia ves judicata between: them and their 
representatives, so in a special class of cases 
the judgment is res judicata not only tnter 
partes but extra partes contra mundum. Hven 


“ sothe judgments in rem are no more than 


res judicata. And we thus arrive at once 
ata simple general principle which will do 
away with all need to argue about particular 
exceptions on any other ground. Ibis this. 
In every case where the judgment is in rem, 
if it would have been res judicata inter partes, 
itis also res judicata against all the world. 
That disposes of all such cases as Mookerjee, d., 
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was considering, and dispenses with the 
need of arguing them. What would not be 
res judicata inter partes (e. g., dismissal for 
want of prosecution) cannot be res judicata 
against anybody. And this brings me back 
to the general rule I began by stating that 
where probate proceedings have been pro- 
secuted to judgment (in other words 
where that judgment would upon the facts 
and contentions before the Court be res 
judicata inter partes), it must always be res 
judicata contra mundum. But until some clear 
view is thus obtained of the fundamental 
principles underlying any part of the law, 
its practical administrationis althost sure 
to be complicated by drawing distinctions 
upon particular cases, most of which in the 
argument here cau easily, I think, be shown 
to be no true distinctions at all. 

I will now deal with the second question 
referred to the Full Bench. Since I would 
use the judgment of the Appellate Court in 
the probate proceedings under section 4] 
against the defendants, it follows from the 
principles I have stated that I consider the 
finding of fact arrived at by their Lordships 
the Chief Justice and Batchelor, J., a res 
judicata and binding upon the present defend- 
ants. What their Lordships found (it is 
merely idle to dispute this because no definite 
issue was framed) was this that having 
regard to the medical evidence, the testator 
Dhanasa was notof sound mind when the 
‘Will was alleged to have been made. There» 
fore there was no Will. If that be res judicata 
in the present case there is an end of the 
defence. Again, the defendants rely on Ganesh 
v. Ramchandra (1). But while the learned 
Judges did‘ decide in that case that the find. 
ing of the Conrt against the Willon the 
probate proceedings was not res judteata 
against the executors, in a subsequent suit they 
did not find that no finding ofa Probate Court 
could ever be res judicata. In the opinion of 
their Lordships there was no issue affecting 
the genuineness of the Will either raised or 
tried, and, therefore, no res iudicata. With all 
respect I submit that that decision, even go 
restricted, is logically indefensible. The 
Court of Appeal deciding the probate applica- 
tion held that to make the Will, a Will legally, 
certain formalities prescribed in section 50 
of the Succession Act were indispensable and 
had not been complied with. It is true that 
section 50 did not, as farasI can now 
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ascertain, apply at all, bat that has nothing 
to do with the prinsiple of the judgement in 
Ganesh v. Rumchandra (1). If it had applied, 
then the finding of the Appeal Court on the 
probate was in effect that its requirements 
had not been complied with, and that as a 
result there was no Will. That I submit is 
in all respects as mucha finding of fact 
as a finding that the Will was a forgery. And, 
in my opinion, ib oughtto have been held 
res judicata in the subsequent suit, There 
can be little doubt having regard to certain 
passages in the judgment that had the finding 
been that the Will was a forgery or that the 
testator was insane when he 
made it, the learned Judges would have 
regarded that as res judicata, So that had 
the matter rested there we might have been 
content to distinguish that case and base our 
present judgment on that ground. But there 
_is the later case desided by Ohandavarkar 
and Heaton, JJ.,in which apparently the 
finding of the Probate Oourt was that the 
Will was not genuine and yet their Lordships 
purporting to follow Ganesh v. Ramchandra (1) 
held that that finding was not res judicata in 
a subsequent suit. Now there could be vo 
question at all, apart from two verbal 
technicalities which I must advert to ina 
moment, but that this finding of fact would be 
(and undoubtedly is) res judicata inter partes. 
The Advocate-General contends that it is 
not because the probate proceedings are not a 
suit. Section 83 provides that wherever 
contentious, probate proceedings shall as far as 
possible take the form of a suit. All appeals 
from them come to the High Court on the 
appellate side in the form of regular 
ordinary first appeals from decrees. To all 
intents and purposes these proceedings are 
suits. But, of course, [ must admit the 
verbal difficalty which I pointed out at once, 
that what is made to conform as nearly as 
possible to another thing is impliedly not that 
thing. 


The second difficulty which I also pointed 
out arises out of the wording of section 11. 
It may be argued that the Court deciding 
the fact sought to be made res judicata is not 
itself competent to try the subsequent suit. 
But let us look first at the reason of the 
thing. Why is this part of the law of 
res judicata? Obviously to prevent matters 
of great importance being decided incidentally, 
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as they often are, ic Courts of inferior jurisdic- 
tion, so as afterwards to exclude those 
matters from the cognizance of Coarts of 
superior jurisdiction. That is the single 
reason for the' rule. But it has no more 


than a verbal application to such a case as . 


this. Here the District Judge, who first 
decided the question of fact, was himself 
competent to try the subsequent suit, in 
which that question of fact would arise; and 
a fortiort their Lordships who heard the 
appeal were competent, and no higher tribunal 
in this country could be found for the trial 
of the issue. In my opinion the objection 
has no real substance, though it lends itself 
to a great deal of technical argument. The 
District Judge remains the District Judge 
when exercising his probate jurisdiction; 
there is no separate Court, Similarly the 
Judges of this High Court are sitting in the 
exercise of their appellate jurisdiction as mush 
to deal with these as with any other first 
appeals, 


As to the first objection, it is met by the 
judgment of the Privy Councilin Ram Birpal 
Shukul v. Mussumat Rup Kuari (3). True 
in that case the res judicata arose out of an 
execution proceeding which is normally part 
of a suit; but that was not the ground upon 
judgment proceeded. Broadly 
that ground was that section 11 doas not 
contain the whole law of res judicata, which is 
general and of universal application. In 
other words, that in a proper case, Courts 
would be perfectly justified in neglecting the 
actual words of section 11, if the substance 
showed that the section ought to be applied. 
And that is certainly the case here. I mean, 
if there is any rea] difficulty in the words, I 
do not agree thab there is, for I think that 
mere quibbling apart, these contentious 
probate proceedings are in effect suits. 
However that may be, I am emphatically of 
opinion that the substance and reason of the 
matter before us makes it as clear a casa of 
res judicata as ever could bə, Here is a 
simple question of fact offered for trial by the 
present defendants to the District Judge and 
found against them. They take it up on 
appeal to the High Court and again the 
finding is against them, Ara they to ba 


allowed now to ask a sesond District Judge, it 


(3) 111. A. 37; 6 A. 269. 
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may be, anda second Bench of this High 
Court totry the identical question of fact 
between the samé parties,on virtually the 
same materials P Surely not. In this suit 
the defendants have added three more 
witnesses, but that, in my opinion, does not 
make the slightest difference. The decisions 
of both the Courts in the probate rested solely 
on the medical evidence. Thatis as it was 
then, and, therefore, there is really no new 
material before us affecting the ground of the 
previous judgments, But even if there were, 
I should still remain of the opinion that no_ 
such evidence could be led, because no such 
issue could be raised again, no such question 
re-agitated. In my opinion, however, it is 
much more important to bave the first ques- 
tion answered in the way I propose. For, if 
it be only on the ground of res judicata that 
the judgment of the Probate Court bars the 
defendants, it would still be open to legatees 
to re-open the question upon exactly the same 
materials, and if there were adczan legatees 
and a dozen executors I see no reason in 
principle why there should not be two dozen 
suits all binging upon the identical question 


of fact, namely, whether or not there ever was 
a Will. 


T cannot bring myself to believe that such 
a result could be in the contemplation of the 
Legislature, or that it would be consistent 
with the administration of this branch of 
the law upon sound general principles. 

In my opinion then the judgment of this 
Appeal Court on the probate, holding that the 
testator was not of sound disposing mind, is 
relevant and conclusive against the present 
defendants under section 41. 


I am also of opinion that even if this be 
not so, the finding of fact arrived at by the 
Jearned Judges of Appeal in the probate suit, 
(I call it so intentionally) is res judicata inter 
partes in the present suit, The parties are 
the same. 


Macreop, J.—For the reasons given by my 
brother Beaman T am of opinion that the 
two questions which we think should be 
referred to-the decision of a Full Bench ought 
to be arswered in the affirmative. 

Mr. Strangman (Advccate Gereral) and 
Mr. Kengainatructed by Messrs. Motichand 
acd Devidas, (with him Messrs, R. R. Desai, D.S. 
Varde and M. V. Bhat), for tho Appollants, 
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Messrs. Ratkes and Wadia (with him 
Messrs. D. A. Khareand A. G. Desai), for 
the Respondent. 

JUDGMENT OF THE FULL BENCH. 

Scorr, O. J.—With regard to the first ques- 
tion referred we are of opinion that section 41 
of the Evidence Act is not applicable to 
the judgment of the Appellate Court. The 
finding of a Court that an attempted proof 
is not a judgment such as is 
contemplated in that section. The only kird 
of negative judgment which is contemplated 
is that which expressly takes away froma 
person the legal character which has up to 
that time subsisted. That is not the case 
with the judgment in question here. 

With regard to the second question we are 
of opinion that the jadgment operates as res 
judicata between the parties. The contention 
was advanced on behalf of the appellants 
that the probate proceedings, in which 
the previons judgment was pronounced, were 
not a suit within the meaning of section 11 
of the Civil Procedure Code, but section 83 
of the Probate and Administration Act 
provides for the form which contentions 
probate proceedings shall take. They must 
take the form as nearly as may be of a suit 
according to the provisions of the Civil 
Procedure Code, in which the petitioner for 
Probate or Letters of Administration shall be 
the plaintiff, and the person who may have 
appeared to oppose the grant shall be the 
defendant. There is no definition of the 
word ‘suit’ either in the Civil Procedure 
Code or in the General Clauses Act, and we 
are of opinion that as contentions probate 
proceedings must take the form of a snit, 
they constitute a suit within the meaning of 
section l1 of the Civil Procedure Code. The 
contention appears to bea novel one, It 
was not advanced, so faras we can gather 
from the reports, in the case of Mirza 
Kurratulain Behadur v. Nawab Nuzhat-ud- 
Dowla Abbas Hossein Khan (4) nor bas it, so 
far as we know, ever been advanced before in 
this Court. 

(4) 32 I. A. 244; 3830. 116; 90. W. N. 088; 1 C. 


L. J. 594; 2 A. L. J. 758; 16 M. L. J. 836; 7 Bom. L. 
R. 876. 
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PRIVY COUNCIL. 

AEPEAL prox THE Oatcotta Higa Comat. 
October 31, 1912, 
Present:—Uord Macnaghten, Lord Moulton, 
Sir John Edge and Mr Amaat Ali, 
Syedrni MAHMUDA KAATUN 

OHOWDHURANI—Peaintirs — 
APPELLANT 
versus 
MAHOMED ELAHADAD KHAN PANI— 
Derexpant—RusponDest. 

Guft—Isawe general —Agent —Account —Relief—-Plead- 
ings. š 

P while going ona pilgrimige to Mecca executed 
a deed of gift of her properties in favour of D and the 
lattor on the same day executed a Nirbandhapatra in 
favour of the former, providing that a four-annas 
share of the properties thus conveyed should remain 
in the possession of P till her death and after that it 
would come into the possession of D. P on her return 
sued D to get the deed of gift set aside on the 
ground of fraud and misrepresentation and to render 
an account: 

Held, that the deed of gift executed by P was a 
deed which operated in presenti in favour of D and 
that although there was a general issue as to whether 
D was liable to account, the Court was not justified in 
passing a decree directing D to render an account in 
respect of the four-annas share comprised in the 
Nirbandhapatra on the footing that in regard to such 
share D occupied the position of an agent. 

Appeal against a judgment and decree of the 
High Court of Calcutta, dated 9th August, 
1905, affirming a decree of the Subordinate 
Judge of Pabna and Bogra, dated 28th 
January 1902. 

FAOTS.—The facts appear from the 
following judgment appealed against which 
was delivered by Ghose and Geidt, JJ., on 
9th August 1905. 


JUDGMENI.—This appeal arises ont 
of a suit in which the plaintiff, a Mahomedan 
lady, Syedani Mahmuda Khatun Chowdha- 
rani, sought to set aside a deed of gift dated 
the 15th Sraban 1303 executed by herself, 
upon the ground that it was obtained by 
the defendant by fraud and misrepresentation, 
and also sought for confirmation of her 
possession in respect of the properties com- 


prised in the said deed of gift and for an’ 


account. The suit has been dismissed by 
the Subordinate Judge of Pabna and Bogra, 
and hence this appeal by the plaintiff. The 
parties to this action are closely related to 
each other, They were both born in the well- 
known Koratia family in the District of 
Mymensingh, the defendant being the nephew 
(brother’s son) of the plaintiff. She, the 
plaintiff, was married to a certain zemindar 
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in the District of Bogra, but, unfortunately 
for her, her husband died after some years 
of her marriage and, subsequently, her son 
also died. By reason of the deatbs of her 
hasband and her son, she became. entitled 
to considerable properties both in the Dis- 
tricts of Bogra and Mymensingh, the bulk of 
tke properties, as one gathers, being situated 
in Bogra. Shortly before the date of the 
transaction with which we are concerned, the 
defendant was induced to come over from 
Mymensingh to reside with the plaintiff; 
and he lived with her asif he was her gon. 
In the Bengali year 1303 she made up her 
mind io visit Mecca on a pilgrimage, and 
naturally there was some discussion as to 
what arracgement should be made as to 
her properties; and it appears that both the 
plaintiff and the defendant came over to 
Bogra accompanied by the principal ser- 
vanis of the plaintiff one of them being a 
relation of her, with a view to take advice 
from Pleaders and Moukhtears as to what 
should be done. It seems to have been 
well understood between the parties that the 
plaintiff should execute a hiba in favour 
of the defendant in respect of some of her 
properties; and, the matter being put to the 
Pleaders and ths Mukhtears assembled in 
her house at Bogra, the conclusion was 
come to that in respect of certain properties 
as were situated in Bogra, there shonld be 
a deed of giftin favour of the defendant; 
and that the latter should execute a deed 
of Nirbandhapatra iu favour of the plaintiff 
under which a fourth share of the properties 
to be conveyed under the hiba should 
remain with the plaintiff during ber life- 
time and, on her death, it would revert, as 
it were, tothe defendant. The plaintifi’s 
case, however, is that what was agreed ‘upon 
between her and the defendant was that a 
deed something like a Will should be 
executed by her, that the properties belong- 
ing to her should come to the defendant 
upon her death and that, during her life- 
time, they would all remain in the owner- 
ship of the plaintiff. The defendant’s case, 
on the other band, is that it was fully under- 
stood between the parties concerned, and the 
advice of the Pleaders and Mokhtears 
assembled at the plaintifi’s house at Bogra 
was to the same elfect, that several of the 
properties belonging to the plaintiff should 
be conveyed over tohim absolutely by a 
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gift and that he, the defendant, should execute 
a Nirbandhapatra to the effect to which we 
have already referred. It appears, upon the 
evidence, that at the assembly which gather- 
ed at the plaintifi’s house at Bogra, and 
after it was settled that a deed of gift should 
be executed by the plaintiff and a deed of 
Nirbandhapatra should be executed by the 
defendant, one of the plaintiff's servants, 
namely, Kalimatuzzama who was her Am- 
Mokhtear, was asked to propose the neces- 
sary drafts. This person prepared the drafts 
and they were submitted to the Pleader Babu 
Beni Madhab Chaki who corrected them, and 
they being fair-copied by another servant 
of hers, Abdul-Karim, who appeared to be 
a roost trusted servant, the deed cf gift in 
question was executed by ber on the 29th 
July 1896, and in the usual course, it was pre- 
sented for registration to the Sub-Registrar. 
The Sub- Registrar came over to the plaintiff’s 
house and, after the document was either 
. read or the purport thereof being explained 
to her, the document was registered on the 
lst August 1896. -Simultaneously with the 
presentation of the deed of kiba to the 
Registrar, the dooument, namely, the 
Nirbandhapnatra, which bore date the 16th 
Srabon 1303 corresponding to 30th July 
1893, was also presented for registration, 
and it was duly registered by the same 
Registrar on the same day, the Ist August 
1896. In October 1596, corresponding to 
Aswin 1393, the defendant's name was re» 
gistered in the Collectorate record as the 
malik in respect of the revenne properties 
comprised in the said deed of gift and it 
would appear upon the evidence, that upon 
such registration taking place there was 
some little rejoicing in the house of the plaint- 
iff. ‘There was a small gathering, and all 
parties concerned and the principal servants 
of the family accepted this registration of the 
defendant’s name as an event of some conse- 
‘quence. The lady left for Mecca in Pous 1303, 
corresponding to January 1897,and she did not 
return to Bogra until June of the following 
year 12898. In the meantime, the- defend- 
ant, who was apparently locking after the 
entire properties, both the 12-annas share 
ag also the 4-annas share of the properties 
in qaestion, sent remittances from time tu 
tima to the plaintiff as Macca for the parpose 
of her expans33. Ir appears that thera was 
some difficulty or other in remittiag monieg 


to her in proper time. There was some 
correspondence between the parties, and we 
have upon record one of the letters 


- which the defendant wrote to the plaintiff 


and which, we may mention, is one 
of the documents upon which considerable 
reliance bas been placed by the learned 
Counsel for the appellant in support of his 


. contention that the deed which she meant to 


execute in fayour of the defendant was not 
a deed of gift but a deed of a very different 
character. We shall presently refer to some 
of the terms of the letter as bearing upon 
the question at issue between the parties. 
We have already mentioned that the lady 
returned to Bograin June 1898 correspond- 
ing to Assur 1805; and it would appear that 
shortly after her return, the parties practi- 
cally fell cnt. The plaintiff called upon the 
defendant for an account. The defendant 
did not render such account upon the ground 
that he was the ownerof the properties 
comprised in the deed of gift, the plaintiff 
saying that no such deed of gift had been 
executed in his favour. The result of this 
altercation was that the defendant was dig. 
possessed, according to the plaintiff, in 
Aghrayan 1305 corresponding to October 
1898, and, according to the defendant, in 
‘Sraban 1306 corresponding to July or August 
1839. The fact, however, remains that the 
defendant was dispossessed by the plaintiff, he 
having been unquestionably in previous pos: 
session and enjoyment of at least a 19-annag 
share of the properties comprised in the deed 
of gift to which we have already referred. 
Subsequently, on the 14th May 1900, the 
present suit was instituted by the plaintiff 
for the purpose already mentioned. We 
have already said that-the defendant’s name 
was registered in the Collectorate as regards 
the zemindart properties, and there can be 
no question thatso faras these properties 
are voncerned, they were in the possession 
of the defendant daring the time that the 
lady was absent from India. The letter to 
whieh we have already referred was written 
by the defendant to the plaintiff on the 18th 
Ohatt 1304. The defendant apparently was 
in difficulties in obtaining money for the 
purpose of sending to the plaintiff and, in this 
letter, he stated, amongst other mattera, ag 
follows: — I do nət find any means of sending 
you money. What I have stated above is, no 
doubt, too-much for me to say. Bat if | 
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don’t state the circumstances how will 
„Huzur come to know of them? for this 
reason, I write to you. Huzur may give 
away your properties to whomsoever you 
like. I have no reason to object to it. I 
am stating to you that nowhere do I get 
money. No one wants to advance money 
on mortgage only, except on interest 
* * *& * Jn my time, I do not get 
the help from Koratia which you used to 
get. Remaining here inthe hope that I 
would get the Pyekar estate, I have become 
deprived of the moveable and immoveable 
properties of the Koratia estate. Last year, 
you got me married. By the will of God, 
that wife died. On marrying fora seomd 
time, I bad to spend Rs. 2,000 or 3,000. 
‘Owing to earthquake in last Jaistha, the 
entire house and rooms have become damag- 
ed. One cannot live in the house noless 
the rooms and doors are repaired. There 
is one easy way. Except that, thers is no 
other way of raising money. If some 
properties be sold by Kabalı, there will be 
no difficulty. Huzar is the Murabbi, the 
estate is yours; that is also not proper for 
me without your permission. So I refrain 
from doing it. To-day having taken a loan 
of Rs. 1,000 on interest, I send you Rs. 800 
by hundi from Caloutta for expenses for 
your coming back aud 1 keep with me the 
remaining sum of Rs. 20) for repairs of the 
houso.” No doubt, some of the passages to 
which we have just referred favoar to some 
extent the contention of the plaintiff name- 
ly, that the ownership of the proparties in 
question did not pass to the defendant; for 
instance, the sentences Huzar may give 
away your properties to whomsoever you 
like. I have no reason to object to it.” 
But it will be borne in mind that she 
had not given away the whole of her pro- 
perties to him. It is only some of the 
properties, perhaps a great many of them, 
in Bogra that the deed of gift conveyed to 
the defendant. But there were other pro- 
perties still remaining in her bands both in 
Bogra and in Mymeusingh to which the 
sentences that we have referred to might as 
well be made applicable. There is, however, 
another passage which rather supports the 
theory seb up by the defendant. That 
sentence is: ‘If some of the properties be 
sold by kabala, there will be no difficalty. 
Hazur is the Murabbi, the estate is yours; 


that is also not proper for me without your 
permission. So I refrain from doing ib”; 
thai is to say, he might sell the properties, 
but in deference to the plaintiff he ought not 
to doso, without her permission. Indeed 
the defendant could not, if the deed which 
the plaintif had executed was not meant to 
operate a3 a deed of gift, sell any of the 
properties comprised in it without an express 
authority from her. The passaga to which 
we have just referred is rather consistent 
with the idea that the deed which the 
plaintiff had executed was meant to operate 
as a deed of gift, than that it should operate 
asa Will, 

Both the plaintiff and the defendant have 
been examined iu this case as also some of 
the principal amlas still in the plaintiff’s 
service. Our attention has bsen called to 
various portions of the evidence of those 
witnesses, and we think there can be no 
reasonable donbt that it was well understood 
between the parties concerned that the deed 
which tne plaintiff meant to execute in 
favonr of the defendant was a deed conveying 
to the defendant in presenti some of her 
properties and that the deed was not meant 
to operate after her death, It is rather 
remarkable and almost inoredible that while 
one of the plaintiff’s principal servants was 
engaged in drafting the documents which 
were to be executed, and Abdul Karim? who 
was almost the factotum of the plaintiff, 
should have been employed in making fair 
copies of those documents, if the case set 
up by the plaintiff bad any real toundation 
in it, that they should not have mentioned 
to her that the deed which was being drafted 
and which was being copied was in terms 
other than those which the plaintiff had 
agreed to. It will ba remembered that the 
defendant was brought over from 
Koratia to Bogra to live with the plaintiff as 
if be was her son. Apparently, she was very 
much attached to him. He was that time a 
youth between 18 and 21. He was almost in 
a strange land. The servants of the plaintiff 
were her servants and in no way interested in . 
the defendant, and is it probable thatthe de- 
fendant was able throagh the aid and in- 
stramentality of the plaintiff’s own servants 
(as it seems to have been the plaintiff’s casa) 
to perpetrate a huge frand upon the 
plaintiff? Oae has only to state the pro- 
position to obtain a satisfactory answer to ib, 
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We do not understand why tbe plaintiff’s 
servants should have entered into a combina- 
tion with the defendant; and one cav hardly 
accept as true the statement that the defend- 
avt, who was quite a young person should 
have had the courage to bring about such a 
nefarious transaction as the one which is said 
to have been concocted in order to defraud 
the plaintiff, 

We do not think it necessary to examine 
the evidence in detail. It is sufficient to say 
that we agree with the Subordinate Judge in 
the estimate of that evidence. He has 
found that the plaintiff was fully aware of 
the contents of the deed which she executed, 
and that, at the time that she conceived the 
idea of executing a deed in favour of the 
defendant, she really meant that it should be 
a deed operating im præsenti in favour of the 
defendant. We think that the Subordinate 
Judge has come to a right conclusion, and 
there is no just reason to interfere with his 
judgment. 

The next question that hag been urged 
- before us by the learned Counsel for the ap- 
pellant is whether the Court below should 
not have given the plaintiff a decree at ‘least 
for an account in respect of the 4-annas share 
of the properties comprised in the Nirbandba- 
patra, which upon all accounts, was in the 
hands of the defendant during the plaintifi’s 
absence from India. Atone time we thought 
that the plaintiff was entitled to some relief 
or other in respect to this matter though her 
main case had failed; but on looking into it 
more carefully, we have arrived at the con- 
clusion that, in the present case, no relief in 
the shape of an account can be awarded to 
the plaintiff. It will be observed, looking at 
the plaint and the relief sought for therein, 
that the action of the plaintiff was upon tbe 
footing that the whole of the properties com- 
prised in the deed of gift were properties 
belonging to the plaintiff and that the defend. 
ant held the same ‘as agent. Tt has been 
found that three-fourths of the said properties 
were not in the possession of the defendant 
as agent but as owner, and the only question 
that may possibly arise is whether in regard 
to the one-fourth share of the properties com- 
prised in the deed of Nirbandhpatra, the 
defendant did not occupy the position of an 
agent of the plaintiff, and as such whether he 
is not bound to render to the plaintiff an 
account, If we were to award to the plain- 


tiff a decree calling upon the defendant to 
render an account to the plaintiff in respect 
of the said 4-annas share, it would be upon a 
basis wholly different from that upon which 
the suit was founded; and we observe that 
beyond the general issue that was framed in 
the Court below, namely, whether the defend. 
ant was liable to renderan account to the 
plaintiff, there was no precise issue directed 
to the 4-annag share of the properties com- 
prised in the deed of Nirbandhapatra: and 
indeed the learned Counsel for the appellant, 
when atthe conclusion of his argument he 
urged before us that a decree declaring the 
plaintiff entitled to an account against the 
defendant in respect of the 4-anuas share of 
the properties comprised in the Nirbandha- 
patra should be passed, did not go into any 
evidence as bearing upon the question whe- 
ther the defendant, asa matter of fact, ocou- 
pied the position of agent to the plaintiff 
and as snch was liable to render an account 
to her. Bat, however that may be, it seems 
to us that to allow the plaintiff a decree for 
account in respect of the 4-annas share of 
the properties comprised in the Nirbandha- 
patra upon the footing that, in regard to such 
share the defendant occupied the position of 
an agent of the plaintiff, would be giving her 
a reliéf upon a state of facts wholly different 
from those upon which the snit was based, 
and upon which the case was fought ont in 
the Court below. For these reasons, we 
think that upon the plaint as it was presented 
in the Court balow, the plaintiff is not en- 
titled to any relief in the shape of account in 
regard to the 4-annas share of the properties 
comprised in the Nirbandhapatra in ques- 
tion, The result is that this appeal is dige 
missed with costs. 

The plaintiff appealed to the Privy Coun- 
cil on the ground that she was entitled to 
claim from the respondent an account in 
regard to the 4-annas share of the properties 
which she had made over to him as her agent, 

Messrs. L. DeGruyther, K. O., and Bhug- 
wandin Dube, for the Appellant, 

Sir E. Richards, K. O., and Mr, Ross, K. 0., 
for the Respondent. 4 

JUDGMENT. 

Thorp MAGNAGHTEN, —Their Lordships think 
this appeal must be dismissed and the appel- 
lant must pay the costs. They will humbly 
advise His Majesty accordingly, 

Appeal dismissed with costs. 
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Solicitors for the Appellant: Messrs. T. L. 
Wilson Y Oo. i 


Solicitors for the Respontient: Messrs, IV. 
W. Pog § Co. 


MADRAS HIGH COURT. 
Cıvıl MiISOBLLANEOUS Apesat No. 310 or 
S 1912, | 
i February 17, 1914. 
Present:—Mr, Justice Sadasiva Aiyar and 
: Mr. Justice Tyabji. 
VASUDEVA REDDY alias RAMASAMI 
REDDY MINOR BY GUARDIAN TAE 2ND 
|“ APPELLANT PRASANNA VENKATARAMA 
-© REDDY— APPELLANTS 
TVEEUE 
NALLAPPA REDDY—Responpent, 
Registration Act CII of 1877), s. 49, cls. 2 (7)— 
Unregistered lease cannot be used as evidence even 
of agreement to lease. : i 
An agreement to lease is a transaction affecting 
immoveable property and should be registered. 
Narayanan Chetty v. Muthiah Servai, 8 Ind. Oas. 520; 
OM. L. T. 142; 21 M. L. J. 44; 35 M. 63, followed. 
An unregistered lease deed cannot be used as evi- 
dence of even an agreement to lease. 


Civil Miscellaneous Appeal against the 
order of the District Court of Trichinopoly 
in Appeal Suit No. 412 of 1911, preferred 
‘againsb that of the District Munsif of 
Namakkal, in Original Suit No. 297 of 1911. 


TAOTS.—This is a suit for the enforcing 
of specific performance of an agreement to 
lease. The plaintiff is a lessee; the Ist 
defendant is the minor landlord and 2nd 
defendant is his guardian appointed by the 
Court. The plaintiff entered into an agree- 
ment with the 2nd defendant that he should 
lease out certain lands for five years ata 
rental of Rs. 160 a year. The terms were 
these:—The plaintiff shall be allowed to 
fell for his own use all the trees on the 
land, except tamarind trees, and in consider- 
ation thereof the plaintiff should remove at 
his cest the prickly-pears overgrown on the 
land. The terms were reduced to writing, 
but no siamp paper was purchased, and the 
. deed was not executed or registered. Tho 
. District Munsif construed this to be a sale, 
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held the 2nd defendant as not authorised to 
effect ib without the sanction of the Court 
and” dismissed the sait., The District Judge 
on appeal heid that there was merely 
an agreement to lease and the writing can be 
used as evidence for that purpose though 
neither stamped nor registered, The present 
appeal is against that’ decree. | 


Mr. T. R. Venakatarama Sastri, for the 
Appellants. : - 

Mr. M. O. Parthasarathy Atyangar (with 
him Mr. O. Narasimha Ohatrar), for the 
Respondent, i 


JUDGMENT.—We think that the learned 
District Judge was rightin his view that 
the suit is based on the prior agreement to 
lease and not on the unregistered lease-deed, 
which is inadntissible in evidence to prove 
that the plaintiff has obtained an interest as 
lessee. The remand order passed by the 
District Judge is, therefore, right. 

But the District Judge was in error in 
holding that the unregistered lease-deed is 
admissible as evidence of the prior agree- 
ment to lease. The decision of Narayanan 
Ohetty v. Muthiah Serrat (1) (by which we 
feel ourselves bound) shows that an agree- 
ment to lease'is also a transaction affecting 
immoveable property. A document which 
requires registration and is not registered 
cannot be used as evidence of any transaction 
affecting immoveable property [section 49 
clause (c) of the Indian Registration Act] 
and hence the unregistered lease-deed 
cannot be used as evidence of even an agree- 
ment to lease, 

With these observations we dismiss the 
appeal with costs. . 


Appeal dismissed. 


(1) S Ind, Cas, 520; 9M. L, T. 142; 21 M. D, J. 44; 
35 M. 63, 
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NANDA KUMAR HOWLADAR v. RAM JIBAN HOWLADAR, 


CALCUTTA HIGH COURT. 
LETTERS Patent Appza No. 47 or 1913. 
March 26, 1914. 

Preseni:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice D. Chatterjee. 
NANDA KUMAR HOWLADAR——PLAINTIEF 
—APPELLANT 
VETSUS 


RAM JIBAN HOWLADAR AND ANOTHER — 
DEFENDANTS— RESPONDENTS. 

Fraud—Impugniny previous decree on ground of 
jfraud—Mere general allegations, whether swfficient— 
Nature of fraud to be proved—Res judicata. 

One who secks to impugn a decree passed after 
contest takes on himself a vory heavy burden, which 
is not satisfied by werely inducing the Court to 
come to the conclusion that the appreciation of tho 
evidence and the ultimate decision in tho former suit 
were erroneons. 

A prior judgment cannot be upset on a mere 
general allegation of fraud or collusion, it must be 
shown how, when, where, and in what way the fraud 
was committed. i 5 

Shedden v. Patrick, 1 Macq. H. L, 535, followed. 

The frand must be actual, positive frand, a meditat- 
ol and intentional contrivance to keep the parties 
and the Court in ignorance of the real facts of the 
case and obtaining the decree by that contrivance. 

Observation of Sir John Rolt, L. J., in Patch v. 
Ward, L. R. 80h. App. 203; 18 L. T. 184; 16 W. R. 
44l, relied upon. 

Where there is no suggestion that the decree in 
a previous suit between the parties was fictitious 
or that the plaintiff in the second suit was pre- 
vented by any contrivance from placing before the 
Court in tho former suit`any materials relevant to 
tho issue, nor has there been any subsequent 
discovery of evidence that goes to show fraud, or 
that the Court was misled in the former suit: - 

Held, that the decree was binding upon the 
parties. ` 4 

Appeal under section 15 of the Letters 
Patent from the following judgment of Mr. 
Justice Chapman, dated March 17th, 1913, in 
Second Appeal No. 182 of 1911. . 

CuarMan, J.—Defendant No. 1 appeals. 
The plaintiffs are the holders of a six. 
annas share of a tenure. The tenure 
has been partitioned. The plaintiff's case 
was that they were in immediate posses- 
sion ofall the lands allotted to their six- 
annas share, and that inspite of this the 
“ defendant No.1 fraudulently obtained an 
entry in the Settlement Record to the effect 
that, he the defendant No. J, held a sub-tenure 
under the plaintiffs and that the plaintiffs 
were in cultivating possession of the land 
as his, the defendant No. 1’s, tenants. After 
obtaining this entry in the Ssttlement Record 
the defendant No.1 sued the plaintiffs for 


rent and obtained a decree, The present suit 


was fora declaration that the rent decre® 
obtained by defendant No. 1 was inoperative 
and that the plaintiffs were in possession of 
the land not as the tenants of defendant No. 1 
but in their own right as tenure-holders. 
The learned Subordinate Judge has decreed 
the plaintiffs’ suit, 

Defendant No. l appeals and contends that 
the suit was barred by reason of the previous 
decision in the suit for rent. The contention 
must, in my opinion, prevail. The question 
ab issue inthe rent suit was whether the 
present plaintiffs held the lands as the 
tenants of defendant No, 1 or in an independ- 
eut capacity. That is exactly the same 
issne that was raised in the present suit. I 
am aware that the Court has always beeu 
slow to treat the decision in a suit for rent 
as ares judicata upon a question of title and 
I have endeavoured to distinguish the ques- 
tion decided in the rent suit from the question 
raised inthe present suit bat have heen 
unable to do go. 

It is thea contended that the plaintiff was 
entitled in the present suit to assail the 
decision in the rent suit upon the grounds 
that that decision was based upon an entry 
in the Settlement Record which was obtained 
by fraadolent means. Bat tho issue whether 
the entry was obtained fraudulently or not 
was expressly raised and decided in the rent 
suit and cannot, in my opinion, ba ra-opened. 
I hold this view quite independently of the 
principle which has been laid down in this 
Court that a desree cannot be asz3ailed 
collaterally merely upon the grounds that iù 
is based upon parjared evidence. 

The result is that the judgment and decree 
of tha learned Subordinate Judge are set 
aside and the suit dismissed with costs in all 
Courts. 

From the above jodgment the plaintiff 
appealed under section 15 of the Lettars 
Patent. . 

Babu Brojendra Nath Ohatterji for the 
Appallant, 

Babu Gunada Oharan Sen, for the Respond. 
ents. 


JUDGMENT., 


Janzgixs, O. J.—By this suit the plaintiffs 
seek to establish their title to land. The 
first defendant contends that the validity of 
this title had been decided adversely to the 
plaintiffs by the decree of a competent Court 
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ina previous suit between the said parties, 
and so cannot now be tried, 

The plaintiffs reply that the previous 
decree cannot support the plea of res judicata 
and, alternatively, that it was obtained by 
fraud. Mr. Justice Chapman, reversing the 
decree of the loner Appellate Court, held 
that the decree in the previous snit supports 
the plea of res judicaia and that there is no 
evidence thatthe decree was obtained by 
fraud. From this judgment the present 
appeal has been preferred. The jurisdiction 
to impugna previous decree for fraud is 
beyond question; it is recognised by section 
44 ofthe Evidence Act and ia confirmed by 
a long line of authority. But itisa jurisdic- 
tion to be exercised with care and reserve, 
for it would be highly detrimental to 
encourage the idea in litigants that the final 
judgment in asuitis to be merely a prelude 
to furtber litigation. The fraud used in 
obtaining the decree being the principal 
point in issue, it is necessary lo establish 
it by proof before the propriety of the prior 
decree oan be investigated: Mitford on 
Pleadings 113. Decrees may be (1) by con- 
sent, (2) ew parte or (3) after contest, 
apparent or real; and though each is liable 
to be attacked for fraud, the character of the 
fraud would vary with the circumstances of 
each: case. One who sesks to impugn a 
decree passed after contest takes on himself 
a very heavy burden, and itis not satisfied 
by merely inducing the Court to come to the 
conclusion that the appreciation of the evi- 
dence and the ultimate decision in the former 
suit was erroneous. A prior judgment, it has 
been said, cannot be upset on a mere general 
allegation of fraud or collusion; it must be 
shown how, when, where, and in what way 
the fraud was committed. [Shedden v. Patrick 
(D). 

Sir John Rolt, L. J.,in Pateh v. Ward 
(2), discussing what is meant by fraud 
when it is said that a decree may be 
impeached for frand, said: “The fraud 
must be actual, positive.frand, a meditated 


and intentional contrivance to keep the 
parties and the Court in ignorance of the 
real facts of the case and obfaining 


thet decree by that contrivance,” And 


(1) 1 Macq. H. L. 535. 
(2) (1867-68) L. R. 3 Ch. App. 203; 18 L. T. 134; 
16 W. R. 441. 


Lord Selbourne in Ochsenbein v. Papelier (3) 


quotes as sound law the dictum of 
Chief Justica DeGrey in the Duchess of 
Kingston's case (4) that a judgment, 
“like all other acts of the highest 
judicial authority is impeachable from 
without; although it is nob permitted 
to show tbat the Court was mistaken, 
it may be shown that they were 
misled.” 

Both suits now under consideration 


turn on the existence or non-existence of 
an alleged nim-howla, a question of fact 
to be determined largely by the appreciation 
of evidence. The Munsif in the former 
suit affirmed the existenca of the nim howla, 
and from his decision no appeal was 
preferred. 

In this suit the Court of first instance 
came to the same conclusion on the evi- 
dence in this case. The lower Court of 
Appeal, however, for some reason did not 
agree with this appreciation of the evidence 
and, therefore, held the decree in the 
former suit fraudulent. There is, however, 
no suggestion that the decree in the 
previous suit was fictitions or that the 
plaintiffs in this suit were prevented by 
any contrivance from placing before the 
Court in the former suit any materials 
relevant to the issue, nor has there been 
any subsequent discovery of evidence 
that goes to show fraud, or that the. 
Court was misled in the former suit. 
In effect; when analysed, the judgment of 
the lower Appellate Court is no more than 
are-trial of the merits of the original suit 
and a determination that the Judge who 
decided that sait was mistaken. But the 
Court in this suit has no jurisdiction to. 
decide on the merits of the former judg- 
ment: its function was to decide whether 
that judgment was vitiated by fraad. 

There, therefore, was an error of law 
committed by the lower Appellate Court 
and Chapman, J., rightly reversed its 
decree, for, as fraud was not proved, the 
prior decree saffisiently supports the plea 
of res judicata. 

The appeal must, therefore, be dismissed 
with costs. 

D. OHATTERIRE, J.— The fraud alleged 

(2) L. R. 8 Ch. App. 695 at p. 698; 42 L. J. Ch. 861; 


28 L. T. 459; 21 W. R. 516. 
(4) 1 Leach, C. O. 148; 1 East P. C. 468, 
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in this case was the wrongful procurement 
by the defendant of the entry of the nim- 
howlaia the Record of Rights. The same 
allegation was made in the rent suit, and 
the matter was adjudicated upon in the 
- presence of both parties. It was a matter 
substantially in issue in that case and I 
.think it would be clearly offending against 
the rule of res judicata to allow the plaintiff 
to re-open that question. 
-L agree, therefore, in 

appeal, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Frest Civics Apesat No, 261 or 1912. 
March 16, 1914, 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
BHAGWAN SINGH—Derenpant— 
APPELLANT 
COT EUs 
MUHAMMAD MAZHAR ALI KHAN— 

Praintive—-ResPoNDENT. : 


Transfer of Property Act (IV of 1882), s. 82—Rate- | 


able contribution, principle of—Determination of pro- 
pertionate liability by Court— Mortgage. 

Where several properties belonging to different 
persons are liable under the same mortgage and the 
owner of one of the properties discharges the mort- 
gage the owners of all the properties liable under 
the mortgage are bound to contribute their quota of 
liability for the mortgage-debt. The Cour ought to 
determine the value of the several items of property 
belonging to different owners. The value to be so 
ascertained should be the value at the date of the 

_ mortgage. After ascertaining the value of the 
different properties, the Court should determine what 
ie the rateable liability of each of the properties for 
the total amount of the mortgage-debt. ‘The Court 
must then ascertain how much each party has con- 
tributed to the payment of the debt. In making this 
inquiry it ought to disregard the purchase-money 
which any of the purchasers have paid or retained. 
Having ascertained the amount each party has contri- 
buted, the Court should proceed t> apportion the 
liability between the different properties. ._In so 
apportioning the liability, each property must be 
debited with its own share of liability. 

Hariraj Singh v. Ahmad-ud-din, 19 A. 545; A. W. 
N. (1897) 168, referred to. 


Firat appeal from the decision of the 
Additional Subordinate Judge of Moradabad, 
dated 20th May 1912. 

Mr. Sital Prashad Ghose, for the Appel- 
lant, 


dismissing this 


_of the rent. 


Mr. Mohan Lal Sandal, for the Respond- 
ent. 

JUDGMENT.—This and the connected 
appeals arise out of a suit for contribution 
brought by the plaintiff, Mazhar Ali Khan. 
The claim appears to have been brought on a 
wrong principle and the parties went to 
trial on a mistaken idea of the principle 
which governs .snits of this deseription. 
It appears that on the 14th of Maroh 
1889, one Musammat Kundan made a mortgage 
of eleven items of property in favor of Muham- 
mad Baksh and Khuda Baksh. On the 15th 
of March 1839 the mortgagees, whose 
mortgage was a usufructuary mortgage, 
granted to the mortgagor a lease of the 
mortgaged property and for securing the 
payment of the rent reserved by the 
lease, the mortgagors granted a second 
mortgage of their property to the morb- 
gagees. A part of the mortgaged property, 
namely, the zemindari share in the village 
of Adampur, was- taken away by a pre-emptor 
and it seems to be the common case of the 
parties that this part of the mortgaged pro- 
perty was no longer to be regarded as part 
of the mortgage security. The present 
plaintiff purchased one of the mortgaged 
villages, namely, Champauli, and Roshan 
Singh (the  predecessor-in-title of the 
defendants Nos. 1—6) purchased Maharana, 
and Milk Adampur. The total amount of 
consideration for these two purchases was 
Rs. 11,000, but this was not paid to the 
vendor. A suit for redemption of the 
usufructuary mortgage was brought by 
the purchasers and by Musammat Alimun- 
nissa, to whom the interest of the mortgagor 
had passed, and a decree for redemption 
was obtained on the 13th of September 
1902, the amount of the murtgage money 
to be paid by the plaintiffs being declared 
to be Rs. 11,887-3-3. This sum appears 
to have been paid and the plaintiffs in the 
redemption suit apparently got possession. 
Subsequently the original mortgagees, under 
the kabulzat executed in their favour on 
the 15th of March 1889, brought a suit 
for arrears of the rent reserved by the 
lease granted by them and they prayed 
for sale of the property hypothecated under 
the kobultst to secure the proper payment 
A decree was passed by the 
Court directing the plaintiffs to that suit 
to pay into Court the amount of the 
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redemption decree, namely, Rs. 11,887-3-3, 
as a condition precedent to their obtaining 
a right to sell the hypothecated property. 


They paid that amount and were entitled - 


to realise that sum as well as the amount 
due to them, the total of which was 
Rs. 18,289-5-4 by sale of the hypothecated 
property. Part of this sum was paid into 
Court in different amounts, but this did 
not satisfy the decree, and accordingly on 
the 20th of May 1909, the villages of Cham- 
panli and Maharana and mango groves 
in Tashtpur (that is, properties Nos. 5, 6,5 
and 9 specified in the jndgment of the 
Court below) wero sold by auction and 
were purchased by some persons who aio 
outsiders to this suit. The plaintiff de- 
posited the amount for which the property 
had been put upto sale as also the 5 per 
cent. required to be paid to the auction- 
purchasers under Order XX{, rulo 89 of the 
Code of Civil Procedure, and the sale fee and 
the sale was set aside. Thereupon the plaintiff 
brought the suit, out of which these appeals 
have arisen, for contribution on the alle- 
gation that his property had to bear more 
than ifs proportionate share of liability, In 
putting forward these matters what he 
claimed was this. He said that cut of the 
total amount which had been deposited in 
full satisfaction of the decree and the 5 
per cent. paid io the auction-purchacers and tLe 
sale fee, he had paid Rs. 14,346-3-3. Out 
of this sum be gavecreditfor Rs 5,750, the 
amount of the corsideration for the sale 
in bis favour which he had not paid to his 
vendor, and he claimed the kalarce from 
the defendants, the owrers of the other 
propeitica crdered tobe sold by the decree 
in the suit for arrears of rent to which we 
have referred akove. He left cut of cou- 
sideration the proportionate amount cf 
liability of his properfy for the mortgage 
which was given effect io by the decree 
aforesaid, The Court below also in deciding 
the case declared the defendants liable for 


the amounts fcr which they had purchased- 


paris of the property ard has wholly, as 
it appears to us, failed to take into consider- 
ation the principles of the rale laid. down 
in section 162 of the Transfer of Property 
Act. Inasuit of this kind whero several 
rroperties belonging to different persons 
- are liable pnder the same mortgage ard the 


owner of one of the properties discharges the 
mortgage, the owners of ali the properties 


.liable under the mortgage are bound to 


contribute their quota of liability for the 
mortgage-debt. Therefore, in the present 
case what the Court ought to have done 
was to have determined the value of the 
several items of propetry now belonging 
to different owners. The value to be so 
ascertained should be the value at the date 
of the mortgage and not necessarily the price 
which was paid for it by the present owners. 
After ascertaining the value of the different 
properties the Court should have determined 
what was the rateable liability of each of 
the properties for the total amount of the 
mortgage-debt, that is, of the amount pay- 
able under the decree. The Court must 
then ascertain how much each’ party has 
contribated tothe payment of the decretal 
amount. In making this inquiry it ought 
to disregard ihe purchase-money which 
any of the purchasers have paid or retained. 
The purchase-money was money which 
belonged to the vendor, that ig to say, 
the mortgagor, and it was only retained 
by the purchasers for the parpose of dis- 
charging the prior mortgage generally. 
Having ascertained the amount each properly 
has contributed the Court should next 
proceed to apportion the liability between 
the different properties. In so apportioning 
the liability each property must be debited 
with ifs own share of liability. We may 
illustrate this by an example. Suppose 
three properties, A, B and © belonging to 
different owners are comprised in one mortgage 
for Rs. 20,CCO. Property Ais worth Rs, 20,000, 
Properties Band © are worth Rs.. 10,000 
each. The owner of property A pays 
off the entire mortgage. He can recover 
Ra. 5,0C0 from each of the other properties, 
Again suppose the properties all belong to 
the same owner. Property A is sold to X 
for Rs. 20,0C0, X retaining Rs. 10,000 ont 
ofthe purckase-money to meet his share of 
the morigege. Properties B and © are 
sold to other persons. X tben rays off the 
entire mortgage. A can only recover 
Rs. 2,500 from each of the other owners. The 
mortgage debt must be deemed to have been 
reduced by Rs. 10,000 by the mortgagor him- 
self when he allowed A to retain Rs, 10,000 
out of the purshase money. On this point 
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we may refer the Court below to the case of 
Hariraj Singh v. Ahmad-ud-din Khan (1). 
In the present case the Court has not 
charged the plaintiff with any portion of 
the amount for which his own property is 
liable, but has made the defendants and 


their property Hable not only for their 
own quota of the debt but also for 
the plaintiff's own share. Thisis clearly 


wrong. We may mention here also that 
when the Court is ascertaining the amount 
‘which the plaintiff has contributed to the 
discharge of the mortgages, it will disregard 
. the sum of Rs. 5,750 which the plaintiff 
himself admits he retainad and has never 
applied in discharge of tte mortgage. 

Again, we find thatthe Court below has 
included a sum of Rs, 610 and also Re. 37, 
in all Rs. 647, being the5 percent. which 
had to be paid to the auction- purchaser when 


the sale was set aside and the auction fees, : 


These are not sums which would come under 
section 82 of the Transfer of Property Act, 
and they could only be awarded against the 
defendants upon the equitable ground of 
salvage, Under no circumstances could any 
portion ofthis sum be awarded against the 
defendants other than defendants Nos. 1—6 
and 8 and 10 because their property was not 
sold. Again we find that defendant No. 10 
pleaded that he had purchased part of the 


mortgaged property and that he had paid_ 


into Courta sumof Rs. 628-120 as the 
amount rateably duefrom him. If upon 
ascertaining the liability of this defendant 
in the manner which we have directed it is 
found that the sum of Rs. 628-12-0 is 
sufficient to cover his liability, the suit ought 
to be dismissed against him, and if it is not 
sufficient he ought at least to get credit forthe 
amount so deposited or to ba allowed to with- 
draw it. Similarly, ifthe amount paid by the 
plaintiff does not exceed the amonnt for which 
his property is rateably liable his suit should 
be dismissed. There are other matters to 
which, having regard to the order we intend 
to make, wedo not think it necessary to 
refer. In our opinion there has been no 
proper trial of the suit and the case ought 
to be remanded for re-trial. We accordingly 
set aside the decree of the Court below and 
remand the case with directions to re-admit it 
under its original number in the register and 


(1) 10 A. 545; A, W. N. (1807) 168,- 
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re-try it bearing in mind the observations 
made above. The parties will, of course, be 
entitled to adduce further evidence. Costs 
of this appeal willbe costsin the cause. 
We hope tbat as we have settled the principle 
upon which the case ought to be proceeded 
with, the parties will be wise enough to 
come toa settlement without incurring the 
expenses of a fresh trial. The costs in 
this Court will include fees onthe higher 
soale, 


Decree sv: aside; Oasa remanded, 


LOWER BURMA CHIEF COURT., 
Seoonpo Civiu Appsan No. 152 op 1912, 
February 17, 1914. 

Present: —Mr. Justica Robinson. 
V. R. M, V. A. CHETTY FIRM— 
APPELLANT 
varsus 


MAUNG PO SIN—ResPoNDENT, 

Transfer of Property Act (I? of (832), s. 58—Frun lus 
lent transfer—Suit to avoid ~Frame of suit~-Inteni, 
must be to defraud creditors generally—One creditar 
securing payment of his debt —Purchaiser for present 
consideration—Difference in their liability — Proof, re- 
quired cf each—Relationship—Preswimption, 

A suit founded on section 53 of the Transfer of 
Property Act must be framed as for or on behalf of 
all the creditors generally. An objection on this 
ground, to prevail, must be taken in the first Court, 
but if not so taken, cannot avail in the Appeal Court. 

The intent, which gives a creditor the right to have 
a transfer by his debtor of immoveable property 
avoided, must be an intent to defeat or delay his 
creditors generally, Therefore, a transfer, mado 
with intent to defeat or delay any one particular 
creditor, cannot be avoided against that particulur 
creditor provided that there has been good considera- 
tion and the transaction is not a mere sham, 

A transfer, with intent to defraud creditors gencer- 
ally, made in favour of a creditor securing payment 
of the debt due to himself by superior diligence can- 
not be set aside, even if he was aware of the vendor's 
intention to defeat his other creditors. In other 
words, in the case of such a creditor, proof of valuable 
consideration is ordinarily sutticient, but not so in the 
case of a purchaser fpr present consideration who 
must prove not only valuable consideration but alsa 
the further fact that he was not aware of the vendor's 
fraudulent intent aud that he did not cuter into the 
transaction for the purpose of aiding the treadulenst 
transfer. 

Bhaguant dppaj v. Kidare Kashinotl, 233 Bi 20%; 
% Bom. L. R. 986; San Dua v. Mer: Gale, 3 L. B.R, 
188; Hakim Lil v. Mooshahar Sahu, 84 O, 999; 0 0. L, 
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J. 410; 11 0. W. N. 889; Moung San v. Bit Twan, 8 
Ind. Cas. 965; 6 L. B. R. 195, followed. 

Relationship alone between the transferor and the 
transferee is not suficient to establish such aiding, 
but it is a circumstance giving riseto suspicion and 
one that must, therefore, be very carefully con- 
sidered. 


Mr. Palit, for the Appellant. 
Mr. Moosajee, for the Respondent. 


JUDGMENT.—This is a dispute between 
an attaching creditor and an alleged purchaser 
from the judgment. debtor. Plaintiff ob- 
tained a decree for Rs, 1,400 and costs against 
one Me. Ma Gyi, on the 25th June 1908. 
He applied for attachment of the property 
on the 10th November 1509. Mg. Ma Gyi 
then applied on the 18th December 1909, 
alleging that the decree had been satisfied. 
His application was rejected on the 12th 
February 1910. 

Attachment was then affixed on the pro- 
perty on the 27th February 1910. 

Then Mg. Po Sin applied for the removal 
of the attachment alleging that on the 22nd 
December 1909, he had purchased the prc- 
perty from Mg. Ma Gyi for Rs. 1,000 bya 
registered deed. 

An ex parte order was passed removing the 
attachment on the 12th October, 1910. 

The present suit was filed on the 
August 1911 for a declaration that 
property does. not belong to Mg. Po Sin 
at the date of attachment belonged to 
was in the possession of Mg. bla (yi. 


T have been referred to the following deci- 
sions. In Bhagawant Appaji v, Kidari Kashi- 
nath(1) it was held after a very fulland com- 
plete examination of all the authorities that 
clause 2 of section 53 of the Transfer of Pro. 
perty Act did not apply as it was not found 
that the transfer in question was made 
fraudulently or for a grossly inadequate 
consideration and also that although the 
object of the transfer was to defeat an 
anticipated execution, that did not show 
that the intent was to defeat or delay the 
creditors generally so as to render clause 1 
of the section applicable. 


4th 
the 
but 
and 


In this case the transferee was another 
creditor and it was held that the onus lay 
on plaintiff in the first instance to prove 
that the consideration or part of it was 
illusory. 


(1) 25 B. 202; 2 Bom. L, R. 986. 
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This case was followed by Sir Charles 
Fox, C. J., in the case of San Dun v. Mein 
Gale (2) who held that the intent which 
gives a creditor the right to have a transfer 
by his -debtor of immoveable property 
avoided must be an intent to defeat or delay 
his creditors generally. “If there has been 
good consideration, and the transaction is not 
a mere.sham, a transfer by a debtor, even 
if made with intent to defeat and delay one 
particular creditor, is not impugnable by 
that creditor.” In this case the purchasers 
were sons of the judgment-debtor. 

In Hakim Lal v. Mooshahar Sahu (2) the 
same was held, the transferee being another ` 
creditor. This case was followed by Sir Henry 
Wartnoll, in Maung Son v. Sit Twan (4). 
Mg San was also a creditor and the question 
considered was whether Mg. San’s purpose 
was merely to secure his debt or kis in- 
tention was also to aid Mg. Pa Si in defeating 
Mg. Sit Twan, in covering up his property, 
in giving him a secret interest therein and 
in locking it up for Mg. Pa Si’s own use and . 
benefit. 


In the present case the transferee is Mg. 
Ma Gyi’s son-in-law’s brother according to 
the lower Appellate Court and he is his 
brother-in-law according to the plaint. He 
is, however, a volunteer in this matter and 
not a creditor securing payment of the ‘debt 
due to himself by superior diligence. He 
purchased “for a present consideration; he 
had nothing at stake, no self interest to 
serve; he may with perfect safety keep out 
of the transaction” to use the language of 
Loctrain v. Rastun (5) quoted in Hakim 
Lal v. Mooshahar Sahu (3). In the case of a 
creditor securing himself, proof of valuable 
consideration would ordinarily be sufficient. 
He may be aware of his vendor's intenticn 
to defeat his other creditors and yet this 
would not be enough to cause the transaction 
to be set aside. In the case of a volunteer, 
however, the law would say that he enters 
into ib for the purpose of aiding that frandu- 
lent purpose. Relationship alone is not 
sufficient to establish such aiding, but it 
must be a circumstance giving rise to sus- 
picion and one that must, therefore, be very 
carefully considered, 

(2) 3 L. B. R. 188. ' 

(3) 84 C.999;6 O. L, J. 410; 11 C, W. N. 889. 

(4) 8 Ind. Cas. 965; 5 L. B. R. 195. 

(5) (1899) 9 North Dakota 435; 81 N. W. 60, 
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The learned Divisional Judge had some 
doubt owing to the two rulings of this Court 
appearing to him to be somewhat in conflict 
and I think I should, therefore, state what I 
consider they lay down. Sir Charles Fox 
based his decision on what is a recognised 
rule, namely, that a suit foanded on 
section 53 of the Transfer of Property Act 
must be framed as for or on behalf of all the 
creditors generally. 
taken in the first Court and the suit is one 
on section 53, the contention must prevail. 
The report does not show whether objection 
was taken in the earlier stages or only in 
second appeal. If taken in second appeal for 
the first time, as has been pointed out in the 
cases cited above, it should not be allowed to 
prevail. It isso taken here and I cannot, 
therefore, enforce that rale. Moreover, the 
plaint here alleges it was to defeat plaintiff 
and other creditors. Sir Henry Hartnoll 


based his decision on another rnle, the 


purchaser in his case being a creditor. 

The questions to be decided in this case are 
in my opinion: 

1, Was valuable consideration paid? 

2. Did Mg. Ma Gale act with intent to 
defeat his creditor by removing the property 
out of his reach? 

3. If so, was Mg. Po Sin aware of this 
intent and did he purchase in order to aid 
and abet Mg. Ma Gale? 

If there was no consideration or no real 
consideration the transaction was merely a 
sham aod must be void as against the 
creditor. If valuable consideration’ was paid 
then in the caseofa pure volunteer that is 
not enough and the further questions, stated 
above, if answered against the purchaser, 
will avoid his purchase. 

When Mg. Po Sin applied to have the 
attachment removed, Mr. Dhar appeared for 
plaintiff and opposed it and a day was fixed 
for hearing. The Court took the case up 
aud was apparently informed that Mr. Dhar 
was coming. The note to this effect in the 
diary records that the person appearing for 
plaintiff was only a clerk and had no power-of- 
attorney and could not instruct Mr. Dhar. Tt 
is then erased and the case taken up ex parte, 
the attachment being removed. However, the 
onus is on plaintiff to start with. 


Plaintif .alleged defendant was Mg. .Ma 
Gyi’s son-in-law. In evidence his witness 
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stated he was his son-in-law’s brother. The 
allegation in the plaint was not specifically 
denied in the written etatement but Mg. Po 
Sin and Mg Tha Moung who was also said 
to be a son in-law denied the fact absolutely. 
Plaintiff has not proved any relationship. 

As to consideration defendant states the 
land is worth Rs. 30 an acre and the area 
is nearly 42 ares. At this rate there is 
perhaps no very great inadequacy in the price, 
thovgh Rs. 30 an acre does not seem to be 
mach. No evidence of the value is, however, 
given and I must, therefore, hold that the 
consideration, if paid, was valuable. As to 
payment defendant alleges that Mg. Ma Gyi 
and his wife came to him and asked him to 
buy. This was two days before the deed was 
executed, thatis, therefore, on 22nd Desember 
1909. The land he says is near his house and 
he agreed to buy. On 22nd December, they 
came again and defendant went ont and 
called in Mg. Tha Moung and Mg. Shwe 
Kyin Ket. In their presence he paid ` 
Rs. 700. They all adjourned to Mr. Power's 
house and the deed was drawn up and 
registered the same day, the balance being 
paid at the Registration Office. Tha Moang 
is called but not Shwe Kyin Ket. Tha 
Moung says he alone was present when 
Rs, 700 were paid. He had not forgotten 
Shwe Kyin Ket for he says he was at the 
Registration Office. The discrepancy is 
somewhat significant. 

At Mr. Power’s house Mg. Ma Gyi was 
questioned as to encumbrances. Plaintiff’s 
claim was mentioned by Mg. Ma Gyi who 
said it had been satisfied by the transfer of 
his other land. Mg. Ma Gyihad applied on 
the 13th December alleging plaintiff’s decree 
had been satisfied by transfer of the land. 
By this manœuvre he obtained postponement 
of the attachment and he employed it in 
selling the land to defendant. His applica- 
tion was dismissed. 


Defendant says he had not owned any land 
before, but had worked other people’s land 


. and bad made a profit of about Ra. 400 a year. 


Out of his earnings he had bought three pairs 
of buffaloes and one pair of oxen. His savings 
he kept in his house and had Rs. 1,700 in cash 
in a box at the time of purchase, Rs. 700 
seems a large sum to have paid before the 
deed was drawn up but the matter was to be 
settled forthwith. 
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The land was said to have been sold as 
Mg. Ma Gyi didnot want to live there any 
longer. 

That Mg. Ma Gyi wanted to save what he 
could from the grip of the Chetty is clear. 
The Chetty had a mortgage butit was not 
registered and he only gota money decree. 
Then attachment’ is applied for on 10th 
November, and the judgment-debtors called 
upon to show cause. Mg. Ma Gyi appeared 
and alleged satisfaction and a few days later 
sells before orders were passed. Defendant 
knew admittedly all abont this, but makes 
out that he believed what was told him. He 
made ro inquiries. Iam satisfied that he 
Knew all about the facts and I cannot believe 
he did not know what Mg. Ma Gyi’s real 
object was. His explanation of how he had 
the money to pay is far from convincing and 
his statement in proof of payment is contra- 
dicted by his only witness. The alleged price 
paid is Rs. 250 less than the value of the 
land on his own figures. 

On a careful consideration of the whole 
case it is clear that defendant was a pure 
volunteer, At best, I can only hold that it 
has not been proved that he did not pay 
nor that the price was quite inadequate 
though if, even if paid, possibly was. I 
am satisfied that Mg. Ma Gyi intended to 
remove his property out of the reach of his 
creditor fraudulently and tbat defendant 
knew of his intention and by his conduct 
aided him in doing 80. 

The claim for the costs of the miscellaneous 
case is not now pressed. 

I accept the appeal and declare the sale 
void as regards the plaintiff who may attach 
this land in execution of his decree. Respond- 
ent must pay plaiutiff’s costs in all Courts, 

Appeal accepted. 





_ ALLAHABAD HIGH COURT. 

Civ Revision Apprication No. 77 or 1913, 
January 24, 1914. 
Present:—Mr. Justice Tudball. 

SHEO BALAK PATHAK—Appiroant— 

APPELIANT 
versus 
SU KHDEI~— Oprosite Panty — Risponrent, 
Civil Procedure Code (Act V of 1908),8. 152— 
Clerical error in relief claimed—~Decree— Amendment, 
A person sued for possession of a two-anna 
share, Ho described the property in the plaint 
as a two-annpa share and puid tho Court-fee on 
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that share, In the prayer for relief, however, ab the 
end of the plaint, the word “pie” was written in place 
of “anna”, but the parties knew all along that the 
dispute was with regard to the two-anna share, 
The decree was prepared in accordance with the 
relief claimed: 

Held, that the error in the plaint was a clerical 
one, due to an accidental slip and that the Court had 
power under section 152, of the Civil Procedure Code, ` 
to amend the mistake throughout the record begin- 
ning with the plaint down to the decree. 


Civil revision against an order of the 
Munsif of Basti, dated llth of January 
1913. 

Mr. Jang Bahadur Lal, for the Appellant, 

JUDGMENT.—This application in revi- 
sion arises out of the following circumstances. 
The applicant, Sheo Balak Pathak, is the 
plaintiff decree-holder in a suit, which he 
brought to recover a two-anna share in a 
certain village. That suit was brought 
in the following circumstances. There were 
two brothers, Satti Pathak ‘and Dharkan 
Pathak. Tach of these persons owned a 
village. Dharkan 
died leaving a widow, Musammat Sukhdei, 
who got possession of ber husband’s two-anna 
share. Then Satti died leaving a widow, 
Musammat Har Dei. Har Dei took posses- 
sion of her husband’s two-anna share. She 
then died and was succeeded in her posses- 
sion by Musammat Chaurasi, the mother of 
Satti. Musammat Chaurasi then died where“ 
upon Musammat Sukhdei, widow of Dharkan, 
took possession of Satti’s two-anna share, 
The plaintiff, thereupon, sued as a rever- 
sioner of Satti to recover his two-anna share. 
He distinctly stated in his plaint that he was 
the owner and entitled to possession of the 
“twoeanna share.” He paid Court-fee 
on five times the revenue of the two- 
anna share, But unfortunately in the 
relief at the end of the plaint the word 
“pie” was written in place of “anna”, ao that 
the relief read as if he were suing fora 
two-pie share instead of a two-anna share! 
This clerical error was clearly a slip. It hag 
led to the subsequent trouble. The suic 
was contested. The Court found that the 
plaintiff, as the raversioner of Satti, was 
entitled io his estate. But by reason of thig 
slip at the end of the plaint the Court describ- 
ed the property in suit in its judgment as 
a two-pie share. The decree likewise has the 
same error. Sheo Balak Pathak, when he 
obtained the copy of the decree, discovéred 
tho mistake, He then applied to the Court 
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below pointing out the error and asking the 
Court to amend the mistake. That Court 
has rejected the application on the ground that 
the decree isnot at variance with the judg- 
ment, and that the error sought to be amended 
was brought about by the plaintiff himself 
and he could not go behind the jadgment. 


It seems to me that section 152 of the Code 


‘of Civil Procedure covers the present case. 
There has been a clerical error in the plaint 
which was due to an accidental slip, and it 
haa found its way right through the jadgment 


and the decree. The parties were not 
‘ignorant of the fact that it was the 
two-anna share of Satti which was 


in dispute and in regard to which the 
suit had been brought. In my opinion 
section 152 of the Code of Civil Procedure 
‘elearly applies to the case, and the clerical 
error should be amended throughout the 
record beginning with the plaint down to 
the decree. As the error was made by the 
applicant himself and the present application 
has not been contested in this Court I pass 
no order as to costs, 
Application allowed. 





LOWER BURMA CHIEF COURT. 
Civit Miscentansous Arrear No. 38 or 1913. 
September 10, 1913, 
Present:—Mr. Justice Twomey and 
Mr. Justice Parlett. 

A. T. K.P. L, MOTHIA CHETTY 

l AND CTHERS—~ APPELLANTS 
versus 
L. A. R. ARUNACHALLAM CHETTY 
AND ANOTHER— RESPONDENTS. 

Civil Procedure Code Act (XIV of 1882), s. 20— 
` Penne of swit—Plaintif’s option—Transter, causes of 
~~ Preponderance of convenience. 

Though section 20 of the old Civil Procedure Code, 
which required that a Court must be satisfied that 
justice is more likely to be dono by the suit being 
instituted in some other Court before it requires the 
plaintiff to do so, is dropped inthe new Code and 
the Oonrc’s discretion is thus left unfettered, very 
strong reasons mast be shown under the new, as 
required in the old Code for depriving a plaintiff of 
the right to bring his suitin any Court in which the 
Jaw allows. 

Geffert v. Ruckchund Mohla, 13 B. 178; Tula Ram v. 
Harjiwan Das, õ A, 60; A. W. N. (1882) 164; Khatija 
v. Taruk Chunder Datt, 9 C, 980; 13 0. `L. R. 182; 8 
Jnd. Jur. 143; Church v. Barnett (1871), 6 Ù, P. 116; 
40 L, J, O., P. 188; 23 L. T, 705; 19 W. R. 411, followed. 
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Mr. Giles, for the Appellants. 
Mr. N. M. Cowasjee, forthe lst Respondent. 
Mr. A. B. Banerji, for the 2nd Respondent. 


JUDGMENT. 


PABLETT, J,—li, A. R. Arunachallam of 
Rangoon filed two suits for dissolution 
of partnership ia the District Court of 
Bassein. Fn one case the alleged partnership 
business was carried on at Ngathaingyaung 


_and there were ten partners; in the other it 


was carried on at Athok and there were five 
partners; all of them, however, were also 
partners inthe Ngathaingyaung firm, Eight 
of the defendants in the Ngathaingyaung 
suit and four of those in the Athok suit desire 
the suits to be tried at Sivagunga in the 
Madras Presidency and have filed appli- 
cations under section 22 of the Civil Pro- 


-cedure Code asking this Court to determine 


in which ‘Court the suit shall proceed. 
Subramanian Chetty, the 2nd defendant in 
each of the snits, desires the hearing to be 
in Bassein, and he is the 2nd respondent in 
these applications. It will be convenient 
and sufficient to deal with the Ngathaing- 
yaung suit only, as the remarks made on 
that case apply, so far as may be, to the 
Athok suit, and nothing has been said which 
applies only to the latter suit. Valliyama 
Achi, 5th defendant and 4th petitioner, 
originally filed an affidavit supporting the 
application, but sbe has now withdrawn it 
and desires the case to proceed in Bassein. 
The other seven defendants have filed affida- 
vits in practically identical terms, that of the 
Ist petitioner. and defendant, Muthiya 
Chetty, however, containing some additional 
matter and it alone, therefore, need be referred 
to. The petition sets out that the alleged 
partnership was dissolved at Sirngudalpatti 
by mutual consent about 1909 and that 
thereafter seven of the original partners, being 
also seven of the defendants, together with 
three fresh persons formed a new partnership 
with which the plaintiff bas not and 
never had anything to do, that the main 
whether there was a 
dissolution of partnership at Sirugudalpatti, 
and that the suit has been purposely in- 
stituted in Bassein with a view to prevent 
it being fairly and properly tried, that all 
the defendants reside at Sirugudalpatti; that 
all the account books of the partnership ara 
there; that the members of the new firm, 
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the aganta, who can speak to the aczount 
books, and the agents of the dissolved firm 


during its subsistence are there, and as 
these latter persons are no longer in 
petitioner's employ their attendance at 


Bassein cannot be produced; that all the 
evidence necessary for the determination of 
the suit is ‘at Siragudalpatti, and that a 
hearing at Sivaganga will be less expensive, 
and more convenient and expeditious than a 
hearing at Bassein. These statements are 
repeated in all petitioner’s affidavits, and 
Muthiya further alleges that the suit is 
wholly vexatious and instituted at the 
instance of Subramanian, the 2nd defendant 
and 2nd respondent. This the plaintiff, Ist 
respondent, denies in the affidavit and Znd 
respondent, who has the books of the 
partnership sought to be dissolved except 
those in current use, is prepared to produce 
them in Bassein whenever required to do 
so. The plaintiff in his affidavit denies 
that the plea of dissolution, for which no 
definite date is alleged by patitioner, is a 
bona fids one, and he files letters written 
to him by Karappan, one of the defendants, 
from Ngathaingyaung on lst Dacember 
1909 and 18th January 1910 indicating that 
the dissolution had not taken place then 
and also a copy of a letter written by himself 
fo Muthiya on the 29th December 1911 
indicating the same, of which letter the 
first acknowledgment was a telegram not 
sent till the 17th January 1912, and no 
detailed reply was sent till the Ist April 
1912. Plaintiff asserts that this belated 
answer, to which he instructed his Advocates 
to reply at once, was the first intimation 
jo had of the alleged dissolution. He points 
out the delay and expense, whioh in the 
event of a preliminary decree for dissolation 
being passed by a Court in the Madras 
Presidency, would be entailed over the 
realization of the assets and winding-up 
of the business by that Courtin the Bassein 
District, where the assets are situated: and 
farther that the account books of the 
business cannot be sent from Ngathaing- 
yaung and Athok to India without dislocating 
the business, whereas there is no difficulty 
about bringing the old books from India 
to Bassein., He also alleges that a former 
agent of the Athok firm is now at Athok 
aud a former assistant of the Nagathaing- 
yuung agent is now manager ab Nagathaing- 
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yaung, while the Ist defendant and peti- 
tioner himself has firma in Rangoon, 
Ngathaingyaong and Athok. He states 
that a large portion of the evidence in 
support of his case is in Burma and not, as 
the petitoners allege, in Sirugudalpatti; 
and that it will be impossible for himself to 
leave Burma withoat breaking agreements 
with his own employers and partners, 
thereby entailing heavy monetary losses 
on the former, damage to his own reputa- 
tion, and dismissal of his son from a 
lucrative appointment. He also files a letter 
purporting to come from Mathurasappa, 
one of the petitoners, dated 20d July 1913, 
expressing his willingness to coms to Burma 
as soon as the fates are propitious. 


In England it has been repeatedly held 
that the venue will not be changed from the 
place where the plaintiff has laid it unless 
it be shown that there will be a manifest 
preponderance of convenience in trying the 
cause elsewhere. Ohurch v. Barnett (1), 
Helliweill v. Hobson (2) and Durie v. Hop- 
wood (3), while in Blackman v. 
Bainton (4), 25 witnesses and a horse on 
one side against 10 witnesses on the other 
were held not such a preponderance of 
inconvenience as to induce the Court to 
bring back the venue from the place where 
the cause of action, if any, arose. Similar* 
principles havé been followed in India. 
Geffert v. Ruckchund Mohla (5) was a suit 
for defamation filed in Bombay, the 
defendant having previously sued for 
damages for wrongful dismissal in Wardha, 
and the defendant applied for the 
defamation case to be tried in Wardha. The 
learned Jadge said: “We fiad it laid down in 
the second clause of section 20, that the Court 
may maka such an orderas is now asked 
for if it ‘is satisfied that justice is more 
likely to be done by the suit being instituted 
in some other Coart.’...... It would, no 
doubt, be much more convenient to the 
defendant to have the case against him 
tried at Wardha. Nearly all his evidence 
and probably a large portion of the plaintiff’s 

(1) (1871) 6 O. P. 116; 40 L. J. O. P. 138; 23 L. T. 
705; 19 W. R, 411, 

(2) (1860) 3 C. B. (S. s.) 761; 140 Eng. Rep. 942; 
111 R, R. 829. 

(3) (1860) 70. B. (x. s.) 836; 29 L. J. O. P. 151; 6 
Jur. (N. s.) 705; 141 Eng. Rep. 1044; 121 R. R. 740, 

(4) (1863) 15 O. B, (N. 8.) 482; 187 R. R. 590, 

{5) 13 B. 178. 


Vol. XXUi] 


INDIAN OASES. 


347 


MUTHIA OHETITY & L. A, R. ARDNACHELLAM CHETTY. 


evidence is only obtainable there. Bat is 
that a ground for depriving the plaintiff of 
his right to bring his suit in this Court? 
The injury and damage of which he 
complains have been inflicted in Bombay, 
and many of his witnesses (he says) are 
resident here. He desires to vindicate his 
character in the place where he alleges it 
has been defamed. I can find no authority 
for preventing bim doing so. I am not 


satisfied (to use the words of the section) - 


that justice is more likely to be done at 
Wardha or elsewhere than in this Court.” 
The present Code omits section 20 of the 
Code of 1882 which required that the Court 
must be satisfied that justice was more likely 
to be done by the suit being instituted in 
some other Court, but though it leaves 
unfettered the Uourt’s discretion to 
determine in which Oourt the suit shall 
proceed, strong reasons must certainly be 
shown under the new as were required 
under the old Oode for depriving a plaintiff 
of the right to bring his suit in any Court 
which the law allows. In Tula Ram v. 
Barjiwan Das (6) the defendants in a suit 
instituted at Mainpuri applied under 
section 24 of the Civil Procedure Code, 
1882, that the suit might be tried at Surat 
„on the ground that it would be tried with 
greater convenience to them at that place, 
- jt wus held that there being no balance in 
favour of either justice or convenience on the 
side of the Surat Court the suit should proceed 
at Mainpuri. The Court said: ‘We next have 
to see whether thedefendants, applicants, have 
made out a case to justify us in closing the 
doors of the Court of the Subordinate 
Judge of Mainpuri to the plaintiffs and 
leaving them to seek their remedy in 
another jurisdiction. We do not think that 
they have, or that any sufficient cause has 
been shown for depriving the plaintiffs of the 
right given them by law to select in which 
of the Courts they will carry on their suit.” 
In Khatija Bibi v. Taruk Chunder Dutt (7) it 
was held that parties desirous of obtaining 
the transfer of a case from one forum to 
another should satisfy the Court that either 
on account of expense or convenience or 
otherwise the place of trial ought to be 
changed. 


(6) 5 A. 60; A. W. N. (1882) 164, 
(7) 8 Ind. Jur, 143; 9 C. 939, 139. L R. 182, 


In the course of the judgment ib 


was said: “Prima facie, the plaintiff as the 
arbiter litis has a right to bring his suit in 
any Court which the law allows; and section 
23 is only intended, as we consider, to 
provide for those cases, where, on the ground 
of expense cr convenience, or some other 
gocd reason, the Court thinks that the place 
of trial ought tc be changed. If, for instance, 
in this case, the defendant could have shown 
us that great expense could have been saved, 
or that the balance of convenience was 
strongly in favour of the case being tried at 
Furridpere.”...1 consider these principlis 
should be the more strictly applied, where, as 
in the present case, we can only determine 
that a subordinate Oourt shall not proceed 
with tke suit and cannot direst another 
Court to proceed with it. The allegations that 
the suit was purposely instituted ia Bassein 
with a view of its being prevented from being 
fairly and properly tried, that it is wholly 
vexaticus and instituted with ulterior objects 
and at the instigation of Subramanian, have 
not been substantiated and no grounds have 
been shown for supposing that justice is not 
likely to be donein the Bassein Court. As 
regards the balance of convenienca, it does 
not appear why all the defendants need appear 
in person; and though their evidencein support 
of the plea of dissolution is in India, it 
would appear probable that rebutting evi- 
dence to show the continuance of the 
partnership up tothe date of suit would 
be most likely to be obtainable in Burma, 
as the plaintiff says it is, It was said 
that plaintiff might appoint an agent to 
conduct his affairs in Burma while he 
went to India for the case, but unless for 
very strong reasons he ougbt uot to be 
compelled to do so. Stress was laid on 
the advantage to the Court of the witnesses 
being examined before it instead of on 
commission, but some at least of the evi- 
dence on one side or the other must 
probably in any case be taken on com- 
mission. As regards the books, it would 
appear more convenient for the old books 
to be sent back to Burma than for the 
current ones to be sent to Madras. No 
grounds were shown for the allegation thate 
the proceedings in Bassein would be more 
expensive and protracted than in Sivagunga, 
except ihat more translation might be 
necessary than in a Court where tho 
language of the avcounts was understood; 
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but in a sait of this sort a certain amount 
of translation will be necessary in any case 
and as in the event of a preliminary 
decree being passed a Oommissioner will 
probably be appointed to take accounts, it 
should be possible even inthis country to 
appoint as Commissioner some one with 
the necessary knowledge -of the language, 
while it is clear that the winding-up 
can be more easily effected in the locality 
where the partnership business was carried 
on, and in the event of a Receiver being 
appointed, that he should be under the 
supervision and control of a local rather 
than of a far distant Court, 


In my opinion no sufficient grounds 
have been shown for declaring that the 
suit shall not proseed in the Court in 


which the plaintiff is by law entitled to 
institute it, and I wonld dismiss both 
applications, and award each of the two 
respondents two gold mohurs costs as Ad- 
vocate’s fees. 

Twomey, J,—I concur, 


Application dismissed. 


CALCUTTA HIGH COURT. 
Srconp Orvit Arrear No, 818 of 1911. 
March 2, 1914. 

Present:—Mr. Justice Coxe and 
Mr. Justice D. Chatterjee, 

UDIT SINGH—PtarntiyF—ApPeLLANt 
VeETEUS 
AMAR KUAR—Derenpant— 
RESPONDENT. 

Yuccessivn Act (X of 1865), ss. 35, 87—Gift to 
mistress and her sons by unmarried person —Provision 
that property “shall be no concern of mine” —Illegi- 
timate sons, whether meant—“Intimation to the 
contrary’—Man, whether father of illegitimate 
children. i 

One T who was unmarried gave certain property 
to his mistress S and to her sons by him in these 
terms: “The property is given to S for her life and 
after her death, the sons and heirs of me shall come 
in possession of the said property. It shall be no 
concern of mine”: i 
* Held, that (1) under section 87 of the Succession 
Act, there must be an intimation that the illegitimate 
sons were meant, aud that such an intimation existed 
in tho provision thab the property was to be no 
conceru of T; (2) the intention of T was that after 
the death of hiy mistress, the property should go to 
her illegitimate sons; and (8) the English view that 
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a man is not the father of his illegitimate children 
applies also under the Succession Act. 

Emma Agnes Smith v. Thomas Massey, 39 B. 500; 
8 Bom. L. R. 322, relied upon, 


Appeal from the decreas of the District 
Judge of Mozaffarpore, dated January 3rd, 
1911, affirming that of the Sab-Judge of 
that place, dated September 15th, 190). 

Babus Umakali Mutherji and Lakshmi 
Narayan Singh, for the Appellant. 

Mr. 0. R. Dass, Counsel with Babu Shorashi 
Charan Mitra, for the Respondent. 


JUDGMENT. 


Coxe, J.—This is a suit to recover some 
land that originally belonged to one A, Tripe. 
A. Tripe gave it in 1863 to one Bibi 
Sarban, whom he kept, and after her death 
to his sons and heirs. At that time he had 
three sons and a daughter by her, but it is 
doubtful if his fourth son by her, J. R. 
Tripe, was then born. Bibi Sarban executed 
a Will before her death in which she left 
money and ornaments to her danghter and 
the rest of her moveable and immoveable pro- 
perty to the three sons by name. The Will 
recites the necessity of dividing the property 
acquired by the gift of 1863 thoagh Bibi 
Sarban in that had only a life-interest, 
A. Tripe was appointed executor of the Will, 
and after Bibi Sarban’s death, although it 
does not appear that he took out probate, he 
mortgaged the property in suit to the defend- 
ants, describing himself as executor of the 
Will of Bibi Sarban, ancestor of the three sons, 
The word ‘ancestor’ may referto him or to Bibi 
Sarban. Thereafter the three sonsdied and 
finally A. Tripe died. He left a Will of which 
his brother J. T. Tripe took out probate. He 
did not mention the property in suit in his 
application for probate. When-he died he 
left his property to Miss Delia Tripe, 
who sold the property in suit to 
the plaintiffs. They now sue for redemp- 
tion of the mortgage and the defence is that 
the plaintiffs haveno title. It is also plead- 
ed that Bibi Sarban’s property descended 
ultimately to J. R. Tripe who left it to his 
mistress Sara Indians D’Cruze. The snit’ 
has been dismissed and the plaintiffs appeal. 

On their behalf it is first argued that 
there was no gift ever to the sons at all, 
Tho property was given to Bibi Sarban for 
her life and it was then provided that “after 
the death of Musitmmaé Bibi Sarban aforesaid 
tho sons and heirs (pisaran warisan) of me, 
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the declarant, shall ccme in rcssession ofithe 
said property. Itshall be noconcern of mine”. 
It is argued that this means that°A. Tripe’s 
real heirs were to inherit, and reference is 
made to section &7 of “the Succession 
Act, 18655. This argument would have 
had much more force if it had been put 
forward earlier. It was never suggested 
in either of the Courts. below or in the 
grounds of appeal. It is quite clear that 
ib never cecurred to any one ccneerned, 
“until this appeal was ready for argument, 
that the sons referred to in the gift 
were not ike sons of Bibi Sarban, who 
were then living. Bibi Sarban, when ske 
executed her Will 16 years later, clearly 
had sro doubt that they were the sons 
who were to succeed her in the posses- 
sion of the property, and A. Tripe, who 
may be presumed to have known what he 
intended, accepted that position when he 
mortgaged the property. If the point had 
been raised before, other evidence might have 
_ been forthcoming. It might, for instance, 
have been the case that A. Tripe had no 
expectation of further issue, No doubt, under 
section 87, there must te an intimation in the 
Will itself that the illegitimate sons were 
meant, but this, I think, is to be found in the 
provision that the property is to be no concern 
of A. Tripe. If really he had intended that 
after Bibi Sarban’s death the property should 
go to his legitimate heirs, he being then un- 
married, he must have foreseen the possibility 
that Bibi Sarban might die before the 
legitimate heirs appeared ard he would not 
have inserted the provision that the property 
should be no concern of his. It seems to 
me, therefore, that the intention of A. Tripe 
was that after Bibi Sarban’s death the 
property should go to the illegitimate sons, 
and ss the plaintifs do not claim through 
the illegitimate sors they have no title. 

Next it is argued that the defendants must 
show that J. R. Tripe was alive at the time 
of the gift. It is unnecessary, however, in 
the view 1 take of the case to discuss J. R. 
Tripe’s right. 


It is also argued that as the three sors 
died in the life-time of A. Tripe, their pro- 
perty reverted to him and the plaintiffs are 
entitled, therefore, at any rate to redeem to 
the extent of their interest. Section 35 of 
the Succession Act is relied on. It seems, 


however, to be generally accepted, though 
I cannot find much support for the docirine 
in the Act itself, that the English view that 
a man is not the father of his illegitimate 
children applies also under the Succession 
Act. This was the view taken in Amma 
Agens Smith v. Thomos Massey (1). 

Finally it is urged that the defendants 
who tock their mortgage from A. Tripe 
cannot deny that he was then the owner of 
the property. The answer to this contention 
isthat A. Tripe did not mortgage the pro» 
perty to the defendants as his own bat as 
executor for Bibi Sarban’s estate. That may 
not be a very intelligible expression, but ag 
he was appointed executor in Bibi Sarban’s 
Will by which the property was left to the 
three sons, it is evident that he was not 
dealing with it or purporting to deal with ib 
as his own. 

The appeal, in my opinion, fails and must 
be dismissed with costs. 

D. Cuatrerizs, J.—I agree. 


Apreal dismissed, 
(1) 30 B. £00; 8 Bom. L. R. 322. 


LOWER BURMA CHIEF COURT. 
Srecut SECOND Civin APPRal No. 122 op 
1911, 

Jaly 11, 1912. 
Presert:—Mr. Justice Parlett, 
CHANDI CHARAN SEN-—Aprrettant 
ve7Tsus 
RAM COOMAR CHAKRAVARTI— 


RESPON pent, 

Civil Procedure Code (Aet V of 108}, ON. XXI, 
r. 11 (1)—Surelies for appearance of judqment-debtor 
en the duy the time for appial etpires-——Surety’s bond 
not in accordance with Couri’s order-—Conshuction— 
Court's intention in asking for sureties—Responsibility 
of sureties—Its extent. 

D. M. Biswas was summarily arrested under 
Order XXI, rale 11 (1) Upon his praying for 
release on furnishing the security of threo sureties 
for the payment of the decretal amount and costs, 
the Judge ordered his release on his sureties 
furnishing security for his appearance on the Ist 
August 1909, the date when the period for appeal 
against the decree expired, failing which the 
sureties would be held liable for the decretal 
amount and the judgment-debtor would be re. 
arrested and committed to Jail. An appeal was 
duly preferred on the 27th July 1909 and dismissed 
on the 14th October 1809. 


` 
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The bond which the sureties actually signed 
was for the dae performance of such decree as 
might ultimately be binding on the judgment- 
dobtor and was to be operative upon the judgment- 
debtor's failure to satisfy it. It said nothing about 
his appealing or about producing him before the 
Court on the Ist August 1909: 4 

Held, that ib was clearly not in accordance with 
the order of the Court, 

Held, that what the Court ordered and the 
appellant agreed to was that the judgment-debtor’s 
appearance on the Ist. August 1909 should dis- 
charge the sureties and that if was then the Oourt’s 
duty to re-arrest the judgment-debtor and commit 

im to prison. 
ne Part question was whether the surety had 

illed his obligation. 
tthe peers sayan showed that the judgment-debtor 
appeared befere the Court between the 10th 
August 1909 and the 5th April 1911 (both iu- 

ve): 

wa that not only did the judgment-debtor 
duly appeal bat that he appeared in Oourt on 
numerous occasions both before and after his 
appeal was dismissed, extending over a period 
of 2} years and that, therefore, the purpose for 
which the appellant had been ordered to furnish 
seourity had been fulfilled and that the appellant had 
been discharged from liability. 

Mr. Maung Pu, for the Appellant. 


Mr. B. Banerji, for the Respondent. 


JUDGMENT.—D. M. Biswas was 
summarily arrested under Order KAT, 
rule 11 (1). Upon his praying for release 


on furnishing the security of three sureties 
for the payment of the decretal amount 
and costs, the dadge ordered his release 
on his sureties furnishing security for his 
appearance on lst August 1909, the date 
when the period for appeal against the 
decree expired, failing which the sureties 
would be held liable for the decretal 
amount. The order explained that the 
judgment debtor intended to appeal, -for 
which purpose he would be allowed to be 
at liberty for two months, but if he failed 
to appeal within that time ke would be 
rearrested and committed to Jail. An 
appeal was duly preferred on 27th July 
1909, and dismissed on 14th October 


1909, 


The bond which the sureties actually 
signed was for due performance of sech 
decree as might ultimately be binding cao 
tho judgment-debtor, and was to be 
operative upon the judgment-debtor’s feilure 
to satisfy it. It said nothing about his 
appealing, or abont producing him before the 
Court on Ist Augast 1909. It was clearly 
not in accordance with the order of the Court, 


The Divisional Court beld that it was 
binding upon the sureties in the terms in 
which they signed it, and ordered execution 
to proceed against appellant who is one of 
the sureties. “It held that appellant as a 
man of ordinary prudence might be pre- 
sumed to have understood and acquiesced 
in the terms of the bond which he signed. 
That presumption is under the circum- 
stances but a weak one. Appellant from 
the first asserted that he was ignorant 
of its real terms and believed that 
he merely bound himself to produce the 
judgment-debtor on Ist August 1909, if 
he failed to prefer an appeal before that 
date. There was no evidence. The bond 
is printed in Burmese, which is not ap- 
pellant’s language, it is not stated that he 
could or did read or understand it or that it 
was read or explained to him. It is quite likely 
it was not,and that appellant nct unnaturally 
took it for granted that the bond he was 
called upon to sign embodied the conditions 
laid down in the order which the Judge had 
just pronounced. 

The Divisional Court presumed that appel- 
lact knew the contents of the bond but the 
Court did not, and that as a mistake of fact on 
the part of one party only to a contract did not, 
under section 22 of the Contract Act, render 
it voidable, it was valid and could be enforced 
against the appellant. I should be inclined 
to reverse the position. However, I think, 
if the Contract Act is to be invoked at all 
section 13 is more apposite, and that there 
is no consent between the Court and the 
appellant as they did not agree upon the 
same thing in the same sense. The appel- 
laut offered security for the judgment- 
debtor’s appearance, failing which he bound 
himself to pay the decretal amount. The 
Court took his security to pay the decretal 
amount if and whenever the judgment-debtor 
failed to pay. : 

It isopen to questidn whether the security 
bond, as actually taken, could be enforced 
at all, as it does not appear to be in accord. 
ance with any prevision of law. Apparently 
the nearest analogy to any such bond would 
be that provided fcr in rule 2 of Order, 
XXXVI, where the surety must bind him- 
self to pay the decretal amount in default 
of his privcipal’s appearance. 

To leave abstract considerations [ consider 
it quite clear that what the Court ordered 


Vol, XXIII] 


GANDA MAL v. RAMJI DAS. 


and the appellant agreed to waz that the. 
judgment-debtor’s appearance on Ist August 
should discharge the sureties: it was then 
the Court’s duty to re-arrest the judgment- 
debtor and commit him to prison. It is, 
therefore, for consideration whether the 
surety has fulfilled his obligation. He says 
he produced the judgment-debtor on lst 
August 1909, the prcceedings do not show il: 
but they do show clearly that the judgment- 
debtor appeared before the Court in some 
or all of the following dates:—10th August; 
6th, 10th and 24th September; 3rd and 8th 
November; 10th December 1909; 19th 
January; 4th March; 3rd and 28th May; 26th 
June 3910; and 3rd and 5th April 1911, It 
js obvious, therefore, that not only did the 
judgment-debtor duly appeal but that he 
appeared in Court on numerous occasions 
both before and after his appeal was dismissed, 
extending over a period of over -2% years. Í 
hold, therefore, that the purpose for which the 
Sub-Divisional Judge on 31st May 1609 
ordered appellant to furnish security has been 
falfilled and that appellant bas been discharg- 
ed from liability. The appeal is allowed 
with costs in all Courts, Advocate’s fees two 
gold mohurs, and appellant is declared to be 
discharged from liability under the bond 
signed by him on 3lst May 1909. 


Appeal allowed, 


PUNJAB CHIEF COURT. 

Civic Revision Petition No. 967 or 1913. 
December 15, 1913. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
GANDA MAL—Derenpant—Periiioner 
versus 
RAMJI DAS—Puaintirr—Responpent. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 2(2)— Guardians and Wards Act (VIII of 1890),s. 48 
(4)—Power of Court to demand security from guardian 
of person of female ward. 

A District Court can demand seourity from the 
guardian of the person of a female infant ward to 
prevent his giving the infant in marriage to any 
person without the consent of the proper male 
relation of the girl, sach an order does not abate by 
the death of the person upon whose application 
it is made. 

Petition, under section 47 of Act VIII of 
1890, for revision of the order of the District 
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Judge, Lahore, dated the Ist of March 
1918, ordering the petitioner to furnish 
security in Rs. 500. 

Lala Dharm Das Sur, for the Petitioner, 

Dewan Mehr Ohand, for the Respondent. 

JUDGMENT. (December 3, 14913).—The 
sole question for consideration is whether the 
District Court was justified in calling upon 
the guardian of the female infant to furnish 
security in Rs. 600, “to prevent hia giving 
the infant in marriage to any pérson without 
the consent of the proper male relation of 
the girl.” 

In my opinion section 43 (l) of the 
Guardians and Wards Act, VIII of 1890, 
read with section 43 (4) of the Act and with 
Order XXXIX, rule 2 (2) ofthe Code of 
Civil Procedure empowers the Court to 
demand security. 

There is, therefore, no ground for interfer- 
ence in revision and the application is dismiss. 
ed with costs. 

ORDER.—Judgment. in this case was 
written before the Court re-opened 
after the Muharram vacation, bnt was 
not pronounced, the Ocurt closing 
on the evening of the 8rd December, 
When the Court re-opened and before 
judgment was pronounced, Mr. Dharm Das 
Suri for the petitioner stated that the 
respondent bad died and contended that the 
order of the District Judge, passed on the 
respondent’s application, consequently abated, 
on the principle that a personal action dies 
with the person. 

There is no force in this contention. The 
order impugned is, not that the respondent 
shall have a voice in the selection of a hus- 
band for a minor, but that the minor’s “proper 
male relation” shall have a voice in the 
matter. 

The death of the respondent consequently 
does not affect the matter. If there is no 
“proper male relation’ of the minor in 
existence, the condition fails. I see no reason 
for farther action by way of review or 
otherwise. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Second Civin Arrear No. 350 or 1913. 
November 26, 1913. 
Present: —Sir Arthur Reid, Kt., Chief Judge. 
BHIWANTI DAS AND OTHERS -— PLAINTIPES — 
APPELLANTS 6 ` 
versus 
JHANDA RAM AND OTAERS— DEFENDANTS — 


RESPONDENTS. 

Appeal, second—Material irregularity—Second ap- 
peal on ground of lower Court refusing to take whole 
evidence — Party closing his case—Practice. 

Where the first Court has recorded that a party 


has closed his case, that party cannot successfully . 


urge‘in appeal that the Court refused to receivo 
whole of: his evidence without proving conclusively 
that the record is wrong, espesially when the objector 
was represented by Counsel in the lowor Conrt. 

An Appellate Court ought to dispose of specifically 
the grounds of appeal urged before it. 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated 
25th November 1912, affirming that of 
Munsif, 2nd class, Bhakkar, dated 30sh Jaly 
1912, dismissing the. claim. 

_ Mr. Nihai Chand Mehra, for Messrs. 
Nand Laland D. R. Sawhney, for the Ap- 


pellants. 
Mr. Nanak Ohand, for the Respondents. 
JUDGMENT.—The appellants were re- 


presented in the lower Appellate Court by 
Tala Kidar Nath and Lala Nathu Ram, 
Pleaders, and have not even yet filed an 
affidavit that the 4th ground taken there was 
pressed. 

The Court of first instance recorded 
that Bhiwani Das stated that certain 
witnesses coald not attend because they 
were busy ploughing after rain had fallen, 
and that he had closed his casa. This 
record bears a signature purporting to be of 
Bhiwani Das. p 

The only point on which the appeal was 
admitted, therefore, fails, although -the 
lower Appellate Court should have disposed 
specifically of the plea, and the appeal is dis- 
missed with costs, 


Arpeal dismissed. 


INDIAN OASES, 


[1914 
ARURA v. IMAM BAKISH. 


PUNJAB CHIEF COURT. 

Seconp Civit Appgat No. 610 or 1913. 
November 25, 1913. 
Present:— Mr. Justice Chavis. 
ARURA AND OTHERS—-PLAINTIHES—- 
APPELLANTS 
versus 
IMAM BAKHSH AND orages—Desrenpanza 
— RESPONDENTS. 

Punjab Courts Act (XVIII of 1884 as amended by 
Acts Tand IV of 1912), s. 40—Appeal on question of 
custom wtthowé certificate -Granting permission to 
appeal —Revision. 

Under sectién 40 of Act XVIII of 1884, as 
amended by Acts I and IV of 1912, no appeal regard- 
ing the validity or existence of any vustom or usage is 
allowed from an Appellate decree without a certificate 
mentioned therein, even if qnestions of law aro 
involved or material orrors of procedure have oc- 
curred, so far as the finding on the question of that 
custom or usage is concerned. 

It is not proper to interfere in revision with such 
an appellate decree as to the validity or oxistenos of 
a custom. : 


Second appeal from the decree of the 


Divisional Judge, Sialkot Division, dated 
15th January 1913, reversing that of 
the District Judge, Sialkot, dated 21st 


Jone 1912, decreeing plaintiffs’ claim. 


Mr, Shah Nawas and Khwaja Zia-ud-din 
for the Appellant. 

Mr. Badar-ud-din Qureshi, 
spondents, 


JUDGMENT.—This is a suit ia which 
the collaterals contest the validity of the 
adoption of a daughter's son. The first 
Court held _that such an adoption was 
contrary to the custom of the tribe and | 
gave plaintiffs a declaratory decree. The 
learned Divisional Judge held a cantrary 
view and dismissed the suit, but ‘in view 
of the divergent judicial decisions and tha 
uncertainty surrounding these queations of 
custom,” left the parties to bear their own 


for the Rə 


costs, 
Plaintiffs, having been refused a certifi- 
cate by the Divisional Judge, have 


lodged this second appeal without certifi- 


caté. : 
It is contended that the onus probandi 


“has ‘been wrongly: placed. But even so, I 


fail to see ‘how a second appeal can lie 
without a certificate. Counsel points to 
Punjab Courts Act, section 40 (1), and 
says points of law are involved and there 
have been errors of procedare, Bat the 
provisions of section 40 (3) of the Punjab 
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Courts Act, as amended by Act IV of 1912, 
are quite clear, ez, that notwithstanding 
anything in subsection (1), no second 
appeal shall lie from an appellate decree 
regarding the validity or existence of auy 
custom or usage without a certificate. T hold 
that no second appeal lies 

Then Counsel asks me to interfere on 
revision under section 70. Bat when the 
Legislature bas first provided a right of 
second appeal in cases generally, aod then 
deliberately cuts it off in casss of castom, 
unless the petitioner can obtain a oartifi- 
cate from the lower Appellate Courtas to 
the: importance of the custom, I think 
the Legislature intended that unless the 
Judge of the lower Appellate Court thought 
fit to grant a certifisate, his decision 
should be final, and there should be an 
end to the litigation. Ido not consider 
that it would ba at all right to interfere 
on revision in such cases, The appeal is 
dismissed, bat I pass no order as to 
costs, ; 


Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civiu Apreat No, 206 or 1912, 
September 14, 1913. 
Present: —Mr. Justice Heaton and Mr. 
Justice Shah. 
DINKAR HARI KULKARNI—DEFENDANT 
— APPELLANT 
versus 
CHHAGANLAL NARSIDAS— PLAINTIFF 


; — RESPONDENT. 
Limitation Act (IX of 1908), s. 19, Sch. £. Arts. 66, 


116—Bond, Suit for money due under—Compensa- 
tion—Breach o] contract—Acknowledgment. 

A suit in form wsuit for money due on a bondis in 
substance a suit for compensation for breach of con- 
tract within the meaning of Article 116 of the Limi- 
tation Act and the period of six years provided in 
that Article applies if the bondis registered. 

Ram Din v. Kalka Parsad, 12 I. A.12;7 A, 502; 4 
Sar. P. C. J. 619 and Bulakhi Qanu Shet v. Tukaram- 
bhat, 14 B. 377, Gisenssed. 

Ganesh Krishn v. ladhavrav Ravji, 6 B. 75. 
Amritrau Vinayak v. Vasudev, (1882) P. J. 291; 
Husain Ali Khan v. Hafiz Ali Khan, 3 A. 600; A. W. 
N. (1881) 33: 6 Ind. Jur. 142; Naubat Singh v. Indar 
Singh, 18 A. 200; A W. N. (1891) 5; Umesh Chunder 
Mundul v. Adarmoni Dasi, 15 C. 221; Din Doyal Singh 
v. Gopal Saran Narain Singh, 18 O. 606; Srinivasa 
Raghava Dikshudar v..Rangasami Aiyangar, 31 M. 452; 
18 M. L. J.477; 5 M. L. T. 211, referred to. 


Where some years after executing a mortgage-deed 
the mortgagor passed a promissory-note to the mort- 
gagee for an another debt and therein referred to the 
mortgage-debt as an. extra or additional debt: 

Held, that such reference amounted to an ao- 
knowledgment within the meaning of section 19 of 
the Limitation Act. 


First appeal from the decision of the 
Additional First Class Subordinate Judge at 
Dhulia in Civil Suit No. 695 of 1910. 

Mr. Gadgi? with him Mr. A. V. Lele, for 


the Appellant. 


Mr. W. B. Pradhan, for the Respondent. 


JUDGMENT. 


SAH, J.—The present appeal arises out of 
a suit bronght by the plaintiffs to recover 
money by saleof the mortgaged property 
described in the plaint and in the alternative, 
in casea decree for sale of the property 
cannot be passed, for a decree personally 
against the defendant. The bond is dated 
the 17th of June 1897 under which the de- 
fendant agreed to pay the amount of the 
mortgage-debt in three instalments, the first 
instalment being payable on the 5th June 
1898, the 2nd on the 24th June 1899, and 
the 8rd on the 14th June 1900. The plaintiff 
relied also upon two acknowledgments contained 
in two promissory-notes, dated the 24th 
August 1903 and 11th August 1966 respective- 
ly, The suit was filed on the 6th August 1910. 
The bond being attested only by one witness 
is inoperative asa mortgage-bond. The lower 
Court has, however, passed a decree against 
the defendant personally, holding that the 
plaintiffs’ claim is within time. 


In appeal it has been contended on behalf 
of -the appellant before us that though the 
bond sued on is registered, the claim 
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is beyond time inasmuch as Article 66, and 
not Articla 116 of the .Limitation Act, 
Schedule I, is applicable, and that the 
acknowledgments which have been held by 
the lower Court to be good acknowledgments 
are really not acknowledgments within the 
meaning of section 19 of the Limitation Act. 
It is also urged that the personal decree 
cannot be legally passed. 


With regard tothe first point, reliance 
has been placed upon two cages, vtz., kam Din 
v. Kalka Prasad (1) and Bulakit Qanu Shet 
v. Tukarambhut (2). On the strength of 
certain observations in these two cases, it has 
been urged that where the gaib is ta form a 
suit on a bond, Article 66 should be applied, 
and not Article 116, even though the bond 
may be registered. Several other cases have 
been cited at the Bar having reference to this 
particular point, and ona consideration of 
all the cases and the observations in the 
above two cases, I have come to‘ the con- 
clusion that the current of decisions, which 
is against the appellant’s contention, is in 
no way disturbed by the observations 
relied upon by him. It has been held 
by all the High Courts in India that though 
the suit may bein form a suit for money 
due on a bond, still it isin substance a sait 
for compensation for breach of a contract 
within the meaning of Article 116 of the 
Limitation Act, and the period of six years 
provided in that Article would apply if 
the bond is registered. I need refer only 
to the eases of Ganesh Krishn v. Madhavrav 
Ruvji (3), Amritrav Vinayak v. Vasudev (4), 
Husain Ali Khan v. Hafi» Ali Khan (5), 
Naubat Bingh v. Indar Singh (6), Umesh 
Ohunder Mundul v. Adarmont Dasi (7), Din 
Doyal Singh v. Gopal Sarun Naruin Singh (8) 
and Srinivasa Raghara Dikshadar v. Ranga- 
samt Aiyangar (9). Ib will thus appear that 
the Courts have consistently taken the same 
view both before and after the ruling ia 
Ram Din v. Kalka Prasad (1). This view 
derives further support from the observations 


(1) 12 I. A. 12; 7 A. 502 P. C.); 4 Sar. P. O. J. 619, 
(2) 14 B. 377. 

(3) 6B. 75. 

(4) (1882) P. J. 291. 

(5) 3 A. 609; A. W. N. (1881) 33; 6 Ind. Jur, 142. 
(6) 13 A. 200; A. W. N. (1891) 5. 

(7) 15 C. 221, 

(8) 18 C. 506, 

(9) 81 M. 452; 18 M, L, J: 477; 5 M, L, T, 811, 


of the Judicial Committee in the case of 
Kameswar Pershad v. Rajkumart Ruttan Koer 
(10) where, in a suit based upon a registered 
instrument, it was observed that the period 
of six years, and not a period of twelve 
years, would apply to the case. With 
regard to the observations in the case of Ram 
Din v. Kalka Prasad (1) I may say that, 
having regard to the facts of that case, the 
only point which arose for decision was 
whether for the purposes of personal liability 
the period of twelve years under Article 132 
of the Limitation Act applied to the case. 
There was no point in that case as to 
whether the period of limitation applicable 
would be three years or six years. There- 
fore the observations in the case of Ram Din 
v. Kalka Prasad (1) about the shorter 
period of three years being applicable were 
not necessary for deciding the appeal. 
As the observations in the case of Kameswar 
Pershad v. Rajkumari Rutian Koer (10) are 
in consonance with the current of decisions 
of the Indian Courts and in conflict with 
the: dictum in the case of Ram Din v. Kelta. 
Prasad (1) 1 think that it would be proper 
to accept the view which has found favour 
with the Indian Courts. As regards the 
case of Bulakhi Qanu Shet v. Tukarambhat 
(2), having regard to the facts of tke 
case, it is clear that it was not necessary 
to decide whether the period of limitation 
applicable was three years or six years. The 
observations of the learned Judges are based 


‘upon the dictum in the case of Ram Dinv, 


Kalta Prasad (1) and upon two cases which 
on reference I find to have no bearing on 
the question as to whether to a suit on a regis- 
tered bond Article 66 or Article 116 would 
apply. [I think, therefore, that the lower 
Court has rightly applied Article 116 to the 
present case. 


As regards the argument as to acknow- 


ledgments, I am of opinion that the words 
do 


used in the two promissory-notes 
amount to acknowledgments within the 


meaning of section 19 of the Limitation 
Act. Iam unable to see why a personal 
decree cannot be passed. ‘The only con- 
sideration urged by the learned Counsel for 
the appellant is that as the bond provides 
that the executant is to pay the balance 


(10) 19 I. A. 284; 20 O, 79, 
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` personally after the proceeds of the sale shonld 
be credited to accounts, and that as no sale 
can be effected ‘under the bond, there is no 
liability whatever. The words in the bond, 
however, “as stated above I shall re-pay 
the amount with interest”, contain a distinct 
undertaking to. pay, and the effect of these 
words isin ro way limited by the sub- 
sequent undertaking to pay the balance in 
case ‘of deficiency. 
I, therefore, ‘affirm the decree of the lower 
Court with costs. 
Heaton, J.—T concur. 


Decree confirmed, 


+ 


PRIVY COUNCIL. 

APPEAL FROM THE ÅLLLAHABAD Hidir Court, 
February 6, 1914. 
Present;—Lord Shaw, Lord Moulton -and 

Mr. Ameer Ali. i 
Musammat BAKHTAWAR BEGAM — 
APFELLANT 
VETSUS 


Musammat HUSAINI KHANAM 


AND ANOTHER— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Art. 149— 
Mortgage by conditional sale—Term of mortgage fixed — 
Mortgage-debt re-paid within term—Redemption—Limi- 
tation, whether runs from end of term or from time of 
payment. 

Ordinarily, ond in the absence of a special condi- 
tion entitling a mortgagor to redeem during the term 
for which he has created a mortgage, the right of 
redemption can only arise on the expiration of that 
specified period. But there is nothing in Jaw to 
prevent the parties from making a provision that 
the mortgagor may discharge the debt within the 
specified period and take back the property. 

A. certain property was mortgaged by way of con- 
ditional sale in 1830, with the stipulation that the 
mortgagor would be entitled to recover it back with- 
in the period of nine years on the liqzidation of the 
debt with the usufruct of the property. It was al- 
leged that the mortgage money was paid up by the 
usufruct in eight years, that is np to 1888. In 1899 
the mortgagor sued to redeem the mortgage; 
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Held, that as the suit was brought sixty years after 
the satisfaction of the mortgage-debt, it was. barred 
by time. 

Consolidated appeals from a jadgment and 
decree ofthe Allahabad High Court dated No. 
vember llth, 1907, passed on return of the find- 
ings on the two issues offact remitted to the 
lower Court by the High Court’s judgment 
dated 16th April 1907 and reported in 4 A. L. 
J. 575; A. W. N. (1507) 183; 29 A. 471, 
modifying a judgment and decree of the 
Subordinate. Judge of Cawnpore, dated 
January 4th, 1904. 

FACTS ave‘ sufficiently set forth in their 
Lordships’ judgment. 

Mr. De Gruyther, K. O. (with him Mr, Dude), 
for the Appellant, contended that undor section 
62 of the Transfer of Property Act in a 
usufructuary mortgage the right of the 
mortgagor to recover possession of the pro- 
perty accrued when accordicg to the terms 
of the mortgage the mortgage money was 
paid up out of tbe rents and profits of the 
property. Inthe present case the period of 
limitation as required by Article 148, Schedule 
11, of the Limitation Act began running 
from the time the principal with interest 
was satisfied out of the rents and profits, that 
is to say, at the end of the 3rd year, če., 
1834, The suit was brought after the 
expiration of 60 yearsi.e,in 1899. By section 
59*of the Code of Civil Procedure of 1882 
the plaint ought to have shown the grounds 
on which exemption from the law of 
limitation was claimed and the plaint ought 


‘to have been rejected at the very outset on 


the ground of limitation aceording to section 
54 of the Code of Civil Procedare. 


fir E. Richards, K.0., and Ross, K.O., (and 
Mr. O° Gorman), for the Respondents, argued 
that the mortgage could not have been redeemed 
before 1839 and, therefore, the period of 


‘limitation if at all world run from that date. 


That it was so was apparent from tho plaint 
which stated that the mortgage was for 
nine years. This was confirmed -by petition 
which was made to the Collector in 1830 for 
the mutation of names of the mortgagees in 
place of those of the mortgagors. In 1967 the 
defendant (Ali Hussain Khan, who created 
a mortgage of some of the properties in 
question,) laid down conditions as to the pay- 
ment of mortgage-money. By an agreement 
of 1830 between the-mortgegors and the 
mortgagees the mortgaged properties were 
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to be redeemed only on payment of principal 
and inlerest. There were various proceed- 
ings between 1830 and 1899 which went to 
show that parties took the mortgage un- 
redeemable unless the amount due wag paid. 


Reference was made to Vadju v. Vadju 
(1). 
Mr. De Gruyther replied. 
JUDGMENT. 
Mr. Ameer Att.—The suit which has 


given rise to these consolidated appeals from 
a decree and judgment of the High Court 
of Allahabad was instituted by the plaintiff- 
respondent in the Court of the Subordinate 
Judge of Cawnpore for the redemption of a 
mortgage executed so long ago as the 6th 
of January 1880. The suit was brought on 
the 6th cf January 1899, and the only and 
vital question presented at the Bar for 
determination in this case is whether the 
olaim is barred by the Statute of Limitation 
(Indian Act XV of 1877.) 

The plaintiff, Husaini Khanam, alleges 
that on the 6th of January 1830 her father, 
Aga Fateh Ali, in conjanction with another 
relative named Aman Ali, executed a mort- 
gage by way of conditional sale in respect 
of 12 villages lying within the district of 
Cawnpore in favour of one Ata Ullah Khan, 
since deceased. The other plaintiffs are 
persons who have acquired title from 
Husaini Khanam. The principal defendant 
in the action was one Ali Husain Khan, 
who was the representative of Ata Ullah. 
He died since the decision by the High 
Court in the appeal from the decree of the 
Subordinate Judge, and he is now re- 
presented by his widow, Bakhtawar Begam, 
the appellant. The remaining defendants are 
assignees of interests created by the original 
mortgagee or his representatives in the mort- 
gaged premises. 

The mortgage deed is not forthcoming, 
but both the Courts in India have found 
that the contract between the parties to the 
transaction is, for all material purposes, 
substantially set forth in the proceeding 
of the Collestor’s Court dated the 18th of 
September 1830, on an application for muta- 
tion of names in the Revenue Register. 

The contract of mortgage by conditional 
sale is a form of security recognised through. 


(1) 5 B. 22. 
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ont India, and its incidents have been em-’ 
bedied in aection 58 of Act IV of 1882 
(the Transfer of Property Act). The form 
it usually takes is for the mortgagor to 
execute a deed of sale in respect of the 
mortgaged property in favour of the mort- 
gagee who on his side executes an agree- 
ment covenanting that on the liquidation 
cf the debt, according tothe terms of the 
contract, the sale would be cancelled, and he 
would re-convey the property to the mort- 
gagor. On the breach of the condition 
relating to re-payment the contract executes 
itself, and the transaction becomes one of 
absolute sale. f 

The proceeding which contains the con- 
tract in this case is set out in full in the 
judgment of the High Court. The only 
material part to which their Lordships need 
refer isthe clause relating to re-payment, 
which runs as follows: — 


“On being asked Sital Parshad, Attorney 
of Ata Ullah Khan, stated that his client 
had executed and made over to Mirza Aman 
Ali and Fateh Ali an agreement to the 
effect that the sale would be cancelled on 
payment of the amount of consideration. in 
nine years, and that, therefore, the sale was 
not an absolute but a conditional sale.” 

The period of limitation under the Indian 
Statute for suits for redemption or for re- 
covery of possession of mortgaged property 
is sixty years from the date of the accrual 
of the right to redeem or to recover posses- 
sion (Article 143, Schedule II, Act XV of 
1877). The Subordinate Judge was of 
opinion that lmitation began torun from 
the date of the contract, and accordingly 
held that the suit was barred. The High 
Court of Allahabad on appeal have taken 
a different view. The learned Judges con- 
sidered inter alia that the right to redesm in 
respest of the seven villages which were in 
the possession of the mortgagee’s representa- 
tives accrned only on the expiration of the 
period of nine years for which the contract 
was made, but that as regards the five 
villages which had besn transferred by the 
mortgagee to third parties the claim was 


barred. They accordingly decreed tke 
plaintiff's claim in respect of seven 
villages and dismissed it with regard to 
the rest. 


The defendants have appealed from the 


Ver XXH]. 


BaKBTAWAR BEGAM V. HUSAINI KHANAM. 


first part of the High Court decree against 
which there is a cross-appeal on the part of 
the plaintif. 

- The first question to determine is whether 
the plaintifi’s right to redeem is affected by 
60 years’ limitation, for in that case her 
claim must fail in toto. The learned Judges 
dealing with this point give expression to 
their opinion in the following passage in 
their judgment:— 

“If the meaning of this contemporaneous 
agreement was that the mortgagors might 
redeem at any time within the period of 
nine years, the plaintiffs’ claim is barred by 
limitation. If, on the other hand, the inten- 
tion of the parties was that the debt should 
remain outstanding for a period of nine 
years certain, then the right to redeem only 
accrued at the expiration of that period. 
Ordinarily, a mortgagor cannot, before the 
time limited for payment to the mortgagee 
expires, take proceedings to redeem. The 
reason for this is, that it was the agreement 
of the parties that the mortgage should, 
during the intervening time, remain as 
security for the money advanced, and, there- 
fore, it is not competent for either party to 
disturb that relation.” 

And they refer to a number of cases in 
support of their conclusion. Ordinarily, and 
in ‘the absence of a special condition entitling 
the mortgagor to redeem during the term 
for whioh the mortgaga is crested, the 
right of redemption can only arise on the 
expiration of the specified period. Bat 
there is nothing in law to prevent the parties _ 
from making a provision that the mortgagor 
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“The terms of the mortgage as agreed 
were that the mortgagee should remain in 
possession of the said mortgaged villages 

that the amount of profits, if any, 
which shall remain after paying the Govern- 
ment revenue, interest, and pay of the 
persons making the collections would be 
owned by the mortgagors and applied in 
the payment of the principal, and that when- 
ever the mortgage money would be satisfied 
(out of the usafruct) or paid (by the mort: 
gagors) before or after the stipulated time 
the mortgaged property should ba redeemed.” 

And the fact is emphasised in -paragraph 
8, which is in these terms ;— 

“The whole amount of the principal 
mortgage money with interest mentioned 
in the mortgage-deed was paid up at the 
end of the year 1245 Fasli, according to 


-the account which is annexed to this 
plaint and forms part of it. No portion 
of the mortgage-money, interest or any 


other demand is now due; on the other 
hand, there is a gp us amount due to 
the plaintiffs. 4 

In their Tedha judgment this is 
not -a case of a wrong construction of a 
clause or condition in the contract. It is 
a distinct allegation of fact on which the 
right to recover possession is founded. But 
the matter does not rest there, The 
plaintiffs produced with the plaint a 
statement of accounts in respect of the 
12 villages based on the Settlement Records 
to show the amounts realised by the mort- 
gagee from 1830 to 1897. In this docu- 
ment it is clearly stated that the whole 


may discharge the debt within the specified - debt was satisfied in 1245 Fasli (4th 
period and take back the property. Sucha September 1837--4th September 1888). 
provision is usually to the advantage of From that time the balance of the 


the mortgagor. In the present case had the 
matter depended only on the construction of 
the contract as given in the proceeding of 
the Collector, much might be said in support 
of the High Court’s conclusions. The ex- 
pression that “the sale would be cancelled on 

‘payment of the consideration in nine years” 
is certainly ambiguous. 

But here the plaintiffs’ case is that the 
mortgagors were entitled to recover the 
property within the perivd of nine years on - 
the liquidation of the debt with the usufruct 
of- the property. In the second paragraph 
of the plaint the plaintiffs state as fol- 
lows: — 


realizations by the 
of the legitimate 
the plaintifs as 
without any right. 


Tf the fact be, as the plaintiffs allege, 
that the mortgage-debt became satisfied 
under the contract in 1838, the right to 
recover possession accrued then, and the 
suit is clearly barred. 


mortgagee after deduction 
outgoings iô treated by 
sums retained by him 


Their Lordships are, therefore, of opinion 
that the decree of the High Court partly 
decreeing the plaintiffs’ claim shonld ba set 
aside, and the suit dismissed, which will 
iuvəlve the dismissal also of the cross-apperl, 
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With regard to the costs, their Lordships 
think that Jamna Narain, who represents 
the original assignee of the five villages 
in respect of which the plaintiffs’ 
suit has been dismissed by both the Courts 
in India, is entitled to the costs decreed in 
the Court of the Subordinate Judge and in 
the High Court, and to the costs of thess 
appeals to His Majesty in Council. As 
regards the other parties, their Lordships 
think that the plaintiffs should bear the 
costa decreed against them in the first 
Court, but that each of the parties should 
bear their respective costs of these appeals 
and of the appeals tothe High Court, in- 
cluding the costs incurred in the proceedings 
< on remand, 

And their Lordships will humbly advise 
His Majesty accordingly. 

Decree set aside, 

Solicitors for the Appellant: Messrs. T. In 
Wilson § Co. 

Solicitors for the Respondents: Messrs. 
T.O. Summerhays § Son and Ranken Ford, Ford 
Y Ohester. 





PUNJAB CHIEF COURT. 
Szoonp Civin Arrear No. 671 or 1910, 
~ July 12, 1912. 
Present:—-Mr. Justice Shah Din and 
Mr. Justice Beadon. 
NIADAR MAL AND oraees—Prarntives— 
APPELLANTS 
versus 
Masses. B. BORROOAH & Co.—Darenp- 
ANTS-—RESPONDENTS, 
Landlord and Tenant—Landlord’s failure to repair— 
Tenant's riyht to make deductions from rent—Con- 


ditions to pay enhanced rent in default of reaular pay 
ments. 

If a landlord fails to repair leased premises 
according to the terms of the lease and the tenant is 
thereby deprived of the use of a portion of it and is 
also put to loss and inconvenience, the latter is en. 
titled to deduct from the rent a reasonable amount 
with regard to the non-use, loss and inconvenionce. 

A condition to pay enhanced rent in default of 
regular payments is penal, 

Second appeal from the order of the 
Divisional Judge, Delhi Division, dated 
2let March 1910, modifying that of the 
Additional District J uge, Delhi, dated 
llth November 1909, decreeing plaintiffs’ 
claim, 
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Mr, Gullu Ram, for the Appellants. 

Mr. M.N. Mukerit, for the Respondents. h 

JUDGMENT.—Certain property at Delhi 
shown as the Northbrook Hotel came into 
the possession of plaintiffs-appellants as 
mortgagee on 4th April, 1908. 

By a lease dated 18th April 1908, the 
hotel was let to the defendants-respondents’ 
company for a period of one year, with 
effect from the 1st May 1903, on which date 
the defendants-respondents entered into pos- 
session. 4 

Apparently some moveable property belong~ 
to plaintiffs-appellants remained in building 
during the months of May and June and sub- 
jectto a deduction made on this account, which 
is now not in dispute, the rent was paid for 
these two months according to agreement, 

The dispute in this appeal relates to the 
rent for six months from July to December 
1908 inclusive, 

Under the terms of the lease the defendants- 
respondents were to pay a month’s rent of 
Rs. 206 4.0, but in the event of failure to 
pay rent as stipulated, it was agreed that 
the plaintiffs-appellants could charge rent at 
the rate of Rs. 300 per mensem. . 

It was also agreed that the plaintiffs-appel- - 
lants would maintain the building in a proper 
state of repairs and there was a provision 
enabling defendants-respondents to execute 
repairs and deduct the cost from the rent. 

Plaintiffs-appellants claimed six months’ 
rent at enhanced rate of Rs. 300 per mensem, 
and the defendants-respondents, not only 
pleaded that the rate was penal, but also 
urged that they were entitled to a deduction 


` from the rate of Rs. 206.4-0 per mensem on 


account of damages due to the plaintiff-appel- 
lants’ default in executing repairs. 


The first Court decreed payment of six 
months’ rent at Rs. 206 per mensem, č. e., 
Rs. 1,237-8-0,.but the lower Appellate Oourt 
has reduced this amount to Rs. 937-8-0, allows 
ing a deduction in favour of defendants -respond- 
ents of Rs. 50 per mensem. It is admitted 
that at the time the lease began the roofs of 
four of the rooms had fallen iu, and it is 
urged on behalf of plaintiffs-appellants that 
the defendants-respondents accepted the lease, 
knowing that these four rooms could not be 
used. 

16 is, however, obvious and is clear from 
the correspondence which took place between 
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the parties -that defendants respondents 
entered into possession on the under- 
standing that all the necessary repairs 


would be executed and ‘that plaintiffs- 
appellants knew that defendants-respondents 
were entitled to have the building pat into 
thorough order. 

The fact is that plaintiffs-appellants ss 
mortgagees, did not want to spend money 
on the. building but wanted by the mort- 
gagor-owner, consequently, though a man 
may have been sent occasionally to stop 
.a leak in the roof, nothing of any practical 
use was done. 

Jt is very clearly proved that as a 
. result of this neglect serious damage 
occurred in the rains and at the time when 
the defendants-respondents stopped paying 
rent, there were besides the original four 
rooftess rooms other rooms which had fallen in 
cr had. become dangeroos avd otherwise 
useless. 

There was clearly default on the plaint- 
iffs-appellants’ part, and the cost of 
repairing the damage was obviously more 
than defendents-respondents could be expect- 
ed to pay by deduction from the rent. The 
defendants-respondents could not be expected 
to continue paying full rent when they were 
being put in loss by plaintiffs-appellants’ neg- 
lect to repair the house, and there is no reason 
to suppose that they would not have paid regu- 
larly if plaintiffs-appellants had carried out 
their part of the bargain considering the num. 
ber of rooms which became useless and the 
discomfort and inconvenience to defendants- 
respondents. We do not think that the lower 
Court in deducting Rs. 50 per mensem - has 
deducted an excessive amount. 

. We accordingly affirm the decree of the 
“lower Appellate Court and dismiss the appeal 
with costs. : i 


Appeal dismissed. 
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PUNJAB OHIEF COURT. 
Secoxp Civis Appaan No. 672 or 1910. 
July 10, 1912, 
Present: ~Mr. Justice Shah Din and 
Mr, Justice Beadon. 
NIADAR MAL AND otiteas—Pratytires— 
APPELLANTS 
versus 
Mejsrs, B. BORROOAH & Co.,—Daranoants 
— RESPONDENTS. 

Landlord and tenant—Lease of premises, portion of 
which is already in possession of another tenant —Rela- 
tion of lessee and former tenant—Lessee giving up 
entire premises after termination of his lease, effect of 
—~Sub-tenant. 

Where a lessse accepts the lease of premises a 
portion of which is already in the occupation of a 
tenant, the latter becomes the sub-tenant of the 
former. But when the lessee gives back the posses- 
sion of the premises in his actual possession to tho 
lessor at expiry of the lease, this amounts to ontiro 
vacation of the premises and the former tenant 
again becomes the tenant of the lessor. 

Second- appeal from the order of the 
Divisional Judge, Delhi, dated 21st March 
1910, modifying that of the -Additional 
District Judge, Delhi, dated lith October 
1909, decreeing plaintiffs’ claim in part, 

Mr. Gullu Ram, for the Appellants. 

Mr. M. N. Mukerji, for the Respondents, 

JUDGMENT.—The suit to which this 
appeal relates is a continuation of the suit 
which is the subject of Civil Appeal No. 671 
of 1910.* The parties are the same and the 
lease is the same, but the dispute has refer- 
ence tothe rent for the last four months 
of the lease, z.¢., January to April 1909. 

For reasons given in the connected appeal 
we agree withthe lower Appellate Court in 
fixing the rent at Rs. 156-4-0 per mensem 
and the only other point has reference to costs, 

Owing to the condition of the building, the 
defendants-respondents vacated it in February 
1909 and gave notice to plaintiffs-appallants 
that they had done so. 

It is true that one such tenant was still 
occupying his rooms at the end of April ` 
when the lease expired, but he cannot bo 
treated asa sub-tenantof the defendants- 
respondents at that time. This gentleman 
was occupying rooms in the hotel when 
defendants-respondents tuok it over aud was 
occupying the same rooms at the end of the 
Defendants-respondents merely left 


to ihe plaintifs-appellants the same sub- 








* See 23 Ind, Cas. 358.— Ed. 
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tenants whom they had taken over from the 
plaintiffs-appellants and this sub-tenant 
accepted this position and tendered rent to 
plaintiffs. appellants. 
< We hold that defendants-respondents to 
the knowledge of plaintiffgs-appellants had 
vacated the building before the end of the 
lease and before the suit was instituted and 
that costs were rightly not allowed on the 
unnecessary claim for ejectment, 

We dismiss the appeal with sosts. 
Agpeal dismissed, 


m eeaeee 
. 


MADRAS HIGH COURT. 
Letters Patent Apruau No. 59 or 1913. 
November 18, 1913. 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
©. M. APPAVU PILLAT—Praint. pr— 
APPELLANT 

versus . 
Sheikh AMIR SAHIB AND GTHERS— 


DEFENDANTI— RESPONDENTS. 

Presentation of plaint, out of office hours, to officer 
of Court, authorized to receive within office hours, whe- 
ther proper presentation—Ratification. 

A. presentation, out of office hours, of a plaint to 
an officer of a Court authorized to receive plaints 
within office hours only is not a proper presentation, 
unless ratified by the Court on that very day. 


Appeal under section 15 of the Letters 
Patent against the order of the Hon’ble Mr. 
Justice Bakewel}, in Civil Revision Petition 
No. 661 of 1912, preferred against that 
of the District Munsif of Coimbatore, in 
Second Civil Suit No. 12 of 1912, dated 
26th February 1912. ; 

Mr. A. Sundaram, for the Appellant. 

JUDGMENT — Presentation of a plaint to 
head clerk after office hours, the head 
clerk being authorised to receive plaints only 
within office hours, cannot be treated as a 
proper institution of the suit in the Munsit’s 
Court on that day, unless on that same day, 
the District Munsif ratified the receipt by 
the District Munsif himself, 

We think that the order of the learned 
Judge of this Court (refusing tó revise the 
Munsif’s dismissal of the suit as barred) is 
correct, and we dismiss this Letters Patent 
Appeal. We make no order as to costs as 
respondents do not appear. 


; Arpeal dismissed. 
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CALCUTTA HIGH COURT. 
REGULAR Orvis Appeat No. 404 or 1911. 
March 11, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
KALI DAS BHANJA AND OTARRS—- 
PLA(NIIFF3— APPELLANTS 
VETEUS 


GIRIBALA DASI—Desenpayt— 


RESPOADENT. 

Specific performance —Agreement to grant permanent 
lease “‘hereafter”—Tyhether vague and uncertain— 
Postponement of grant of lease until promisor had paid 
off his debts— Whether putting off of execution of deed 
is refusal to perform contract—Limitation—Limitation 
Act (IX of 1908), Sch. I, Art. 118—Allegation of new 
contract being substituted for old—No proof of new 
contract—Whether old contract may be enforced —Limi- 
tation not pleaded—Limitation not question of law — 
Suit whether to be dismissed on that ground. 


An agreement to grant a permanent lease “here- 
after” of a certain property to the plaintiffs, was 
executed by the defendant’s predecessor, who also 
issued a notice on the day the agreement was executed 
to his tenants to pay their rents to the plaintiffs, 
stating therein that he had “let out the property in 
ijara” to the plaintiffs, Some time, about a year 
after this, he approached the plaintiffs to agree to 
the postponement of the grant of the lease, until 
after he had paid off his debts. The plaintiffs made 
no objection, as they had confidence.in him and fully 
believed that he would act up to his words. The 
lease not having been granted by the defendant’s 
predecessor, the plaintiffs brought a suit for the 
specific performance of the contract: 


Held, (1) that the putting off of the exeoution of the 
deed could not be taken as a refusal to perform the 
contract, nor could the arrangement come to between 
the parties that the grant of the lease should be 
postponed until after the defendant’s predecessor had 
paid up his debts be looked on as a rescission of the 
contract to grant the lease, nor did the plaintiffs 
give up their rights under the contract; the highest 
that it could be put to was that the plaintiffs gave 
the defendant’s predecessor a reasonable time within 
which to execute the deed; 


(2) that the plaintiffs’ right to claim specific per- ` 
formance of the contract to grant a permanent lease 
was not barred by limitation under Article 118, Sche- 
dule T, of the Limitation Act of 1908; 


(3) that because the contract to grant the lease 
provided that the lease should be’ exeouted “here- 
after” the contract was not vague and uncertain, the 
word “hereafter” only meaning after the date of- the 
contract. 


The mere fact of one party alleging that a new 
contract had been substituted for an old one 
does not of itself put an end to the old contract, even 
as against the party so alleging, unless the allegation 
is proved to be true. 


Roushan Bibce v. Hurray Kristo Nath, 8 ©. 926, 
relied upon. 


‘ 
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Where the question of limitation is not merely a 
question of law, and the point is uot raised by the 
defendant, the Court ought notto dismiss the snit 
on the ground of limitation. 


Appeal from the decree of the Sub-Judga 
of Alipore, dated July 17th, 1911, 

FACTS.—The plaintiffs’ case is that they, 
being already in possession of 12-annas 
share of a carbain tulug, had arranged for the 
- gale tothem of the remaining four annas 
by Hari Charan Bose, the malik thereof, 
that Nayan Ohandra Bose, the husband of 
defendant, requested the plaintiffs to gat the 
share sold to him and agreed that if they 
did so, he would grant a mourast mokurirt 
lease of the same to them ona yearly rental 
of Rs. 840, that plaintiffs thereupon had that 
done and Nayan Chandra agreed to grant 
the lease and the plaintiffs were put in pos- 
session of the share, that the defendant’s 
husband did not act up to his promise, and on 
plaintiffs’ pressing him at last agreed to sell the 
four-annas share to them for Rs. 16,000, 
and that on the death of the defendant’s 
husband, the defendant has repudiated 
the said agreements. The plaintiffs, thero- 
fore, bring this suit for specific performance 
of either the contract to give a mourasi 
motarart lease or that tə sall. 

Tho defendant denied the contracts in 
question and said that the plaintiffs mərəly 
collected rents on behalf of her husband and” 
herself. 


The follo ving ware the principal is3aes 
settled oa the pleadings: — 

(L) Ave the allegations of contrist for 
a permanent lease and subsequently for sale 
made in the plaint correct? - 


(2) Are the terms of the alleged contracts 
vague and uncertain and not fit for being 
enforced specifically? 

The Court below on the first issue said: — 


“a ® Nayan Chandra, however, did not 
‘act up to his word although repeatedly asked | 
and fiually said he could not execute the tjara 
“patia until he had cleared off the debt which 
he had incurred for the purchase. This was 
ene year after the purchase which would be 
November 1904. This sait was instituted on 
the 30ch May 1910. Now, if what Nayan 
Chandra finally said in November 1904 
amounted toa refasal bo perform the agres- 
ment as originally made, the suit would be 
clearly barred by time. The question, thers- 
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fore, is whether it did amount to such a 
refusal. I think it did. The original 
agreement dated November 21, 1903, was 
that he would execatea permansnt tjara 
‘hereafter.'” It is clear that the agreement 
was not fettered by any condition. In 1904 
November, Nayan Chandra, however, made 
the agreement conditional on the clearing 
off of his debt. There was, therefore, a, < 
refusal to perform the original agreement, 
The plaintiff Hem Chandra says that when 
Nayan said so he realised that he was 
wilfully avoiding the čara. Hem Babu’s 
deposition shows that plaintiffs too took it to 
be in reality a refusal to perform the agree- 
ment. J, therefore, find that in November 
1904 Nayan refused to perform the original 
agreement, and so the suit which is to enforce 
that agreement is clearly barred. It might, 
however, be urged that plaintiffs might enforce 
the fresh agreement made in November 
1904. * #: But the new agreement would be 
conditional on the clearinz off of the debt, Tha 
debt has not yet been cleared off admittedly 
So there can be no enforcement of that contract 
now. * * As regards the agreemsnt to sell 
Ido not think I can find that Nayan Babu 
entered into any decided agreement to do 
so.” 

Upon the second issue the learned Subordi- 
nate Judge said: — 


“** Nayan Babu agreed to execute a 
permanent jara ‘hereafter.’ I think the 
addition of the word ‘hereafter’ makes the 
agreement vague and uncertain, for Nayan 
Babu might, whenever asked to execute the 
deed, say that he would some time after, 
and he could not, therefore, be charged with 
a breach of contract, The way in which 
the parties conducted themselves would 
suggeat that the agreement was not fib to 
be enforced. If the agreement had been fit 
to be enforced J think the plaintiffs would not 
have put up with such continnal evasion on 
the part of Nayan Babu. In fact in Novem- 
ber 1904, Hem Babu realised that Nayan 
Babu was wilfully avoiding the lease and 
still they did not take any action to enforce 
it. They agreed to what made the agree- 
ment a little less problematical, that is, 
dependent upon the clearing off of his debts 
by Nayan Baba. The plaintiffs evidently 
realised that they could not enforces the agree. 
ment tu exscabe the dare ‘horeafter,’ aud so 
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agreed tothe fresh proposal. I think the 
agreement was not capable of enforca- 
ment,” 

The Court dismissed the sunib. 

The plaintiffs appealed. 

Babus Provash Ohunder Metter, Amarendra 
Nath Bos3 and Atul Ohandra Boss, for the 


Appellants, 
De. Dwarta Nath Mutter, aud Baba 
Manmatha Nath Roy, for the Respondent. 
JUDGMENT. 


Fuetcuer, J.—This is an appeal by the 
plaintiffs against the judgment of the learned 
Subordinate Judge dismissing their suib. 

The suib was one for specifics performance 
of agreements relating ta immoveable pro- 
verity. Two contracts were in sait, first, a 
contract for the grantof a permanent lease 
of the property and, secondly, a contract for the 
sale of the reversion. A 

The learned Subordinate Judge found 
that the first contract was proved bat not the 
second, He, however, refused specific pər- 
formance of the first agreement on the ground 
that the plaintiffs’ right was barred by limita- 
tion. The appellants were in possession of 
12 annas of the property and the remaining 
4, annas belonged to one Hari Charan Boss. 
On the 3lst August 1901, Hari Charan 
entered into a contract for sale of his 4-annas 
share to the plaintiff No. 4. It would appear 
that for some reason or other the plaintiffs 
did not fiad it convenient to complete 
the purchase with Hari Charan. 

The plaintiffs appear to have been on 
terms of friendship with Nayan Chandra 
Bose and they appear to have approached 
him and persuaded him to take over tha 
parchase from Hari Charan. Accordingly 
by a conveyance, dated the 2lat November 
1903, Hari Charan conveyed the 4 aunas to 
Nayan Chandra, It appears that the plaint- 
iffs assisted Nayan Obandra to find a cən- 
siderable portion of the purchase money 
payable to Hari Charan. Subsequently two 
documents, both dated the 2lst November 
1903, were executed by Nayan Chandra in 
favour of the plaintiffs: 

One of them, Exhibit 12, being an agree- 
ment to grant a permanent lease of the 4. 
annas share, and the other, Exhibit 11, baing 
notice to the tenants to pay their rents to 
the plaintiffs in which it is stated that 
Nayan Chandra had “let out the said mahals 
in gare” to the plaintiffs. 
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The dafendant has challenged Exhibit 12 
stating that it is a forgery. Tho learned 
Sobordinate Judge has found that the docu- 
ment was a genuine one and with this finding 
T agree. The learned Judge has, however, 
found that the plaintiffs’ saib on the agree- 
ment to grant the lease is barred by limita- 
tion under Article 113 of the first Schedule 
to the Indian Limitation Ast, 1903, on the ` 
ground that Nayan had refused to perform 
the contract. 

It will be noticed, however, that the written 
statement did not raise any defence of limita- 
tion nor was any issue settled by the learned 
Judge in reference thereto. The question of 
limitation in the present case is not merely a 
question of law and, in my opinion, the 
learned Judge ought not to have decided the 
case on a point nob raised by the defendant. 
However this point is not of great import- 
ance ag I am unable to agree with the 
conclusion of the learned Judge that the 
plaintiffs’ right is barred by limitation, 


The refusal that is relied on by the defence 
is as follows: Sometime about a year .after 
the giving of Exhibit 12, Nayan Ohandra 
approached the plaintiffs with reference to 
postponing the granWof the lease until after 
he had paid off his debts, 

What passed between the parties sufi- 
ciently appears from the crass- examination of 
the plaintiff Upendra as follows: 

-^ Did you and your brothers azree to 
the putting off of the execution of the deed 
till after Nayan Babu’s debts had been paid 
off? 

A. Yes,.wemade na objection a3 we had 
eonfidencs in him and fally believed that he 
would ast up to his words, 


How the putting off of the execution of 
the deed can ba taken as refusal to perform 
the contract, I am ata loas to understand. Nor 
do I think that this arrangement come to 
batween the parties can bs looked on asa 
rescission of the contract to grant the lease 
or that the plaintiffs gave up their rights 
under that contract. The highest that it 
can bə put to is that the plaintiffs gave 
Nayan a reasonable time within which to 
execute the deed. The plaintiffs were and 
have all along remained in possessioa of the 
property. 

lam, therefore, unable to agree with the 
learned Judge that the plaintiffs’ right to 
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claim specife performance of the contract 
to grant a permanent lease is barred by 
limitation, 

As regards the agreement to sell the pro- 
perty the learned Judge found that the 
same was not proved. Nayan being dead 
and there being no independent evidence of 
this contract J am not disposed to interfere 
with the finding of the learned Jadge in this 
respect, although, I think, that the story 
told by the plaintiffs seems an exceedingly 
probable one, 

I confess [ am unable to follow the learned 
Judge’s reasons that because the contract to 
graut the lease provided that the lease should 
_be executed “hereafter” the contract is vague 
and uncertain, The laase could hardly have 
been executed on the date of the contract and 
the word “hereafter” only means after the 
date of the contract, 
` One further objection has been raised 
before us, namely that as the plaintiffs set 
up -the contract for sale and have failed to 
prove it, they cannot have specific per- 
formance of the agreement to granta lease, 

Bat the mere fact of one party alleging a 
new contract has been substituted for an 
old one, does not of itselput an end to the 
old contract even as against the party 
so alleging unless the allegation is proved 
to be true [Roushan Bibee v. Hurray Kristo 
Nath (1).] i 

In my opinion the present appeal ought 
to be allowed and in lien of the judgment 
dismissing the plaintiffs’ suit a decree ought 
to be passed for the specific performance of 
the contract to grant the lease (Exhibit 12). 
The respondent should pay to the plaintiffs 
their costs in this Court and in the Oourt 
below, 

N. Cuarrersea, J.—T agree. 


4 na eal allowed, 
(1) 80.926, 
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LOWER BURMA CHIEF COURT. 
Sercran Secoxp OrviL AppeaL NO. 154 or 
1911. 

February 10, 1913. 

Present: —Mr, Justice Parlett. 
MAUNG KYA AND OTHERS—ÅPPELLANTS 
versus 
Vv. P. L. V. N. FIRM—Responpent, 

Benamidar and real owner—Transaction entered into 
by Benamidar alleged to be unauthorised by real owner 
—Estoppel —E raud. 

‘Where property is held Benami and the ostensible 
owner assents to its being disposed of to the prejudice 
of the real owner, the latter cannot be allowed 
to object, the fraud being a consequenca of his own 
act. So if the property is purchased in the name 
of a Benaimidar, and the indice of ownership are 
placed in his hands, the true owner can only geb rid 
of the effects of an alienation by showing that it was 


“made without his acquiescence and that the purchaser 


took with notice of that fact. 
Colonial Bank. v. Cady, 15 A. C. 267 at p. 273; 
60 L. J. Ch. 181; 63 L. T. 27; 39 W. R. 17, foilowod, 


Messrs. «Palit and Harvey, for the Appel- 
lants. 

Mr. A. B. Banerjce, for the Respondent 
Firm, 

JUDGMENT,—Plaintiff sued for a mort- 
gage decree over, among other property, 88'71 


“acres of land now in the possession of 3rd 


and 4th defendants. It appears that on 12th 
May 1908 a conveyance was executed and 
registered whereby lst defendant purported 


. to purchase the land in suit from the formor 


owner Maung Chan Nyein for Rs. 650. On 
12th June 1903 Ist defendant mortgaged 
this land together with 12°54 acres more and 
some other property to plaintiff without 
possession for Rs. 1,500 carrying interest at 
14 per cent. per month. On 31st March 
1904, a conveyance was executed and regis- 
tered .whereby Ist defendant purported to 
sell the land in suit to 2nd defendant for 
Rs. 650. On the same day the 2nd defend. 
ant mortgaged this and.other land to 3rd 
aud 4th defendants for Rs. 5,000 and on 
29th April 1907 he sold it to them outright. 
First defendant did not appear but the 
defence of the others is that the real 
purchaser from Maung Chan Nyein 
was 2nd defendant who borrowed the money 
to pay for it from Ist defendant, who 
tock the conveyance in his name until money 
was re-paid to him, but that Ist'defendant was 
merely a Benamidar and was never in posses- 
sion of the land, and had no rights in it to 
mortgage to plaintif, and that 3rd and 4th 
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defendants are bona fide purchasers for value 
without notice of plaintiff’s claim. The Court of 
first instance gave only a money- decree agairst 
lst defendant, On appeal the Divisional 
Court beld that 2nd defendant was 
estopped by his conveyance from saying that 
Ist defendant was not the owner, and that 
oral evidence to that effect was excluded by 
section 92 of the Evidence Act, and gave 
plaintiff a mortgage decree over both pieces 
of land. The 3rd and 4th defendants now 
appeal against all three decisions, The 
Divisional Court was clearly wrong in giving 
a mortgage decree over more thanthe 38 odd 
acres, since plaintiff had expressly relinquish- 
ed hia claim to a mortgage decree over the 
other bolding. 


-I am inclined to think that the decision on 
the question of estoppel was correct, baving 
regard to Dr. Gour’s remarks in Article 611 
of his Commentary on the Transfer of Property 
Act (8rd Edition, page 371) and in particular 
to the dictum of Lord Halsbury in Oolonial 
Bank v. Oady (1) there quoted. Tke 
estoppel would extend to 3rd and 4th 
defendants who claim through 20d defendant. 
In Article 619 (page 878) the same learned 
commentator quotes authorities to the effect 
that “where property is held benami and the 
ostensible owner assents to its being disposed 
of to the prejudice of the real owner, the 
latter cannot be allowed to object, the fraud 
being a consequence -Of his own act. So if 
the property is purchased in the name of a 
Benamidar, and the indice of ownership are 
placed in his hands, the trae owner can only 
get rid of the effect of an alienation by 
showing that it was made without his 
acquiescence, and that the purchaser took 
with notice of that fact.’ The consideration 
of Rs. 650 admittedly moved from Ist 
defendant, the conveyance wasin bis posses- 
sion and showed him to bathe purchaser: he 
was recorded asin possession inthe Revenue 
Registers. The only fact which can be 
alleged as existing which should have put 
plaintiff on inquiry is the 2ad defendant's 
claim that he was in possession of the land, 
but as at that season, 12:h June, probably 
agricaltural operations had not commenced, 
it may be doubted whether he, or anyone, 


(1) 15 A. 0. 267 at p 273; 60 I. J. Ch. 181; 68 
L. T, 27; 39 W. R. 17. 
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was in aclual occupation of the lands I do 
not think plaintif can be fixed with construc- 
tive notice of the alleged defect in his 
mortgagor’s title, and accordingly the 
mortgage is good. 

I modify the decres of the Divisional Court 
to one granting plaintiff a mortgage decree 
over holding No. 23 of 1901-02 which 
corresponds to No, 27 of 1907-08 of Abnyet 
Kwin only. As this appeal has been partly 
successful each party will bear his own costs 
therein. 


Decree modified. 


ALLAHABAD HIGH COURT. 
Miscesvangous OiviL Appeat No. 129 or 
1913. 

March 6, 1914. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAJ KISHORE DAS—Appticant 
. COTSUS 
JAINT SINGH AND OTHERS—-OPPOSITE 


Party. 

Will—Legatee—Enlargenent “of devised estate by 
legaiee— Lease, determination of —Possession of heir after 
determination—Full proprietary right acquired by heir— 
Sale of property —Remainder-man, right of-—Occupancy 
right acquired in land by vendee before purchase~Re- 
emergence of occupancy right, 

Ia 1844 T got from Gevernment a farming lease of 
waste land for the fixed term of twenty years. In 
1851 T exeouted a Will under which he left the land 
to his wife, R, for her life and on her death to his 
daughter, G, for her life, with reversion to the temple 
of Jagannath. T died in 1852 and after his death R 
continued in possession of the land till 1871 wher the 
Government bestowed on her full proprietary title in 
the property. R then sold the land to the defendant 
D. Rdied and later on G died in 1904 J, the 
trustee of the temple of Jagannath, brought this suit 
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for possession of the land as the remainder man under 
the Will. D pleaded that R was the absolute owner 
of the property and had as such full power to transfer 
the same and that in case J was entitled to the 
estate, D was entitlod under section 51 of the Transfer 
of Proporty Act to the expenditure incurred on 
improvements, D also pleaded that he had before 
the date of sale occupancy rights in the lands and if 
absolute title did not pass to him he was entitled to 
retain actual physical possession of the land as occu- 
pancy tenant or khaika?; 

Held (1) that the estate of 7, whatsoever it may 
have been in the village, came to an end in 1864 and 
the possession of R, from that time onwards was in 
her own right and as such the “sale-deed operated to 
transfer full proprietary title to the vendee; 

(2) that assuming the plaintiff’s case to be a good 
one and he being entitled to possession, D could not 
rely upon section 61 of the Transfer of Property Act 
in guch a case; 


(3) that J as reversioner under the Will would be 
entitled only to proprietary possession and that any 
occupancy right previously acquired by D could not 
be affected in any way. 


Where a legatee under a Will gets the enlargement 
of the estate, the enlargement would operate as an 
enlargement of the estate of the testator and 
euure for the benefit of the remainder-man under the 
Will, 


Civil reference by the Local Governmens 
under the Kamaun Regulations. ` 

The Hon'ble Dr. Sunder Lal, 
Applicant. 

Dr. S. O. Banerji, for the Respondent. 


JUDGMENT.—This is a reference under 
rule 17 of the Rules and Orders relating to 
the Kumaun Division. The facts of the 
case out of which tkis reference has arisen 
are as follows: In tke year 1844 one Tula 
Ram Sah was a Government treasurer 
at Almora. 
together with its appurtenant hamlet called 
Bajero, etc, was lying waste. At the Settle- 
mentof that year a farming lease of the 
same was offered to Tula Ram for a period 
of twenty years on payment of a sum of 
Rs.:3 per annum. Tula Ram appears to 
have been very unwilling to accept this 

. generous offer of the Government. The 
completion of the matter was delayed for 
about two years until in 1846 he was finally 
forced to accept a puita aud to execute an 
agreement, In 1851 he executed a Will 
under which he left the whole of his 
estate without specification of its details to 
his wife for her life and on her death to her 
daughter, Musammat Gangotri, for her life 
with reversion to the temple of Jagannath, 
the trustee of which ia the plaintiff in the 


for the 


The village of Mauza Nagar’ 
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present suit. Tula Ram died in 1852, 
His widow Musammat Raini sold all her 
right, title and interests in the above named 
village to the predecessors-in-title of the 
present defendanis. They have been in 
possession since then ostensibly as owners. 
Prior totheir purchase the vendees appear 
to have been khatkars orn class of cenn- 
pancy tenants in possession of cnitivated 
lands. Musammat Ratni died, but her 
daughter, Musammoet Gangotri, remained alive 
till 1904. The present sait was brought 
soon after her death by the trustee of the 
temple of Jagannath to recover possession 
from the defendants, on the ground that the 
estate of Musammot Ratri was only cne for 
her life and thet the two life-estates having 
now vanished the plaintiff as remainder-man 
under the Will was entitled to the property 
aud that Musammat Ratni had no power to 
transfer more than her Jife-interest under 
the Will. The defendants met the case by 
pleading that Musammat Ratni on the date 
of the sale was the absclute owner of the 
property and had power to transfer to them 
full right of ownership. There was a further 
plea that even ifthe plaintiff was entitled 
to the estate, still section 51 of the Transfer 
of Property Act applied in respect to those 
improvements which bad been made by the 
defendants and the plaintif would not be 
entitled to possession unless and until he 
made good to the defendants the expenditure 
incurred by thelatteron the said improve- 
ments. It was also pleaded that the 
defendants were persons who had a right at 
the date of the sale to occupy and cultivate 
the said lands, and even if absolute title did 
not pass to them they have not lost that 
right and still are entitled to retain actual 
pbysical possession as khaikars. The snit 
was dismissed by the District Judge who 
held that Musammat Ratna was at the date 
of the sale an absolute owner of the pro- 
perty. He held that section 51 of the 
Transfer of Property Act would apply even 
if the widow had only a_life-interest. 
He also held that the plaintiff’s claim to 
posseasion was barred by the re-emergence 
of the previous occnpancy rights of the 
defendants. This decision was upheld by 
the Commissioner on appeal and the Local 
Government have referred to us seven 
points for an expression of our opinion. 

The first question and the most import- 
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ant is, “was Musammat Ratna’s title 
previous to 1871 based on the Will of her 
husband, oron mere possession?” It should 
be noticed in. the beginning thatthe Will 
of Tnla Ram Sahu makes no special 
mention of the estate in the village now in 
suit. His exact right in this village is 
not absolutely clear. There can be no doubt 
from the Settlement Record of 1844 that 
a lease was granted to him, but no copy 
of this lease is forthcoming. It is not to 
be found on the Settlement Record, and his 
agreement dated the 8th of August 1846 
does not set out the terms and conditions 
> on which the lease had been granted to 
him. Itis clear that the lease was for a 
fixed period which came to an end in 1864, 
Whether his rights asa lessee were trans- 
ferable or not is by no means clear, A 
reference to the selections of the records 
of the Government of the North-Western 
Provinces, knownas Mr. Thumason’s Despatch, 
Volume IT, at pages 202, 203 and 204, specially 
to paragraph 9 on page 204, goes to show 
that a farming tenure such as was granted 
to Tula Ram was not transferable. It 
shows clearly that such a lease, however, 
terminated on the expizy of the period for 
which it was granted. Cn behalf of the 
defendants it is urged that when Tula Ram 
died in 1852, tHe lease came toan end and 
if his widow Musammat Ratni continued 
to hold the property she could not possibly 
have held qua legatee under the Will, but 
only in her own personal right. It is 
further urged that even supposing that the 
lease continued to run for its full pericd 
and that she held the property during 
that period qua legatee under the Will, still 
the lease-hold came to an end in 1864, 
that is, some seven years before 1871, the 
date of the transfer and that when she 
continued to hold from 1864 to 1871, she 
held in her own right either as a lessee 
direct from the Government or as a 
trespasser. In the year 1871, the Govern- 
ment bestowed on her full proprietary 
title in the estate in dispute. On behalf 
of the defendants it is urged that this 
js an acquisition of her own and that 
she has, therefore, full power to transfer 
jt by a deed of sale. On behalf of the 
plaintiff it is urged, however, that Musammat 
Ratni, from the date of her husband’s 
death upto the year 1871, was holding 
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this estate as a legatee under the Will 
-having therein only a  life-estate, that - 
while she held in this capacity the estate 
was enlarged and that the enlargement is 
one which enured to the benefit of the 
estate and as such must pass over to the 
remainder-man, The decision of the 
point depends on the capacity in which 
Musammat Katni was holding the village 
now in dispute in 1871 at the time when 
the Government, in pursuance of a general 
policy of not retaining proprietary posses- 
sion in its own hands, bestowed proprietary 
title on many persons, some whoseclaims 
thereto were vague and some who as far- 
mers had no claim at all. As we have 
pointed out above itis by no means clear 
on what terms this property was leased to 
Tula Ram. It seems highly probable that 
the rights of a lessee were not transferable. 
Bat, it ig impossible to come to a definite 
finding in the absence of clear evidence on 
the point. It is, however, quite clear that 
the term of the lease came to an end in 
1864 and it was then inthe option of the | 
Government to grant a fresh lease to any- 
body to whom it might think fit to grant 
it. Asa matter of fact it allowed Musammat 
Ratni to continue in possession and in the 
year 1871, finding her to be a person who 
had apparently brought the village under 
cultivation and settled tenants on it and, 
therefore, a fit person on whom to bestow 
proprietary.rights, it made a free gift to 
her of those rights. The estate of Tula 
Ram, whatsoever it may have been in the 
‘village in dispute, came toan end at least 
in the year 1864 and, in our opinion, the 
possession of Musammat Ratni from that 
time onwards was the possession of herself 
in her own personal right and not possession 
of any portion of Tula Ram’s estate under 
the Will. Thisis our answer to the first 
question. 

The second question is, “If her possession 
up to 1871 was based on the Will did the 
anlargement of her legal estate, by settle- 
ment proceedings in 1%71, operate to alter 
her title as legatee with a life interest to a 
title of grantee with absolute interest?” 
It ia quite clear that if her possession up to 
1871 was basedonthe Will fhe enlargement 
of the legal estate could not operate to 
alter the capacity in ‘which she held it. If 
she held it gua legatee under the Will the- 
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plaintiff is entitled to no relief at all and his 


operated as an enlargement of the estate of - suit ought to stand dismissed with costs in 


her husband for the benefit of the remainder- 

man under the Will. It could nob in any 

_ Way create in her a title as a grantee with 
absolute interest. 

The third question is, “What interest ia 
the property in suit did the sale-deed by 
Musammat Ratni in favour of the defend- 
ants operate to transfer?’ In view of 
our reply to the first question the answer 
to this question is that the sale-deed 
operated to transfer full proprietary title 
to the vendees. 


The fourth question is, 
missioner right in upholding the District 
Judge’s . decision that the right of the 
plaintiff as reversioner under the Will tu 
possession was barred by the re-emergence 
of previous oasupancy rights of the defend- 
ant transferees?’ It is admitted on 
behalf of the plaintiff that as reversioner 
under the Will he would be entitled only 
to proprietary possession and that any 
occupaney right previously acquired by the 
defendants could not be affected in any way 
and they would be entitled to retain actual 
physical possession with such occupancy 
right, the proprietary title being in the 
plaintiff, This, in our opinion, is correct 
and our answer to the question is that the 
decision of the Commissioner is correct 
only to the above extent. 


The fifth question relates to section 51 of 
the Transfer of Property Act. If the plaint- 
iff’s case be a good one and if he is entitled 

_ to proprietary possession of the property, it 
is quite clear to our minds that section 51 of 
the Transfer of Property Act has no appli- 
cation to the case at all. The defendants, 
if the plaintiff’s case be a good one, were 
persons who purchased from a widow in 
possession of the estate either as a legatee 
under her husband’s Will or in the ordinary 
way asa Hindu widow, andin such a case 
section 51 of the Act could have no applica- 
tion. 

Oar reply to the sixth question is that 
the decision of the District Judge as upheld 
by the Commissioner was correct on two 
points and incorrect on the third, 

Asto the relief, ifany, to which the 
plaintiff is'entitled we would hold that the 


“Was the Com- 


“sig months of the dispossession. 


all Courts, 
Dismissal of suit advised. 


LOWER BURMA CHIEF COURT, 
Sgeconp Civin APPEAL No. 123 cr 1912, 
July 22, 1913. 
Present:—Mr. J natice Parlett, 
MG. LU MG. AND oraers—APPELLANTS 
CELSUs 


MAUNG PU AND AxnoTHER— RESPONDENTA. 

Specific Relief Act (I of 1877), s. 9—8uit for 
possession—Inference therefrom—Also from the fact that 
the suit was for possession only and not declaration of 
title—Appeal lies. 

The second paragraph of soction 9 clearly shows 
that no one, though entitled to sue under that secs 
tion, is bound to do so, and that he can always bring 
a regular suit founded upon title, eithor in addition 
to or instead of a suit under thas section. 

A person by seeking his remedy early does not. 
thereby alter the nature of his suit. 

Ram Harakh Rai v. Sheodihal Toti, 15 A, 884; A. 

W. N. (1898) 168, distinguished. : 

WA. Chunder Sen v. Adoo Shaikh, 9 W. R. 
602, Ramasamy Chetty v. Paraman Chetty, 25 M. 
648;11 M. L. J. 403, followed. 

Where the plaintiff set up a title as mortgageo in 
possession of certain land of whicli defendants had 
taken possession and the defendants alleged that 
they had redeemed tho mortgage and so extinguished 
the plaintiff’s title on which his claim to possession 
was based and the Court of first instance held 
after framing issues on the question of title and 
taking evidence that the defendants had not 
redeemed the mortgage and that there was abundant 
evidence.to prove the plaintiff’s title to the land as 
mortgagee in possession. 

Heid, that both from the frame of the plaint and 
the course which the case took it was intended to bo 
a suit based upon title and was never a suit under 
section 9 of the Specific Relief Act and that the 
plaintiff could not be heard to assert the contrary and 
that, therefore, an appeal lay to the Divisional Conrt, 


Mr. Lemtert, for the Appellants. 
Mr. Palit, for the Respondents. 


JUDGMENT.—The sole question in this 
appeal is whether the suit was in fact brought 
ander section 9 of the Specific Relief Act, 
The Divisional Court has held that it was, 
because (a) the plaintiff was entitled to bring 
such a suit and (b) the suit was filed within 
In this 
Court the finding is supported on the further 
ground that the prayer in the plaint asks 
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for possession only and not fora declaration 
of title. I consider none of these reasons 
to be sound. The second paragraph of 
section 9 shows clearly that no one, though 
entitled to sue under that section, is bound 
to do so, but he can always bring a regular 
suit founded upon title, either in addition 
toor instead of a suit under that section. 
Asto the time when the suit was filed, 
because a manseeks his remedy early he 
does not thereby alter the nature of his suit. 
As to the prayer I see no reason why a 
plaintiff who claims possession relying upon 
title need do more than set out his title and 
ask for possession. 

Itis true thatin Ram Harakh Rai v, 
Sheodihal, Joti (1) ib was held that a Court 
should, in all cases in which it applies, give 
effect to the provisions of the first paragraph 
of section 9 of the Specific Relief Act, whe- 
ther that section is expressly pleaded or not, 
but that is no authority forrefusing toentertain 
a suit based upon title merely because specific 
relief might be asked for and is not, as was 
ruled in the other case of Kalee Ohunder Sen 
v. Adoo Shaikh (2), Section 15 of Act 
XIV of 1859 does not affect the general 
law on the matters to which it relates 
but provides a special remedy for a 
particular kind of grievance, In kama- 
sawmy Ohetty v. Paraman Ohetly (3), a case 
very like the present one, the Allahabad 
ruling was not followed. The plaintiff sued to 
eject defendants from certain land claiming 
“title toit by purchase and alleging that he 
had been forcibly dispossessed by defendants, 
The defendants denied both plaintifi’s title 
and possession and set up title ia themselves 
and alleged that they had long been in 
possession. The lower Court fourd that 
plaintiff failed to prove title by purchase, ard 
declared plaintiff entitlea to porsessicu under 
section 9, Specific Relief Act, but dismissed 
{he suit in so far as it claimed to have plaint- 
jfi’s title established. The High Court held 
that the, issue - concerning title should have 
been tried. In the present case plaintiff set 
apa title as mortgagee in possession of 
certain land of which defendants had taken 
possession. Defendants alleged that they 
had redeemed the mortgageand so extinguish- 


(1) 15 A. 384; A. W. N. (1898) 163. 
(2) 9 W. R. 602. 
(3) 25 M. 148; 11 M. L, J. 403. 
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ed plaintiff’s title on which his claim to 
pessession was based. Issues covering the 
question of title were framed and evidence 
laken, after which the Court of first instance 
held that defendants bad not receemcd the 
mortgage and that there was abundant evi- 
dence to prove plaintiff's title to the land as 


‘mortgagee in possession and on the strength 


of that title granted him possession. It 
appears to me both from the frame 
of the plaint and the course which the case 
took that it was, and was always intended 
to be, a suit based upon title, and never a 
suit under section 9 of the Specific Relief Act 
and that plaintiff cannot be heard to assert 
the contrary. An appeal, therefore, lay to 
the Divisional Court. I reverse the decree 
of that Court and direet thatthe ‘appeal be 
re admitted and disposed of according to law, 
costs to follow the resalt, 
Appeal accerted. 


CALCUTTA HIGH COURT. 
Sxeconp Civic Appeat No, 479 or 1912. 
March 11, 1914. 

Present:—Mr. Justice Holmwood and 
Mr, Justice Sharfuddin. 
Ohowdhury Babu MAHADHO PERSHAD— 
PLAINTIFF— APPELLANT 
versus 
Musammat DURGI SAHUN AND ANOTHER— 
DEFENDANTS — RESPONDENTS, 

Landlord and tenant—Abandonment by tenant of 
holding—Question of intention. 

The question, whether in any individual case there 
has been an abandonment by a tenant of his holding, 
is a question to be determined upon the facts of each 
Dictum of Mr. Justice Mookerjee in Ram Peishad 
Koeri v. Jawahir Roy, 12 C. W. N. 899; 70. L. J. 72, 
relied upon. 

Krishna Chandra Datta v. Khiran Bajania, 10 C, 
W. N. 499; 3 O. L. J. 222 and Dina Nath Roy v. 
Krishna Bijoy Saha, 9 ©. W. N. 379, explained. 

Appeal from the decree ofthe District 
Judge of Mozaffarpur, dated November 29th, 
1911, confirming that of the Monsif of 
Mcazaffarpur, dated June 17th, 1911. 

Babus Peyin Behary Ghose (Junior) and 
Bankim Chandra Mukherjee, for the Appel- 
lant, 

Babu Lakshmi 
Respondents, 


Norain Singh, for ihe 
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JUDGMENT.—This second appeal arises 
out of a casein which one Dular Sahn, the 
father of the defendants second party in 
1314 gave a usufructuary mortgage of the 
whole of his holding in village Madhubun to 
defendant first party for aterm of seven years, 
and arranged that during this period Dular 
Sahu was to pay rent and if he did not the 
defendant first party was to pay and get 
receipts in his name. The plaintiff landlord 
sued for ejeciment and khas possession on 
the ground that the defendants second party 
had abandoned their holding and that the 
- mortgage is only a mortgage in name and is 
really a sale. f 

Both the Courts below have found as a fact 
that- there has been no abandonment in law 
and that the mortgage is really a mortgage 


fora term andis notin any sensea sale.. 


“It seems to us that thisisa finding of fact 
and we are fortified in this opinion by the 
various rulings which have been cited to us 
by the learned Vakil for the appellant. We 
have considered the rulings referred to by the 
learned Judge in Rasik Lal Datt v. Bidhu 
Mukki Dasi (1) and the cases of Rajendra 
Kishore Adhikari v. Ohandra Nath Dutt (2) 
and Ram Pershad Roert v, Jawahir Roy 
(3). We would particularly refer to the 
dictum of Mr. Justice Mookerjee in the 
last-mentioned case, where he says that 
whether there is abandonment or not in any 
individual case is a question of intention to 
be determined upon the facts of the particular 
case. We have also been referred to the 
case of Krishna Ohandra Datta Ohowdhury v. 
Khiran Bajania (4) in which the head-note 
lays down ina very general way that by 
creating a usufructuary mortgage an occup- 
ancy ryot not authorised fo transfer his 
holding makes himself liable to ejectment 
by the landlord. Buton reading the judg- 
ment we find that the usufructuary mortgage 
in that case was nota mortgagefora term 
asin this case. lt was a transaction known 
as girbt mortgage in which in consideration 
for a sum of money lent to them by 
another person they allowed him the 
enjoyment of their holding, agreeing that 
he should continue in it until the loan 


(1) 88 C. 1094; 10 C, W. N. 719; 40, L. J. 306. 
(2) 12.0. W. N. 878. 

(8) 12 C. W. N. 899; 7 0. L. J. 72. 

(4) 10 0. W. N. 499; 30. L. J. 222, 
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was re-paid. This, of course, is in the 
nature of an out and ont transfer and it 
was on that ground that it was held 
that the landlord was entitled to eject. 
In the same way Mr. Justice Brett held 
in the case we have cited from1¥ Calcutta 
Weekly Notes &78 that upon a consideration 
of the terms of the mortgage-bond and 
tko circumstances connected with the 
trarsaction, although “the document 
purported to be a usufructuary mortgage 
for 60 years, the transaction was really 
an out and out sale and the deed drawn 
up in that form in order to evade the 
provisions of law against the transfer 
of occupancy holding. 


All these cases go to show as we have 
already said that the question whether 
there has been an abandonment or an 
ont and out-transfer isa question of fact, 
and in this case both the lower Courts 
have given good reasons for the finding 
of fact that there had been no such 
abandonment and no such ont and out 
transfer. It is not held that Duler Sahu 
had abandoned his domicile in Madhuban. 
He had apparently erected a temporary 
structure in Bandhupatti. It is not held 
that he had transferred the jote indefinitely 
to the defendant first party, and it is 
found that in this very year 1914 he 
will, if he chooses, be able to re-enter 
upon possession on paying the zarpeshgt 


money. It is further found that he made 
arrangement for paying rent during the 
period of the seven years mortgage. 


Upon these findings of fact itis impossible 
to hold that the plaintiff can now sue 
to eject the defendants second and third 
parties. 


In the last resort, however, we are 
asked to hold that the plaintiff can recover 
possession fromthe defendant first party 
by ejeotment on the principle laid down 
in the case of Dina Nath Roy v. Krishna 
Beoy Saha (5). That was a case where 
the ryots who had non-transferable holding 
sold it to the defendant No. 1 and took 
an under-lease of the same from the 
latter. It was, therefore, obvious that the 
plaintiff can sue to eject the vendee, and 


(5) 9 0. W. N. 379. 
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that is what he sought to do although he 
also sought to eject defendants Nos. 2 
aud 3; if was held that he could not 
eject defendants Nos. 2 and 3.- In this case 
he clearly cannot eject his own tenants 
aud the first party are not in possession 
as vendees of those tenants bat are 
merely in temporary possession until such 
time as the usnfructuary .mortgage deter- 
mines. There does not appear to be any 
very great hardship upon the landlord in 
this, inasmuch as in this very year there 
is open to him the simple remedy of 
suing his tenants for the rent of the 
holding. If the tenant then says that he 
has no further interest in the holding then, 
as the learned Judgein the Court below 
points out, the case will assume an entirely 
different complexion. But at present we 
think that the lower Courts are right in 
dismiasing the plaintiff’s suit and we also 
think that they are right in the order they 
have made that each party should bear his 
own costs. 

This appeal is, therefore, dismissed without 
costs, 


Appeal dismissed, 


LOWER BURMA CHIEF COURT, 
SpeciaL Seconp Oivie APPBATL No. 73 cv 1912. 
: July £4, 1918. 

Present:—Mr. Justice Parlett. 
SWBEYDAL'!— APPELLANT 
VETSUS 
ESNALI AND OTHERS — RESPONDENTS. 
Fraudulent transfer — Benami transaction — Real 
owner suing for possession from Benamidar on the 
ground that the intended fraud was wholly inoperative 
—Burden of proof, real owner to prove that fraud was 
inoperative, 
` “The respondents sought to recover some land which 
they alleged they had transferred benami to the 
appellant and arother by a registered deed in order 
to defeat the claims of their creditors. The first 
Court dismissed their suit, but tho Divisional Court 
granted them possession, without, however, ordering 
the cancellation of the sale-deed which they also 
asked for, on the gronnd thatthe frand contemplated 
was wholly inoperative: 
Held, that they were entitled 


to recover the 
land under the Privy 


Council ruling in @ P, 


Pethepermal Chetty v. R. Muniandy Servai, 35 0. 551 - 


(P. 0.); 12 C. W. N. 562; 7 O.L. J. 528; 5 A. L.J. 
290; 14 Bur. L. R. 108; 10 Bom. L. R. 590; 18 M, L.J. 
277; 4 M. L. T. 12;4 L. B. R. 266: 35 I. A. 98. ` 
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Held, also, that it lay upon the plaintiffs to prove 
that no part of the intended fraud had in fact been 
carried out; that as they were alleging an 
intended fraud on their part and seeking to escape 
the consequences of it, they were bound to allege 
and to prove that tho intended fraud was in fact 
wholly inoperative; and further that unless they 
alleged and proved that fact their suit must fail. 


wr, Bilimoria, for the Appellant. 

Mr. Ba Dun, for the Respondents. 

JUDGMENT.—Respondents sought to 
recover 24 acres and odd of land which 
they alleged they had transferred benamz 
to appellant and one Lohman by a re- 
gistered deed dated 31st December 1908, . 
in order to defeat the claims of their 
creditors. The first Court dismissed their 
suit but the Divisional Court granted them 
possession, without, however, ordering the 
cancellation of the sale-deed which they also 
asked for, on the ground that the frand con- 
templated was wholly inoperative. If this 
be so they are, of course, entitled to recover 
the land under the Privy Council ruling in 
T, P. Pethepermal Qheltty v. R. Muniandy 
Servat (1). The appellant contends: that 
the finding of the Divisional Court was 
wrong. Tho first questicnis upon whom 
the burden of proof on the point lay, and I 
have no hesitation in saying that it lay 
upon the plaintiff to prove that no part 
whatever of the intended fraud had in faot 
been carried out, [ think this placing of the 
burden might be referred to sections 101 to 
108, 106 and 110 of the Hvidence Act, but it 
will be sufficient tosay that the plaintiff is 
alleging an intended fraud on his own part 
and seeking to escape the consequences of it, 
and in order to enable him to do so he is 
bound to allege and to prove that the intend- 
ed fraud was in fact wholly inoperative. 
Unless he alleges and proves that fact his 
suit must fail and, therefore, the burden lies 
on him to prove it. 

The evidence he offered was to the follow- 
ing effect. When the transaction was effect- 
ed on 3lst December 1903 he anticipated 
that three persons would obtain decrees 
against him, and subsequently they did so, 
namely, Baungaw for Rs. 500, Chinia Chetty 
for Rs, 400 and Dagu for Rs. £50 with costa 
in each case. Plaintiff says he paid off the 


(1) 4 L. B. R. 266; 35 ©. 551 (P. 0.) 12 0. W.N. 
562; 7 O. L. J. 528; 5 A. L. J. 290; 14 Bur. L. R. 108; 
10 Bom. L. R. 590; 18 M. L. J, 277; 4 M. L. T. 12; 36 
I. A. 98, ` 
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‘amount due to each about the time he filed 
this suit, 24th July 1911. One of his 
witnesses says he saw plaintiff pay Baungaw 
Rs. 100, but he admits that Baungaw accepted 
a smaller sum than was decreed to him, 
That is all the evidence onthe point. Plaint- 
iff admits that Banngaw and Dagu are still 
in the district, and though he alleged that 
Chinia Chetty had gone to Madras, there is 
evidence for the defendant that this is not 
so, and that he too is in the district, None 
of them`is cited by plaintiff, nor does he 
produce any record of satisfaction of any of 
the decrees. On the other hand, the 
defendants call Chinia, a clerk, who states 
that his decree was obtained on 26th August 
1902, 7. e, before the benami sale, and this, 
together with the admission as to Baungaw’s 
compromise, would be ample to shift the 
burden to plaintiff even if it originally lay 
upon defendant to show that the fraud had 
been carried out. The Divisional Court held 
that as there had been no attempt by the 
deeree-holders to attach the land and 
impugn the sale they cannot have suffered, 
and, moreover, that as the present suit was be- 
ing decreed in plaintiff's favour the creditors 
could thereupon attach the land. As to 
the first point, it is werely apeculation, ib may 
well be that the creditors inquired and be- 
lieved the sale to be a genuine one, or at 
any rate that they would be unlikely to be 
able to prove the contrary. As to the second, 
as the Divisiosal Court’s decree was only 
passed on Ist February 1912, it is quite likely 
that execution of some or all of the decrees 
might be barred, and admittedly Baungaw 
had compromised his claim and, therefore, 
could not now attempt to execute his decree. 
In my opinion the testimony as to that 
compromise alone is strong evidence that 
in fact the fraud was not inoperative, for 
it is quite impossible to believe that he would 
not have got better terms if the land in suit 
had been available to realize his decree 
against. The burden which plaintiff took 
upon himself was, in my opinion, of the 
heaviest possible nature and he totally failed 
to discharge or even appreciably lighten it. 

I reverse the decree of the Divisional 
Court and restore that of the Sub-Divisional 
Court, respondents to pay costs of appellant 
throughout. 

Apyeal accepted. 
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MADRAS HIGH COURT. 

SECANG CIviL Appeat No. 2053 cr 1912. 
November 26, 1913. 
Present:—Mr. Justice Ayling and 
Mr. Justice Oldfield. 
MANDAVILLI SUBBA ROW AND anoritur 
-— DEFENDANTS — APPELLANTS 
versus 
GUDLA LAKSHMAYYA AND THE 
SECRETARY or STATE rox INDIA 1x 
COUNCIL— PLAINTIFF AND Ist DEFENDANT —- 
RESPONDENTS. 

Damages, illegal levy of—Salvage—Rules frumed by 
Government under (3. O. No. 586 Rev, dated 8rd Novem- 
ber 1896, validity of—Proprietary rights of Govern- 
ment—Floating drift-wood—Common law right of 
Crown. : i j 

In a snit by the owner of certain drift-wood foant- 
ing in the river Godavari against tho Secretary of 
State for India in Council and two other defendants 
for recovery of damages ou account of salvage 
illegally collected from him under rules framed by 
Government under G. O. No. 586 Rev, dated 3rd 


November 1896: 

Held, that the plaintiff was entitled to recover tho 
sum from the Secretary of State for India in Council. 

The drift-wood salvage rules contemplate full 
proprietary rights of Government in the drift-wood 
and as such the rules promulgated by Government 
undor G. O. No. 586 are ultra vires, because tho 
ownership of a river does not necessarily imply 
the ownership of the drift-wood therein, The Com- 
mon Law rights of the Crown under English Law to 
all unclaimed wrecks includirg Hotsam, jetsam, lagan, 
eto , in territorial or tidal waters are not more exten- 
sive in India than in England and donot apply in this 


respect. NAN 
Amviteswart Debi v. Secretary of State for India in 


Council, 24 C. 504; 247. A. 33; 10. W. N. 249, 


distinguished. 


Second appeal against the decree of the 
District Court of Godavari, in Appeal Suit 
No. 174 of 1909, preferred against that of the 
District Munsif of Rajahmundry, ‘in Original 
Suit No. 493 of 1907. 

Mesers. 7. Rangachariar and M. Purusho- 
tam Natdu, for the Appellants. 

Mr. T. Prakasam, for the lst Respondent, 

The Government Pleader, for the 2nd Re- 
spondent. 

JUDGMENT.—The plaintiff in this litiga- 
tion was the owner of certain drift-timber 
which floated down the Godavari and was 
salved at Rajahmundry and taken {o the 
Government derô: there. There are certain 
rules issued by Government for the collec. 
tion of drift-wood on the Godavari in 
G. O. No. 586 Rev., dated 3rd Novem- 
ber 1898; and under these rules 8 sum 
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of Rs. 806 is due to the salvers of the 


timber. This sum was collected from the 
plaintiffs by the Government official in 
charge of the depdt before the plaintiff 
was allowed to take possession of his 
timber; and was paid to the defendants 
Nos. 2 and 3 who claim to be the 
salyers. The plaintiff sued to recover this 


amount with damages from the Secretary 
of State for India (lst defendant) and 
defendants Nos. 2 and 3, as having been 
illegally collected. The District Munsif 
dismissed the suit; but the District Judge 
on appeal gave the plaintiff a decree for 
Rs. 806 with interest against defendants 
Nos. 2 and 3. He held, inter alia, that the 
Government rules above referred to were 
ultra vires; and that the defendants Nos. 2 
and 3 were not shown to be the salvers 
of the timber. Defendants Nos. 2 and 3 
present this second appeal. Their chief 
contentions are that the rules are valid, 
and enforceable and the sum of Rs. 806 
legally collected; that apart from this 
they (defendants Nos. 2 and 8) were the 
salvers of the timber and as such entitled 
to the benefit of section 70 of the Indian 
Contract Act, and that even if the collec- 
tion was illegal and section 70 does not 
apply, they were mere agents of Government 
and plaintiff’s cause of action is only against 
the 1st defendant who levied the amount 


from him. 

The first point for determination is the 
validity of the drift-wood salvage rules 
promulgated by Government. Both the lower 
Courts held them to be invalid. The 
District Munsif says that in his Court the 
Government Pleader was not prepared to 
support the validity of the rules; and the 
District Judge says that before him they 
were conceded to be ultra vires. It is now 
argued on behalf of appellants, with the 
support of the Government Pleader, that 
although the rules cannot be supported by 
any clause of the Forest Act,or any other 
Statute, yet they are valid as being 
passed under the general powers and pro- 
prietary rights of the Crown. - 


The argument adopted is that not only is 
the body of water forming the Godavari 
river the property of Government but also 


all articles found floating therein without an 
ostensible owner, 
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As regards the first proposition reliance 
is placed on section 2 of Act III of 1905 and 
the proprietary rights of Government in the 
Godavari river are not seriously disputed. 
The- question is whether the ownership of 
a river necessarily implies ownership of 
drift-wood therein. If this be established 
there seems no reason to hold the rules to 
be ultra vives, but a reference to their terms 
will show beyond doubt that they can be 
supported on no smaller basis than full pro- 
prietary right of Government in the drift- 
wood to which they relate. No authority has 
been quoted before us for holding that the 
Crown possesses such a right. It is not 
a natural incident of proprietary right in 
the river itself, any more than the right to 
an article dropped or lost on a plot of 
land is incidental to the ownership of the . 
land. Some reliance is placed on the Privy 
Council decision in. Amrtteswart Debi v. 
Secretary of State for India in Council (1). 
In that case, Government could claim the 
benefit of certain clauses (sections 45 aud 
51) of the Indian Forest Act: (which does 
not apply to the Presidency) which speci- 
fically authorised the collections of drift- 
timber, and gave Government what was 
referred to as presumptive title to the 
said timber till the true owner made good 
his claim. But we can find nothing in the 
judgment of the Privy Council tending 
however remotely to suggest that any abso- 
lute title in drift-wood appertains to Govern- 
ment. 

On the other hand there are passages in 
the judgment which clearly recognized the 
right of the original owner of drift- wood 
to make good his title as against Govern- 
ment aud it is stated that the so-called 
presumptive ownership only exists in those 
eases where Government collects and holds 
the timber for the true owner, 

Reference was also made to the Common 
Law right of the Orown under English Law to 
allfanclaimed wrecks including flotsam, jetsam, 
lagan and derelict in territorial or tidal waters 
(vide 7 Halsbury’s Laws of England 210), 
This right is said to be based partly on prero- 
gative and partly on the Merchants Shipping 
Act. With the latter, of course, we are not 
concerned and we see no reason to suppose 
that the royal prerogative is more extensive 


(1) 240. 504; 24 I. A. 83; 10, W, N., 249. 
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in India than in England or applies in this 
respect beyond the shores of the sea or tidal 
waters, Itis hardly necessary to remark 
that the Godavari at Rajahmundry is not 
tidal. 

In our opinion the drift-wood salvage re- 
ferred to cannot be supported on any 
ground and must be treated as ultra vires, 
Whether any of the defendants could claim 
- the benefit of section 70 of the Indian 
Contract Act, need not be considered here. 
The District Judge has found that there is 
no proof of the circumstances in which the 
plaint timber was recovered so as to justify 
a claim under section 70 and by that 
finding we are bound. This is equally the 
case whether defendants Nos. 2 and 3 are 


regarded as independent salvers oras the- 


agents of Government. 

The last contention of appellants must, 
however, in our opinion, be upheld. It is 
admitted’ on all sides that the timber after 
salvage was taken to the Government Depôt, 
and notified in the District Gazette; that 
plaintiff put in a claim to it which was 
‘admitted by the Government officials in 
charge: that he was directed- by them to 


pay one-third of the value of the timber - 


which was calculated at Rs. 806; that he 
did pay this sum to the Government 
officer in charge of the depdt and was then 
allowed to remove his timber: and that sub- 
sequently the money was paid over by 
Government to defendants Nos. 2and 3. All 
this was done in pursuance of the pro- 
cedure laid down by the rules already 
considered, and in so far as this is a 
puit to recover money illegally collected it 
seems clear that plaintiff is entitled to a 


decree only against the Ist ‘defendant, 
whose agents collected the money from 
him, 

The plaintiff's cause of action against 


defendants Nos. 2 and 3 oan be based only 
on the tort alleged in paragraphs Nos. 4 
and 5 of the plaint. This allegation was 
found against by the District Munsif on 
issue No. 3; and does not appear to have 
been pressed before the District Judge at 


all. There is no reference to it in his 
judgment, and we have not been asked 
to consider it in this Oourt. In our 


found by the District 
justify a decree, nob against the 


‘opinion the facts 
Judge 


2nd and 3rd defendants, but against the | 


Ist defendant only, and we consider the 
case to be one in which we may fitly 
exercise our powers under Order XLI, rule 
33. The fact that plaintifi’s cause of action, 
if he had any, was only against the Ist 
defendant, was expressly pnt forward as one 
of the grounds of appeal to this Court (vide 
paragraph 5 of the appeal memorandum). 

We set aside the decree of the District 
Judge and in its place give plaintiff a decree 
against the Ist defendant for Rs. 806 with 
interest thereon at Rs. 6 per cent. per 
annum from 18th April 1907 to date of 
payment with proportionate costs throughout. 
Three months from this date will be allowed 
for payment under section 82, Civil Proce- 
dure Code The suit as against defendants 
Nos.2 and 3 will be dismissed. They 
will recover their costs from plaintiff in all 
Courts. 

Decree set aside. 


BOMBAY HIGH COURT. 
Orvit Appiication No. 545 or 1913. 
January 9, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
GANGAPPA REVANSHIDDAPPA 
HUNDEKAR—APPLIOANT 
tersus 
GANGAPPA MALLESHAPPA 
HUNDEKAR AND OTHERS— OPPONENTS. 
Letters Patent (Bombay) (Amended), Cl. 89 —Civil 
Procedure Code (Act V of 1908); ss. 109, 110—Appli- 
cation of legal representative to have his name recorded 
—Rejected by High Court—Order interlocutory—No 
appeal lies to His Majesty in Council. 

-A judgment or order in order to be final within 
the meaning of clause 39 of the Letters Patent must 
finally determine the rights of the parties. 

"An order by a High Court rejecting the epplication 
of the legal representative of a deceased party to have 
his name brought on the record is not final but 
interlocutory and as such no appeal lies to His 
Majesty in Council from such order under clause 39 
of the Amonded Letters Patent. k 

Oivil application for leave to appeal to 
His Majesty in Council. 

Mr. Nilkanth Atmaram, for the Applicant. 

Mr. K. H. Kelkar, for Opponent No. 1. 

Mr, Setlur (with him Mr. G. S. Mulgaonkar), 
for Opponents Nos. 2 to 4. 

JUDGMENT. 

Snax, J.—This is an application for leave 

to appeal to His Majesty in Council, 
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It is not disputed in this case that the 
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arising under the following oricum- 
stances: 


A suit was brought by one Gangappa 
Rudrappa Hundekar in the Court of the 
first Olass Subordinate Judge at Bijapur, 
substantially to have it declared that he 
was the adopted son of the deceased 
Rudrappa Hundekar against Chanbasava 
kom Rudrappa and others. The suit was 
decided on the 12th February 1909 in 
favour of the plaintif. Ohanbasava 
preferred Appeal No. 61 of 1909 to this 
Court against the decree in the said suit. 
On the 7th August 1909 an application 
was made by one Virupakshappa to be 
joined as a co-appellant with Chanbasava 
and to continue the appeal with her, alleg- 
ing that he was adopted by Chanbasava 
on the 12th May 1999, The application 
was granted on the 13th August 1909 
subject to any objections the respondents 
might have to urge at the hearing. 
Chanbasava is stated to have died about 
15th October 1910; but apparently no 
application was made by any one to be 
brought on the record as her legal repre- 
sentative. Virupakshappa died on the 
3rd July 1912, 

One Gangappa Revanshidappa Hundekar 
made an application (No. 547 of 1912) to 
thia Court to be brought on the record as 
the legal representative of the deceased 
Virupakshappa. He claimed to be his legal 
representative on the strength of a Will said 
to have been executed by Virupakshappa. 
An issue was sent down to the lower 
Uourt as to the factum and validity of 
the alleged Will. The lower Court recorded 
the evidence and returned its finding to 
this Court. The application was then heard 
by us with the result that the Will of 
Virupakshappa was held not proved. We 
accordingly rejected the application onthe 
29th August 1913. On the same day we 
granted the application of the natural 
heirs of Virupakshappa (Civil Applica- 
tion No. 572 of 1912) to be brought on 
the record as the legal representatives of 
Virupakshappa. The main appeal (No, 
61 of 1909) is still pending in this Court. 

The petitioner (Gangappa Revanshidappa 
Hundekar) now applies to this Court for 
leave to appeal to His Majesty in Council 
against the order dated 29th August 
1913, 


value of the subject-matter of the suit, and 
the value of the subject-matter on the pro- 
posed appeal is far in excess of rupees ten 
thousand. The order, which is sought to be 
appealed from, involves questions respecting 
property exceeding rupees ten thousand in 
value. It is not suggested by the petitioner 
that there is any substantial question of law. 
Bat itis argued that as the order of this 
Court does not affirm any decision of the 
lower Court it is not necessary that the 
proposed appeal should involve any 
substantial question of law. So far I think 
the argument is good, In this case there 
is no decision of the lower Court, which 
this order can be said to affirm. The 


‘order is made on an application to this 


Court, with which the lower Court would 
have nothing to do in the crdinary 
course. An issue was sent “down to the 
lower Court apparently forthe convenience 
of the parties to have the voluminous 
evidence recorded by that Court and a 
finding was called for. This finding or 
opinion is clearly not a decision of the 
lower Court within the meaning of section 
110, Civil Procedare Code, . Under Order 
XXII, rule 5, read with section 107, Civil. 
Procedure Code, it was the duty of this 
Court to determine the question. I am, 
therefore, of opinion that if the petitioner 
is otherwise entitled to appeal hehas to 
satisfy only one condition under section 110, 
Civil Procedure Code, relating to the 
value of the property involved in the suit 
of the appeal and that the case folfils that 
condition, 

The important question: that remaius to 
be considered is, whether the petitioner ia 
otherwise entitled to appeal to His Majesty 
in Council. It is conceded by the learned 
Pleader for the petitioner that the order 
complained of is not covered by section 109, 
Civil Procedure Oode. It is clear that 
clauses (b) and (c) have no application and 
claase (a) does not apply, as the order is 
not passed on appeal at all. The appeal is 
still pending and no order is made thereon. 
This is only an order on an application in 
the appeal. But it is urged on behalf of 
the applicant that he has got a right to 
appeal to His Majesty in Council under 
clause 39 of the Amended Letters Patent. 
Under this clause any person may appeal 


. 
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to His Majesty in Council from any final 
judgment, decree or order of any Division 
Court from which an appeal shall not lie, 
to this High Court under the provisions 
contained in the ‘fifteenth clause of the 
Letters Patent. The order, no doubt, is an 
order of a Division Court from which 
there is no appeal to this Court uuder the 
fifteenth clause of the Letters Patent. The 
question, therefore, that remains to be con- 
sidered is whether ib is a final judgment 
or order within the meaning of clause 39. 
I think that this is not a final judgment 
or order as contemplated by the Letters 
Patent, It is an order made in a proceed- 
ing incidental to the appeal. It is an order 
which the Court can make under Order XXII 
of the Code of Civil Procedure for the 
purpose of ascertaining the legal representa- 
tives of the deceased Virupakshappa. The 


order does not affect the merits of the appeal” 


and it certainly does not decide any matter 
in dispate between the parties to the appeal. 

A final judgment or order has been thus 
described in Halsbury’s Laws of England, 
Vol. 18, paragraph 490;— 

“A judgment or order which determines 

the principal matter in question is termed 
final’, An order, which does not deal with 
the final rights of the parties, but either (1) 
is made before judgment, and gives no final 
decision on the matters in dispute, but is 
. merely on a matter of procedure; or (2) is 
made after judgment, and merely directs how 
the declarations of right already given in the 
final judgment are to be worked out, is 
termed ‘interlocutory.’ id * * 
* The decisions on the question whether an 
order is ‘final’ or ‘interlocutory, therefore, 
must be grouped with reference to the par- 
ticular purpose for which each was given.” 

If we apply this test in the present case—~ 
and I see no reason why it should not be 
applied—it is clear that the order in ques. 
tion is not final bat interlocutory. It 
decides no matter in appeal. It is made 
before judgment in appeal and gives no 
final decision on the matter in dispute 
bub is merely on a matter’ of procedure. 
Even Virupakshappa’s status is not finally 
determined yet. He was brought on the 
record as a co appellant in 1909. In con- 
sequance of his death having ovcurred before 
any adjudication of his rights, it became 
necessary to determine as to who should be 


allowed to occupy his placa in the litigation 
for the purpose of continuing the appeal 
on his behalf. The matter in dispute between 
the parties would ba obviously the matter in 
appeal and not in an incidental proceeding of 
this kind: see* Bozson v. Alfrincham Urban 
District Council (1). The observations of 
Sargent, O, J.,in Aben Sha Sabit Al v. 
Oassirao Baba Saheb Holkar (2) lend support 
to the conclusion that the order in question 
is not ‘final,’ 

It appears to me that the result of holding 
the order to be final within the meaning 
cf clause 39 of the I-atters Patent would be 
somewhat anomalous. If such a question 
had arisen during the pendency of the suit 
in the lower Coart, and if an order, such 
as we have made, had been made by the 
trial Court, if is clear that no appeal could 
have heen preferred against the order, This 
follows from the fact that no appeal is 
provided by Order XLII, rule 1, against 
such an order under Order XXII, Civil Pro- 
cedure Code; while, according to the peti- 
tioner’s contention, there could be an appeal 
to His Majesty in Council, when sach an 
order is made by the High Court in a proceed- 
ing in an appeal arising ont of the same suit. 
I do not think that such an anomaly exists. 

It is also clear that a judgment or order 
in order to be final within the meaning of 
clause 3) of the Latters Patent must finally 
determine the rights of the parties. In 
other words if it be not appealed from, the 
adjudication must be final. In the present 
case itis not denied that in spite of this 
order, thé petitioner is entitled either to 
apply for the Probate of the Will or to 
enforce his rights under the Will by a separate 
suit, The adjudication’ is not, therefore, 
final, It may bə that the question of 
petitioner's right to represent the deceased 
Virupakshappa in this litigation is finally 
decided. Bat that is a matter of procedure. 
So far as the substantial rights of the 
petitioner are concerned it cannot be suggested 
that the adjudication is final. 

For these reasons, I refuse to grant the 
certificate prayed for, and discharge the rule 
with costs. f 

HsaAtON, J.—I concur, 

Leave refused, 

(D (1993) 1 K. B. 547; 72 L. J. K.B. 271; 31 W. 


R. 337; 67 J. P. 397; 19 T. L. R. 266; 1 L. G. R. 639, 
(2) 6 B 260. 
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YURUVA VENKATA REDDY V. MADDI VEERANNA. 


MADRAS HIGH COURT. 

Seconp Civin Arrear No. 1668 or 1912. 
November 13, 1913. 
Fresent:—Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 

YORUVA VENKATA REDDY alias 
MOOGI REDDY AND ANOTHER—DEFENDANTS 
— APPELLANTS 
versus 
MADDI VEERANNA—Puaintisx— 


RESPONDENT. 

Lease-deed—Registration. 

A compulsorily registrable lense is inadmissible 
without registration to prove the nature of lesseo’s 
possession. 

Kannupartit Subbayya v. Kurnani Madduletiah, 17 
M. L. J. 469, followed. 


Second appeal against the decree of the 
Court of the Sabordinate Judge of Kurnool, 
in Appeal Suit-No. 118 .of 1911, preferred 
against that of the District Munsif of 
Nandyal, in Original Suit No. 257 of 1910, 

FAOCTS.—This is a suit for the recovery 
of a house site from tke defendants and for 
a perpetual injunction restraining them from 
interfering with his building a kottam on the 
same, alleging that the site belonged to him 
and was in his enjoyment bat the defendants 
forcibly took possession of the same. The 
defendants pleaded that it belonged to them 
and that the plaintiff was in possession of the 
site under an unregistered rental agreement 
alleged to have been executed by the plaintiff 
_ in 1905. The Subordinate Judge held that 
the ‘rental agreement required registration 
and under section 107 of the Transfer of 
Property Act was inadmissible in evidence 
following Vatrenanda Nadar v. Uriyakan 
Rowter (1) and decreed the plaintiff’s claim. 

Mr. 9, Swaminathan, for the Appellants. 

Mr. P. Venkataramana Rao, for the Re- 
spondent, 

JUDGMENT.—The lease relied upon 
requires registration and is not admissible 
to prove the nature of the plaintiff's posses- 
sion. See Kanupartt Subbayya v. Kurnani 
Madduletiah, (2). 

The second appeal is dismissed with costs. 


As uae Appeal dismissed. 


(2) 17 M. L. J. 469, 
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MA NGWE YIN V. MAUNG PO TAW. 


LOWER BURMA CHIEF COURT. 
Seconp Crvin Appear No. 224 or 1911. 
. April 3, 1913. 
Present:—Mr. Justice Parlett. 
MA NGWE YIN—Darenpantr— 
APPELLANT 
VOTSUS 


MAUNG PO TAW -—PrLAINTIFR — 


RESPONDENT. - 

Marriage—Breuch of contract of marriage —Damages 
—Suit maintainable, 

Damages for the breach of a contract of marriage ~ 
may be awarded to a man. 

Es Purshotamdas Tribhovandas v. Purshotamdas Mangal- 
das, 21 B. 28, followed. 

Between Burman Buddhists a suit by the man 
will lie, unless it can be ghown tobe forbidden by 
the Burmese Buddhist Law. 

Manug Hmaing v. Ma Pwa Me, S. J. 533, followed. 

The respondent sued appellant for damages valued 
at Rs. 200 for breach of contract of marriage and 
was awarded Rs, 30—Rs. 13 being loss incurred 
by him over" purchase of furniture for the 
marriage and Rs. 17 for injury to his reputation 
in public. 

Both sides appealed and the District Court 
increased the damages to Rs. 20 for the furniture 


and Rs. 30 for injury to his social standing and 
reputation. 


The defendant on second appeal urged, inter 
alia, that there was no evidence of actual loss over 
the furniture or of actual damage owing to | 
alteration of his social condition or reputation: 

Held, that there was no evidence of actual loss 
having been sustained by reason of the purchase 
of the furniture, mush less of what the amount 
of that loss was, and that, therefore, there was 
nothing to base the finding of either Rs. n or | 
Rs. 30 upon. 

Held, also, that there was nothing on tho record 
to indicate that the plaintiff had suffered injary 
either to his social standing or to his reputation, 


nor any evidence indicating any measure of damages 
for such injury. 


Held, further, that the fact that a man had 
merely become the butt of his acquaintances’ jests, 
or had experienced a feeling of shame, did not 
constitute an injury for which damages could be 
awarded in a suit of this nature. 


Mr. Maung Thin, for the Appellant. 
Mr. Tha Din, for the Respondent. 


JUDGMENT,—Respondent sued appellant 
for damage for Rs. 200 for breach of contract 
of marriage and was awarded Rs, 30—Rs. 18 
being loss incurred by him over purchase of ° 
furniture for the marriage and Rs. 17 for 
“injury to his reputation in public.” Both 
sides appealed, and the District Court in- 
creased damages to Re. 20 for the furniture 
and Rs. 30 for “injury to his social 
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standing and his reputation.” The 
defendant now appeals on the grounds (1) 
that the suit did not lie, and (2) that. there 
was uo evidence of actual loss over the furni- 
ture or of actual damage owing to alteration 
of his social condition or reputation. 

The case of Purshotamdas Tribhovandas 
v. Purshotamdas Mangaldas (1) is author- 
ity for damages for breach of a con- 
tract of marriage being awarded to a 
man, and, as the District Court points ont, 
the ruling of Maung Hmaing v. Ma Pwu Me 
(2) is authority that between Burman Bud- 
dhists a suit by the man will lie unless it can 
be shown to be forbidden by the Burmese 
Buddhist Law. Section 63, Vol. 2, of the 
late Kin Wun Mingyi’s Digest was quoted 
as forbidding such a suit. In wy opinion 
that section deals with only the particular 
circumstances therein set forth. Section 74 
appears tobe direct authority that under 
other circumstances such a suit might lie. 

I consider, however, that the second ground 
is one of substance. As regards the furni- 
ture the facts fonnd by both Courts are that 
in consequence of appellant’s promise to 
marry bim respondent bought furniture and 
household effects to the value of some Rs. 128 
which apparently he still has, One witness 
only says that no Barman Buddhist would take 
them off his hands as they would be regarded 
as unlucky. The respondent never alleged 
this, nor did he either in his plaint or in his 
evidence claim to have suffered actual loss 
' over the purchase of these articles. There 
ja no evidence whatever that he has made 
any attempt to re-sell any of them, or what 
amount be would be l'kely to realise for them 
from a person nob a Barman Buaddhis*, or 
otherwise averse to buying them; nor is there 
any evidence that some if not all the articles 
are not such as to be of use to himself, 
Thus it cannot be said that there is any 
evidence atall of actual loss having been 
sustained by reason of his purchase, much 
less of what the amount of that loss was, 
and, therefore, there was nothing to base the 
finding of either Rs. 13 or 30 upon. As 
to the other item the plaint merely alleges 
that appellant’s breach of her promise has 
caused great pain of mind and unhappiness 
to respondent, hia parents and relations. 


(1) 21 B.23. 
(2) S. J. 633. 
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In this suit obviously the effect upon 
respondent himself can alone be considered. 
In his evidence he merely says that his 
friends and associates jeered at him and. 
he felt much shame on account of the 
matter, His witnesses do not speak to any 
other consequences of the breach than a 
feeling of shame onthe part of respondent. 
I find nothing on the record to indicate 
that he has suffered injury either to his 


‘social standing or to his reputation, much 


less any evidence indicating any measure 
of damages for such injury. In my opinion 
that a man has merely become the butt of his 
acquaintances’ jests, or has experienced a 
feeling of shame, does not constitute an 
injury for which damages can be awarded 
in a suit of this nature. I, therefore, reverse 
the decree of the District Court and dismiss 
the suit with costs in all Courts, Advocate’s 
fee in this appeal two gold mohurs. . 


Appeal accepted, 


3 MADRAS HIGH COURT. 
ORIGINAL Sipe APPFAL No. 40 or 1910. 
March 23, 1914, 
Present:—Mr, Justice Sankaran Nair and 
Mr. Justice Ayling. 

N. DURAISWAMI CHETTY— APPELLANT 
versus 
N. GOVINDU CHETTY AND ANOTHER—- 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XIX, r. 3 
—A ffidavit, meaning of. 

A statement which merely recites facts tothe “best 
of the information and belief” of the deponent, but 
does not state the source of his information, is not an 
“afidavit” within the meaning of Order XIX, rule 3 
of the Code of Civil Procedure, and cannot be used as 
evidence in any judicial proceeding, 

Young Manufacturing Company Limited, Inre J. Lu, 
Young v. J. L. Young Manufacturing Company Limited, 
(1900) 2 Ch. D. 768; 69 L. J. Ch. 868; 83 L, T. 418; 49 
W. N. 115, followed. 


Appeal from the decree of the Hon’blo 
Mr. Justice Wallis, dated the 9th day 
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of August 1910, in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High 
Court and made in Civil Suit No. 6 of 1908. 
Mr. K, Ramachandran, for the Appellant. 
Mr. W. F. Rangasvam? Aiyangar, for the 
Respondents. 
` This appeal coming on for hearing on 
96th and 27th August 1912 and having 
stood over for consideration till 29th August 
1912, the Court (Benson, Offg. O. J., and 
Sankaran Nair, J.,) delivered the following 
JUDGMENT.—A preliminary decree for 
partition was passed on the 28rd July 1909 
directing that an account should be taken 
of the assets and liabilities of the joint 
Hindu family to which the parties belonged. 
The decree also contained the following 
directions:— Bach party hereto for the 
purpose of taking the said accounts do, on or 
before the 23rd day of August 1909, file in 
Cuurt his account of all the property, both 
moveable and immoveable, in bis possession; 
and also of family credits aud liabilities 
verified by the affidavit of himself or some 
duly qualified person; and that each party do, 
on or before the 6th day of September 1909, 
fle in Court statements, surcharges and 
objections thereto; and all parties bhall be 
entitled to inspect all books of account and 
papers and the said statements of accounts 
and objections.” Onthe 23rd August the 
plaintiff filed his statement of accounts. 
Thera was no statement of objections or 
surcharges filed by the lst defendant-appel- 
"lant before us, before the 6th Septeniber. 
He, however, made an application on the 16th 
November for leave to file the statement. 
That application was rejected by the learned 
Judge and be proceeded to determine the 
ease on the eviderce before him, His judg- 
ment so far as it is material runs as 


' followe:—' The plaintifi’s account verified by. 


affidavit is the only evidence before me. I 
find that the properties available for division 
are those set up in the affidavit filed by the 
plaintiff on 23rd August 1909.” Inthe so- 
called affidavit referred to, the plaintiff stated 
as foilows:— 

“The particulars given below represent to 
the beet of my information and belief the 
credits and liabilities of the said joint fami- 
ly.” Among the particulars so given are 
mentioned the following items which form 
the subject-matter of this appeal : 
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Rs. a. p. 
Cash collections .. 1,370 0 0 
Money paid as compensa- 
tion tothe husband of ` 
one Manikammal 250 0 0 
Capital in rico and mali- 
gat business a 38,600 0 0 
Profits from the rice an 
Maligai business from 
the year 1902 up to 
date 7,009 0 0 


This was accordingly held to be family 
property available for partition. In appeal 
ib is contended before us that this statement 
filed by the plaintiff on 23rd August ie not 
evidence against the Ist defendant and 
should not have been made, therefore, the 
basis of any decision against him. It is 
not denied that if it is an affidavit ib would 
be evidence in the case. And the main 
question tbat is argued before us is whether 
this is an affidavit. 

Order XIX, rule 3, of the Civil Procedure 
Code runs thus:— 

"A (idavits shall be confined to such facta 
as the deponent is able of his own knowledge 
to prove, except on interlocutory applications, 
on which statements of his belief may be 
admitted: prostded that the grounds thereof are 
stated.” it is argued before us that this 
statement was not filed on an interlocutory 
application and, therefcre, any affidavit to be 
received in evidence should be confined to 
facts within the plaintiff's knowledge; and 
secondly, even on interlocutory applications 


. on which statements of belief may be accept- 


ed itis essential that the grounds thereof 
should be stated; and reliance is placed on the 
decision in Young Manufacturing Company 
Limited, In re J. L, Young v. J. L. Young 
Manufacturing Oompany Limited (1). This 
is a decision on Order XXXVIII, rule 3, of 
the Hinglish Rules of Practice of the Supreme 
Court which runs in the same terms. In 
that case the Lord Chief Justico said: “I 
notice that in several instances the deponents 
make statements on their ‘information and 
belief? without saying what their sourca of 
information and belief is, and in many 
respects what they so state is not confirmed 
in any way. In my opinion so-called 
evidence on ‘information and belie? ought 


(1) (1990) 2 Ch. D. 753; 69 L. T. Ch. 888; 83 L. | 
418; 49 W. R. 115. Seen 
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not to be looked at at all, not only unless the 
Court can ascertain the source of information 
‘and belief, bat also unless the deponent’s 
statement is corroborated by some one who 
speaks from his own knowledge. If such 
affidavits are made in future, it is as well 
that it should be understood that they are 
wortblees and ought not to be received as 
evidence in any shape whatever; and as soon 
as affidavits are drawn so as to avoid 
matters that are not evidence, the ketter it 
will be for the administration of justice.” 
Order XIX, rule 3, of the Civil Procedure 
Code is quite clear. We are, therefore, con- 
strained to hold that the statement filed by 
the plaintiff is not an affidavit and, therefore, 
not evidence against the lst defendant. It is 
ecuceded that tkere is no other evidence in tke 
cace, It appears, however, from the judgment 
of the learncd Judge dated 15th December 
that his attention was not drawn to the fact 
that tre statement of the plaintiff was based 
only on information and belief though the 
Pleader for the defendant may have argued 
that this statement is not evidence against 
him. We think, therefore, the plaintiff 
should be given an opportunity of proving 
his statements. We accordingly request 
the learned Judge to give the plaintiff 
an opportunity of adducing evidence to 
prove his allegations in his statement and 
return a finding on the question whether the 
plaintiff has proved that the amount .afore- 
said or any portion thereof is family pro- 
perty. 

Seven days will be allowed for filing objec- 
tions, The appellant prays that he may be 
allowed to call evidence before the learned 
Judge. We leave that question to bo deter- 
mined by him, 

In compliance with the order contained in 
the above judgment the Hon'ble Mr. 
justice Wallis sitting in the Original Side of 
the High Court returned the following 

FINDING.—This suit having been heard 
on ihe llth October 1912, 12th November 
1912, and 28th March 1913 and coming oa 
this day (4th April 1913) on reference for 
the finding called fur by the Appellate Court 
in the presence of Mr. W. V. Rungasamy 
Aiyangar, Vakil for the plaintiff herein, of 
Mr. K. Ramachandran, Vakil for the Ist 
defendant, and of Mr, T. Ethiraja Mudaliar, 

' Vakil for the 2nd defendant, and upon reading 
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the appeal judgmentand order made herein 
and dated the 29th day of August 1912, 
the order made herein and dated the 
12th day of November 1912, the report of 
the Commissioner appointed herein filed on 
the 15th day of January 1913, the atatement 
of objections of the lst defendant filed on the 
28th day of January 1913, the order mado 
herein and dated the 28th day of March 
1913 and the further report of the said Com- 
missioner filed herein onthe 3rd day of 
April 1913: This Court doth find that in 
respect of items Nos. 1 and 2 referred to in the 
said appeal judgment the full amount of 
those two items are family properties and that 
in respect of items Nos. 3 and 4 of the said 
judgment there is only a sum of Rs. 777-5 3 
belonging to the joint family as shown hero. 
under, č e., the total amount cf assets in the 
rice and maligai business with the Ist 
defendant herein is Rupees two thousand 
one hundred and five, annas eleven and pies 
eight (Rs, 2,105-11-8), the sale price of the 
outstandings purchased by the Ist defendant 
is rupees three thousand five hundred and 
five (Rs. 3,505), and the amount allowed to 
the Ist defendant as per order of this Court 
dated the 23th March 1913 is rupees seven 
hundred and fifteen (Rs. 715), and that the 
balance due by the Ist defendant is rupees 
four thousand eight hundred and ninety-five, 
annas eleven and pies eight (Rs. 4,895-11-8), 
and that the neb amount of assets in the 
hands of the lst defendant divisible among 
the parties hereto, after deducting therefrom 
the sum of rupees four thousand, one hundred 
and eightesn, annas six aud pies five 
(Rs. 4,118-6-5) the debts due by the ir- 
recoverable business is rupees seven hundred 
and seventy seven, annas fve and pies three 
(Rs, 777-5-3); and this Court doth order that 
the remuneration of Mr. R. Subramania 
Aiyar, the Commissioner appointed herein, be 
fixed at the sum of rupees four hundred 
(Rs. 400) and that the same be paid by the 
lst defendant in the first instance and divid- 
ed between the plaintiff and the Ist defend- 
ant herein. 


This appeal coming ou Friday, the 13th 
of February 1914, and having been posted 
to be spoken to this day for final hearing 
after the return of the above finding upon the 
issue referred by the Appellate Court for trial, 
the Court delivered the following 
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JUDGMENT.—We accept the finding and 
modify the decree in accordance therewith. 
. Each party will bear his own costs in this 
appeal, 


Decree modified, 


LOWER BURMA CHIEF COURT. 
Seconp Civic Appear No. 100 or 1912. 
July 22, 1913. 

Present: —Mr. Justice Parlett. 
MAUNG KYAW YAN— DEFENDANT 
—~ APPELLANT 


VerTEUS 


-MA NYO U—-Puaintirr—ResronDenr. 

Buddhist Law-—Divorce— Cruelty — Caprice — Petty 
quarrels. 

A divorce cannot be granted on mere caprice, and 
petty quarrels must not be magnified into acts of 
cruelty and ill-treatment of a nature sufficiently 
grave to justify divorce. 

Mi Po Du v. Maung Shwe Bauk, S, J. 607, followed. 

Ma Bin v. Te Maung, 3 Ind. Cas. 715, 5 L. B. R. 87, 

referred to. 
. The parties had both been married before, the 
defendant being 53 and the plaintiff 40 years of age, 
the latter having a family by her former marriage. 
They lived together for two years, perhaps not as 
amicably as might be. 
the appellant missed rice, plantains and cocoannts 
and accused his wife of taking them to give to her 
children and told her to go away from his house. 
She did so and went to her parents’ house. She then 
attempted to get a divorce before the headman with- 
out success and on the 1lth November 1911, the 
14th day after the quarrel, she filed a suit. A decree 
as if by mutual consent was given for divorce and 
confirmed on appeal. Second appeal was lodged: 

Held, that the facts stated above did not constitute 
such cruelty as entitled the plaintiff to a divorce, even 
as by mutual consent, and that the matter wasa 
petty quarrel such as a Court should not treat as 
sufficient ground for a divorce on any terms, 


Mr. K. B. Banerji, for the Appellant. 

Mr. Karaka, for the Respondent. 

JUDGMENT.— Respondent sued appellant 
for a divorce on the ground of ill-treatment 
and obtained a decree for divorce as if by 
mutual consent, which has been confirmed on 
appeal. This appeal is lodged on the ground 
that tLe decree was passed on grounds insuffi- 
cient in law. Various rulings have been cited 
in the lower Courts and in this Court. As 
regards Ma Hin v. Te Maung (1) the question of 
the grounds on which a divorce as by mutual 
consent could be obtained by a wife after 


(1) 3 Ind. Gas. 715; 5 L. B. B. 87. 
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ill-treatment was not raised or decided, 
No doubt the Upper Burma case of Maung 
Pye v. Ma Me (2) lays down that miscon- 
duct on the part of a husband, which may 
not in itself be sufficient to entitle a wife 
to divorce under the rule of separation where 
the husband is the offender, may nevertheless 
be sufficient to entitle her to insist on a 
divorce as by mutual consent. I should be 
loth to question so high an authority por is 
it necessary to do so, for it does not lay 
down that the ill-treatment to be sufficient 
for a’ divorce by mutual consent need not 
be of a substantial nature, where it is clear 
that in that particular case the ill-treatment 
was very severe, varied and protracted, 
So far as I am aware the dictum of the 
learned Judge in Mz Fo Du v. Maung Shwe 
Bauk (3), that a divorce cannot be granted 
on mere caprice and that petty quarrels 
must not be magnified into acts of craelty 
and ill-treatment of a nature sufficiently 
grave to justify divorce, has never been 
dissented from, and becomes, it appears to 
me, of even greater weight as civilization 
and enlightenment progress. 

The facts in the present case are that the 
parties had both been married before, 
appellant being now 53 and respondeut 40 
years of age, the latter having a family by 
her former marriage. They lived together 
for two years, perhaps not always as 
amicably as might be, and on 28th October 
1911 sppellant missed rice, plantains and 
cocoanuts, and accused his wife of taking 
them to give to her children, and told her 
to go away from his bouse. She did so, 
and went to her parents’ house. She then 
attempted to get a divorce before the head- 
man without success, and on llth November 
1911, 7. e, the fourteenth day after the ` 
quarrel, she filed this suit. Respondent 
asked her to return to him and she refused. 
The question is whether, in law, these facts 
constitute such cruelty as to entitle her to 
a divorce, even as by mutual consent. 1 
have no hesitation in holding that they do 
not. It is a misuse of terms to say that 
appellant brought an unfounded charge of 
theft against his wife and turned her out 
of the house. He was, no doubt, annoyed 
at the loss of his things, and perhaps not 


(2) 2 U. B. R, (1902-03) 6. 
(8) S. J. 607. 
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unnaturally assumed that his wife’s former 
family, who appear not to live with them, 
had had the benefit of them, and this he 
would naturally resent. Olearly telling her 
to leave the house was no hardship to her, 
as she had her parents’ house to go to 
and was ready enough to go; while appel- 
lant was auxious to make amends, I 
consider that the matter was a petty quarrel 
such as a Court should not treat as sufficient 
ground for a divorce on any terms 
T, therefore, reverse the decree of the 
District Court, and dismiss the suit with 
costs, Advocate’s fee in this Court two gold 
mohurs. ` 
` : Appeal accepted. 


PUNJAB CHIEF COURT. 
First Civiu Appeat No. 957 or 1911. 
December 6, 1913. 
Present:—Sir Arthur Reid, Krt., Chief 
Judge, and Mr. Justice Beadon. 
MIR KHAN AND OTHERS— PLAINTIFFS — 
APPELLANTS 
Versus 
RAHMAN AND otuers— DerenDants— 
RESPONDENTS, 

Res judicata—Question decided against a pro forma 
‘defendant, when not res judicata. 

When in a previons suit, there was no contest be- 
tween those defendants, who were merely joined pro 
forma, and the plaintiffs of that suit in regard to the 
claim made by the latter, the decision in that suit 
does not operate as res judicata’ in a subsequent suit 
brought by the pro forma defendants of the 
first suit against the real defendants as well as the 
plaintiffs of that suit, when in the subsequent 
suit there is no contest between the plaintiffs of 
the first suit, who thus assume the role of pro forma 
defendants in the subsequent litigation, and the pro 
forma defendants of the first suit, who are the plaintiffs 
of the subsequent suit. -` 

First appeal from the decree of the Dis- 
trict Judge, Hissar, dated the 24th April 
1911, dismissing plaintiffs’ suit. 

Mr. Nand Lal, for the Appellants. 

Mr Akbar Umar, for the Respondents. 

JUDGMENT.—The present suit relates 
to $th share (č. e., a sbare described ab 74 
biswas out of 20 biswas) of the entire village 
of Dadupur, Pargana Fatehabad, District 
Hissar. 
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Nadir son of Nanak was originally formal 
defendant No. 5, but he subsequently joined 
the plaintiffs andis now one of the plaint- 
iffs-appellants. Rahman, Kamala, Piru 
and Punnu defendants (Nos. 1 to 4) who 
are the chief defendants-respondents at 
present hold $rds of the village, defend- 
ants Nos. 53 to 87 who at present hold 
$rd of the village are representatives of 
Ram Singh and Nidhan Singh, deceased, 
and are formal defendants-respondenta and 
the remaining defendants-respondents are 
also formal having interests in the village 
such as those of tenants and lessees. The 
entire village having been purchased by 
one Narain Singh, the present chief de- 
fendants (Nos. 1 to 4), with a view to 
claiming pre-emption, entered into an 
agreement with Ram Singh and Nidhan 
Singh (represented by defendants Nos, 53 
to 87) by which the latter in consideration 
of their paying a share of the expenses 
of the Mgama anda share of the price 
were to get 4rd of the village. 

According!’ the chief defendants (Nog. 
1 to 4) instituted a suit against Narain 
Singh, and on lith December 1908 they 
got adecree for pre-emption on payment 
of the sum of Rs. 25,500 which was duly 
deposited in the Treasury on 25th February 


. 1909 within the fixed date. 


On the 2nd March 1909, the chief 
defendants (Nos 1 to 4) executed a deed 
by which they sold $th share (73 biswas 
out of 20 biswas) of the village to the 
plaintifis-appellants for Rs. 12,500, This 
deed wasduly registered on 3rd March 
1909, and after a reference to the decree 
for pre-emption it sets forth that the 
price of Rs. 12,500 had been paid in 
full by the vendees in certain specified 
shares and that the money had been re- 
ceived from the vendees for payment of 


the pre-emption money. 


On the strength of the agreement which 
the chief defendants (Nos. 1 to 4) entered 
into with Ram Singh and Nidhan Singh 
(represented by defendants Nos. 53 to 87) 
the latter sued the former for 4rd of the 
village and made the present plaintiffa- 
appellants co defendants in the suit. The 
chief defencanis (Nos. l and 4) ccntested 
the suit and their pleas, after an allegation 
that the representatives of Ram Singh and 


+ 
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Nidhan Singh had failed to pay their share 
when the sum of Rs. 25,500 was paid in 
the pre-emption sait, contained the follow- 
ing atatement:— Consequently we caused 
Rs. 12,500 to be deposited in the treasury 
by Mir Khan, Ibrahim, Kadir, Sultan, 
Nadir, Nura, Kamala, Nizam ana Nihal, 
defendanta (present plaintiffs-appellants), 
and they have been put in possession of 
71 biswas share.” The result of the suit 
was that the representatives of Ram Singh 
and Nidhan Singh by the decree obtained 
brd of the village from the chief defendants 
(Nos. 1 to 4) on payment to them .of a 
certain sam of money. It is not quite clear 
whether the sum was Rs. 8,000 or 8,500, 
bat the exact sum is immaterial for the 
purposes of the present case. 

The chief defendants (Nos. 1 to 4) now 
repudiate the right of the plaintiffs-appel- 
lants to a share of the village, and 
consequently in the present suit the plaintiffs- 
appellants claim the share covered by the 
sale deed in their favour dated the 2nd 
March 1909. 

The registered deed itself and the pleas 
of the chief defendants (Nos.1 to 4) in 
the suit by the representatives of Ram 
Singh and Nidhan Singh establish beyond 
doubt that there was a completed sale for 
consideration to the plaintiffe-appellants and 
in fact the chief defendants (Nos. 1 to 4) 
do not really deny tbis. In their pleas in 
the present case -thay, no doubt, say that 
the consideration was fictitiously overstated 
by Rs. 8,000 in the deed but they admit 
that the alleged real consideration of 
Rs, 9,500 was duly paid. 


In effect the defence of the chief de- 
feudanis (Nos. 1 to 4) ig that the land which 
is the subject of the present suit is the 
same as that which was the subject of 
the suit by the representatives of Ram 
Singh and Nidkan Singh ; that in that suit 
in which the present plaintiffs-appellants 
were joived as defendants, it was fivally 
decided that ihe representatives of Ram 
Singh and Nidhan Singh and not the present 
plaintiffs-appellants | were enfitled to this 
land; that the question of the plaintiffs- 
appellants’ title cannot be re-opened; and 
that the present claim against the chief 
defendanta (Nos. 1 to 4) canrot be maintain- 


ed, 
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In accepting this defence and in dismissing 
the suit the lower Court appears to have 
entirely misunderstood the nature of the 
two transactions and the nature of the 
previous suit. 

The chief defendants (Nos. 1 to 4) 
expected io get and did infact get the 
whole village by pre-emption. By one 
transaction they transferred brd (or 8/24tb) 
of the village to Ram Singh and Nidban 
Singh for consideration, t.e payment of 
part of the expenses of the pre-emption 
suit and payment of ihe lump sum which 
the representatives of Ram Singh and 
Nighan Singh had to pay to the chief 
Gefendants before they could enforce their 
decree, 

By the other transaction the chief de- 
fendants transferred th (or 9/24th) share’ 
of the village to the plaintiffs-appellants 


for consideration, č.. the payment by 
plaintifis-appellants of part of the pre- 
emption money. ‘hus after these two 


transactions the share of the village which 
remained for the chief defendants (Nos. 
1 to 4) was 7/24th share and they 
are obviously not entitled to more than 
this share. 

“The representatives of Ram Singh and 
Nidkan Singh in their suit claimed the 
brd share which had been transferred to 
them and did not claim the §th share or 
avy part of it, which had been transferred 
to the present plaintiffs-appellants. There 
was thus no contest in that suit between 
the representatives of Ram Singh and 
Nidhan Singh and the present plaintiffs- 
appellants and the latter were merely 
joined as formal defendants because by 
reason of the sale to them they had acquired 
an interest in the village. 


Similarly in the present suit the plaintiffs- 
appellants claim the jth share which was 
transferred to them and donot claim the 
2rd share or any part of it which was 
transferred to Ram Singh and Nidhan Singh. 


‘There is thas no contest in this suit between 


the plaintiffs-appellants and the repre- 
sentatives of Ram Singh ard Nidban Singh 
and the latter have merely been jeined as 
formal defendants because they are co-sharers 
in the village. 

Thus it is obvious that the plaintiffs. 
appellants’ claim is in no way barred by 
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the previous suit and they are clearly 
entitled to take from the chief defendants 
(Nos. 1 to 4) the property which they claim 
in the plaint. 

The chief defendants-respondents (Nos. 1 
to 4) through Counsel have alleged in this 
Court that since the 29th July 1911, when the 
appeal was instituted, the consideration for 
the sale which was deposited in the treasury 
has been refunded to the plaintiffs-appellante. 
The platntiffs-appellants deny this, and 
seeing that the money which was paid by 
the plaintiffs-appellants was deposited in the 
treasury for payment to Narain Singh, 
vendee, in the pre-emption suit and that pos- 
session was delivered to the chief defendants- 
respondents under the rre-emption decree it 
is prima facie improbable that any portion 
of it can have been refunded to the plaintiffs- 
appellants. No doubt, the plaintiffs-appel- 
lants cn 3lat October 1911 withdrew a 
sum of Rs. 7,613-10-0 from the treasury but, 
if (as appears to bethe case, this money 
was a deposit made in connection with the 
suit by the representatives of Ram Singh 
and Nidhan Siugh, itis not easy to see 
how itcan nave any connection with the 
consideration of the sale now in question. 
The chief defendants-respondents, however, 
assert positively that a sum of R3. 9,500 
which was deposited by the plaintiffs-appel- 
lants in the pre-emption case on account of 
consideration for the sale now in question 
has bsen refunded to the plaintiffs-appel- 
lants, and, if this is so, the money so 
refunded must be re-paid by the plaintiffs- 
appellants before they can be given the 
property which they claim. 


From the records before us we cannot 
decide definitely whether or not such a 
refund has been made but, as the point is 
one which can, without difficulty, be deter- 
mined in execution of the decree, itis un- 
necessary to further delay the disposal of 
the appeal by u remand. We accordingly 
accept the appeal and setting aside the 
lower Courts’ decree dismissing the suit 
we decree the plaintiffs’ claim subject to the 
conditions: — 


(1} That the share decreed to the plaintiffs 
will be taken from the chief defendants 
(Nos. 1 to 4) and not from the ¿rd share 
belonging to the representatives of Ram 


Singh and Nidhan Singh (defendants Nos. 53 
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to £7); and (2) that if the consideration of 
the sale-deed dated 2nd March 1969, which 
was deposited in the treasury on 25th 
February 1909, in connection with the chief 
defendants’ pre-emption suit against Narain 
Singh or any portion of it has been refunded 
to the plaintiffs the sum so refunded must 
be re-paid by the plaintiffs into Court for 
payment to the chief defendants (Nog, 
1 to 4) before the plaintiffs are given posses- 
sion of their share under the decree. The 
chief defendants Nos. 1 to 4 will pay the 
plaintiffe-appellants’ costs throughout. 
Apreal accepted, 


LOWER BURMA CHIEF COURT, 
Sziconp Orvis APPEaL No. 180 or 1911. 
January 10, 1913, 

__ Present:—Mr. Justice Parlett, 
MAUNG THA DUN— APPELLANT 
4 versus 
S. S. CHOKALINGAM CHETTY— 


Rest OnDENT. 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 9l- Setting aside auction sale on ground that judg. 
ment-debtor had no saleable interest in part of properly 
— Fraud of decree-holder—Purchaser not misled thereof, 

Where an auction-purchaser of a certain land 
with two houses on it found that the judgment. 
debtor had interest only in the houses and not 
in the land and then sought to set aside the sale: 

Held, that rule 91 of Order XXI did not apply 
where the judgment-debtor had no saleable interest 
in a portion only of the property sold at the 
auction: 

Held, further that the contention that the decrea. 
holder knew that the judgment-debtor had no 
interest in the land and fraudulently concealed that 
knowledge was not supported by the fact found 
in the case,and that even if fraud was resorted to 
the plaintiff was not misled by it. 

Ram Coomar Dey v. Shushee Bhushun Ghose, 9 C. 
626; 7 Ind. Jur. 603; Shanto Chandar Mukerjeev. Nain 
Sukh, 23 A. 355; A. W. N. (1901) 101, and Muhammad 
Rahmzit-Ullah v. Bachcho, 27 A. 587; A. W. N. (1903) 
‘99;2 A. L. J. 244, followed. 

Sonaram Dass v. Mohiram Dass, 28 C. 235, dis. 
tinguished. 

- Mr. Villa, for the Appellant. 
» Mr. A. B. Baner;z, for the Respondent. 

JU DGMENT.—At an auction sale held in 
execution of a morlgage decree against the 


„late Mg. Gale, appellant bought for 
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Rs. 2,490 two houses and the land they 
atood on. It has now been finally held 
that Mg. Gale had no right, title or interest 
at allia the land. The houses without the 
land are valued by appellant at Rs. 200, 
and there is evidence that their value does 
not exceed Rs.. 600. The purchaser sses 
the decree-holder and the judgment-debtor’s 
legal representative to set aside the sale 
altogether and to recover his purchase-money 
with interest, his claim against the 
jadgment-debtor’s legal representative being 
in her representative capacity and to tke 
extent only of the surplus over and above 
the decretal amount which may come into her 
hands. 

The main argument for the sale to be set 
aside is that the interests in the land and 
in the houses on it were separable, and 
that as the jadgment-debtor had no saleable 
interest at all iu the land, the entire sale 
can be set aside under rule 91 of Order 
XXI. There is abundant authority that this 
rule does not apply where the jadgment- 
debtor has no saleable interest in a portion 
only of the property though the majority 
of the cases quoted [Ram Guomar Dey v. 
Shushes Bhushun Ghose (1); Shanto Ohandar 
Mukherji v. Natnsukh(2); Muhammad Rahmat. 
Ullah v. Baoheho (3)] refer to sales of pro. 
perty in the whole of which the judgment- 
debtor had only a partial interest. Bat the 
Oalcutta case of Sonaram Dass v Mohiram Dass 
(4) is exac'ly like the present case, inasmuch 
as there the judgment-debtor had an interest 
ina portion only of the land sold, and 
none whatever in the remainder, and it was 
held following an earlier Madras case Sundara 

` Gopalan v. Venkatavaradu Ayyangar (5) 
that the sale conld not merely on that ground 
be set aside, nor could the auction-purchaser 
claim a refund in proportion to the extent to 

` which the jadgment-debtor had no interest 
in the property sold. 

The next ground advanced is frand on the 
part of the decree-holder, the allegation 
being that he knew the judgment-debtor had 
no interest in the land and that his conceal- 
‘ment of that knowledge and his bringing the 


~ 


(1) 9 C. 6261; 7 Ind. Jur. 603. 

(2) 23 A. 355; A. W. N. (1901) 101. 
(3) 27 A. 537; A. W. N. (1905) 99; 2 A. L.J. 244, 
(4) 28 O. 235, 

(6) 17 M, 228; 3 M, L. J, 293, 
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land to sale constituted frand, appellant being 
thereby induced to bay. Both the lower 
Couris fully set out the facts, and the Sub- 
Divisional Court decided that the decree- 
holder did not know the judgment-debtor 
had no interest in the land.. The Divisional 
Court indeed was of opinion that he knew 
of Ma Ma Gyi’s application, but whether 
that of 23rd October 1908, or that of 27th 
February or that of 24th March 1909 is not 
stated; neither is there evidence on which 
the opinion is based, and I find none: on the 
contrary, there is evidence that his Pleader 
kuew nothing of ber first petition when he 
filed his application for review of judgment 
on 29th October 1908. On the other hand, 
there is a good deal of evidence tending to 
show that he believed the judgment-debtor 
had an interest in the land as well as in the 
houses thereon. On the very day of Ma Ma 
Gyi’s deed of gift to him, the land was 
changed from her name to bis in the Revenue 
Registers. In the mortgage-deed of 19th 
November 1906 he mortgaged the land as 
well as the houses to the decree- 
holder: when he obtained a decree not covering 
the land he got his Pleader, who had no 
knowledge of Ma Ma Gyi’s claim to it, to 
apply for a review, and obtained it. When 
Ma Ma Gyi sued to establish her right to the 
land both the decree-holder and appellant 
contested her suit up to the highest Oourt on 
the grounds that she had transferred the land 
as well asthe houses. The finding of the 
Sub-Divisional Court on the point was clearly 
jastified. Atthe hearing plaintiff endeavour- 
ed to prove that Solayappa Chetty assured 
him that if the land was not comprised in the 
property sold he would refund the money: 
the only support for this is the evidence of a 
man once in Jail,a rent-free tenant and 
former witness of plaintiffs, but there is 
evidence that Solayappa was notin this 
country at all during the suit or at the time 
ofthesale. The allegation cannot be believed. 
In this appeal it was urged that on the 
authority of Mohamad Kala Mea v. A. B. 
Harperink (6) the sale should be set aside. 
In that case the purchaser was*misled by an 
inaccurate statement as to the property 
being sold made at the sale by the Court’s 

(6) 1 Ind. Cas. 122; 5 L. B. R. 25; 19 M. L.J. 116 
36 C. 323; 11 Bom. L. R. 227; 90. L. J. 165; 5 M. L. 
T, 126; 13 O. W. N. 249; 6 A, L. J. 34 (P, C.); 36 
T. A. 32. 
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Officer. In the present case there was nothing 
of the kind. That when the sale was ordered 
under the original mortgage decree the bailiff 
was expressly warned not to sell the land is 
immaterial. The Court reviewed that judg- 
ment including the land and expressly 
ordered the bailiff to sell the land as well as 
the houses. Tke bailiff explained and carried 
ont those orders: it was his duty to do nothing 
more; nor would he have been justified in 
doing more. Appellant alleged in his evi- 
dence that the bailiff told him that the land 
was for sale and if there were any complica- 
tions the Court would, or might, refund the 
money. This is denied and is improbable in 
the extreme and cannot be believed. 

Apart, however, from all this there is an 
admission by plaintiff himself which I 
consider completely puts him ont of Court as 
regards his pleas of fraud on the part of the 
decree-holder or misrepresentation by the 
bailiff. He swore before the purchase, E 
understood that the land, 7.2., houses and site, 
belonged to Ma Ma Gyi,” in other words even 
if the decree-holder had concealed this know- 
ledge and even if the bailiff made a misre- 
presentation, the plaintiff was not misled 
thereby. He bought the property knowing 
quite well that the titleto the land was 
uncertain, and with his eyes fully open to the 
risk he was running. 

His appeal is dismissed with costs. 


Appeal dismissed, 
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transfer to stranger is completed, 

A Muhammadan pre-emptor’s right of pre-emption 
does not accrue until the transfer to the stranger 
has been completed by the registration of the 
kobala, 5 
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A, 8 co-sharer of J, offered to sell his share of a 
certain jote toS but 3 refused to buy. Subsequently A 
executed a kobala conveying the share to B, an 
outsider, for Rs. 300; but no consideration passed 
then, and there was no delivery of possession. 
Having become aware of the execution of Hs 
kobala, S approached A and obtained another kobala 
purporting to transfer the share to him for Rs. 400. 
The latter transaction fell through owing to Ss 
failure to produce the purchase-money at the time 
of registration; but the transfer to B was completed 
by the payment of the consideration by Band the 
registration of his kobala. S then duly performed the 
ceremonies prescribed by the Muhammadan Law and 
eventually brought a suit to enforce his right: 

Held, (1) that 98 right did not arise whén he heard 
of the execution of B’s kobala although that was 
sufficient under the Muhammadan Law to pass the 
share to B, but it arose when it came to his know. 
ledge that the registration required by the general 
law to complete the transfer bad been effected; 

Janki v. Girjadat, 7 A. 482(F. B.); A. W. N. (1885) 
97; Begam v. Muhammad Yakub, 16 A. 844 (F. B.); 
A. W. N. (1894) 101 and Najm-un-nissa v. Ajaib Ali 
Khan, 22 A. 848; A. W. N. (1900) 102, not followed. 

Jadu Lal Sahu v, Janki Koer, 35 O. 575 atp. 599, 
followed. 

(2) that, as Ss right of pre-emption did 
not accrue until the transfer to B had been com- 
pleted by the registration of Bs kobala, S could 
not have lost it by anything done or omitted by 
him prior to that date. 

Appeal from the decree of the Sub- Judge 
of Faridpur, dated January 31st, 1911, modi- 
fying that of the Sudder Munsif of Faridpur, 
dated September 25th, 1909. 

Babus Baidya. Nath Dutt and Purna 
Ohandra Roy, for the Appellants. 

Babus Moheadra Nath Roy and Lal Mohun 


Banerjee, for the Respondents. 
JUDGMENT- 


CARNDUHE, J.—This second appeal has been 
preferred against an appellate decree declar- 
ing aright of pre-emption under the Muham- 
madan Law of Shufa. The facts found 
may, for present purposes, be thus succinctly 


“stated. 


The right is claimed by one Sonanlla in 
respect of the share of a jote Which his 
co-sharer Ansaruddi has sold to an outsider, 
Budhai. Some time previously Ansaruddi 
had offered to sell the share to Sonaulla, 
and Sonanlla had refused to buy. But when 
precisely this offer was made, and what 
were its terms, do not appear. After Sona- 
ulla’s refusal <Ansarnddi, on the 14th 
December 1907, executed a kobala conveying 
the share to Budhai for Rs. 300; but no 
consideration passed then, and there was no 


` 
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delivery of possession. Having become 
aware of the execution of Budhai's kobala, 
Sonaulla approached Ansaruddi on the 23rd 
December and obtained another kodala 
purporting to transfer the share to him for 
Rs. 400. The latter transaction fell through 
owing to Sonaulla’s failure to produce the 
purchase-money at the time of registration; 
but the transfer-to Budhai was completed 
by the payment of the consideration by 
Badhai and the registration of his kobala 
ou the 3rd of the following January. OF this 
completion Souaulla heard on the 6th 
January, and he therenpon duly performed 
the ceremonies prescribed hy Mahammadan 
Law, and eventually brought the present suit 
to enforce his right. 


The Court of first instance beld that 


“Sonaulla had forfeited tha right, first, by 


hia initial refusal to purchase the share, 
and, secondly, by his failure to pay the pur- 
chase-money stipulated for in the kobala 
executed in his favour on the 23rd December, 
The lower Appellate Court has reversed 
this decision and decreed the suit, holding 
that Sonaulla’s right of pre-emption did not 
accrue until the transfer to Budhai had been 
completed by the registration of Budhai's 
kobala on the 3rd January, and that, there- 
fore, Sonaulla could not have lost it by 
anything done, or omitted, by him prior to 
that date. 

Ta so far as the earlier offer and refusal 
are concerned there seems to me to be no 


difficulty in accepting the Subordinate 
Judge's view. The appellants rely on Toral 
Komhar v. Musammat Achhi (1) and 


Kooldeep Singh v. Ram Deen Singh (2). In 
the former case it was held that where a 
pre-emptor, on being asked as such to pur- 
chase, deliberately refuses to exercise his 
right of pre-emption, be cannot be allowed, 
on the incidental rule of Muhammadan Law 
that the pre-emptor’s title to purchase is 
not extinguished until the property has 
actually passed, to take the property away 
from a third party, who has purchased after 
having satisfied himself by careful inquiry 
that there is no other impediment. In the 
latter case it was laid down that a party 
must be deemed to waive his right of pre- 
emption when he declines the seller's offer 


(1) 18 W. R. 401; 9 B. L. R. 263. 
(2) 24 W. R. 198, | 
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and the property is afterwards sold to 
another with his knowledge. But the facts 
connected with these oases are not fully 
reported; the facts relating to the present 
case are, as I have already stated, but imper- 
fectly known; and it is impossible to say 
whether the rulings referred to are or are 
not applicable, Moreover, these rulings are 
not consistent with the decision of the Fall 
Bench of this Court in Gurdial Mandar v. 
Rajah Tetnarayan Singh (3), or with the views 
expressed in Musammat Ladun v. Bhyro Ram 
(4), Mussamot Soondur Koer v. Lalla 
Rughoobur Dyal (5) and Jahangeer Buksh v. 
Bhickaree Lali (6). Qn principle, too, it 
would seem that the right cannot arise until 
there has been a sale to a third party; for 
the right of Shufa recognised by the Muham- 
madan Law is not the right of pre-emption 
known to the Roman Law, that isto say, the 
right arising out of an obligation on the 
part of an intending véndor to sell profer- 
entially to the obligor if he offers as good 
conditions as any intended vendee, but rather 
the obligation attached to a particular status, 
which binds the purchaser from the person 
obliged to hand over the subject-matter to 
the other party to the obligation on 
receiving the price paid by him for ib. 
And all the authorities appear to be clear on 
the point that the right accrues only when 
the property has passed from the original 
owner to a purchaser. 

There remains the question whether Souaulla 
lost his right of pre-emption by the course 
he took on the 23rd December when he had 
become aware of the execution of the kobala 
of the 14th in favour of Budhal and instead 
of proceeding to perform the preliminary 
ceremonies of talab-¢-mowasibat and talab-7t- 
tstishod, entered into rival negotiations for 
the conveyance of the share to himself as an 
ordinary purchaser. The answer to this 
depends on whether Sonaulla’s right arose 
when he heard of the execution of Budhai’s 
kobaia, which was, under the Muhammadan 
Law, sufficient to pass the share to Badhai 
or not until it came to his knowledge that 
the registration required by the general law 
to complete the transfer had been effected, 


(8) 2 W. R. 215; B. L, R, Sup. Vol. 166. 
(4) 8 W. R. 255. i 
(5) 10 W. R. 246. 

(6) 11 W. R. 71. 
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For, so far as I can see, there is nothing in 
the facts found in this connection to raise 
any issue as to either estoppel or waiver. 


The point whether or not the Muhammadan 
law, pure and undiluted, is to be applied is 
one of considerable difficulty. It would 
seem from the judgment in Najm-un-niss1 
v. Ajaib Ali Khan (7) to be accepted in the 
United Provinces, where cases of pre-emption 
are much more frequent than in the lower 
Provinces of Bengal, as settled by the ruliog 
of the Full Bench of the Allahabad High 
Court in Janki v. Girjadat (8) and Begam v. 
Muhammad Yakub (9), that, in considering 
whether a right of pre-emption has arisen, 
the Courts should apply the Mubammadan 
Law alone and hold that, if and as soon as 
there is a complete sale under that law, 
although not under the general law, the 
right has accrued. Butin one of the Full 
Bench cases referred to Mr. Jastice Mahmood 
raised a dissentient voice; in the other 
Mr. Justice Banerjee also differed from his 
brother Judges; and in each the agreement 
for sale had been followed by delivery of 
possession as well as payment of considera- 
tion. In Jadu Lal Sahu v. Janki Koer (10) 
this Court has recently referred to the 
difficulties that are likely to arise in apply- 
ing the principle that for the purposes of 
pre-emption it is necessary to follow the 
Muhammadan Law relating to sale, and 
refused to extend the Allahabad rnlings to a 
case, such as this, in which there had been 
neither payment nor delivery of possession. 
And I confess that the weight of principle 
and logic seems to me to be on the side of 
the contention that the general law, which is 
paramount and has superseded the Muham- 
madan Law, shoald govern the incident of 
sae in applying the law of pre-emption. 


On one point there seems to beabsolute 
unanimity andit will be well to take it as the 
starting point. At the foundation of the 
Muhammadan Law on the subject lies 
the entire cessation -of all right on the part 
of the original owner: for as I ‘have ‘already 
- indicated, and as Mr. Justice Mahmood 
aptly put it in Janke v. Girjadat (8), the 
right of Shufa is a right of substitution, 


(7) 22 A. 848; A. W. N. (190C) 102, 
(8) 7 A, 482; A. W. N. (1885) 97. 
(9) 16 A 344; A. W. N. (1894) 101. 
(10) 35 O, 576 at p. 699, 
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and it pre-snpposes not only a sale, but the 
transfar of all the right of the vendor to a 
vendee, whose place the pre-emptor is 
entitled to take. That being so, it would 
seem to be contrary to the spirit of the 
Muhammadan Law itself to enforce the right 
in respect of a transaction which would be a 
complete transfer of the vendor’s rights had 
that law continued to prevail, but is not so 
in fact by reason of the general law now in 
force. In other words, those used by Sir 
Roland Wilson at page 412 of his Digest of 
Anglo-Muhammidan Law, Iidition 4: “Inas- 
much as the general law embodied in section 
54 of the Transfer of Property Act, 1882, 
confessedly supersedes the Muhammadan Law 
of sale on the question of what is necessary 
in order to transfer the ownership of immove- 
able property to the purchaser, while the 
Muhammadan Law itself requires that, for 
the purpose of pre-emption, there should 
be an entire cessation of ownership on the 
part of the seller, it would seem that we 
are defeating, rather than giving effect 
to, that law in the sphere in which 
we profess to preserve it, if we insist on 
ignoring a legislative change outside that 
sphere which has altered the legal procedure, 
for transferring ownership.” 

No’ doubt, difficulties may arise in 
practice whether the Muhammadan Law or 
the general Jaw be applied strictly. If the 
latter, the pre-eemptor must, where registra- 
tion is required, wait for registration 
which may be deferred ov dispensed with, 
and in the meantime he may be subjected to 
the evils which the Muhammadan Law of 
Shufa is directed against. If the former, 
his right might apparently—-see Musammat 
Ladun v. Bhyro Ram (4)—be defeated by a 
rescission of the contract for sale at any time 
before delivery of possession. It is, however, 
hardly necessary to pursue the matter 
further or to say more than that this case is 
on all fours with Jadu Lal Naha v. Janki Koer 
(10) and that we follow our learned brothers 
in distinguishing the Allahabad cases and 
holding that, in cireamstances such as those 
before us now, the right did not arise until 
the pre-emptor became aware of the regis- 
tration of the Lobala conveying the property 
to Bodhai. In this view I would dismiss the 
appeal with costs, 

RICHARDSON, J.—I agree that the appeal 
should be dismissed. The main contention 
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urged on behalf of the defendants-appellants 
was that under the Muhammadan Law the 
plaintiffs lost their right of pre-emption by 
waiting till the conveyance to the defendants 
was registered. In support of this conten- 
tion the case of Begam v. Mohammed Yakub 
(9) was relied on. In thatcase the vendor 
sold the property, received the price and 
delivered possession to the vendee. When 
the pre-emptor came to assert his right, he 
was met by the objection that the claim was 
premature because the sale had not been 
completed by registration. It was held in 
effect that under the Muhammadan Law the 
sale had advanced to a stage when pre-emp- 
tion might be claimed. It was urged at 
the time and might be urged now that to 
hold the contrary wight lead in some cases 
to evasion and denial of the right of pre- 
emption. How long is the pre-emptor to 
wait for registration? If he waits too long 
might it not be said that be had waived 
his right; while he waits, he suffers the 
inconvenience which the right of pre-emption 
was designed to obviate. The decision of the 
Allahabad High Court, however, was distin- 
guished in this Court in the case of Jadu Lal 
Sahu v. Janki Koer (10) where possession was 
not given and where the price was not paid till 
registration. Reference was than made to an 
earlier case [Musammat Ladun v. Bhyro Ram 
(4)]. In that case it was held in effectin part 
reliance on the authority of a passage in the 
Hedaya (Edition 1779; Vol. III, Chapter 
XXXVIII, page 598) that when possession 
was not delivered, the parties to the sale 
might resoind it so as to defeat a pre-emptor 
who asserted his right after the sale but 
before.the rescission. A similar conclusion was 
reached in the case of Musammat Ojneoonissa 
Begum v. Sheikh Rustum Ali (11). The 
facts in these two last mentioned cases are 
sufficiently stated in the judgments, 
Apparently the price had not been paid in 
either case, but it is by no means clear 
that payment of the price would have affected 
the result. Onthe other hand if possession 
had been delivered the pre-emptor would pro- 
bably have suceseded. No doubt, some of the 
observations made in Musimmat Ladun’s case 
(4) suggest that the Judges might have been 


disposed to consider registration essential to ` 


(11) (1864) W. R, 219, 
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a complete transfer of ownership. Bab for 
the purposes of the desision it was unneces- 
sary to go so far and, however that may be, 
these two cases show at any rate the import. 
ance of delivery of possession under the 
Muhammadan law and the uncertainty 
attending a claim of pre-emption made before 
possession is delivered. [ (Of. Buksha Ali v. 
T'ofer Ali (12).] So, too, sales which are in, 
their inception invalid under the Mubam.- 
madan Law are made valid: and effectual 
by possession being given; {Najm-un-nissa, 
v. Ajaib Ali Khan (7)] and the right of pre- 
emption arises then and not before. 

There is no difficulty in applying the 
Muhammadan Law where possession is 
delivered, but if itis to be applied where 
possession is not delivered inconvenience 
may be caused by the rule or supposed 
rule of that law that a sale is constituted by 
offer and acceptance unconditionally express- 
ed. The Muhammadan Law of sale is not 
now administered in India except incidentally 
in connection with the subject of pre-emp- 
tion, and it is doubtful to what extent 
and with what qualifications a principle so 
broad can ever have been accepted in practice, 
The question of the quantum of evidence 
reasonably necessary to prove a transaction 
as important asa sale of land cannot be 
altogether neglected. Inquiry might disclose 
the existence of general or particular rules 
of evidence, which would be important in 
this connection. In Musammat Ojheoontssa 
Begum’s case (11) it was said: “A sale 
is a complete sale in the eye of the 
Muhammadan Law where the seller says 
orally, ‘[ have sold’ and the purchaser says, - 
“TI have bought.’ Inthe present case when 
a bill of sale bas actually been written out 
and siened by the seller, he, no doubt, has 
done his part towards the completion of the 
sale; he has in fact proclaimed ina more 
solemn and formal manner than by word 
of mouth that he has sold. But if the 
bill of sale is still in the seller’s hands, 
and has never left them, and nothing hag 
been done by the purchasér, such as the 
payment of the purchase-money or entry into 
possession, which would be tantamonnt to 
his acquiescence in the sale, one essential 
element for the constitution of a complete 


(12) 20 W. R. 216, 
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sale is wanting for the purchaser has not 


said, either directly or indirectly, ‘I have 


bought,’ ” 

The concluding sentence of this quotation 
really means that the purchaser’s assent to 
the sale kad not been proved. Any attempt 
to apply the Muhammadan Law strictly in 
all cases might involve great if not in- 
superable difficulties. What is really required 
is some simple rule or rules, easily under- 
stood and easily applied. In Jadu Lal Sahu’s 
case (10), Brett, J., suggested at page 
599 that a solution ‘af the problem was 
to be found “in determining in each case 
what was the intention of the parties.” 
A working rule might perhaps be founded 
and that with the addition that the intention 
of the parties to the sale must be manifested 
. n some unequivocal way to the outside 


world. One eftectual and acceptable mode ` 


of manifesting 
delivery of 
registration. 

In the present. case, however, we need go no 
further than the learned Judges actually went 
in Jadu Lal Sahu’s case (10) distinguishing 
the case of Begam v. Muhammad Yakub (9) 
on the facts and holding that when possession 
js not given andthe priceis not paid till 
registration, the right of pre-emption arises 
upon registration and not before. The 
result is that the contention that there was 
undue delay on the plaintiff's part in 
asserting his claim to pre-emption must be 
rejected. 


that intention may be 
possession: another may” be 


There remains the question of waiver, 
It is said in the first place that the vendor 
_ offered the property to the plaintiff before 
he entered into negotiationa with the vendee 
Budhai and that the plaintiff deprived himself 
of his right of pre-emption by refusing the 
offer. The circumstances, however, in which 
the offer was made and the details of the 
offer are not disclosed and, in my opinion, 
there is no substance in this contention. It 
further appears that after the execution of 
the instrument of the 4th December 1907, 
the plaintiffs themselves entered into 
negotiations with the vendor to purchase 
the property for Rs. 400. An instrument 
of sale was duly prepared but was not 
registered because the plaintifis did not 
pay the price. I cannot suppose that the 
failure of the plaintiffs te purchase the pro- 
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perty for Rs. 400 amounted to a waiver of 
their right of pre-emption in respect of the 
sale to the vendee for Rs. 300. The cases 
of Toral Komhar v. Musammat Achhi (1) 
and Kooldeep Singh v. Ram Deen Singh (2) were 
referred toin this connection but the facts 
being inaufficiently reported, it is impossible 
to say precisely what was decided in those 
cases. The facts of the case before us do not 
bring it within such rulings as those in Sheo 
Tuhul Singh v. Musammat Ram Koer (13) and 
Braja Kishore Surma v. Kirté Ohandra Surma 
(14). Onthefacts found the present case rather 
resembles that of Jahangeer Buksh v. Bhickarec- 
lall (6). Itdoes not appear that at the time 
of the original offer the plaintiffs had any 
knowledge of any agreement or even of any 
proposal to sell the property to a third person 
and it does not appear that they ever had an op- 
portunity to purchase the property for Rs. 300 
or that they ever sanctioned its sale to the 
vendes for that price [Of. Kanhai Lal v. Kalka 
Prasad (15)]. 


In the result I agree that the appeal should 
bə dismissed with costs. 
Appeal dismissed, 
(13) (1864) W. R. 811. 
(14) 15 W. R. 247; 7 B. L. R, 19. 


(15) 27 A. 670; A. W. N. (1905) 149; 2 A. L.J. 
390. 
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Mortgage-decree—Directionin decree that no appli- 
cation shall be entertained against property other than 
the mortgaged property, whether legal—Civil Procedure 
Code (Act V of 1908), O. XXXIV,r.6. 

A Court cannot direct in a mortgage-decree that 
no application against property other than the 
mortgaged property shall be. entertained. The 
question whether itis open to the decree-holder to 
proceed against property other than the mortgaged 
property is one which should be left to be determined 
when an application, if any, under Order XXXIV, 
rule 6, is made. 

-Appeal from the decree of the Additional 
District Judge of 24-Pergannahs, dated 
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EPOOR RAMASAMY REDDY V. KANDADAI RANGAMANNAR IYENGAR. 


December 19th, 1910, reversing that of the 
Fourth Muusif of Diamond Harbour, dated 
July 9th, 1910, 

Babu Sira Prosanna Bhatticharya, for the 
Appellant. 

Babu Prototh Ohondra Dutt, for the Re- 
spondents, 

JODGMENT.—This is an appeal by the 
plaintiff in a suit brought upon a mortgage. 
The learned District Judge in the Court of 
first appeal has decreed the plaintiff's claim 
but has directed by his decree that no 
application under rule 6, Order XXXIV, of 

_the Code of Civil Procedure, that is to say, 
an application to proceed against property 
other than the mortgaged property, shall be 
entertained, The contention of the appellant 
is that the question whether it is open to 
the decree-holder to proceed against pro- 
perty other than the mortgaged property is 
one which should be left to be determined 
when an application, if any, under that rule 
and Order is made. It is conceded on 
behalf of the respondent that the contention 
of the appellant must prevail. It is, there- 
fore, ordered that the decrea of the learned 
District Judge, in so far as ib directs that no 
application under that rule and Order shall 
‘he entertained, be set aside, The question 
if such an application be at auy time made 
must be determined by the Court before 
which that application is made, and is for 
the present left open. Having regard to 
the principal sum advanced and the sum 
now claimed, I make no order as to the costs 
of this appeal. 

. Decree set uside, 





MADRAS HIGH COURT. 

APPSAL AGAINST Order No, 148 or 1913. 
February 3, 1914, 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

EPOOR RAMASAMY REDDY AND OTHER3 
— APPELLANTS 
Versus 
KANDADAI RANGAMANNAR IYENGAR 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
+. 5—Mortgage-decree—Preliminary decree emecuted — 
No objection by judgment-debtor—Not open to parties to 
plead subsequently that there was no executable decree 
~—Res judicata, 


Although a relief may not have been granted by a 
decree, yet if in execution proceedings a Court holds 
that the decree-holder is entitled to that relief under 
the decree, the order of the Court, if not set aside 
in due course, operates as res judicata and it is not 
open to the parties afterwards to go behind it on the 
ground that no such relief was awarded by the 
decree. 

Therefore, where a preliminaty mortgage decree, 
which is not capable uf execution, is executed with the 
knowledge but without any objection on the part of 
the judgment-debtor, it cannot be afterwards pleaded 
that there was no decree under which the property 
could be sold. 


Appeal against the order of the District 
Court of Nellore, dated the 18th March 1913, 
in Civil Miscellaneous Petition No. 3837 of 
1912, (in Execution Petition No. 113 of 1911 
in Original Suit No. 37 of 1908), 

Mr. K. Srinivasa Atyangar (with him 
Messrs. V. Visvanatha Sastri and A, Krishna- 


“swami Adyar), for the Appellants. 


Mr. S. T. Srinivasa Gopalachartar (with 
him Mr. 0. V. Anantha Krishna Adyar), for 
the Respondent. 

JUDGMENT.—We think the District 
Judge is right in holding that the lst appel- 


-lant has failed to prove the agreement set 


up by him, His case was that in December 
1911, the deeree-holder came to his village 
to sea the properties and in January 1912 
he offered the lands at Rs. 250 per acre of 
wet land and Rs, 80 per acre of dry land. 
He swore that the decree-holder told him 
that he proposed to sell some of these lands 
after his purchase to Subba Reddy and 
Rangu Reddy, and Hxhibit A according to 
him isa letter with reference to this con- 
versation. In our opinion Exhibit A not 
only does not support but is against his 
contention. It shows further that the 
decree-holder did not want to purchase the 
lands. If he wanted to get the lands himself 
he would, undoubtedly, have taken steps to 
enforce the decree soon after the amount 
became payable to him. We are not satis- 
fied that the letter, Exhibit B, was written 
in accordance with instructions given by the 
respondent. The affidavit, Exhibit K, also is 
notin support of the petitioner’s case. In 
these circumstanees we are not prepared to 
believe the witnesses whom the Judge has 
disbelieved and we confirm his finding on 
this point. 

The next question is whether the respond- 
ent is entitled to execute the decree at all. 
It is contended that itis only a preliminary 
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decree and that according tothe decision of 
the Privy Council [Ashfaq Husiin v. Gaurt 

Sehat (1)] which has been followed by 
Miller and Sadasiva Aiyer, JJ., in 
Yomani Ohinna Seshay2 v. Varanasi Pepaya 
(2), Benson and Sundara Aiyar, JJ., in Raja 
Kumara Venkata Perumat Raju Bahadur 
v. Audikesvalu Reddi (3) a preliminary 
decree is not capable of. execution and 
it is only the decree absolute under rule 5, 
Order XXXIV, that can be executed. In 
this case it is clear that n deorée absolute 
under rule 5 has been passed, but we think 
it is unnecessary to decide this question 
because this contention is not available to 
the appellants. On the  decree-holder’s 
application for the execution of the decree, 
notice was issued to the judgment-debtors 
(appellants) and an order was passed direct- 
ing the sale of the proparty; no objection 
was taken to the sale on this ground. It has 
basen repeatedly held that even though a 
relief may not have baea granted by the 
decree, yet if in execution proceedings a 
Court holds that a party is entitled to such 
relief under the decree, it is not open to the 
parties afterwards to contend that no such 
relief has been awarded and the matter is 
res judicata. We are, therefore, of opinion 
that in this case ib is not open to the appel- 
lants to plead that there is no decree under 
- which the properties could be sold. We 
must, therefore, disallow this contention and 
we dismiss the appeal with costs, 


Appeal dismissed. 
(1) 9 Ind. Cas. 975; 83 A. 264; 15 O. W. N. 370; 8 
A. L, J. 3882; 13 0. L J. 8351; 9 M. L. T. 880; 13 Bom, 
L. R. 367; 4 Bur. L. T, 121; 21 M. L. J. 1140. 
(2) 15 Ind, Cas. 732. 
6 a? 17 Ind. Cas, 789; 23 M. L. J. 675; 12 M. L.T. 
59. 





CALCUTTA HIGH COURT. 
Miscencaneous Civin APPRAL No. 563 or 
1912, 

March 11, 1914. 

Present: ~Justice Sir Herbert Carnduff, 
Kr., and Mr. Justice Richardson. 
PITAMBAR SAHA AND orners— 
OPPOSITE Pantirs—APPELLANTS 

versus ~ . 
KRISHNA MOHAN DAS—Petirioven— 


RESPONDENT. 
Waiver —Acceptance of overdue instalment, 
amounts to. 


whether 
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The question whether the acceptance of an overdue 
instalment amounts to waiver of the lateness in pay- 
ment is one to be determined in the circumstances 
of each case. 

In the course of proceedings in execution of a 
money decree for the sum of Rs. 782, a compromise 
was executed by the parties under which the decree- 
holder was to accept Rs. 650 in full satisfaction of the 
judgment-debt, provided that the judgment-debtor 
paid Rs. 100 at once, Rs, 250 in October 1908 and the 
balance of Rs. 300 in October 1969. In case of do- 
fault, the decrea-holder was to be entitled to execute 
his decree for Rs. 782. Tue judgment-debtor paid 
Rs. 100 on the spot, but he did not tender the sum of 
Rs. 250, which was due in October 1908, at the stipu- 
lated time. The decree-holder demanded payment of 
the entire balance remaining due on the footing of 
the original decree, but he subsequently accepted the 
payment of Rs. 250. Subsequently, the decree-holder 
sought to execute his decree for Rs. 782 giving the 
judgment-debtors credit for what they had paid: 

Held, (1) that the acceptance of the overdue iu- 
stalment of Rs. 250 under the compromise was suffi- 
cient to constitute a waiver; and 

(2) that by accepting it, the decree-holder condoned 
the default and could execute his decree only on the 
footing of its being a decree for Rs. 650 in accordance 
with the compromise. 

Appeal from the order of the Sub-Judge 
of Mymensingh, dated August 5th, 1912, affirm- 
ing that of the Munsif of Netroxona, dated 
April 220d, 1912, 

Babu Birendra Kumar De, for the Appel- 
lants. 

Babu Kali 


Respondent. 


Kinkar Ohakravarti, for the 


JUDGMENT. 


OARNDUHE, J.—This appeal arises out of 
proceedings in execution ofa money-decree 
for the sum of Rs. 782, In the course of the 
proceedings, a razinama was executed by the 
parties, under which the decree-holder was to 
accept Rs. 650 in fnll satisfaction of the 
judgment-debt provided that the judgment- 
debtor paid Rs. 100 at once, Rs. 250 in 
October 1908, and the balance of Rs, 3800 
in October 1909. In case of default, the 
decree-holder was to be entitled to execute 
his decree, that is, the decree for Rs. 782. 

The judgment-debtor daly paid Rs. 109 on 
the spot, but he did not tender the sam of 
Rs. 250, which was duein October 1998, 
till the following month. Tt was accepted, 
and the Courts below have held that, ‘by 
accepting it, the decree-holder condoned the 
default and could execute his decree only 
on the footing of its being a decree for 
Rs. 650 in accordance with the razinama. 
it appears, cought 
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eventually to execute his decree for Rs. 782 
giving the judgment-debtors credit for the 
payment of Rs. 250. The decision is that he 
can claim the sum of Rs. 300 only, that is, 
the difference between Rs. 650 and Rs. 350 
paid and accepted. 

: Prima facie, the acceptance of an overdue 
instalment condones the delay in payment. 
„But the circumstances may alter’ the case 
and the point turns on what the circum- 
stances were. It is contended on the decree- 
holder’s behalf that on the judgment. debtor's 
own showing the decree-holder accepted the 
payment in November, expressly without 
prejudice to his right to enforce the original 
decree. But though there is evidence that 
he, when approached in November 1908, at 
first demanded payment of the entire balance 
remaining due on the footing of the original 
decree, it appears that he subsequently ace 
cepted the payment of Rs. 250 partly in 
cash and partly in the form of a bond. 
I think that the lower Oourt’s finding, that 
this was an acceptance of the overdue in- 
stalment of Rs. 250 under the rasinama and 
was sufficient to constitute a waiver, should 
be supported. I would, therefore, dismiss 
this appeal with costs assessing the hearing 
fee at one gold mohur. 


Rionagcson, J.—I agree. There is evi- 
dence that whatever was paid in November 
was accepted as a payment under the 
compromise. No doubt, the jadgment-debtor 
says in his evidence that the decree-holder 
on account of the delay in paying the second 
instalment (the instalment of Rs. 250) at 
first demanded the whole balance due according 
to the decree. But there is no admission 
that when subsequently payment was actually 
made ofasum of Rs. 250 (whether wholly in 
cash, or partly in cash and partly by bond) 
that payment was not accepted as a payment 
under the compromise. The judgment-debtor 
may have caused some difficulty by overstating 
his case. He said that he paid Rs, 250 in 
cash and also Rs. 150 by means of a bond. 
What is found is that he paid Rs. 100 in 
eash and Rs. 150 by bond. Nevertheless, I 
gannot say thatthere is no evidence on the 
record capable of supporting the finding of 
both the Courts below, that a payment eqniva- 
lent toa payment of at least Rs. 250 was 
made and that that payment was accepted as 
a payment of the overdus instalment, As 


pointed out by Jenkins, C. J., in the case of 
Kashi Ram v. Pandu (l) the question 
whether the acceptance of an overdue instal- 
ment amounts to waiverof the lateness in 
payment is one to be determined in the 
circumstances of each case and I can find 
no error of law in the conclusion arrived at - 


“by the Courts below in the present case— - 


substantially a conclusion of fact—that there 
was a waiver. 

Theresult is Lagree that the Court below 
was rightin holding that the sum due from 
the judgment-debtor to the decree-holder 
after the payment of the instalment of 


Rs. 250 was the balance of the sum of 
Rs. 650 fixed by the agreement, namely 
Rs. 300. The judgment-creditor having 


abandoned his claim to treat any sum or 
sums actually paid as forfeited, this was the 
only question discussed before us. The appeal 
should, therefore, be dismissed. 


Appeal dismissed, 
(1) 27 B. 1; 4 Bom. L, R. 688, 


MADRAS HIGH COURT. 
“Appean agatnst ORDERS Nos. 206 anp 207 
or 1912, 

January 28, 1914, 
Present:—Mr. Justice Sankaran Nair and 
Mr, Justice Ayling, 

In A. A. O. No. 206 o 1912. 
TOMMENIDI ADEY Y A— DEFENDANT 
No. 1— APPELLANT 
versus 
CHILUKURI VENKATARAYUDU 
AND OTHERS-—PLAINTIFES Nos, 1 to 4 AND 
Derenpants Nos. 3 AND 2— RESPONDENTS. 
In A. A. O. No. 207 or 1912. 
CHILUKURI VENKATARAYUDU 
AND OTHERS— PLAINTIFFS —APPELLANTS 
versus 
VEMPATI GOVINDA SASTRALU— 


DEFENDANT— RESPONDENT, 

Oivit Procedure Code (Act V of 1908), O. XXIII, r. 1 
—Suit for partnership and accounts —Amownt due to one 
defendant ascertained and Court-fee paid thereon— 
Withdrawal of suit by plaintif—Defendant’s right to 
claim trial. 

Where a plaintiff in a suit for a dissolution of 
partnership and accounts withdraws the suit after the 
share of the profits due to one of the defendants has 
been ascertained, and the Court-fee due on it paid 
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QOPAL LAL ROY V, SHAILENDRABASINI CHOWDHURANI. 


by that defendant, he is entitled to pray that his claim 
must be tried. 


Appeal against the order of the Sub- 
ordinate Judge of Kistna, at Ellore, dated 
28th June 1912, in Appeal Suit No. 325 
of 1911, preferred against that of the 
Principal District Munsif of Narsapur, in 
Original Suit No. 181 of 1904. 

Mr. V. Ramesam (with him Mr. G. Ven- 
kataramiah), for the Appellant. 

The Hon'ble Mr. B..N. Sarma, for the Re- 
spondenta. 

JUDGMENT.—The- suit was for dissolu- 
tion of partnership and to take accounts, 
The second defendant also in his written state- 
ment prayed that accounts may be taken 
ard the plaintiff and the first defendant may 
be made to pay him his share of the pro- 
fits. When the amount was ascertained he 
paid the Conrt-fee on it. Subsequently the 
plaintiff withdrew his suit under Order XXIII, 
rule (1), Oivil Procedura Code. He is eu- 
titled to do so on payment of the costs 
which it ia open to the Court to direct him 
to pay. The question that now arises for 
decision is whether the second defendant is 
entitled to pray that his claim must be tried. 
We think that according to the decision 
reported as McGowan v. Middleton (1) he is 
so entitled and that the withdrawal of the 
suit. by the plaintiff does not put an end 
to it so as to prevent the 2nd defendant 
from enforcing the claim put forward in his 
written statement. We do not see any 
reason for not following that decision. We 
think, therefore, the Subordinate Judge is 
right and dismiss these appeals with costs, 

Appeals dismissed. 
(1) u Q. B. D. 464; 52 L.J. Q B. 355; 31 W. R. 
835. A 





CALOUTTA HIGH COURT. 
MisoeLLangoos Orvin APPEAL No. 476 oF 
< 1910. 
March 9, 1914. 
“Present: :—Mr. J ination Imam and 
Mr. Justice Chapman. 
IGOPAL LAL ROY-- DEOREE-HOLDER— 
Ovposire PARTY— APPELLANT 
4 Yersus 
SHAILENDRABASINI CHOWDHU RANI 
= UDGMENT. DERTOR—PETITIVNER— 


RESPONDENT. 
Landlord and tenant—Rent-decree against daz-pakuf 


4 


dar—Mortgage-decree against dar-patuidar by land- 
lord—Execution of mortgage deoree—Sale of darpatni 
mahal subject to encumbrance of rent-decree—Emecution 
of rent-decree against cther property of dar-patnidar, if 
allowable—Merger, doctrine of—Intention—Benefit of 
person in whom the two estates have become vested-— 
Transjer of Property Act (IV of 1882), s. 101. 

The superior landlord of a dar-patni mahal gota 
mortgage-decree against the dar-patnidar in respect 
of the mahal. In execution of this decree, he put 
up the mahal to sale and himself purchased it. 
Previously he had obtained a decree for rent due to 
him from the dar-patnidar on account of the 
dar-patni. In execution of the mortgage-decree, the 
sale of the dar-patni mehal was subject to incumbrances 
including the encumbrance of the rent decree. The 
landlord wanted to execute his rent-decres against 
some other property of the dar-patnidar: 

Held, that the landord was entitled to do so. 

In applying the doctrine of merger, the dominating 
principle by which a Court is guided is the intention, 
and in the absence of express or implied intention, 
the Court looks tothe benefit of the person in whom 
the two estates have become vested. 


Appeal from the order of the District 
Judge of Dinajpur, dated July 15th, 1910. 

Dr. Rash Behary Ghosh and Babu Ramani 
Mohan Ohutterjee, for the Appellant. 

Babus Sarat Ohandra Ray Ohaowdhury 
and Bira; Mohan Mojumdar, for the Re- 
spondent. 


JUDGMENT.—This is an appeal against 
an order of the District Judge of Dinajpore 
disallowing the appellant from proceeding 
in execution of his rent decree against the 
judgment-debtor’s property other than the 
one ‘on account of which the rent-decree had 
been obtained. The facts of the case are 
shortly these. The appellant who was the 
superior landlord of a dar-paine mahal 
belonging to the respondents gota mort- 
gage-decrse against them in respect of 
the same. mahal. In execution of this decree 
he put up the mahal to sale and himself 
purchased it for Rs. 50,000. Previously 
he had obtained a decree for Rs. 99,380 
and odd for rent due to him from the 
same judgment-debtors on account of the 
dar-pain?. In execution of the mortgage- 
decree the sale of the dar-patnt mahal was 
subject to encumbrances ineluding the 
encumbrance of the rent-decree, 

The appellant now wants to execute his 
rent-decree against some other property of 
the judgment-debtor’s respondent. 


Two objections are pressed against the 
appellant’s claim to proceed against the 
respondent’s other property. 


BELS 
GITA RAM V. EAST INDIAN RAILWAY. 


The first is that, under section 101 of 
the Transfer of Proparty Act, the charge 
or encumbranaa of the rent-decres has been 
extinguished, inasmuch as the appellant 
has become absolutely entitled to the dzr-p2tai 
mahal by reason of his purchase in exezation 
of the mortgaze-decres. 

The second is, that evenif the charge 
or encumbrance has not been extinguished 
the purchase by the appellant was for so 
small a consideration, the sale being sub- 
ject to eucumbranues, that he must be 
taken to have ineluded in the consideration 
their value, 

Neither of these two objections appears 
to us to be tenable. In applying the 
doctrine of merger the dominating principle 
by which the Court is guided is the 
intention and in the absence of express or 
implied intention the Court looks to the 
benefit of the person in whom the two 
estates have become vested. In the present 
case raerger of the charge or encumbrance 
would not be to the benefit of the appal- 
lant and we must hold that tha doctrine of 
merger does not affect his casa. 

As regards the second contention we 
find from the sale notification at page 96 
of the paper-book that the amount dae to 
the decres-holder up to the date of the 
notification on account of the rent decree 
aud what fell due as rent after it aggregated 
to Rs, 2,22,490. According to the deposition 
of the respendents’ witness Upendra Mohan 
Biswas the value of the property was one 
Jac of rupees only, Apart from the charge 
of Rs. 2,22,490 the property had another 
encumbrance of Rs. 11,000 dus to the decree- 
holder on a mortgage kistbundi ‘executed 
by the judgment-debtor’s respondent, The 
appellant maintains the value of the pro- 
perty to be much below a lac of rupees 
and shows that the nett saving after 
deducting the superior Iandlord’s rent does 
not leave more than Rs. 2,325 4 year. Ib 
is possible that the appellant has made 
an under-estimate of the nett income of 
the dar-patnt mahal and we are not prepared 
to disagree with the learned Judgo in this 
respect, but we are not satisfied that the 
respondent's witness has not made au over- 
estimate. In the circumstances we hold 
that the Rs. 50,009 for which the appellant 
purchased the property was not too small 
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a value for it, The result is that this 
appeal is allowed. The order of the Dis- 
trict Judge is sab aside and the appellant 
will procaed to execute his rent desree 
against the other property of tho responod- 
ents, 

We asseas the hearing fee at six gold 
mohurs, : 
Apreal allowed. 





ALLAHABAD HIGH COURT. 
Civit Revision Appiigation No, 101 or 1913. 
March 6, 1914, 
Present:—-Mr, Justice Piggott, 
GITA RAM AND ANDTAHER— PLATNT; wig — 
APPELLANTS 
versus 
HAST INDIAN RAILWAY —Derenpanrs — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. XLVII, 
T. 2—Review—Jurisdiction—Application jor review 
entertained by Judge who passed decree but disposed of 
by his successor—Grounds for review. 

An application for review was made before a Small 
Cause Court Judge who had passed the decree com- 
plained of. Subsequently the Judge was transferred: 

Held, that his successor had jurisdiction to dispose 
of tho application according to law. 

Tt is not the intention of the Legislature that the 
provisions of the Code of Civil Procedure dealing with 
applications for review should be made use of by a 
litigant who has mismanaged his case, in order to 
secure a re-hesring of the case on the same 
materials, 

Application for revision against the decision 
of the Small Cause Court Judge of Agra, 
dated 23rd April 1913, 

Mr. A. Haider, for the Applicant. 

Mr, Ladli Prashal Zutshi, for the Respond- 
enb. 

JUDGMENT.—The plaintiffs in this case 
are merchants carrying on business ab Agra 
city. They ordered certain piece- goods from 
Calcutta, which were conveyed to them 
through the defendant company. Tho freight 
was tobe paid on delivery and the Railway- 
receipt granted to the consignor showed a 
charge of Rs. 88-7 as payable. When the 
goods reached Agra the plaintiffs paid this 
sum under protest, claiming that on the 
terms offered by the: defendant compauy in 
their various tariff pamphlets, they were 
entitled to carriaga at a lowar rate, They 
subsequently instibuted the preseat suit in 
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the Court of Small Causes at Agra for the 
recovery of Rs. 31-15 as. as excess freight 
wrongfully realized from them by the defend- 
ant company. Their suit was decreed on 
February the 17th, 1913. Twelve days 
Jater, the defendant Company applied for a 
review of judgment under section 114, Civil 
Procedure Code, read with Order XUYII, 
rule 1, of the same Code. The application 
was admitted and notice ordered to issue by 
the same learned Judge who had passed the 
decree complained of. Unfortunately the 


matter came up for hearing before his succes: 


sor after the said learned Judge had been 
transferred. Ibis much to be desired that 
applications for review of judgment should 
always come before the same officer who 
passed the order complained of. However 
the learned Judge who eventually decided 
this matter had jurisdiction under Order 
AGYIT, rule 2, Civil Preeedure Cede. He 
was seized of the application, and it was 
his duty to dispose of it according to law. 

As regards the decision arrived at by him I 
am content to say briefly that I am entirely 
satisfied that it was aright decision on the 
merits and did justice between the parties 
concerned. I have been taken through the 
various entries in the pamphlets of the 
defendant company on which the plaintiffs 
rely. In my opinion no honest man studying 
the entries on pages 452 and 453 of pamphlet 
No. 2, which has been laid before me, could 
in good faith have come to the conclusion 
that the defendant company bad undertaken 
to carry piece-goods of this class from 
Howrah to Agra city at a rate lower than 
the special rate of Rs. 1-14-11 per maund 
expressly giver on page 452, No doubt it 
is to be considered that the case was before 
the learned Judge of the Oourt below on 


an application for review, and that it was- 


not the intention of the Lazislature that the 
provisions of the Code of Civil Procedure 
dealing with applications for review should 
be made use of by a litigant, who had 
mismanaged his case, in order to secure a 
re hearing of the matter on the same 
materials. lb is very dilfienlt’ for me to 
understand how the learned Jadge who 
decided this casa in the first instanca cawe 
to the conclusion that he did. His judg- 
ment does not refer to what seem to me 
must material facts in the evidence, such 
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for instance as the special rates for piece- 
goods from Howrah to Agra city and to - 
Ferczabad Railway Station given on page 452 
of pamphlet No, 2. The question to my 
mind is whether the Judge himself who 
passed the original order would have. been 
of opinion that he ‘had been guilty of a 
patent oversight, and that his decision was 
vitiated by “some mistake or error apparent 
on the face of the records’. Had I been 
sitting in the place of the learned Judge 
of the Court below before whom this 
application for review actually came, I might 
possibly have contented myself with making 
such remarks as would satisfy the defendant 
company that the decision decreeing the 
plaintiffs’ suit was not likely to be used 
asa precedent. The position, however, is 
not quile the same now. I am sitting in 
revision from the order of the learned Judge 
of the Court below, after he bas seen fit 
to exercise his jurisdiction under Order 
XLVII, rule 1, Civil Procedure Code. 
The exercise of such jurisdiction must, when 
all is said and dong, be a matter for discre- 
tion with reference to the particular facts 
of each case. Iam not prepared to interfere 
in this case on a finding that the order of 
the Court below is so clearly outside the 
jurisdiction conferred by section ll4 or 
Order XLVII, rule I, Civil Procedure 
Code, as to be absolutely illegal. If I inter- 
fere at all, it would be on the merits and 
on the merits the plaintiffs have, in my 
opinion, no case. I, therefore, dismiss this 
application with costs. 


Application dismissed, 


PUNJAB CHIEF COURD. 
Secoyp Cryin Appeat No. 2349 or 1913. 
November 19, 1913, 

Present: —Sir Arthar Reid, Kt., Chief Judge. 
ALLAH DITTA—Puraintive —APPELLANT 
vETEUS 
Musammat FARZ BIBI AND OTHERS — 


DEFENDANTS — RESPONDENTS. 
Landlord and tenant—Sub-letting—Forjeiture of 
lease—Meaning of “Dokandari khud’—ransfer of 
Property Act (IV of 1882),"ss, 108 (j) end ILL (g). 
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In the absence of a covenant to the contrary a 
tenant is authorized to sub-let. 

“" A breach of the condition of a lease does not effect 

its forfeiture unless the lease expressly so provides. 

The words ‘dokandart khud’ (for the purposes of his 
own shop business) standing alone in a lease do not 
mean that sub-letting is prohibited. 

Abdul Qadir v. Nur-ud-din, 14 P.R, 1898, Parameshrt 
v. Vittappa Shanbaga, 26 M. 157; Netrapal Singh v. 
Kalyan Das, 28 A. 400; A. W. N. (1906) 60; 3 A. L.J. 
196, referred to. 


Second appeal from the decree of the Dis- 
trict Judge, Lahore, dated 8rd December 
1912, reversing that of the Munsif, 2nd class, 
Juahore, dated 30th July 1912, decreeing 
claim. 


Lala Mot? Lal, for the Appellant. 
Lala Parduman Das, for Musammat Farz 
Bibi, Respondent. 


JUDGMENT.—The question for considera- 
tion is whether the appellant’s lease has 
determined by forfeiture by reason of his 
having sub-let the premises leased to him. 
The Court of first instance held that it had 
not, but the lower Appellate Court held that 
it had, relying on the insertion of the words 
“dokandart khud” as the purpose for which the 
premises had been leased. The Pleader for 
the appellant relies on Abdul Qadir v. Nur-ud- 
Din (1); Parameshri v, Vittappa Shanbaga (2); 
" Netrapal Singh v. Kalyan Das (3) and section 
111 (g) of the Transfer of Property Act, for 
the proposition that a breach of a condition 
in a lease does not effect forfeiture unless 
the lease contains a provision that on breach 
of that condition the lessor may re-enter or 
the lease shall become void. Section 108 
(j) of the Transfer of Property Actis also 
relied on for the proposition that the lessee 
might sub-let in the absence of conditions 
to the contrary; and it was contended that 
the words “dokandart khud” should not be 
interpreted as prohibited sub-letting. I am 
not satisfied that these words were intended 
to prohibit sub-letting and, in any case, I 
have no hesitation in holding that the rule 
laid down in section 111 (g) of the Act 
applies and that the absence of an express 
condition, for re-entry by the lessor or for 
the lease becoming void on a breach of the 
condition not to sub-let, if such existed, is 
fatal to the defendants. 


(1) 14 P. R. 1898, 
(2) 26 M. 157. 
(3) 28 Á. 400; A. W. N. (1906) 60; 3 A. L. J. 196. 
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Ib appears that the rent enteredin the 
lease is Rs. 2-5 per month, that the appellant. 
sub-let for Rs, 3 per month and that the owners 
have found another tenant at Rs. 4 per month. 
I eoncur in the opinion recorded by the Court 
of first instance that this rise in the rent 
obtainable was at the bottom of the owners’ 
action and their anxiety to terminate the 
lease. The appeal is decreed with costs of all 
Courts. 

This case was admitted as a sacond appeal 
but was filed asa revision. It should have 
brought on to the 
register of second appeals. 

Appeal accepted. 





PRIVY COUNCIL. 
MADRAS HIGH COURT. 
APPEAL FROM THE Mapras Hier Covert, 
December 19, 1913. 
Present: —Lord Shaw, Lord Moulton and 
Mr. Ameer Ali. 
NAYANI VENKA RANGA RAU— 
PETITIONER 
versus ; 
RAMAKRISHNIAH AND OTHERS — 


RESPONDENTS._ 

Interlocutory matters—Leave to appeal, 

Their lordships would be very slow to give leave to 
appeal to bring up & case atan interlocutory stage. 
It is better that the case should be allowed to proceed 
and be determined on its merits so that it may come 
up for final judgment at the proper time. 


The order of the Madras High Court re- 
fusing leave is reported in 21 Ind. Cas. 842; 
(1914) M. W. N. 64; 14 M. L. T. 560; 26 M. 
L, J. 96. ; 

Mr. L. De Gruyther, K. O., for the Petition- 
ers. ; 

Mr. Kenworthy Brown, for the Respondents. 


JUDGMENT. 

.Lorp Saaw.—This is an interlocutory pro- 
ceeding in the Court below. We quite see 
that there may be same prejudice unless 
you take this step to petition, but their 
Lordships would be very slow to give leave 
to appeal to bring op a case at an interlocu- 
tory stage. On the other hand, they are 
very anxious that neither party should be 
prejudiced by the fact that leave to appeal 
has been refused. They are of opinion that 
the case should be allowed to proceed 
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according to the judgment of the Conrt 
below and should bə determined on its 
merits; that will leave a final jadgment to 
come up at the proper time here. That is 
the view their Lordships take, subject to 
what Coungel might wish to say, their view 
being distinct that neither party is pre- 
judiced by the fact that leave to appeal is 
refused at this stage. Furthermore their 
Juordshipa think that the costs of these pro- 
ceedings ought tobe costs in the cause to 
be determined in the Court below. 

Mr. De Gruyther.—May I make one 
observation upon what your Lordship has 
been good enough to tell me. -The position 
really is this: the reason why the application 
for leave to appeal has been made is that 
if the appeal were successful it would entirely 
dispose of litigation which has been pending 
since the year 1903. 

Lorp Moutton.—If they were unsuccessful? 

Mr. De Gruyther.—We caunot suggest that 
the order which has been made disposes 
of the case in any event, 

` Lorn Saaw.—We were. really anxious to 
make it clear that while we take this course 
this morning, it should be distinctly under- 
stood by both parties that neither party 
should be prejudiced, 

Mr. De Gruyther.—I am obliged to your 
Lordship, because, having regard to the 
Code of Civil Procedure and the construc- 
tion placed upon it in India, there is an 
express provision which says if we do not 
„appeal from this order, the result would be 
that we are bound by it. 


Mr. Kenworthy Brown.—I do not suggest. 


that applies here. 

Lorp Movtton.—That is why we suggested 
the costs should be costs in the cause, because 
your petition was necessary, 

Lorp SaHaw.—- Anyhow we really determine 
nothing on the merits, we want to keep 
both of you free on the meri{s, so that you 
can have your full points arguable, and we 
want to make it so complete, as this, that 
the costs even of these proceedings should 
be costs in the cause in the Court below. 


Mr. De Gruyther.—After what has fallen 
from your Lordship I do not thiak any 
argumeut I conld advance would lead to 
your Lordships making a different order. 

Loro Mog.toy.—I think you are very 
well protected, 
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Lorp Suaw.—The petition is not dismissed. 

Mr, De Gruyther.—I understand that, my 
Lord. 3 

Lorp MourTton.—It really stands over till ' 
the hearing. 

Lorp Suaw. —Until the proceedings get to 
the merits. 

Mr. Kenworthy Brown.—I am quite satisfied 
with what your Lordships have said, except 
as regards the costs. 

Loro MorcLTuN.—It was quite necessary 
that the petitioner should come here. 

Mr. Kenworthy Brown.—I do not: think it 
was, under the section. However, I will 
not trouble your Lordships for this 


PUNJAB CHIEF COURE. 
gory Reviston Parron No. 1224 or 1911, 
April 28, 1913. 
Present:—Mr. Justice Scott-Smith. 
Mir AFZAL ALI AND orsers—PLantives— 
PETITIONERS 
versus 
Mir AMAN ALI AND oraers—Derenpants— 
RESPONDENTS. 

Limitation Act (IX of 1008), s. 18, Sch. I., Arte. 166, 
181—Application to cancel sale by Insolvency Court on 
the ground of fraud—Inherent power of Court to enter. 
tain such application— When time begins to run. 

An application either ofan insolvent or his creditor 
for cancelling, on the ground of fraud, a sale of im. 
moveable property of the insolvent conducted by the 
Insolvency Court in realizing assets of the insolvent 
under sections 20 and 23 of Act III of 1907 is gov- 
erned by Article 181 and not by Article 166 of the 
1st Schedule to Act IX of 1908. 

Section 18 of this Act is general and under its 
force the time for making such an application begins 
to run only when the fraud becomes first known to 
the applicant. 

A Court has an inherent power to entertain such 
an application. 


Petition for revision of the order of the 
Divisional Judge, Hissar Division, dated 3rd 
February 1911, confirming that of the 
Judge, - Insolvency Oourt, Rohtak, dated 3rd 
November 1910, rejecting petition. 


Mr. M. N. Mukerji, for the Petitioners, 
Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 


>- JODGMENT.—This was an application 
by Sekhawat Ali, insolvent and one of the 
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creditors, for cancellation of a sale of certain 
immoveable property on the ground of fraud. 

The first Court held that no ground was 
proved and that the application was barred 
by time, a period of about one year having 
elapsed since date of confirmation of the 
sale. g 

The Divisional Judge on appeal held that 
this being an application to set aside a sale 
in execution ofa decree was governed by 
Article 166 of the first Schedule of the 
Limitation Act, and that the limitation was 
30 days -from the date of the sale, whether 
the ground alleged was fraud or anything 
elec. Henoticed that the applicant's Pleader 
urged that Article 181 was the one appli- 
cable, but omitted to discuss the point. i 

Applicants have come up here on the 
revision side. 

Now in the first place ths Divsional Judge 
has not considered section 18 of the Limita- 
tion Act, which is general and must be read 
with Article 163 or with whatever other 
Article of the first Schedule "s applicable. 
Tf applicants were by means of fraud kept 
from the knowledge of their right to make 
the application, the time only runs from the 
date when the fraud first vecame kaown to 
them- 

In my cpinion, həwever, Article 166 is not 
applicable, for this was notan application 
to seb asidea salein execution ofa decree 


but one to set aside a sale conducted by the 


Court in realizing the assets of the insolvent 
under sections 23 and 20 of the Insolvency 
Act III of 1907. Such an application is gov- 
erned by Article 181 of the firat Schedule, 
as noother Article isapplitable. This Article 
has been held to apply to certain applications 
in insolvency matters, see cases quoted in 
Mr. Sapjiva Row’s Indian Limitation Act, 
pages 580 and 881 (No. 11).* 
; J, therefore, hold that the application was 
in time and the first Court had inherent 
power to entertain it. The revision is allowed 
and the order of the lower Appellate Court 
being set aside, the appeal is remanded thereto 
for re-decision on the merits. Costs to 
follow the event. A 
Re:ision allowed. 


® Third Edition page 967.—Ed, 


MADRAS HIGH COURT. 

Crvi Revision Petition No 995 or 1912, 
February 17, 1914, 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

HENRY MOBERLY.—PGAINTIFE— 
PETITIONER 
versus 
Tae MUNICIPAL COUNCIL or CUDDA- 


LORE— Deranpant—Responpent, 

Madras District Municipalities Act (IV of 1884), ss. 53, 
60—District and Sessions Judge of Cuddalore—Stay 
for over 60 days in Kodaikanal —Puyment of profession 
ta» in Kodaikanal —Liability to pay in Cuddalore, 

Section 53 of the District Municipalities Act 
distinguishes two classes of persons: 

(a) salariod pergons holding offices or appoint. 
monts; | 
(b) persons exercising particular avocations, 

The word “holding” does not necessarily involve 
any suggestion of discharging duties connected with 
the offices or appointments. 

Chairman Ongole Municipality v, Mounsey, 17 M, 
453, distinguished. 

“The cause of liability is participation in the benefit 
and convenience conferred by the Municipality upon 
those residing within the Municipal limits. 

No distinction oan be drawn betwoen the adminis- 
trative and judicial duties a District and Sessions 
Judge has got to perform. 

Where the District and Sessions Judge of Cuddalore 
spent his vacation in Kodaikanal and paid pro- 
fession tax there: A 

Held, that he was not liable to pay the tax 
again at Cuddaloro and could claim the benefit of 
section 60 of the District Municipalities Act. 


Petition, under section £5 of Act 1X of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge. 
of Tanjore, in Small Cause Suit No. 1281’ 
of 1912. 


FACTS.—The plaintiff was District and 
Sessions Judge of Soath Arcot. He closed 
his Court on 30th April and spent his 
annual recess up to 2nd July at Kodai- 
kanal. The Kodaikanal Municipality assess- 
ed him with profession tax under section 
58 of the District Municipalities Act, on 
the footing that the plaintiff held within 
the Municipality of Kodaikanal the office of 
a District and Sessions Judge for more 
than 60 days. He paid the tax. After- 
wards the Municipality of Cuddalcre assessed 
him with profession tax for the same half- 
year. He claimed exemption under the 2nd 
paragraph of section 60. He had to pay the 
tax under protest, The suib is to recover 
this amount, 
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The Sub-Judge of Tanjore to whom the 


case was transfered dismissed the suit relying ` 


on Ohairman, Ongole Municipality v. Mounsey 
` (1), and Hammick v. President, Madras Mu» 
nicipal Oommission. (2). - 
The plaintiff preferred a revision petition 
to the High Court. 

Messrs. M. O. Parthasarathy Atyangar and V., 
Ramesam, for the Petitioner:—The cases cited 
are in our favour. They show that the plaintiff 
did not hold the office within the Municipa- 

. lity of Onddalore during the period (20th 
April—2nd ‘July). He did administrative 
work at Kodaikanal. As Sessions Judge, he 
is a Justice of the Peace at Kodaikanal or 
anywhere within the Presidency (section 
25, Criminal Procedure Code). The Court 
ignored the distinction between a person 
holding an office and a person exercising a 
trade, profession or calling. For a person 
to hold an office, no exercise of any function 
is necessary, The explanation to section 53 
shows a pensioner wbo does nothing isa 
person holding an office [See Subramaniam 
v, President, Municipal Commission, Oily of 
Madrus (3).] Thoagh judicial functions cannot 
be discharged outside Cuddalore, administras 
tion werk can be. i 

Mr. T, R Ramochandra Iyer, for the Re- 
spondent: — A District Judge is of a certain 
place and cannot be conceived apart from the 
place. 

[Ayvunc, J.—The form of appointment 
is—A person is appointed as District Judge 
and is then posted to a place.) 

Even at Kodaikanal, he is District Judge 
of Caddalore and must be regarded as doing 
duty at Cuddalore. h f 

[Mr. M. O. Parthasarathy Aiyangar:—That 
would be inconsistent with Ohairman, Ongole 
Municipality v. Mounsey (1) and Hammick v. 
Pri sident, Madras Municipal Commission (2). 
` He referred to section 4 of Madras 
Civil Courts Act and the Criminal Procedure 
Code fixing the Court where the Judge 
works, 

LAyiixc, J.— Supposing the District 
Judge of Ganjam, after working at Berham- 
pore for one month, takes privilege leave 
for three months and stays at_Ovotacamund. 
Js he not likely to be taxed at Ooty?] 


To be consistent, I must say he cannot. 
(1) 17 M. 453. 

(2) 22 M, 145. 

(2) 22 Ind. Cas. 278;,(1918) M. W. N. 935. 


[Aytine, J.—Suppose a Judge, on orders 
of transfer, hands over charge at Ganjam 
and proceeds to Tinnevelly. During the 
interval is he holding the office of a Judge 
or not? ] 

Irely on the explanation of section 60 
by Justice Muthuswamy Aiyer in Chairman, 
Ongole Municipality v. Mounsey (1). 

Mr. M. O. Parthasarathy Aiyangarin reply:— 
The Civil Courts Act and the Oriminal 
Procedure Code refer only to judicial duties, 
But the plaintiff passed orders at Kodaikanal 
as head of his Department and drew his 
salary. He did not lose his office and he 
held it while residing at Cuddalore. The 
question in Ohadrman, Ongole Municipality v. 
Mounsey (1), is different from the one here 
and the explanation of Muthuswamy Aiyer, 
J., refers to the facts of that case. 


JUDGMENT, 


Sangaran Nair, J.—The question turas 
upon the construction to be put on section 53 
of the Distriot Municipalities Aob. Mr, 
Moberly cannot perform at Kodaikanal any 
of the duties of the District and Sessions 
Judge, South Arcot, which haveto be per- 
formed in Court, that is, in public or in the 
presence of parties. Bat there is nothing 
to show that he cannot perform eartain other 
duties of his office which concern parties only 
very remotely, if at all, outside the district, 
I agree, therefore, with the proposed order. 


AYLING, J.—It is not contended before ug 
that the payment of profession tax to the 
Kodaikanal Municipality will entitle Mr. 
Moberly to the benefit of section 60 of the 
District Municipalities Act unless the same 
is legally due. The question for decision is 
whether Mr. Moberly should be desmed to 
have held the appointment of District and 
Sessions Judge within the Kodaikanal Mani- 
cipality during his stay in the limits thereof 
from April 30th to July Ist, 1911, 


There is no dispute about the facts. Mr. 
Moberly was the District and Sessions Judge 
posted to the South Arcot District. He 
came to Kodaikanal to spend the annual 
recess, resided there for sixty days, drew 
his pay there and on various days daring 
that period, estimated at 14 or 15 in number, 
did some administrative work and quasi. 
judicial work there, He did strictly no 
judicial work, 
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The point is not altogether free from 
‘doubt, but after consideration I think the 
requirenents of section 53 of the District 
Municipalities Act must be held to be ful- 
filled. The words of the section are, ‘Holds 
any one or more of the offices or appoint- 
ments,” and do not in themselves necessarily 
inyolve any suggestion of discharging duties 
connected with the offices or appointments. 
Tt ean hardly be suggested that during the 
period in question Mr. Moberly did not hold 
the office of District and Sessions Judge 
of South Arcot. The office was certainly 
notin abeyance; nobody else was holding it 
and Mr, Moberly was drawing the salary 
attached to it. The cases quoted deal with 
a somewhat different question arising out 
of the same section and are of no direct help. 
‘But they are clear authority for holding that 
he did not hold the: office in Cuddalore 
Municipality during the period of his absence 
therefrom. Where then did he hold it except 
at Kodaikanal the place where he was resid- 
ing P - 

Mr. Ramachandra Iyer, for the Respondent 
Municipality, argued that in the section the 
phrase “Hold the appointment” necessarily 
involved discharging the duties of the 
appointment, and for purposes of this parti- 
cular case was obliged to go ‘further and 
contend thatas strictly judicial functions 
form the most important part ofa Judge's 
duties the actual discharge of these duties 
js essential to the holding of the office. 


Ido not think this reasoning can be ac- 
cepted. There is nothing in the wording of 
the section to support it, and the only 
authority quoted is a passage in the judgment 
of Muthuswamy Iyer, J., in Chairman, Ongole 
Municipality v, Mounsey (1). which runs 
thus:—"The material words ‘hold office or 
appointment within the Municipality’ mean 
carrying ou business there as the holder of 
the particular office. The intention was to 
place public servants like the plaintiff in the 
same position in which the others are, who 
exercise their profession within the Municipal 
limits.” 

With all diffidence I may point out that 
section 53 of tbe District Municipalities 
Act clearly distinguishes two clasgess of per- 
sons: (a) salaried persons holding offices or 
appointments, (b) persons exercising parti- 


There is a corresponding 
distinction in schedale A, though the word 
exercising” being unnecessary, does not 
appear. Both classes under certain cireumt 
stances have to pay the tax but it does not 
seem obvious that their liability to pay is 
depends on the same factors. However this 
may be, the remark of thelearned Judge as 
to the meaning of the . words in the section 
was passed in considering a totally different 
case to the present one. The question before 
him for disposal was whether an officer who 
was absent from the Municipality should be 
deemed to hold office within it merely because 
his office building was situated within 
Municipal limits and one or more of his clerks 
remained working there. I do not think it 
need be taken as a deliberate pronouncement 
as to the law in connection with the point 
now occupying our attention, Tf it is to be so 
regarded appellant might fairly draw atten- 
tion to a subsequent sentence. The cause of 
bis liability is his participation in the 
benefit and convenience conferred by tke 
Municipality upon those residing within the 

Municipal limits. 

Mr. Moberly, undonbtedly, participated 
equally in the benefit and convenience of the 
Kodaikanal Municipality, whether he did or 
did not discharge any of his official duties at 
Kodaikanal. The acceptanca of the doctrine 
thet forthe purpose of this section a man 
anly holds office so long as he discharges the 
duties of the office might in practice lead to 
envious results. I am not ‘sure that an 
officer might not claim that Sundays, public 
holidays and periods during which he was in- 
capacitated from work owing to illness should 
be excluded from the period during which he 
held office. I further doubt whether the 
Courts would be justified in attempting to 
distinguish between the various duties, judicial 
and administrative, which have to be dis- 
charged by a District and Sessions Judge. 

Oa the whole, I think that Mr. Moberly 
must be deemed to have held his office of 
District and Sessions Judge at Kodaikanal 
during his stay there on recess and that ‘he 
was liable to pay profession tax under section 
53 of the District Municipalities Act. 

I would, therefore, give him a decree as 
sued for with costs in both Courts. 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
Lerrers Patent Appa No. 95 or, 1913. 
March 27, 1914, 

Present:-—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice D. Chatterjee. 
BADIATANNESSA BIBI—Dsrenpant— 
APPELLANT 
versus 


AMBICA CHARAN GHOSE—PLAINTIPE— 


RESPONDENT. 

Oontract Act (IX of 1872), ss. 14, 15, 16, 17- -Pardah- 
nashin lady -Mortgage ewecuted of her house in favour 
of husband’s creditor—Undue influence of husband— 
Document if fairly taken—Onus on whom. 

A Court should always be careful to sea that deeds 
taken from pardahnashin ladies have been fairly 
taken; that the party execating them has been a free 
agent, and duly informed of what she was about. 
The burden of establishing this rests on him who 
olaims against the pardahnashin lady. 

Girish Chunder Lahooree v. Bhuggobutty Debya, 18 
M. L.A. 419; 14 W. R. (P.O) 7; 20 Hug. Rep. 607; 2 
Suth. P. 0. J. 339; 2 Sar. P. C. J. 579, followed. 

The undue influence which may affect a pardahnashin 
lady’s understanding of a document may proceed 
from a third party. 

Kanhaya Lal v. The National Bank of India Limited, 
18 Ind. Cas. 949; 17 C. W. N. 641; (1913) M. W. N. 
406; 13 M. L. T. 406; 11 A. L, J. 413; 17 O. L. J. 479; 
16 Bom. L. R. 472; 184P. L. R. 1913; 25 M. L. J. 104; 
40 C. (P. 0.) 598; 40 I. A. 56, followed. 

A pardahnashin lady executed a -deed of mortgage 
of her property in favour of a creditor of her husband 
for the benefit of the laster, The lady herself de- 
rived no direct benefit from the transaction. At the 
time when this document was executed, the lady was” 
living with her husband and she evidently acted 
under the intiuence of her husband in consenting to 
mortgaging her house for her husband’s debt, because 
when a similar transaction was proposed before, the 
lady, who was at that time living with her husband's 
father and brothers, repudiated under their advice 
that transaction. The creditor, who was a Mukhtear, 
was present on the only occasion when the contents 
of the document were read and explained to her by 
no other than her husband who was an intended 

arty: 

Held, that asit was not shown that any independent 

_ person, free from any taint of the relationship, or of 
the consideration of interest which would affect the 
act, had clearly put before the lady what were the 
nature and consequences of the act; and that asthe 
advice, if advice was given, was that of the hushand 
or the creditors not removed entirely or at all from 
the suspected atmosphere, the mortgage was not 
fairly taken and that the lady was not bound by the 
transaction as she was nota free agent, i 

Bank of Montreal v. Jane Jacques ‘Stuart, (1911) A. 
©. 120; 80 L. J. P. C. 75; 103 L. T. 641; 27 T. L. R. 
117 and In re Cuomber (Coomber v. Coomber), (1911) 
1 Ch. 723 at p. 730; 80 L, J. Ch. 399; 104 L. T. 517, 
relied upon. 


Appeal under section 15 of the Letters 
Patent from the following judgment of Mr. 
Justice Sharf-ud-din, dated June 27th, 1913, 
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passed in Second Appeal No. 2695 of 1911. 
FACTS appear from the following judgment 
of Sharf-nd-din, J :— 

This is a second appeal on behalf of defend- 
ant No, 2 in a suit by the plaintiff against de- 
fondant No. 2 and her husband defendant No. 1. 
The plaintiff sued for recovery of Rs. 540 as 
principal and interest on a morbgage-bond 
alleged to have been executed by the defend- 
auts. The two defendants are husband and 
wife. The two principal issues framed by the 
first Court are these: (1) Did defendant No. 2 
execute the mortgage-bond in suit? If not, is 
the mortgaged property liable under the 
mortgage? and (2) Did defendants or any of 
them receive any money out of the consider- 
ation of the mortgage bond? Iċ seems that 
the property mortgaged exclusively belongs 
to defendant No.2. Defendant No. l, the 
husband, was involved in debts and he wanted 
to pay off his debts. The two defendants 
together executed the mortgage-bond in 
favour of the plaintiff. The consideration 
money appears to have been received by the 
husband, defendant No.1, the present suit 
was instituted some years after the receipt 
of the consideration money by the hus- 
band The first Court dismissed the suit 
against defendant No. 2 and released the 
mortgaged property from the mortgage 
lien. He gave a money-decree against the 
defendant No. 1, the husband. The plaintiff 
appealed to the lower Appellate Court. It 
decreed the appeal holding that the de- 
fendant No. 2 was bound by the mortgage- 
bond and the property mortgaged was under 
the lien of the mortgage-debt. Against that 
decree the present appeal has been preferred 
by defendant No, 2. 

The points urged are these: first, that this 
mortgage is not binding upon defend- 
ant No. 2 asit was not executed with free 
consent of defendant No. 2; secondly, as the 
defendant No. 2 way a young, inexperienced 
and illiterate pardahnashin lady, the onus 
was upon the plaintiff to prove that she 
was a free agent when she executed the mort- 
gage and that this onus had not been dis- 
charged by the plaintiff; thirdly, that the 
plaintiff has not discharged the onus of prov- 
ing that defendant No. 2 acted independently 
and that she had disinterested advice in 
executing the document; fourthly, that the evi- 
dence given by the plaintiff is not legally suffi. 
cient to prove that the full effectof the 
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transaction was understood by the lady, and 
fifthly that the mortgage by the lady was 
without any consideration having been re- 
ceived by her and hence it is void against her. 

I propose to take the above points one 
by one. The first point is about free con- 
sent and the finding as to that is as follows: 
“As to the appeal against defendant No, 2, 
the wife, I think that sha is bound by the 
mortgage-deed and that she put her mark on 
it after the terms wero read over and. ox- 
plained to her. Her husband signed it for 
her and she berself put her mark on it and ad- 
mitted execation before the Registering Officer. 
There is the evidence of the plaintiff and two 
of the attesting witnesses to show that the 
mortgage-deed was read over and explained 
to her, and she evidently understood that she 
was taking this liability for her husband's 
debts on herself. This is a findiog of fact 
and it appears to me from this finding that 
defendant No.2 was a free agent in this 
transaction. And the view, thatI take, is 
supported by the fact that some two or three 
months before the present transaction another 
mortgage-deed was executed in favour of 
the present plaintiff. This deed also pur- 
ported to have been executed by both hus- 
band and wife. Defendant No.1 was then 
living at (faibandha and his wife was at 
his native village living with her father-in- 
law. Defendant No.1 took a commissioner 
with him to his native village where his 
wife was, to have the deed registered by his 
wife. But defendant No. l's father and 
brother objected to it and then the defendant 
No, 1 and his relatives almost came to blows 
over the matter. It was, then that defendant 
No. 2 denied execution and hence the deed 
was not registered. Defendant No.1 then 
removed his wife to Gaibandha where he 
himself used to.live and the mortgage-bond 
in suit was then executed and registered. 
Defendant No. 2 having once denied execu- 
tion of the previous mortgage-deed she 
would scarcely be willing to go to Gaibandha 
to her husband within a very short period of 
the previous incident, as she would have 
ample reason to suspect that the husband 
was taking her to Gaibandha for the purpose 
of getting her to execute a mcrtgage-bond. 
She goes to Gaibandha, executes the mort- 
gage=bond in suit along with her husband, 
puts her mark on it and then goes in a 
palki to. the Registering Officer where she 
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admits execution after the document was 
read out and explained to her and she hes 
said that “I have understood the purport 
of the bond; for the debts of my husband 
l am ready to execnte a bond.” In her 
written statement she admits exesution of 
the document. but she says that she was 
under the impression that that document 
was a kabuléat, This statement of her was 
not believed by the lower Appellate Court. 
From the above circumstances it is clear that 
sho was a free agent. Her husband’s father 
and brothers were her protectors, and if 
she had refused to go to CGaitbandh her 
husband’s relatives would have supported 
her in that respect. Tt seems that she was 
anxious to relieve her husband of his debts. 

t Free consent has been defined in the Con- 
tract Act in section 14 which runs thas: 
“Consent is said to be free when it is not 
caused by—(1) coercion, as defined in sece 


-tion 15; or (2) undue inflaence as defined 


in section 16, or (3) fraud, as defined in sec- 
tion 17, or (4) misrepresentation, as defined 
in sestion 18, or (5) mistake, subject to the 
provisions of sections 20,21 and 22.” The 
defendant’s casa might have come under 
the second clause of the section, that is, 
undue influence. Undue influence has been 
defined in section 16 for the purpose of 
the Act which runs thus: “A contract is 
said to be induced by ‘andue influence’ where 
the relations suksistiny between the parties 
are such that one of the parties is in a 
position to dominate the will of the other 
aud uses that position to obtaiu an unfair 
advantage over the other. (2) In parti- 
cular and without prejudice to the 
generality cf the foregoing prirciple a 
person is deemed to be in a position to 
dominate the will of another (a) where he 
holds a real or apparent authority over the 
other, or where he stands ina fiduciary 
relation to the ether; or (b) where he makes 
a contract with a person whose mental 
capacity is temporarily or permanently 
affected by reason of age, illness or mental 
or bodily distress. (3) Where the person who 
is in a poribion to dominate the ‘will of another 
entera into a contract with him, and the 
transacticn appears, on the face of it or on the 
evidence adduced, to be unconscionable, the 
barden of proving that such contract was 
not induced by undue influence shall lie upon 
the person in 4 position to dominate the will 
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of the other.” From the above definition it 
is clear that undué influence is to be exercised 
“by a party toa contract. Had the present 
contract been bebween the husband and wife 
it might have been stated that defendant 
No. 2 was unduly influenced by the hasband. 
The present contract is between the husband 
and wife on one side and the plaintiff on the 
other. The plaintif had no knowledge that 
‘the husband was exercising undue influence 
over his wife. 
The second point relates to the young age 
and inexperience of this pardahnashin lady. It 
is contended that it shonld have been proved 
by the plaintiff that she was a free agent at 
the time. This point has been partially 
answered in the decision of the first point, 
that is to say, she could have freely refused 
to go to Gaibandha. She was at that time 
living under the protection of her father-in- 
law, thatis, defendant No. 1’s father and 
the findingis, as already quoted, that she 
went to Gaibandha, executed the deed, went 
to the Registration Officeand admitted execu- 
tion. Then for a number of years she sat 
- quietly and never took any steps to repudiate 
the transaction on the ground that she was 
not at the time a free agent. 

The third point relates to the objection 
that she had at the time no independent 
and disinterested advice. Thera is, no 


doubt, no express finding of either Courts | 


whether she had or had not such advice. 
But from reading the judgments of both 
the lower Courts it appears to me that this 
point was not urged in either of the Courts 
below and there was no issue on this point. 
It has been taken for the first time in this 
Court. Her case was one of simple frand. 
Her husband convinced her that it was a 
kabulvat that she was asked to execute, and 
not a mortgage-bond. 


The fourth point is whether or not she 
understood fully the effect of the transaction. 
With regard to that the finding of the lower 
Appellate Court is this: “This defendant was 
in a palki near the Sub-Registrar’s Offica and 
the deed was read over and explained to her 
and she then put her mark on it from the 
palki. The mortgage-bond is not such a 
complicated document that a woman of 
ordinary intelligence would find any diffisulty 
“a anderstanding it.” This amounts to «a 
inding to tho effect that defendant No. 2, 
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although a woman of ordinary intelligenca, 
must have understood the full effect of the 
document. 

The fifth point is that the mortgage by the 
lady was without any consideration. When 
she agreed te execute the document knowing 
fall well that it was a bond and said that she 
was prepared to take the risk for the payment 
of the debt of her husband, and when after 
execution and registration of the document 
she never took any trouble to maka any 
demand for the consideration money from the 
plaintiff and for years she sat idle living 
with her husband, the inference is that the 
husband received the money for her. There 
can, therefore, be no doubt that she kaaw that 
the consideration money had passed to the 
husband for whose benefit the mortgage was 
created. [t is found that the husband’s debts 
were paid oub of this consideration money. 

An attempt has been made to impress upon 
me that it ‘is necessary in the case of a 
pirdahnashin lady that three things should be 
most distinctly proved by the plaintiff as 
the onus in such a case ison him: (1) that 
the document is read over to the pardahnashin 
lady; (2) that it is explained and (3) that 
she says that she has understood it. From 
the findings of the lower Appellate Court it is 
clear that these three elements have boen 
proved, A number of authorities both of 
this country and of Haglish Courts have 
been placed before ma by both parties. These 
authorities would have baen of very graat 
help in the desision of the present casa if 
there had been nə fiading as to thathrae 
essential elements enumerated above. I do 
not, therefore, think if necessary to discuss 
the principles laid down in these authorities. 
These principles are that it is a bounden 
duty of the plaintiff to prove that the pardzh- 
nashin lady has understood fally the effect 


_of the transactions, that she was a free agent 


and bas given a free consent to the execation 
of the document rslating to the transaction. 
These principles of law are nob new to us and 
no Court of Justica is likely to ignore theso 
principles. 


16 has baen argued that at the Registration 
Office she had said that she was willing to 
execute a bond for the payment of the debts 
of her husband and that she never said that 
she was willing to execute a mortgage-bond 
for that purpose. The word “bond” is 
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a general term which includes mortgage-bond, 
and in ordinary parlance, specially in the 
cases of women this word “bond” is 
indiseriminately used. This mortgage-bond 
was read over and explained to her. The 
property mortgaged must haye been mentioned 
in the bond as also the boundaries of this 
property, andthe provisions that on non- 
payment of money on the due date the 
mortgagee was entitled to sell the property. 
All these things must have been told to her 
when the document was explained to her, 
Now to say that she meant simple bond is 
absurd, 

For the above reasons the appeal is 
dismissed with costs. 

The defendant No. 2 appealed from the 
above judgment under section 15 of the 
Letters Patent. 

Babus Mohendra Nath Roy, Brojendra Nath 
Ohatteriee and Shyam Lal-Bose, for the Appel- 
lant. i 

Babus Ram Ohandra Majumdar and Sajani 
Kanta Singh, for Babu D. N. Bagchi, for the 
Respondent. 

JUDGMENT, 


Jenkins, O. J.—This isan appeal from a 
` judgment of Mr. Justice Sharf-ud-din who 
has confirmed the decree of the lower Appel- 
late Court by which the previous decree of 
the Munsif had been reversed, 

The suit is one brought by a mortgagee 
against a man and his wife on a mortgage- 
bond. 

With the rights against the man we have 
no concern for this appeal kas merely to do 
with the right of the mortgagee, the plaintiff, 
against the wife. 

The transaction was one from which the 
wife derived no direct benefit for herself, as 
she was giving a mortgage by way of security 
for her husband. In these circumstances 
jt is contended on behalf of the wife that 
she being a Muhammadan purdahnashin lady 
-is not bound by the mortgage. 


It was said by the Privy Counsil in Girish 
Ohunder Lahooree v. Bhuggobutti Debiu (1), 
that the Committee has always been careful 
to see that deeds taken from pardah women 
have been fairly taken; that the party exe- 
cuting them has been a free agent, and duly 
informed of what she was about. The 


(1)18 M. I. A, 419; 14 W. R. (P. 0.) 7; 20 Eng. Rep. 
607; 2 Suth. P. C, J. 339; 2 Sar, P, C. J, 579, 
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burden of establishing this rests on him who 
claims against the pardahnashin lady: so that 
what we have to see is whether on the find- 
ings of the lower Appellate Court such a oase 
has been made out. $ 
I have said that the lady herself derived 

no direct benefit from the transaction, and 
we have it in evidence that when .a similar 
transaction of an earlier date was proposed’ 
the lady, at that time living with her 

husband’s father and brothers, under their 

advice repudiated the execution by her 

of a document which has been represented 


‘tous as having been somewhat similar in 


effect, 

At the time when this document was 
executed the lady was living with her 
husband, and it is found as a -fact by the 
lower Appellate Court that she evidently 
acted under the influence of her husband in 
consenting to mortgaging her house for her 
husband’s debt. The learned Judge goes 
onto say that “though this would have 
rendered the transaction invalid as between 
husband and wife, he did not think that it 
affected the validity of the mortgage so far 
as the plaintiff was concerned as he acted in 
good faith.” 

Now, the plaintiff isa Mukhtear and he 
was present on the only occasion when the 
contents of the document were read, and, 
it is said, explained to her. Who was the 
person who read the document and explained 
it? The husband—whose undue influence 
procured the execution of the document by 
his wife. Who was present when this 
reading and explanation took place? Among 
others, the mortgagee, so that we not only 
have the fact that all that is shown is a 
reading. and explanation of the document by 
the busband, but the knowledge of the mort- 
gagee that that was the means whereby it 
sould be suggested that she was a free 
agent and duly informed of what she was 
about. 

In my opinion ib is impossible in these. 
circumstances to accept the view that the 
undue influence of the husband had nothing 
to do with the matter. The mortgagee him- 
self must have known the influences under 
which the lady came to sign the document. 
What the explanation is that was given to 
the lady we do not know; but I should not 
expect a very critical questioning or & very 
elaborate explanation between one who eger. 
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cised undue influence and another over whom 


== ~he exercised jt. 


“te may be, as has been suggested before 
jection 16 of'the Contract Act, as it 
ids, requires that the undue influence 
sroceed from a party to the suit and 
‘language of the section isin this 
narrower than of the section for 
; was substituted. I do not wish to 

any definite and conclusive view 
point at present, but the undue 
ə which may affect a pardahnashin 
‘understanding of a document may 
from . a third party. In the very 
ive judgment of Lord Moulton in 
1 Lal 7. National Bank of Indio, 
(2) it is made clear that the word 
r and, by parity of reasoning, the 
rds which have a special definition 
arposes of Chapter II of the Contract 
not by that definition deprived of 
er meaning that. they may otherwise 

or other purposes. 
case is in its circumstances similar 
-nat which came. before their Lordships of 
the Privy Oouncil in Bank of Montreal v. Jane 
Jacques Stuart (3). It was held there in cir- 
cnmstances substantially undistinguishable 
from the present that the lady was not bound 
by the transaction into which she purported 
to enter with the creditor of her husband 


for the benefit of her husband, and, their’ 


Lordships came to that conclusion, although 
the lady in her evidence repudiated the 
suggestion that there had been undue 
influence, 

It appears to me that the findings in this 
case fall short of establishing that the mort- 
gage was fairly taken or 
executing it wasa free agent duly informed 
of what she was about. 
stated the situation in which the document 
was explained to her; and,if I may adopt 
the language of another judgment of Lord 
Moulton,—Lord Justice Moulton as he was at 
that time,—in In re Ooomber (Ooomber v. 
Ooomber) (4), I would say that it has not 

(2) 18 Ind. Cas. 949; 17 O. W. N. 541; 40 I. A. 563 
(1913) M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 418; 
17 0. L. J. 479; 15 Bom. L. R. 472; 184 P. L. R. 1918; 
25 M. L. J. 104; 40 O. 598 (P. 0.). 

(3) (1911) App. Cas. 120; 80 L. J. P, 0.75; 108 L, 
` T, 641; 27 T. L, R. 117. 


(4) (1911) 1 Ok.*723 at p. 730; 80 L, J. Oh, 899; 104 
L. T. 517, 
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been shown that any independent person, 
free from any taint of the relationship, or 
of the consideration of interest which would 
affect the act, has clearly put before the 
lady what are the nature and consequences 
of the act, and the advice, if advice was 
given, was certainly not removed entirely or 
at all from the suspected atmosphere; nor had 
the lady an opportunity of learning, from the 
clear, language of an independent mind, 
precisely what she was doing. 

In this view of the case it appears that 
while we cannob uphold the judgment of 
Mr. Justice Sharf-ud-din and the decree of 
the Subordinate Judge, it will be unprofitable 
to send back the case, and we must, there- 
fore, reverse the decree of the lower 
Appellate Court so far as it relates to 
defendant No. 2 and restore the desree of 
the Munsif so far as it relates to that de- 
fendant. As. between the plaintiff and 
defendant No. 2 the plaintiff must bear her 
costs of this litigation in all the Courts, 

D. OHATTERJER, J.—I agree. 

Appeal accepted, 


MADRAS HIGH COURT. 
Suconp Orvin APPEAL No. 924 or 1913. 
February 17, 1914, 

Present:—-Mr. Justice Seshagiri Iyer. 
RAGHAVA IYENGAR—Derenpant— 
APPELLANT 
VETBUE 
ATHANAMBALAM—Ptarntirr— 
RESPONDENT. 

Civil Procedure Oode (Act V of 1908), 8. 47—Fraudu- - 
tent emecution of decree—Suit for damages, whether 
barred—Damages, measure of., 

A suit for damages for fraudulent execution is not 
barred by section 47 of the Civil Procedure Code, 

The measure of damages isthe amount recovered 
in such fraudulent execution. 


Appeal from the decree of the Sub-Court 
of Ramnad, in Appeal Suit No. 351 of 1912, 
dated 23rd December 1912, 


Mr. S. T. Streentvasa Gopalachariar, for the 
Appellant:—The judgment of the lower 
Court contravenes the provisions of Order 
XLI, rule 31, Civil Procedure Code. The 
matter. is res judicata by the prior execution 
proceeding. There is no fraud established 
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in the case, as there has been no adjustment 
of the decree between the plaintiff and the 
first defendant and as the assigament has 
not been recognised by the Court. The 
measure of damages has been wrongly 
assessed. Plaintiff cannot claim more than 
Rs. 170 wrongly paid over the Rs, 400 due 
legally under the decree. 

JUDGMENT.— In this case the Ist defend- 
ant obtained a decree against plaintiff. He 
assigned the decree to 3rd defendant who 
recovered outof Court Rs. 170 from the 
plaintiff and gave him a receipt to the effect 
that the decree was satisfied. This payment 
was not certified» Taking advantage of this 
Ist defendant levied execution againet plaintiff 
and recovered about Rs. 400 and odd. This 
suit is to recover that amount. Such a suit 
for damages for fraudulent execation is not 
barred by section 47. The measure of 
damages has been rightly held’ tobe the 
amount which the lst defendant recovered. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Crvi AeeBaL No, 291 or 1912. 
December 22, 1913. 
Present:—Mr. Stuart, A. J. O. ° 
Musammat SHEONATHA—Devewpant— 
APPELLANT 
VETEUS 
SHEORAJ SINGH anp ANOTHER — PLAINTIFFS 
— RESPONDENTS, 

Limitation Act (IX of 1908), s. 28, Sch. I, Art. 44 
—Suit by minor after attaining majority for possession 
of land sold by his guardian during his minority, 

Where the mother of certain Hindu minors, acting 
as their guardian, sold certain grove lands belonging 
tothe minors during their minority and the minors 
prought a suit for possession of the grove lands more 
than three years after attaining majority but within 
12 years of the sale: 
~ Held, that under the provisions of section 28 and 
Article 44, Schedule I, of Act IX of 1908, the claim of 
the plaintiffs became extinguished three years after 
their attaining majority. 

Gnanasambenda Pandara Sannadhi v. Velu Panda- 
yam, 28 M. 271; 27 I. A. 69;40. W. N. 829; 10 M. L. 
J. 29, relied on. 

Balbhaddar Singh v. Jawahir Singh, 11 O.C. 346, not 
followed. 

Appeal against the decree of the District 
Judge, Bareli, dated 25th April 1912, -up- 
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holding that of the Munsif of Dalmau, dated 
Ist March 1912. f 

Babu Bisheshwar Nath, for the Appel- 
lant. 

Mr. E. Manuel, for Respondent No. 1. 

JUDGMENT.—In this case the mother 
of Sheoraj Singh and Aman Singh, re- 
spondent, transferred by sale on 7th February 
1902, certain grove lands, the preperty of 
the respondents during their minority. The 
respondents, brought this sait against the 
transferee for possession of the grove lands, 
The claim was decreed. The decision was 
upheld in the Court of first appeal. The 
written statement asserts that the mother 
of the respondents transferred the grove lands 
in question as the lawful guardian of the 
respondents. The respondents have made 
no contest on this point, The written 
statement further asserted that Sheoraj Singh 
was twenty-six years old, and that Aman Singh . 
was twenty-five years old at the time 
of the institution of the suit. The question 
as to the ages of the respondents at the 
time of institution. was’ covered by an 
issue framed in the Court of original 
decision. The respondents refused to produce 
-evidence on the point. The appellant offered 
to produce evidence in support of his 
assertions, but the learned Munsif refused 
to hear it on the ground that, as the 
respondents had to prove that they were 
less than twenty-six and twenty-five years 
of age at the date of institution, and as 
they had failed to discharge the burden 
of proof, the appellant could not call re~ 
butting evidence, as there was nothing to 
rebut. The learned Munsif and the learned 
„District Judge have not decided what were 
the ages of the respondents on the date of 
institution. This point can be decided ‘on 
the materials on the record, and I proceed 
to decide it under, the provisions of section 
103, Act V of 1908. I find that Sheoraj 
Singh was twenty-six years of age, and 
that Aman Singh was twenty-five years of 
age on the date of the institution of the suit. 
They had thus each attained majority more 
than three years before that date, 

It bas been urged in appeal that under 
the provisions of section 28 and Article 44, 
Schedule I, Act IX of 1908, the claim of 
the respondents became extinguished three 
years after each attained majority. Reliance 
is placed on the decision of their Lordships 

{ 
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of the Privy Council in Granasamband2 
_ Pandara Sannadhi v. Velu Pandaram (1). 
The facts in that case were that Velu and 
Kuppa were managers of a religious founda- 
tion. Velu was succeeded by av adopted 
son Nataraja,and Kuppa was succeeded by 
his own son Chockalinga. Chockalinga was 
a minor onthe date of the death of Kuppa, 
aud, while he was a minor, his mother 
who was his guardian sold the rights and 
Interests appertaining to his share in the 
hereditary right of management. Their 
Lordships state ab page 279 of their judg- 
ment: “Chockalinga attained majority in 
1880 and had by Article 44 of the Act 
three years for suing to set aside 
the sale by his guardian, He did not do 
so and ‘by section 28 of the Limitation Act 
his right became extinguished.” The facts 
in the present case are exactly similar, 
Here also a mother, who is described in 
the deed of sale as mother and guardian 
of the respondents and who has been 
admitted by the respondents to be their 
mother and guardian, transferred by sale, 
admittedly as their legal guardian, the 
rights and interests of the respondents in 
thé grove lands. On the authority of this 
ruling it must be held that their rights 
became extinguished three years after each 
attained the age of majority and that their 


claim must fail. The decision of their 
Lordships has governed the subsequent 
decisions in Madugula Laichiah v, Pally 


Mutkalinga (2), Satish Chandra Guha v. 
Ohunder Kant Pyne (3)—though no direct 
reference was made to the decision in that 
judgmont,—Stvavadevelu Pillay v. Ponnammat 
.(4), and in Sham Ohandru Daofadar v. 
Gadathar Mandal (5). In their decision 
in Mata Din v. Sheikh Ahmad Ali (6) 
their -Tiordships of the Privy Council 
again referred. to the application of Article 
44, though in that case they found it in- 
applicable because the transferors were not 


(1) 23 M. 271; 27 I. A. 69; 4 0. W. N. 329; 10 M. L. 
J. 29. < 

(2) 30 M. $93; 173. L. J, 220; 2 M. L, T. 350. 

(3) 3 0. W. N. 278. 

(4) 15 Ind. Cas. 363; LL M. L. T. 193; (1912) ME 
W. N. 393; 22 M. L. J, 494. 

(5) 9 Ind. Oas. 377; 13 O. L. J. 277. 

(6) 13 Ind. Cas 976; 16 C. W. N. 333; LLAL L. T 
145; (1912. M W. N. 183:9 A.L J. 215; 150. L.J 
270; 14 Bom. L. R. 192; 34 A. 213; 23 M. L J. 6,3 
A. 49; 15 0. O. 49, 


. 
. 
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the gaardians of the minor. The learned 
Counsel for the reapondents has been unable 
to show that the raliog of their Lordships of 
the Privy Council in Gnanisimbanda Pandara 
Sannadhi v. Velu Pandaram(1)conveysa mean- 
ing other than the meaning which 1 have 
assigned to it. He referred ma amongst 
other cases to the decision in PBulbhaddar 
Singh v. Jawahir Singh (7). Bub it does 
not appear that the decision in question 
of their Lordships of the Privy Council 
was beforethe Court which decided that 
appeal, 

For the above reasons I allow the appeal 
and direct that the suit stand dismissed. The 
respondents will pay their own costs and 
those of the appellant in all Courts. 


Appeal allowed. 


(7) 11 0. C, 346. 


CALCUTTA HIGH COURT. 

Seconp Crvit Appaat No, 2005 or 1911. 

March 20, 1914. 

Present:—Mr. Justice Teunon. 
BHOLA NATH MANDAL AND anotHsi— 
Praintirra—APPELLANTS 
versus 
CHHOTA GUNARAM MIGHI— 
Darenpant—REsPonDENT. 

Chota Nagpur Tenancy Act (VI B. C. of 1909), ss. 68, 
139, cls. (2) and (4)—Suit jor ejectment by raiyat 
against under-raiyat—TWhether jurisdiction of Civil 
Court barred. 

The word “decree” in section 68 of the Chota 
Nagpur Tenancy Act is not to be read with the words 
“passed nader this Act,” af 

In a sait brought under the provisions of the 
general law for the ejectmient of an under-raiyat by 
a raiyat, the jurisdiction of the Civil Courts is not 
barred either by clause (4) or by clause (8) of sec- 
tion 139. ae 

Appzal from the decree of tha District 
Judge of Manbhum, dated May 26th, 1911, 
confirming that of the Munsif at Raghuna‘he, 
pur, dated February 20th, 1911. 


Babu Mohini Mohan Ohatterjee, for the 
Appellan‘s. 

Babu Jyoti Prasid Sarbadikari, for the 
Respondent, 
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JUDGMENT,—tThis case comes from the 
Distriot of Manbhum in which the Chota 
Nagpur Tenancy Act, Bengal Act VI of 
1908, is in force. 

The plaintiff ig a ratyat and in the suit 
he seeks to eject his under-racyat because of 
non-payment of rent and after service of a 
notice to quit. 

Both Oourts below have held that by 
reason of the provisions of section 68 and 
section 139 (4) of the Act just referred to the 
jurisdiction of the Civil Courts is barred, and 
the plaintiff now appeals. 

Now though an under-ratyat is a tenant 
[Vide section 4 (3) and section 3 (xxvii) 
of the Act] and may by custom or usage 
acquire a right of occupancy under section 
76, yet he is not to be deemed a raiyat [Vide 
section 6 (2)], and it, therefore, follows that 
the provisions contained, for instance, in 
aections 22, 41, 42 and 178 do not appear to 
be applicable in his case. The only provi- 
. sions regarding the ejectment of under- 
raiyats appear to be those contained in section 
46 (4) and section 194 of the Act, and sec- 
tion 46 (4), which in effect reproduces in the 
case of under-racyats the provisions of section 
25 of Act X of 1859 (and of section 10-B 
introduced into the Chota Nagpur Landlord 
and Tenant Prosedure Act of 1879 by the 
amending Act of 1903), refers to applications 
only, 

Now suits and applications are not inter- 
changeable terms [Vide Khetra Nath Ghatack 
v. Peru Bauri (1)] and in so far as suits are 
concerned there appear to be no special 
provisions in the Chota Nagpur Tenancy 
Act for the ejectment of under-razyats. The 
only section applicable, therefore, appears to 
be section 68 which applies to tenants in 
general and provides as follows: — No tenant 
shall be ejected from his tenancy except in 
execution of decree, or in execution of an 
order of the Deputy Commissioner passed 
under this Act.” 

In the absence of any special provisions 
in the Act regarding the institution of suits 
for the ejectment of under-ratyats, and hav- 
ing regard also to the language used in 
section 181 and section 183 of the Act it 
would seem that the word “decree” in section 


(1) 9 Ind. Cas. 478; 15 C. W. N. 987,180. L. J. 
280. 
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68 is not to be read with the words “passed 
under this Act,” and that, therefore, in a suit 
brought under the provisions of the general 
law for the ejestment of an under raiyat the 
jurisdiction of the Civil Courts is not barred 
either by clause (4) or by clause (8) of sec- 
tion. 139. It may be observed that under 
Act X of 1859 it was similarly held that 
the provisions of section 25 of the Act did 
not preclude a landlord from asserting his 
rights in the Civil Courts. 

In another view of the case it may be said 
that if the tenancy of the under-ratyat was 
terminated by a good and sufficient notice 
to quit, his suitis one not for the ejectment 
of a tenant but for the ejectment of a 
trespasser. [Vide Nathunt Ram v. Raja Paresh 
Nath Singh (2)] and in that view also it is 
cognizable in the Civil Courts. 

In the result this appeal is decreed and the 
case remanded to the District Judge in order 
that he may re admit the appeal and proceed 
to dispose of it on the merits. 

Costs will be costs in the cause. 


Appeal accepted ; Oase remanded. 
(2) 3 Ind, Oas. 486; 14 0. W. N. 297. 


ALLAHABAD HIGH COURT. 
Seconp C1ivit ArreaL No. 319 or 1912. 
March 7, 1914. 

Present:— Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerjee, Kr. ` 
RAM LAL—Puarmtivre—APPELLANT 

i versus 
Musammat KHUNDAT-UN-NISSA AND 
OTHERS— DEFENDANT3— RESPONDENTS 

Court-fees—Deficiency made good within time allowed 
by Court but after limitatian, effect of. 

Where a deficiency in Court-fee .is made good 
within the time allowed by the Court but beyond” 
the period of limitation prescribed for the suit, the 
auit is not barred by time. 

Second appeal from the decision of the 
District Judge of Shabjahanpur, dated 22nd 
January 1912. 

Mr. 8. O. Mukeriee, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondents, 

JUDGMENT.—The learned Judge has 
dismissed this appeal holding that the 
doficiency in Couart-fcos, though made good 
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within the time allowed by the Court of 
first instance, does not save the case from 
limitation. He has held that the Court of 
first instance in allowing time to make good 
the deficiency did not exercise a judicial 
discretion. Thereis nothing to show that 
the Court of first instance did not exercise 
a judicial discretion, Various matters might 
have been brought to the notice of the 
learned Subordinate Judge which might be 
sufficient to explain why the fall fee was 
not paid. Under the circumstances we do 
not think that the lower Appellate Coart 
was justified in dismissing the suit solely 
upon the ground that the full Court-fee was 
not paid on tho day the plaint was filed. 
With regard to the remarks the learned Judge 
has made about the plaint not having been 
the original plaint, there is no direct find- 
ing that this was the case; on the contrary, 
it ‘would appear from the learned Judge’s 
order which he has incorporated in his judg- 
ment .that the plaint in this case was not 
tampered with in any way. Under the 
circumstances we must allow the appeal, 
set aside the decree of the Court below 
and remand the case to that Court with 
directions to re-admit the appeal under its 
original number and proceed to determine 
it according to law. Costs here and hereto- 
fore will bè in the discretion of the Court 
below. 
Appeal allowed; Oase remanded. 





MADRAS HIGH COURT. 

Letrers Parent Apeean No. 228 or 1912. 

January 7, 1914, : 
Presené:—Sir Charles Arnold White, KT., 
Chief Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 

RAO SAHIB PYDAH VENKATACHALA- 
PATHI GARU AND orgers—Deranpants— 
APPELLANTS 
versus 
MUTHU VENKATACHALAPATHE 
(DIED) AND ANOTHER— PLAINTIFES — 

a RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17,49—Out and 
out sale— Unregistered letter written neat day to convert 
sale into mortgage or to deprive it of its legal effect, 
whether admissible in evidence. 

An uwuregiatcred lotter is inadmissible in evidence 
Lu show either that the sale executed the previous 


day is in effect a mortgage or that it conveys no 
title. In -either view the unregistered letter 
“affects immoveable property,” within the meaning 
of section 17 of the Registration Act, and is not 
admissible in evidence without registration. 


Appeal under section 15 of the Letters 
Patent against the decree of this Court, 
dated the 23rd September 1912, in” Appeal 
No. 46 of 1909 (see17 Ind. Cas. 987) preferred 
against that of the Court of the Subordinate 
Judge of Oocanada in Original Suit No, 22 
of 1907. 

Mr. T. Rangachariar, for the Appellants — 
The letter is sought to be proved in evidence 
in order to affect the contents of the sale- 
deed and for that purpose it is inadmissible, 

. being unregistered. 

In Narayanan Chetty v. Muthiah Servai (1) 
a lease was admitted in evidence even 
though unregistered to prove the agreement 
to lease, though no suit will lie to recover 
moneys ‘due under it. 

In Rajah of Venkatagiri v. Narayana Reddi 
(2) what was allowed to be proved 
was an oral agreement to leb in which case 
section 49 of the Registration Act has no 

application, 

[Wuirz, O. J.—In this case, the document 
t.e., the letter itself is not put in evidence; 
only secondary evidence of its contents was 
sought to be given]. 

In Kanuparit Subbayaya v. Kurnant 
Madduletiah (3) the character of the 
possession of the property was sought to be 
proved, and it isa document affecting im- 
moveable property. 

In Achutaramaraju v. Subbaraju (4) the 
decree in Balkishen Das v. Legge (5) has been 
explained; conduct of the parties ought not to 
be proved when the document is in clear 
and unambiguous language. 

Merely because a party is entitled to show 
that the document is a nominal one, he is not 
also entitled to show that the docnment is 
something else. 

It is not open toa party to go behind 
section 92 of the Indian Evidence Act to show 
that the documentis not what it purports to be. 
Ohalla Venkata Reddy v. Devabaktunni (6). 

i ms Ind. Oas. 520; 35 M. 63; 9 M. L. T. 142; 21 M. 

(2) 17 M. 456; 4 M. L. J. 198, 

(8) 17 M. L. J. 469. 

(4) 25 M. 7; 1 M. L. J. 370. 

(5) 22 A. 149; 27 1. A. 58:4 C. W. N. 153; 2 Bom, 
L. R. 528; 7 Sar. P. O. J. 101. 

(6) 14 Ind. Cas. 65; (1912) M. W. N, 164, 
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"Mr, P, Narayanamurtht, for the Respond- 
ent--This | point was nob raised in the 
appeal grounds, 


{Waire, O. J.—The effect of admitting the 
letter in evidence is that the sale is notin. 
tended to be effective. The subsequent 
deed cannot ba used in evidence to cancel the 
previous gale. ] 

Mr. P., Narayanamurthi.—If the sale was 
never intended to ba operative, the defendant 
is a traspasser and only suit is simply to 
recover possession of the land from him. 
The other document is not intended to be 
operative as a mortgage. 

In Sangu Ayyar v. Ounarasami “Mudaliar 
(7) the document was held admissible. 

In Ramalinga Mudali v. Ayyadorut Natnar 
(8) the title is to pass on the happening of 
an event; no event happened and no litle 
passed under section 17, clause (b), of the 
Registration Act, the document is to bs 
used for a collateral purpose, not affecting 
the property itself. No registration ia 
necessary and it can be received in evidence. 

I can show that the sale is not intended 'to 
be asale but a mortgage, and I do not 
thereby intend to enforce the mortgage. 

In all cases cited, the docament was used 
to enforce its terms. 

The words “be received in evidence” means 
that the party producing it uses it as evi- 
dence to enforce the document. 


The gist of the document is that there is 
no intention to sell, and that is not evidence 
of a transaction affecting immoveable pro- 
perty. 

In Mutha Venkatachelapat: v. Pyanda Venkata- 
chelapati (9) the defendant brought a suit 
for foreclosure; he wanted to prove the 

- mortgage, and, therefore, put in the letter 
for that purpose. 

Here he puts it in evidenca to prove his 


possession and an unregistered letter is 
admissible in evidencs to prove adverse 
possession, f ; 


Mr. T. Rangachariar with him Mre. T. R. 
Ramachandra Atyer, for tho Appellants, 

Mr. P, Nurayanamurth?, for the Respond- 
ents. 


(7) 18 M. 61. 
(8) 28 M. 124; 14 M. L. J. 493, 
(9) 27 M. 848. 
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{iid 


JUDGMENT.—If the claim of the 
plaintif— in the present suit is bo- ba treated 
as based on the footing of a mortgage 
transaction we think itis clear that, as was 
held in Muthı Venbalichalapati v; Pyanda 
Ventatashalapiti (9), that the unregistered 
letter cannot bə recaivəd as evidences of such 
a transaction. z 

Assuming the plaintiff is entitled to sue 
for possession onthe ground that no title 
passed to the defendants under the sale-deed 
(lishibit A), in order ta suceaed he must 
show that by virtue of tha unregistered — 
letter the saleedeed does notaffect theim- 
moveable property, which is comprised both 
in thy unregistered 
letter, in the way in which the sale-dead 
purports to affect the proparty, and would 
affect the property if the unregistered letter 
had never been written. This baing sə, ib 
seems to us the unregistered Ietter ig ralied 
on as evidence of a transaction affecting 
immoveable propsrty and, being uaregistared, 
is inadmissible in evidenca. 

We think the principle of the desision in 
Achutaramaraju v. Subbraju (4) applies to 
this case, 

The appeal must be allowed with costs 
in this Court and the suit dismissed. There 
will ba n> order as to costs in the Court of 
first instance. 

Appeal allowed, 


PUNJAB CHIEF COURT. = 

Sroono Crvin Appeat No. 1635 or 1912. 

July 5, 1913. 
Present: —Mr, Justise Scott-Smith, 
RANGILA MAL—Ptatntivr— ` 
APPELLANT 
versus 
PHERU AND OTHERS —DEFENDANT3— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 38 
—Plaintiff not appealing against one of several defend» 
ants, whether Court can give decree against that 
dejendant-—Limitation Act (IX of 1908), Sch. I, Arts, 
61, 120-—Limilation, when right to sue accrues. 

R supplied wood to Pin 1909 and was paid the 
price thereof upon certain conditions by K. In 1908, 
K brought a suit against R and got back his moneys, 
Upon this, R sued both P and K in 1909, for recovery 
of the price of wood. The suit was dismissed against 
P but decreed against K. K appealed and R in cross-. 
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objections asked that P should also be made liable 
for the decree. 

The lower Appellate Court dismissed the suit 
holding that as regards K it was res judicata, 
that as regards P, R- could not in cross-objection ask 
that P should be made jointly liable for the decree, 
and that in any,case the suit against P was barred by 
time: 

Held, that thelower Appellate Court had the power 
undor Order XLI, rule 33, of the Civil Procedure Code, 
to decree the claim against P even though there was 
no appeal by R; 

(2) that the suit was not “barred by time, as there 
was a fresh cause of action in 1908, when R had been 
forced to pay back the money to K and that Article 
129 of the Limitation Act, Schedule I, was applicable. 

Second :appeal from the decree of the 
Divisional Judge of the Ambala Division, 
dated 4sh Jane 1911, reversing that of 
the District Judge, Simla, dated 3lst August. 
1911, decreeing the laim. 

Mr. Beni Parshad Khosla, for Rai Bahadur 


- Lala Sukh Dyal, for the Appellant. 


Bakhshi Tek Ohand, for the Respondents. 

JUDGMENT.—The facts of this some-, 
what complicated cise are given clearly in 
the judgment of the learned Divisional 
Judge. 

Rangila, plaintiff. appellant, sued Pheru 
and Kanwar Rarzor Singh for Rs. 716-12-9, 
A decree was passed against Kanwar Ranzor 
Singh, and the snit was dismissed as against 
Pheru, whose costs Kanwar Ranzor Singh 
was also ordered to pay. 

Kanwar Ranzor Singh appealed to the 
Divisional Judge, and plaintiff in cross- 
objections asked that Pheru also should be 
made liable for the decree. 

The lower Appellate Court held that the 
suit wag res judicata as against Kanwar 
Ranger Singh and accepting his appeal 
dismissed the suit. It held that plaintiff 


could not ask in cross-objections that Pheru- 


should be made jointly liable for the decree, 
and that in any ease the suit as against him 
was barred by time, and plainiiff has filed 
a second appeal in this Court which has been 
heard ex parte against Pheru, 

Mr. Beni Parshad for appellant has not 
at all pressed the appeal as against Kanwar 
Rarzr Singh. It was finally decided in 
the suit between the latter and the plaint- 
iff, that plaintif was not entitled to pay- 
ment from Kanwar Rangor Singh. He had 
been paid upon certain conditions, bat it 
was held that Kanwar Ranzor Singh was 
entitled to a refund, Plaintiff cannot now 


“Bay that on the merits he is entitled to 
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recover the sum from Kanwar Rangzor 
Singh. In the former case he had an 
opportunity of raising every possible defence 
to the suit, and he cannot now make as a 
ground of attack any ground which he could 
have urged by way of defence in that suit. 
J, therefore, maintain the order of the 
Divisional Judge as to Kanwar Ranzor 
Singh. 

As to Pheru the lower Appellate Court 
had the power to decree the claim against 
him even though there was no appeal by 
the plaintiff. Order XLI, rale 33, Civil 
Procedure Code, is clear in this respect, and 
the power given tothe Court thereby should 
certainly be exercised in the present case, 
if it he held that Pheru is liable and that the 
claim as against him is within time. 


The lower Appellate Court says the claim 
is time-barred because the wood was pur- 
chased by Pheru or supplied to him in or 
before 1901 and he then became liable for 
the price, and as the present claim was 
not bronght till 1909, it is not within limi- 
tation. Tho original cause of astion no 
doubt arose upon the purchase of wood, 
but Kanwar Ranzor Singh paid the price 
of the wood and that cause of action came to 
an end. 

When Rangila was forced to pay back 
this money to Kanwar Ranzor Singh and he 
paid it back on 12th March 1908, a fresh 
cause of action arose and the question ig 
what Article of the lst Schedule of the 
Limitation Act applies. The first Court 
thought - Article 120 was applicable and 
with this I agree. Counsel for appellant 
suggested Article 61, bat that Article is not 
in tetms applicable, nor is any other in my 
opinion. 


The Divisional Judge has made certain 
remarks asto Phern’s liability, bat there 
is no clear decision on the point. J, therefore, 
accept the appeal and setting ‘aside the 
order of the lower Appellate Court, so far ag 
Pheru’s liability is concerned, remand the 
case to the lower Appellate Court for re- 
decision of the appeal as regards him. 

The stamp in this Court will be refunded 
and the plaintiff's other vosts will be 
costs in the case. 


Kanwar Ranzor Singh will bear his own 
costs, 
Appeal accepted ; Case remanded, 
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CALCUTTA HIGH COURT. 
REGULAR Orvic Arrear No. 344 or 1911. 
March 24, 1914. 
Present:—-Mr. Justice Fletcher and 
- Mr. Justice Richardson. 
MANINDRA CHANDRA NANDY —- 
PETITIONER-- APPELLANT 
versus 
SEORBTARY or STATE ror INDIA IN 
COUNCIL—Oprosite Party— 


RESPONDENT. 

Land Acquisition—Acquisition by Calcutta Munici- 
pality—Bustee land—Market value—Future advan- 
tageous disposition not to be taken in accownt—Valu- 
ation of bustee land not to be made on supposition of 
its adaptability for use as building land —Present dis- 
position only to be considered—-Hvidence —Evidence re- 
lating to under-tenants and rents paid by them, whether 


relevant—Value of other lands which are not bustes’ 


lands, in the neighbourhood, if relevant. 

The words “the market-value to be the market- 
value according to the disposition of the land at the 
date of the publication of the declaration” in clause (c) 
of section 557 of the Calcutta Municipal Act, 1899, 
mean that whena landis compulsorily acquired by 
the Calcutta Municipality, any use to which the land 
may be put in future should not be taken into con- 
sideration in determining its value, but the valuation 
shall be determined according to the market-value 
then existing of the land in the position that the 
matters then were. : 

The clause precludes any valuation based on the 
most advantageous disposition of land, e.g., a valu- 
ation of bustee land on the supposition of its adapta- 
bility for use as building land to carry expensive 
structures, i ja 

Consequently, the clause precludes evidence being 
given of other purposes to which bustee lands can be 
put in future. : 

Therefore, evidence relating to under-tenants and 
the rents paid by them is not relevant for the purpose 
of ascertaining the market-value as defined by 

nse (e) of section 557. , 
ge as to sales of other lands in the neigh- 
bourhood which were not bustee lands is not ad- 

issible. . 
ar ish Chunder Neogy v. Secretary of State, 11 C. 
W. N. 875, followed. f h 

Appealfrom the decree of the Special 


Land Acquisition Judge of 24-Perganas, dated 
May 8th, 1911. 

Mr. Casperse, Babus Jogesh Chandra De, 
Jyotee Prosad Sorbadhikart, Hemendra Nath 
Sen and Sarat Kumar Mitra, for the Appel- 
lant. , 

Babu Ram Charan Mitra, Senior Govern- 
ment Pleader, for the Respondent. 


JUDGMENT. 
TLETOHER, J.—This is an appeal from a 


judgment of the learned Special Land 
Acquisition Judge of 24-Porganas, dated 


the 8th May 1911. The land which has 
been acquired for a public purpose is a 
certain piece of bustee land situated in 
Halsir Bagan within the Original Jurisdiction 
of this Court, that is, within the limits 
of the Presidency town, and the statutory 
powers under which the land has been 
acquired are the Land Acquisition Act of 
1894 as varied by section 557 of the Cal- 
cutta Municipal Act III (B.O) of 1899. 
The point that has been argued before 
us in this appeal turns solely upon the 
question whether the learned Judge of the 
Court below placed a right construction on 
the provisions of that section of the Calcutta 
Municipal Act and was right in excluding 
evidence as to sales of other properties in 
the neighbourhood which were not sales 
of bustee lands. The learned Counsel for ° 
the appellant conceded that, unless he could 
satisfy us that the learned Special Land 
Acquisition Jadge had erred in excluding 
that evidence, there was no evidence before 
us on which we ought or could award to 
tha appellant more than Rs. 590 a cottah 
which has been allowed by the lower 
Court. : 


Now, section 557 of the Calcutta - Mu- 
nicipal Act provides as follows: — “Any land 
or building which any Municipal Authority is 
authorised by this Act to acquire,” that 
means one of the three Municipal Authorities, 
namely, the Corporation, the General Oom- 
mittee and the Chairman who are the three 
Municipal Authorities to carry into effect 
the Act, “may be acquiced under the 
provisions of the Land Acquisition Act, 
1894; and for that purpose the said Act 
shall be subject to the following amend- 
ments.” We may here mention only one 
of the amendments which is necessary for 
our purpose and that is (c) which provides 
“the market-value of the land or building 
shall be deemed for the purposes of 
clause first of sub-section (1) of section 
23 of tbe Land Acquisition Act to be 
the market-value according to the disposition 
of the land or building at the date of 
the publication of the declaration relating 
thereto under section 6, of the said Land 
Acquisition Act.” The clause is not very 
happily worded butit is quite clear what 
it means, namely, that when a land is compul. 
sorily acauirod, any uso to which tho land 
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may be put in future should not be taken 
into consideration in determining ita value, 
bat the valuation. shall be determined 
according to the market-value then existing 
of the land or building in the position that 
the matters then were. That seems to me 
quite clear on the terms of that sub section 
and that was the view which was adopted 
by this Court in the case of Harish Ohunder 
Neogy v. Secretary «f State for India 
in Oouncii (1), At page 878, the learned 
Judges in. giving the judgment made the 


followirg remarks:—‘Section 557 of the 
_ Calcutta Municipal Act precludes any 
valuation based on the mast advantageous 


disposition of land, 2. g., a valuation of bustee 
land on the supposition of its adaptability 
for use as building land to carry expensive 
structures which is the most advantageous 
useto which the land can be put in 
Calcutta.” With these remarks, I entirely 
agree. It seems to me that sub-section(c) 
of section 557 of the Calcutta Municipal 
Act precludes evidence being given of 
other purposes to which bustee lands can 
be'putinfuture. Then comes .sub-section 
‘(d) of section 557. Sub-section (d) provides 
that “the market-value of (he land or building 
shall, until the contrary is shown, be 
presumed, for the purposes of the said 
clause first of sub-section (1) of-section 23,” 
which means section 23 of the Land Acquisition 
Actof 1894. “to be twenty-five times the 
annual value of the property, as entered 
in the assessment book prescribed by this 
Act.” That, of course, is a rebuttable 
presumption because the sub-section states 
that that presumption is to be made only until 
the contrary is shown andit is only until 
the contrary is shown that the Court is 
entitled to presume that twenty-five times 
the annual value of the property as entered 
in the assessment book is the value of the 
property within the meaning of sub-section 


(e). The only point in this case is, 
therefore, whether the learned Judge of 
the Court below rightly excluded the 


evidence, as appears, first of all, from page 
141 of the printed paper-book, relating to 
“ the under-tenants and the rents paid by 
them for landand stractures thereupon. In 
my opinion, the learned Judge rightly 


(1) 11 0., W, N. 875, 


refused t admit evidence relating to the 
under-tenants and the rents paid by them; 
and that matter is not relevant for the 
purpose of ascertaining the market value as 
defined by sub.section(c) of section 557. The 
other evidence which the learned Judge 
rejected was the questions put to a valuer 
with regard to sales of other lands in the 
neighbourhood which were not  dustee 
lands. In ordinary cases, under section 23 of 
the Land Acquisition Act, that evidence would 
have been admissible but the case of Harish 
Ohunder Neogy vw. Secretary of State 
for India in Oouncil (1) to which I have 
already referred shows quite clearly that, 
in the opinion of the learned Judges in that 
case, such evidence is not admissible; and 
with that opinion I agree. Itseems to 
me that the learned Judge was perfectly 
justified in refusing to allow these questions 
to be put to the witness Krishna Chander 
Bannerjee as appears from pages 143 and 144 
of the paper-book before us. That being 
s0, the learned Judge, in my opinion, pro- 
ceeded on.a correct basis to arrive at the 
value of this land as provided by section 
557 of the Calcutta Municipal Act. That 
being so, the present appeal fails and must 
be dismissed with costs. 
Riowarpson, J,— I agree. 
Appeal dismissed, 


MADRAS HIGH COURT. 
Civin Sem No. 364 or 1912. 
. December 18, 1913. 
Present:—Mr. Jastice Wallis. 
P. PUSHPAVALLI THOYARAMMAL— 
PLAINTIFF 
VETEUE 


P. RAGHAVAIAH CHETTY—Dourenpanr. 

Hindu Law—Widow—Rate of maintenance—Pr inet 
ple on which to be awarded—Arrears—Principle on 
which right of action depends. _ 

Where a Hindu widow asks for separate maintenance, 
the principle on which Courts shonld fix it is to look 
first at the mode of life of the family during her hus- 
band’s life-time and to find out what amount will be 
sufficient to allow the widow to live as far ag may be, 
consistently with the position of a widow, in something 
like the same degree of comfort and with the same 
reasonable luxury of life as she had in her husband’s 
life-time, then to see what the husband’s estate is and 
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how far that estate is sufficient to supply her with 
maintenance on this scale without doing injustice to 
the other members of the family, who also have 
their rights as heirs, or their rights to maintenance 
out of the estate. 

Shrimati Karoonamoyee Dabee v. Administrators 
General of Bengal, 9 0. W. N. 651, followed, 

Where the husband’s share of the estate is amply 
sufficient to supply the widow with maintenance to 
live in the way of life to which she has been ac- 
oustomed, and where the family belong to a class of 
people, e. g., traders, who take groater pleasure in the 
accamulation than in the spending of riches, and are 
shown to have lived in a modest manner at an ex» 
penditure averaging about Rs. 400 a month, exclusive 
of houso-rent, a monthly allowance of Rs. 140 a month 
to the widow is sufficiently liberal. 

The right of action in respect of arrears does not 
depend upon the wrongfal withholding of main- 
tenance, nor is any demand necessary to give such 
a right, as her own status as the widow of 
one of the members of a joint family holding pro- 
perty in common is suflicient to entitle her to receive 
maintenance from the date of her husband’s death. 
Arrears can be refused only when the person liable to 
make the payment has justifiable ground for inferring 
that the claim was abandoned but waiver or abandon- 
ment cannot be necessarily interred in every case from 
the fact of separate residence alone. 

Raja Yarlagadda Mallikarjuna Prasad Nayadw v. 
Raja Yarlagadda Durga Prasad Nayadu, 24 M. 147; 5 
O. W. N. 74; 26 I. A. 151, cited. 

Rangathayi Ammal v. Nelli Munuswami Chetty, & 
Ind. Cas. 110; 21 M. L. J. 706; (1911) 1 M. W. N. 322; 
9M. L, J. 461, followed. 

Messrs Ventatasuboda Rao and Radhvkrish- 
naiya, for the Plaintiff. 

Messrs. C. P. Ramaswami Aiyar and 
P. Rungaswamy Iyengar, for the Defendant. 


JUDGMENT.—This is a suit brought 
by a widow against her father-in-law to 
recover possession of certain jewels which 
she says were given to her by her hus- 
band and ker father-in-law and also for 
maintenance. Shealso claims certain clothes 
in schedule © to the plaint and the defend- 
ant has now consented that she should 
have the clothes which are numbered 1 and 2 
in‘ that schedule. 


The rest of the articles mentioned in 
that schedule are also admitted and there 
must, therefore, be ajudgment for those articles. 

The questions relating to the jewels 
and to the maintenance are more difficult, 
The story of the plaintiff is that negotia- 
tions were entered into before her marriage 
with her deceased husband who had been 
married previously and who was about 
twenty-two years of age, that the plaint- 
iff’s people offercd to give Rs. 2,000 for 
the purchase of jewels and that the defend- 
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ant’s people offered to let the plaintiff 
have the jewels which had been in the 
enjoyment of the first wife which they say 
were worth Rs. 16,000 and also to give her 
further jewels, 

* % * = + 4 * * 


But the question I have to deal with is 
whether the plaintiff’s story is sufficiently 
proved, and I. am of opinion that it has not 
been sufficiently proved. 

% * * = * 4 a 

Then the question remains whether, apart 
from that evidence, the use of the jewela 
by the plaintiff is sufficient to show that. 
it was intended to give them to her. 
Now it seems to me that the balance of 
evidence is that these jewels remained in 
the custody and control of the defendant 
and I cannot regard it as insignificant 
that these jewels were left behind when the 
plaintiff went to her mother’s house, never 
to return as it turned ont. The plaintiff's 
explanation of her reasons for not taking 
them with her seams to me very weak, 
and I think there is more probability in 
the defendant’s story that she was allowed 
to take away the Venki only at her 
request as a special favour. Having 
regard to the fact that the defendant isa 
trader, not perhaps inclined to incur 
unnecessary expenditure, ib does not seem 
to me likely that he would have parted 
with the property in these jewels to his 
daughter-in-law, though, no doubt, as he 
says, he allowed her the very full use of 
them. The conclusion to which I have 
come is that the plaintiff’s case on this point 
ig not proved. 

The next question is as to the rate of 
maintenance which skould be allotted to 
her. Various cases have been cited to meand 
in particular the judgment of Mr. Justice 
Wilson in Shrimati Karoonamoyee Dabee v. 
The Administrator-Genzal of Bengal (1) in 
which the learned Judge says: “I appre- 
hend that there is no reasonable doubt now 
as to the principle on which Court should 
try to deal with these matters though the 
application is nearly in every instance 
extremely difficult. The principle so far as 
it can be defined is substantially this. 
Where a widow bas asked for separate 


(1) 90. W. N. 651. 
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maintenance, you look first at the mode of 
life of the family during her husband’s 
life-time and you try to find out 
amount will be aufficient to allow the widow 
to live as far as may beconsistently with 
the position of a widow in something like 
the same degree of comfort and with the 
same reasonable luxury of lifeas she had 
in her husband’s life-time. Then you see 
what the husband’s estate is, and you also 
see how far that estate is sufficient to 
supply her with maintenance on this soale, 
without doing injustice to the other mem: 
bers of the family who also have their rights 


as heirs, or their rights to maintenance 
ont of the estate.” There is no question 
in the present case that the husband’s 


share of the estate is amply sufficient to 
supply the widow with maintenance to live 
in the way of life to which she has been 
accustomed, and, therefore, the only question 
is what is the rate that should be awarded. 
The -defendant’s . family are traders and 
they belong to a class of people, as kas 
been pointed out in another case cited 
before me, who take greater pleasure in 
the accumulation than in the spending of 
riches and they are shown to have lived 
in a modest manner at an expenditure 
averaging about Rs, 400 a month or about 
Rs. 5,099 a year ina house in one of the 
main thoroughfares of Georgetown which 
is said to be worth as much as Rs. 40,000. 
The defendant and his son kept horses 
and carriages and the defendant is said 
to have recently bought a motor car. 
Various cases have been cited to me in 
which particular sums were awarded, but 
each oase was decided with regard to the 
circumstances of the family. Ido not think 
that the circumstances of a zemindur's family 
are in the least a guide to the circumstances 
of a trader’s family of this Chetty caste in 
Gesrgetown, As Mr, Justice Wilson says, 
it is an exceedingly difficalt task to fix the 
amount, fam disposed to fix it on what T 
consider to be a liberal scale and have decided 
to award Rs. 140 a month. 


Then the question arises as to the right of 
the widow to arrears of maintenance. Cer- 
tain cases have been cited in which it was 
stated that the right of action depends upon 
the withholding of maintenance, and a more 
recent case was cited —the case of Rang thay 


what. 


Ammal v. Neli Munuswamy Ohetly (2). In 
that case it is stated: “A wrongful withhold- 
ing is not necessary to entitle a widow 
to arrears of maintenanca, if by that expres- 
sion is meant that the withholding should be 
morally improper. No demand is necessary 
to give a right to receive arrears. Her status 
as the widow of one of the members of a 
joint family holding property in common is 
sufficient to entitle her to receive mainten- 
ance from the date of her husband’s death, 
She may, no doubt, by living with her parents 
or otherwise, impliedly waive her right to be 
maintained by her husband's relations during 
the time that she lives away from them, but 
waiver cannot be necessarily inferred in every 
ease from the fact of separate resi- 
dence alone. The true principle to be applied 
is laid down in Rij: Yarlagadda Mallikarjuna 
Prasaia Nayadu, v. Raja Yarlagaddı Durga 
Prasida Nayadu (3) by the Privy Council 
that arrears will be refused only in cases 
where the person liable to make the payment 
had justifiable grounds for inferring ‘that the 
cldim was abandoned’ and had in consequence 
not seb aside any portion of his annnal in- 
come to meet such a claim.” 

Ta this case, the: plaintiff was maintained 
for nine months in her hasband’s family 
after his death, and left them when no 
differences had arisen. The differences 
according to the evidence first became acute 
when she refused to attend her husband’s 
annual ceremony on the Ist June 1911. And 
applying the principle laid down in the case 
referred to, I think that we may take it that 
from that date the defendant had notice that 
she did not intend to waive any claim for 
maintenance and, therefore, that L should be 
justified in awarding her arreare of mainten- - 
ance as from that date v.e., the Ist Jane 
1911. There will accordingly be a decree 
to that effect with proportionate costs. There 
will be also a judgment for the effects men- 
tioned in schedules A and C to the plaint. 
The maintenance will be a charge on items 
Nos, 1 and 2 of schedule D to the plaint. 


Suit decreed in part. 
(2) 10 Ind. Cas, 110; 2L M. L. 3.706; (1911) 1 
M. W. N. 322; 9 M. L, T. 461. 
(3) 24 M. 147; 50. W. N. 74; 271, A. 151 (P. C.). 
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CALCUTTA HIGH COURT. 
Letrers Patent Appeats Nos. 104 ro 109 
or 1913. 

March 26, 1914, 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice D. Chatterjee. 
TARINI CHARAN MAJUMDAR—~ 
Poawnrirg— APPELLANT 
versus 
UMAR MALITA—Derenpant— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 103B, 148B 
(1), 153—.Second Appeal—Decision of amount of rent 
unnually payable—Rent suit below Rs. 100— Decree 
according to defendant’s admission of rent —~Presump- 
lion-~Publication of Record of Rights—Admission of 
plaint in rent suit without statement of rental of 
tenancy according to Record of Rights —Duty of Court to 
require Collector to supply copy of statement. 

In a suit for rent valued at less than Rs. 100, the 
question at issue between the parties was the amount 
of rent annually payable by the tenant. The lower 
Appellate Court decided that the plaintiff had not 
been able to prove his allegation as to the rate of 
rent, and the result was thal the Court awarded the 
amount of rent annually payable which was admit- 
ted by the defendant: b 

Held, that there was a decision of a question of the 
amount of rent annually payable by the defendant 
within the meaning of soction 153 of the Bengal Ten- 
ancy Act, and that a second appeal lay. 

Under section 103B of the Bengal Tenancy Act 
the Record of Rights shall be presumed to have been 
finally published, unless such publication is expressly 
denied. . 

Under the proviso to section 148B (1) of the Act, in 
all cases in which a Court admits a plaint in a rent 
suit, which does not contain a statement of the rental 
of the tenancy according to the Records of Rights, the 
Court shall require the Collector to supply a certified 
copy of the. Record of Rights relating to the tenancy. 


Appeal from the following judgment of 


Mr. Justice Sharf-ud-din, dated July 29th, 
1918, in Second Appeal No. 2646 of 1911. 


SHARE. UD-DIN, J.—These are six appeals 
governed by one judgment. On their being 
pat up for hearing a preliminary objection 
was taken by the respondent under section 
153 of the Bengal Tenancy Act. The value 
of the suits n each case is below 
Rs. 100. The decision arrived at by the lower 
Appellate Court was that the plaintiffs had 
not been able to prove their allegation as to 
the rate ofrent. The lower Appellate Court, 
therefore, gave a decree to the plaintiffs in all 
these suits at the rate admitted by the 
defendants. It has been urged on behalf of 
the respondents that no appeal lies on the 
ground that there has been no decision on 
the question of the amount of the rent 
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annually payable. In support of this 
contention I have been referred to the case of 
Nekejaie v. Nanda Dulal Bamkeja (1) and 
my attention has been drawn to a certain 
portion of the judgment in thia reported 
case. Itis a short judgment and does not 
given all the facts of the case. That judgment 
is this: “We must hold in these two cases 
that no appeal lies. There was certainly a 
question as to the amount of rent annually 


payable by the defendants, but the 
Subordinate Judge has not, in our opinion, 
determined what that rent was. His 
judgment on this point is this: ‘The 


plaintiffs have no reliable evidence to entitle 
them to decrees at the rates of rent claimed. 
They will recover arrears at the rates admitted 
by the defendants.’ That is nota determina. 
tion of the aunual rent payable and the 
Subordinate Judge, we think, proceeded on the 
defendants’ admission to decree the amount 
which was payable for the particular years 
in respect of which the rent was claimed.” 
The above is the whole judgment in the 
case. It has been urged that in this reported 


_case, as in the present case, the plaintiffs 


were not able to prove the rate of rent alleged 
by them; and in both the cases, that is, in the 
present case and the reported case the lower 
Appellate Court gave adecree atthe rate 
admitted by the defendants. In the reported 
case ib was held that no appeal lies and in 
the present appeals also on the same ground 
no appeal lies. On behalf of the appellant it 
is, however, contended that thie judgment is 
distinguishable and my attention has been 
drawn to the word ‘decree’ in section 153 of 
the Tenancy Act. It has been urged that 
the quotation in the reported judgment is 
not from the decree of that case, but from 
the judgment in that case, Hence section 
153 of the Bengal Tenancy Act cannot apply. 
The learned Pleader for the appellant also 
argues that the passage in the reported case 
that the “Subordirate Judge * * # * 
proceeded on the defendants’ admission to 
decree the amount which was payable for 
the particular years in respect of which rent 
vas claimed” shows thst the desree was not 
really at the rate of rent admitted by the 
defendants but the decree was for an amount, 
aud hence it was held in the reported case 
that no appeal lay. 1 am not satisfied with 


(1) 16. W. N.71}, 
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this” contention. In the reported case the 


only question before this Court was, so far as - 


the admission of the appeal was concerned, 
whether that particular decree of the lower 
Appellate Court was appealable or not under 
section 153 of the Bengal Tenancy Act, 
that is to say, whether inthe judgment and 
decree appeaied against there was or there 
was not any decision as to’ the rate of 
rent, Ifthere was a decision as to the rate 
of rent an appeal lay. If there was no such 
decision no appeal lay. That being the point 
in the reported case before this Court the 
decree in that case must also have been 
referred to. The decree has always to follow 
the judgment and both should be consistent. 
The quotation in the reported judgment was 
“no doubt, not from the decree, but from the 
judgment in the suit. But that a portion 
must have been consistent with the decree, 
otherwise an objection similar to the one 
now taken would have been taken in the 
reported case. I think that under the 
circumstances the appeals do not lie under 
section 153 of the Bengal Tenancy Act. 

But I want to observe something morein 
support of my view. If a ~ plaintiff 
claims: rent from the defendant, 
say at the rate of Rs. 10 annually, and 
the defendant alleges that the rate is Rs. 5 
and the plaintiff fails to prove the rate of 
rent alleged by him on which the Court 
accepts the rate admitted by the defendant 
and gives a decree in accordance with that 
rate, I doubt very much if this is an 
adjudication as to the rate of rent. 
adjudication, so far as I understand, means 
a decision not only on allegations made by 
the parties but also on the evidence adduced.- 
In the hypothetical case supposed by me 
jf the Court decided on the evidence, it is 
possible that the Court might reject the 
allegations as to therate of rent made by 
both parties and adopt a middle course on 
the evidence on behalf of both parties. That 
would, no doubt, be an adjudication. Bunt 
only accepting the allegation of the defendant 
simply because the plaintiff has not been 
able to prove his allegation is hardly an 
adjudication. I, therefore, hold that no appeal 
lies; and all these appeals are dismissed with 
costs. 





The plaintiff appealed from the above judg- 
ment under clause 15 of the Letters Patent. 
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Babu . Ram Ohandra Majumdar, for the 
Appellant. 

Babu Gobinda Chandra Dey Ray, for the 
Respondent. 

PRELIMINARY JUDGMENT.—T his 
appeal arises out of a suit for arrears 
of rent, and the question at issue between 
the parties was the amount of rent 
aunually payable by the tenant, for it 
was on the determination of that question 
that depended the decision of the suit one 
way cr the other. Both sides advanced 
their individual views in the pleadings and 
supported these divergent views by sworn 
testimony. ‘The sworn testimony of 
the plaintiff as to the amount of rent 
annually payable by the tenant was dis- 
believe, and the result was that the 
Court awarded the amount of rent annually 
payable to which the defendant had deposed. 
I have no means of diving into the mind 
of the learned Judge for the purpose of 
satisfying myself as to whether he accepted 
that as positively proved or whether he ac- 
cepted it as merely an admission which he 
could take as proof. But at any rate it 
seems to me that it must be said that not 
only was there this question of the amount 
of rent annually payable by the tenant at 
jssue between the parties, but inasmuch 


.as there bas been a decree, that there has 


been a decision of that question for the 
purposes of this suit. Ib seems to me to be 
beside the question—thongh it may perhaps 
illustrate the difficulties that arise—to con- 
sider whether at all, and if at all then to 
what extent, the plea of res judicata will 
operate in future litigation, or how far this 
decree could not be made a starting point for 
the purposes of section 51 of the Bengal 
Tenancy Act. It appears to me that there 
has been 8 decision of a question of the 
amount of rent annually payable by the de- 
fendant within the meaning of section 153 of 
the Bengal Tenancy Act, and, therefore, that 
an appeal lies. ; 

JUDGMENT.—Now that the appeal 
has been placed before us on the merits I 
quite understand the zeal with which the 
preliminary objection to an appeal lying 
was pressed before us; for, I think, it ig 
impossible to read the judgment of the Dis- 
trict Judge without feeling that it is an 
inadequate treatment of the case. 

The suit is one for recovery of rent, the 
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plaintiff relying on a khattan and on the 
presumption which that khatean involves. 

The learned Munsif admitted the khatian 
and expressed the opinion, as he was entitled 
todo withthe authority of a trial Judge, 
that there was no evidence in disparagement 
of that khatan except the oral testimony of 
the defendact to which he thought little 
importance could be attached. The result 
was ‘thatthe Munsif gave a decree on the 
strength of the khatian, and, where the 
Xxhatian did not help, on the admissions of the 
defendant: and he obviously went very 
carefully into the matter. 

The lower Appellate Court has modified 


that decree, holding that the khatian was. 


not admissible because it was not proved 
that ibhad been finally published. When 
the learned Judge made that remark he must 
have overlooked the provision of section 
103-B of the Bengal Tenancy Act which 
enacts that “In any suit or other proceeding 
in which a Record of Rights prepared and 
published under this Chapter, or a duly 
certified copy thereof or extract therefrom, 
is produced, such Record of Rights shall be 
presumed to have been finally published, 
unless such publication is expressly denied.” 
This must have been present to the mind of 
the Munsif, for he expressly refers to the 
fact that the defendant did not deny the 
fact that the record was finally published. 


We, therefore, have a fundamental error 
in the judgment of the Disirict Judge in so 
far as he treated the certified copy as inad- 
missible on a ground which he was not 
entitled to take. This is nob the only 
objection formulated hy the learned District 
Judge in his dissent from tho Munaif, for 
he suggesis that the Court ought to have 
proceeded under section 148 (b 1) which 
provides that “where the suit is for 
the rent of Jand situated within an area for 
which a Record of Rights has been pre- 
pared and finally published, the plaint shall 
further contain a list of the survey plots 
comprised in the tenancy and a statement 
of the renial of the tenancy according to 
the Record of Rights, unless the Court is 
satisfied, for reasons to be recorded in 
writing, that the plaintiff was prevented by 
apy sufficient cause from furnishing such 
list or statement”. The learned Judge, 
however, cmitted to notice the’ proviso 
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which is to the effect that “in all cases in 
which the Coart admits a plaint which 
does not contain such statement, the 
Court shall...require the Collector to supply, 
without payment of fee, a verified or 
certified copy of, or extract from, the Record 
of Rights relating to the tenancy”. Apparent- 
ly that was not done in this case. But I 
suppose that the Munsif was satisfied with 
the certified copies which the plaintiffs 
produced, and, therefore, there is no force 
in that part of the District Judge’s criticism 
on the Munsif’s comment of the case. There 
is a general statement of other reasons for 
which he thought that the lower Court 
ought not to have depended upon the 
khulian, but I do not think that ig a suffi- - 
cient determination inthe case for us to 
accept his decision as one that should 
stand. . 

The result then is that we must reverse 
the judgment of Mr. Justica Sharf-ud-din as 
also the decree of the District Judge and 
send back the cases to the lower Appellate 
Court for determination in the light of 
these remarks. 


Costs will abide the resalt. 


Case remanded. 





PUNJAB CHIBF COURT. 
Secoxp Civin Apesat No. 294 or 1908. 
July 21, 1913. 

Present:— Mr. Justice Shadi Lal. 
NIHALA AND oragrs—Derenpants— 
APPELGANTS 
TETSUS 
Musammat BHUTI AND OTAERS—PLAINTIF R3 — 

f RESPONDENTI. 

Custom—Hindu Law—Ghirths of the Kangra Dis- 
trict. 

As among Ghirths of the Kangra District no 
custom either in favour of or against the right of 
succession of brother’s daughters and their sons has 
been proved, the Hindu Law shall prevail. 

Second appeal from the decrea of the 
Additional Divisional Judge, Hoshiarpur ~ 
Division, dated 22nd November 1907, 
reversing that of the Munsif, Ist Class, 
Kangra, dated 9th November 1903, dismissing 
the claim. 

Rai Bahadar Buikhshi Soten Dal, for the 
Appellants, 

Bakhshi Tek Chani, for the Respondents, 
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JUDGMENT.—The sole point for dacision 
ia this “appeal is whether the plaintiffs, 
Musammat Bhuti and her sons, who are 
Ghirths of Kangra District, are entitled to 

_saceeed to the estate of Mangal, the brother 
of Musammat Bhuti’s father, The process of 
reasoning by which ‘the learned Divisional 
Judge bas arrived atthe resultin favour 
of the plaintiffs is incorrect and the learned 
Pleader for the respondents has not attempted 
to defend it. He, however, supports the dscraa 
in favour'of his clients by referanca to the 
provisions of the Hindu Low under which 
the plaintiffs being Bandhus have the right 
of succession to Mangal’s property. [a fact, 
Mc. Sohan Lu does not dispute the plaintiff's 
right under the parsonal law of the parties, 
but he contends that the parties are bound 
by customs and the plaintiffs have failed to 
prove the existence of a custom in support 
of their claim. He farther contends that 
the plaintiffs must succeed onthe strength 
of that. cass and cannot take advantage of 
the fact that the defundants have no right 

- to the property. Tt is admitted by the 
learned Pleaders on both sides that there is 
no evidence on the present record to prova 
any custom either in favour of, or against, 
the plaintiffs’ right of succession. The ques- 
tion, therefore, arises whether, in the absenca 

`of a custom, the plaintiffs oan fall back upon 
the personal law for.a rule of desision-on 
the point at issue between the parties. The 
majority of the Jadges in Diyz Ram v. Sohel 
Singh (1) have held that this is permissible, 
and following thal judgment, I hold that 
the plaintiffs are ‘heira to the property of 


Mangal and entitled to get the declaration - 


sued for against the defendants who have 
no right at all to the land iu dispute. 

Accordingly I affirm the decrse of tha 
Divisional Judge and dismiss the appeal with 
costs, 


Appeal dismissed. 
KoE 110 P. R. 1908; 59 P. W. R. 1997; 31 P. L. R. 


CALSUTIA HIGH COURT. 
APPLIGATION FOR AMENDMENT OF DECZEE IN 
Regouan Urvin Appear No. 40 cr 1909. 
December 11, 1913. 
Present: —Justice Sic Herbert Carnduaf, 
Kr,and Mr. Justice Richardson. 
BARHAMDEO SINGH AND OTHERS — 
Desreypants Nos. 9, 11 anp 19 — 
PRTITIONERS' 

Versus 
HARMANOGEH NARAIN SINGH— 
PLAINTIFE AND RAM GOPAL ACHARIYA— 


Derenpant No. 1—Oppostra PARTY, 

Civil Procedine Code (Act V of 1908), ss. 151, 152, 
O. XX, r. 6 Abandonment of decree—Power of Court— 
Decree not representing true intention of Court—No 
necessity for filing review. 

Where a decree, as drawn up, does not corroctly 
represent the judgment according to the intention of 
the Court, it is open to the Court suo motu to rectify 
it, either under section 151 or 152 of the Civil Pro. 
cedure Code of 1908, even thongh the decree has been 
appealed against, and it is not necessary to review tho 
judgment. 

Brijratan v. Jaynarain, T Ind. Cas. 876; 87° O. 649, 
and In re Swire, Mellor v. Swire, (1885) 80 Ch, D 
289; 53 L. T. 205; 83 W. R. 785, followed. 

A suit was instituted against 14 cefeydants 
including the petitioners, who tiled written statements 
protesting against their inclusion iu bhe category of 
defendants, Tho, suit was contested by defendant 
No. lalone. The plaintiff obtained a partial decreo. 
On appeal the contest was again solely between tho 


plaintiff and defendant No. 1. “The appeal was 
allowed and the snit decreed with costs”. Tho 


decree gave costs against all the defendants, and tho 
present. petitioners made this. application to have 
the decree amended so as to relievo them of that 
liability: 

Held, that the intention of the Court was to decreo 
costs against ‘defendant No. 1 alone, and that the 
decree should be amended under sactions 151, 152and 
Order XX, ralo 6 of the Civil Procedure Coda, 193, 
without the nocessity of an application for review, 


Application dated 4th August 1913, for 
a review of the judgment and amendment of 
the decree passed in appeal from original 
decree No. 40 of 1909, dated 19th March 
1913. 

Babu Ganesh Dutt Singh, for the Petitioners. 

De. Dwarka Nath Mitter, for the Opposite 
Party. f 

JUDGMENT, 

CARNDUFF, J.—This is an application for 
the amendment of a decree, which has, it 
is said, erroneously and inadvertently mada ` 
the applicants liable for the costs of cartaiu 
litigation. 

The plaintiff sued for the recovery of 
land occupied by one Ram Gopal Achari as 
Mohanth under a deed of endowment executed 
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by a Hindn lady. Ram Gopal Achari 
was made the first and principal defendant; 
but the deed associated with him a number 
of other persons in the management of 
the endowment, and these the plaintiff 
added as defendants Nos. 2 to 14. In the 
trial Court the suit was contested by Ram 
Gopal Achari alone. The plaintiff obtained 
a partial decree. He then appealed to 
this Cours, and before us the contest was 
again solely between him and the first 
defendant. In our jadgment Mr. Justice 
Harington, who has since left the Bench, 
and I ordered that “the appeal should be 
allowed and the suit decreed with costs”. 
The decree, subsequently prepared in the 
Court’s office and, let me say at once, signed 
by both cf us, has given costs against all 
the defendants, and the present applicants, 
who were named as defendants Nos. 9, 11 
and 12, now submit that as it cannot have 
been really intended to saddle them with 
costs, it should ba amended so as to relieve 
them of that liability. 


The applicants were nominated in the 


deed as ‘panches” authorised to supervise 
the management of the endowment. They 
filed written statements protesting against 
their inclusion in the category of defendants 
and disclaiming not only all interest in, 
and concern with, the endowment, but also 
all knowledge of their nomination in connec» 
tion with it. They had never acted as 
“panches”, nor had they ever been asked to 
do so. The judgment shows that Mr. Justice 
Harington and I were toa certain extent 
influenced by these disclaimers in coming 
to the conclusion that the endowment was 
of an illusory character: and, had these 
defendants entered appearance, they would 
certainly have been allowed their costs, 
unless, indeed, it would have been possible 
to disallow them onthe ground that they 
had been unnecessarily incurred. In these 
circumstances, it cannot be contended—and 
Dr. Dwarka Nath Mitter does not contend—- 
that it could have been our intention to make 
them responsible for the costs; but what the 
learned Vakil does contend is that the 
decree, in fact, agrees with the judgment, as 
required by Order XX, rule 6, of the present 
Code of Civil Procedure, that the former 
cannot, therefore, be amended, as suggested, 
and that the only remedy, which the appli- 


` 


cants had but have lostthrough limitation, 
was for a review of the latter. 

No doubt, the decree is not inconsistent 
with the order in the judgment as to costs, 
and in this way it may at first sight be said 
to agree therewith. But the order is elliptical, 
and, if the judgment as a whole be referred © 
to, it becomes manifest that the order cannot 
have been meant to affect the applicants. 
The result is that the decree is not really in 
accord with the intention of the Court, aud 
that Mr. Justice Harington and I can have 
passed it only through inadvertence. As 
pointed out in Brijratan v. Jaynarain (1) 
and In re Swire, Mellor v. Swire (2) there 
cited, a Court has an inherent power to amend 
or vary a perfected order wken it finds that 
it does not correctly state what it actually 
decided, and apart from thisinherent power 
to make such orders as may be necessary 
for the ends of justice, whichis expressly 
recognised by section 151 of the.Code, section 
152 provides that errors arising in & 
decree from any accidental slip or omission 
may be corrected by the Court either suo 
motu or on application. I hold, therefore, 
that it is open to us to amend this decree. 


There is a further contention that this 
Court is functus officio, an appeal to the Privy 


Council having been lodged; but section 152 


expressly contemplates amendment “at any 
time,” and Æ. v. FE. (3) is a precedent for 
the amendment of a decree under ap- 
peal. This contention, therefore, must, I 
think, also fail. 


But the success of the applicants at 
once raises the further question whether 
the decree for costs should not now be 
confined by us, acting ex proprio motu, as re- 
gards the added defendants other than the 
applicants, to the first defendant alone. The 
consideration of the whole matter was, there- 
fore, adjourned in order to enable Dr, 
Dwarkanath Mitter to argue this point, and 
that he has now done. The learned Vakil 
admits that all the other defendants, except 
Nos. Band 18, are in practically the same 
position as the applicants. ` He also admits 
that the eighth defendant, who was implead- 


1) 7 Ind. Cas. 876; 37 C. 649 at p. 657. 
= (1885) 30 Ch. D. 239; 53 L. T. 205; 83 W. R. 


5 
73) (1903) D. R. P.88; 72 L. J. P. 24; 88 D. T. 877 
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ed because he wes at the moment managing 
the Deoria Indigo Concern and the manager 
of that concern had been nominated by the 
deed, ex-officio so to speak, as one of the 
“panches,” is in a much stronger position 
both by reason of the representative character 
he was required to assume, and in view of 
_ the fact that he has applied in time for a 
review of judgment. But Dr. Dwarkanath 
Mitter seeks, as I have indicated, to differ- 
entiate the cases of defendants Nos. 2 and 13 
one of whom was nominated by the deed as 
a pujart of the endowment and the other as a 
panch. Both filed written statements pro- 
testing against their inclusion as defendants 
and declaring that they had had nothing 
to do with the endowment and were not 
interested in it; but, at the same time, 
they refused to admit that the deed was in- 
valid, and indeed asserted that it was a valid 
deed of endowment. To this extent, therefore, 
they may be said to have resisted the plaintiff 
in the first instance; but they did nothing more 
than file written statements dnd no complaint 
of any interference, much less of any tortuous 
act,on their part has been made against 
them in the pleadings orin the evidence, 
There is, no doubt, this slight difference 
between them and the others, but Mr. Justice 
Harington and I certainly did not diserimi- 
nate between the absent defendants. When 
we directed that the suit should be “decreed 
with costs” we can have contemplated only 
one of two things—costs against all the de- 
fendants or costs against the solitary 
defendant who was before us and, present 
to our minds. No third intention can 
possibly be extracted from the elliptical words 
we used; but, as I have shown, we 
cannot have meant to saddle the applicants 
with the costs and a fortior? we cannot have 


meant to render the present Manager of the 


Deoria Indige Concern liable. Therefore, 
we did not intend to saddle all the defendants 
with costs. And; therefore, we must have 
meant to saddle only the first defendant with 
the liability. As Mr. Justice Harington has 
gone ÍI must here speak for myself; and I 
have no hesitation in saying that, as a matter 
of fact, it was the first defendant alone that I 
rad in mind and that I had no idea of render- 
‘ng any body except Ram Gopal Achari liable 
or the costs of the litigation. That being so, 
, seems to me to be our clear duty, now that 
he matter has come to our notice, to amend 


the decree by confining the order to the firat 
defendant, Ram Gopal Achari, and I think 
that, if we were to shirk that duty, we should 
be causing needless anxiety, useless trouble 
and the accumulation of unnecessary costs. 

In the result, I would allow this application 
and going further I would amend the decree 
in favour not only of the applicants but of 
all the defendants Nos. 2 to 14, making no 
order as to the costs of the present hearing. 

RICHARDSON, J.—I was not a party to the 
judgment and decree out of which the ques- 
tion before us has arisen and am nob in a 
position, therefore, to speak from personal 
knowledge as to what was intended or not 
intended. Upon the materials placed before 
me, however, it seems to me that the ques- 
tion really comes to this, whether the decree 
as drawn up correctly represents the judg- 
ment according to its true intent. 


The language of the judgment in regard 
to costs is ambiguous, the person or persons 
against whom costs are given not being 
specified. The difficulty has been caused by 
the ambiguity and can only be solved by 
ascertaining what the judgment means. As 
to that, there can be little doubt. Regard 
being had to the pleadings and the course 
which: the litigation took and the terms of 
the judgment as a whole, it seems impossible 
to suppose that the learned Judges intended 
to give costs against any of the defendants- 
respondents except the one who actually 
came forward to contest the case in the 
Courts. Jam fortified in that view by what 
has been said by Carnduff, J., who, as one of 
the Judges who heard the appeal, can speak 
with authority on the point. 


The result then is that an error has been 
committed in the Court’s office in drawing 
up the decree and the error is one which, 
as it seems to me, ib is open to this Court to 
rectify either under section 152 of the 
Civil Procedure Code or under its inherent 
powers. It is not necessary to review the 
judgment which, regard being had to the 
provisions of Order XLVII, rule 5, Lam not 
entitled to do. All that we do as I under- 
stand the matter is to bring the decree into 
accordance with what the Judges really in- 
tended, the judgment being left intact. 
Under Order XX, rule 6, the decree is to 


agree with the judgment and it is to state 


“the amount of costs incurred in the snit 
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and by whom or out of what property and 
in what proportions such costs are to be 
paid”. All we are doing is to apply these 
provisions to the decree before us. 
I agree in the order proposed. 
Application allowed. 


MADRAS HIGH COURT. 

ÅPPEAL AGAINST ORDER No. 108 or 1913, 
February 4, 1914. 
Present:—Mr, Justice Sankaran Nair and 
Mr. Justice Ayling. 
PUNGALUR CHENNAMMA— PETITIONER 
—APPELLANT 

: versus 
Tas MINOR RAJA or KARVETINAGAR 
BY GUARDIAN W. A. VARADACHARIAR~— 


RESPONDENT. 
Oivil Procedure Code (Act V of 1908), ss. 73, 104— 
Application for rateable distribution—Order, whether 


uppealable— Appeal. 

No appeal lies from an order passed under sec- 
tion 73 of the Civil Procedure Code, 1908, 

Sorabji Coovarji v. Kala Raghunath, 12 Ind. Oas, 
_ 911; 13 Bom. L, R. 1193; 36 B. 156, distinguished. 


Civil Miscellaneous Appeal against the 
order of the District Court of North Arcot, 
in Civil Miscellaneous Petition No. 247 of 
1912, in Execution Petition No. 108 of 1905, 
in Original Suit No. 21 of 1882. 

Mr. N. Ohandrasekara Atyar, for the Ap- 
pellant. 

Mr. L. A. Govindaraghava Atyer, for the 
Respondent. 


JUDGMENT.—-The appellant, a decree- 
holder, applied under section 73 of the Civil 
Procedure Code to share in the distribution 
of the sale-proceeds of certain property sold 


in the execution of a decree obtained by an- 


other decres-holder, the Mahant of Tirupati, 
against the same judgment-debtor. His ap- 
plication was rejected by the District Judge 
and he appeals from that decision. A pre- 
liminary objection is taken that no appeal 


lies. We think this objection is well-founded. 


No appeal lies under section 104, Civil Pro- 
cedure Code. But it is contended that this 
is a dispute arising between parties to tho 
decrees, as the judgment-debtor alone con- 
tested his right to a share in the proceeds 
and he aloneis a party to this appeal. We 
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think this makes no difference. Any order 
passed under section 73, Civil Procedure 
Code, is an order which affects all the decree- 
holders who have applied for distribution 
under that section and the judgment-debtor, 
And it is conceded that so far as the decree- 
holders are concerned no appeal will lie by 
one decree-holder against another. This has 
been often decided; while that isso, we can 
see no ground for holding that separate ap- 
peals may be filed by the decree-holders 
against the judgment-debtor. The result 
would be anomalous. Every decree-holder is 
interested in any order that may be passed - 
in appeal. Weare, therefore, of opinion that 
no appeal lies. The case cited in Sorabji 
Coovarjt v. Kala Raghunath (1) has no aps 
plication, 

We accordingly dismiss the appeal with 
costs, ‘ 

Appeal dismissed. 
(1) 12 Ind, Cas, 911; 36 B. 156; 13 Bom, L, R. 1193, 





PUNJAB CHIEF COURT. 
Vinst Cryre Aepsat No. 1036 or 1912, 
November 4, 1913. 

Present: —Mr, Jastice Johnstone and 
Mr. Justice Beadon. 

Lala DHANPAT RAI—Dsrespant— 
APPELLANT 
versus 
Musammat KAHN DEVI AND otaers— 
PLAINTIVYsS— RESPONDENTS, 

Civil Procedure Code (det V of 1908), Sch. I, 
Paras. 20 and 21—drbitration without intervention 
of Court—Award deciding matters not referred to 
arbitration, whether legal, 

A private award determining niatters not referred 
to arbitration cannot be filed and no decreo can bo 
based thereon, even if those matters be separable 
from the rest of the award. 

Bhagat Ram v. Paras Ram, 84 P. R. 1907; 184 P. L. 
R. 1908; Mustafa Khan v. Phulja Bibi, 27 A. 526; 
A.W. N. (1905) 86; 2 A. L. J. 416; Uhirwvengadathin 
angar y. Vaidinatha Ayyar, 29 M. 808, followed. 

Narsing Narain Singh v. Aiodhya Prasad Singh, 18 
Ind. Cas. 118; 16 C. W. N. 256; 15 0. L. J. 110, dis. 
tinguished. 

A plea based on the defendant’s acquiescence in the 
award is one that might be raised in a regular suit, 
between the parties, but cannot be considered ini 
proceedings under paragraphs 20 and 21, Schedule IL; 
of the Code of Civil Procedure. 

First appeal from the deeree of the Distri 


Judge, Lahore, dated Tth March 191 
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ordering the award to be filed în Oourt and 
granting a decree giving effect to the award 
in so far as it deals with the matters which 
were referred to arbitration. 

The Hon'ble Mr. Shadi Lal, R. B., and Lala 
Tirath Ram, for the Appellants. 

Mr. Bevan Petman and Lala Sangam Lal, 
for the Respondents, 

JUDGMENT.—On the agreement of the 
parties to refer to arbitration, an award was 
delivered but the award decided certain 
matters which had not been referred to 
arbitration. 

The plaintiffs-respondents then applied to 
have the award filed and the application was 
numbered and registered aga suit under 
paragraph 20, Schedule II, of the Code of 
Civil Procedure. 

In addition to other objections which were 
overruled the defendant-appellant objected 
to the filing of the award ou the ground that 
it decided matters not referred to arbitration, 
bat the lower Court, holding that these 
matters were separable from the rest of the 
award, passed the deoree giving effect to the 
award in so far as it deals with the matters 
which were referred to arbitration. 

Though in appeal the defendant-appellant, 
under section 104 (f), Code of Civil Proce- 
dure, contests the order filing the award, the 
appeal also purports to be one from the 
decree itself, and on behalf of the respond- 
ents a preliminary objection was taken that 
the memorandum of appeal is insufficiently 
stamped. This objection, however, was 
abandoned when ib was pointed out that the 
decree is merely declaratory and that the 
Court-fee of Rs. 10 is sufficient for an appeal 
in a declaratory suit. 

Paragraph 21, Schedule II of the Code of 

. Civil Procedure, does not authorise a Court 
to file an award in part or to give effect to 
an award in ‘part and Bhagat Ram v. Paras 
Ram (1) is authority for holding that, in 
regard to arbitration without the interven- 
tion of the Court, the Court must refase to 


file the award when ib determines matters 


not referred to arbitration. 

Counsel for the appellant has also cited 
Mustofa Khan v. Phulia Bibi (2) and 
Thiru: oc gatathiangar v, Vatdinatha Ayyar (8), 


(1) 84'P. R. 1907; 184 P. L. R. 1908. 
(2) 27 A. 526; A, W. N, (1905) 85; 2 A. D. J. 416. 
(3) 29 M. 303. 
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‘in support of the view that the lower 


Coart should have refased to file the award, 
and Counsel for the respondents is constrain- 
ed to admit that, In regard to arbitration 
without the intervention of the Coarb, the 
Court has ordinarily no po ver to amand the 
award. Relianca, however, is placad on 
Narsing Narain Singh v. Ajobhyr Parshad 
Singh (4) and it is contended that, in the 
circamstaneas of the present case the lower 
Coure’s order and decree are right. 

In the case cited the defendant had not 
appealed and there was ns question of sstting 
aside the dscrea waich had baen passed and 
which, as far as ib went, had been accepted 
by both parties. The plaintiff waa asexing to 
have the remaining portion of the award 
included in the decrae and it was hald that, 
as the erroneous action of the arbitrator 
operated in favour of the defendant, it was 
not open to him to impeach that part of the 
award. The award was accordingly filed in 
its entirety, a decree was drawn up in accord- 
ance therewith and thus the award was not 
amended but was wholly enforcad. 

‘In the present case, however, the appeal 
is by the defendant who has in no way 
submitted to the decree of tha lower Court 
but continues to press his objections that 
the award cannot be filed and cannot be 
made the basis of any decree. Moreover, the 
award has not bean wholly enforoad and as 
the portion of the award, which is outside 
the matter referred to arbitration, imposes 
cartain daties and liabilities on the defend. 
anb, it is doubtfal whether this part of the 
award cau ba said to ba in the defendant’s 
favour. 

It has baen urged that the defendant has 

azaiescad but, if this is so, the point is one 
which might ba raised in a regular suit 
batween the parties. Ib sannob be consider- 
ed in proeaedings under paragraphs 20 and 
21, Schedule If, of the Cade of Oivil Proce- 
dare, in which the only points for consider. 
ation by the Court are: — 

1, Whether or not the matter has been 
referred to arbitration. 
II. Whether or not an award has been 
made, and 

Ill, Whether or not any ground such ag 

is mentioned or referred to in 


(4) 13 Ind. Cas. 118; 16 C. W. N. 266,15 O. L, J, 
110. 
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paragraph 14 or paragraph 15 is 
proved. 

In the present case a ground mentioned 
in paragraph 14 (a) has been proved, 
namely, that the award determines matters 
not referred to arbitration, and, on the 
authority of Bhagat Ram v. Paras Ram (1) 
it must be held that the award cannot be 
filed. 

‘We accordingly accept the appeal and, 
setting aside the order and decree of the 
lower Court, we direct that the application 
to file the award be dismissed. We think, 
however, that the case is one in which each 
party should pay its own costs throughout 
and we order accordingly. 

Appeal accepted. 





ALLAHABAD HIGH OOURT. 
Civin Rererence No, 519 or 1918. 
January 20, 1914, 

Present: —Mr. Justice Ryves and 

Mr. Justice Piggott. . 
INDAR MAL— PETITIONER 
VETSUS 
BALDEO DAS AND ANOTHER— OPPOSITE 
Party, 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
I, Art, 81—Sutt for recovery of money based on account 
Jurisdiction, 

A suit for the recovery of a sum of money, the 
precise amount of which cannot be ascertained 
unless the accounts of the parties have been examined, 
is cognizable by a Small Cause Court. 


Civil Reference made by the District Judge 
of Agra. 

Mr. L. Ms Banerji, for the Opposite Party. 

JUDGMENT.—This case has been refer- 
red to us by the learned District Judge of 
Agra with a recommendation that the order 
of the Court of Small Causes returning the 
plaint to the plaintiff for presentation to 
another Court is contrary to law. The 
Small Cause Court, although no written 
statement had been filed, on representation 
made on behalf of the defendant seems to 
have come to the conclusion that the suit 
was one for accounts and for this reason 
ordered the plaint to be returned. An 
examination of the plaint shows that it is 
not a suit for accounts but for the recovery 
of a sum of money, the precise amount of 
which cannot be ascertained unless the 
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accounts of the parties have been examined. 
In our opinion the suit was one cognizable 
by a Small Cause Court. We, therefore, set 
aside the order of that Court and direct 
the Court’ to re-admit the plaint to its 
original number and to dispose of the case 
according to law. 
Order set aside. 





MADRAS HIGH COURT. 
APPEAL AGAINST Orpex No. 13 or 1913. 
February 13, 1914. 

Present: —Mr. Justice Sankaran Nair and 
Mr, Justice Ayling. 
SRINIVASACHARIAR—Partrrioner— 
APPELLANT 
versus 
GOPALAN MINOR BY HIS GUARDIAN AND 
raTHER RAMASWAMY I[YANGAR 
AND ANOTHER — RESPONDENTS. 

Succession Certificate Act (VII of 1889)—dApplt- 
cation for certificate—Question as to whether debt be- 
longs to deceased, whether relevant. 

In ac application for a succession certificate under’ 
Act VII of 1889, the question, whether the debts in 
respect of which the certificate is applied for belong 
to the deceased or not, is irrelevant, and cannot be 
gone into, 

Bat Kashi v. Parbu Keval, 28 B. 119;5 Bom. L. R. 721, 
followed. 

Radha Rani Dassi v. Brindaban Chandra Basack, 25 
0. 320; 20. W. N. 59, dissented from. 

Appeal against the order of the District 
Court of Chingleput, dated the 2nd Novem- 
ber .1912, in Succession Certificate Petition 
No. 25 of 1912. 

Mr. J. S. Jayarama Iyer, for Mr. G. 8. 
Ramachandra Iyer, for the Appellant. 

. Dewan Bahadur M. O. Parthasarathy 
Tyangar, for the Respondents. 


JUDGMENT.—The Judge has dismissed ` 


the petition on the ground that the debts in 
respect of which the certificate is prayed for 
did not form the property of the deceased but 
very probably they belong to one of the 
persons who oppose the grant of the Succes- 
sion Certificate to the appellant. We are of 
opinion that the question whether the debts 
belonged to the deceased is not a matter to 
be decided on this application. We agree 
with the decision of Bat Kashi v. Parbu 
Keval (1) which bas been followed in Appea 


(1) 28 B, 119; 5 Bom. L. R. 721. 
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against Order No. 42 of 1906 by Benson 
and Wallis, JJ. We are unable to agree with 
the opinion of the Chief Justica to the con- 
trary in Radha Rani Dassi v. Brindaban 
Ohundra Basack (2). The order of the 
lower Court is, therefore, reversed and the 
District Judge is directed to restore the ap- 
plication to his file and dispose of it accord- 
ing to law. Costs hitherto incurred will be 
provided for in the final order. 
Order reversed. 
(2) 26 0. 320; 2 O. W. N. 59. 


MADRAS HIGH COURT. 
Second Cryin Appear No. 606 or 1912. 
November 3, 1913. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. , 
SINGAMUSETTI VENKATIAH 
AND OTHERS—DerenDants— APPELLANTS 
i tersus 
BOPPELLA CHIRRANNA AND ANOTHER— 
PLAIN IF¥3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 24—Civil 
Procedure Code (Act XIV. of 1882), s. 25—District 
Court—Powers of transfer—Subordinate Judges Court 
--Inherent power —Jurisdiction. 

If a District Judge, to whom an appeal bas been 
remanded by a High Court, transfers the same toa 
Sub-Judge and the latter disposes of it without any 
objection being taken as to his jurisdiction, the ir- 
regularity would not affect his decision on merits. 

Gurdeo Singh v. Chandrikah Singh and Chandrikah 
Singh v, Rashbthary Singh, 1 Ind. Cas. 918; 36 O. 193; 
5 C. L. J. 611, followed. 

Under section 24 of the new Civil Procedure Code 
the District Court’s powers of transfer are, much 
wider than they were under the old law. 

Sita Ram v. Naunt Dulaiya, 21 A. 230; A. W. N. 
(1899) 38; Chowdhry Hameddoollah v. Muteeoonissa 
Bibi, 16 W. R. 574, Tarucknath Mookerjee v. Gouwree 
Ohurn Mookerjee, 3 W. R. 147, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Kurnool, in Appeal 
Suit No. 13 of 1904, preferred against 
that of the Oourt of the District Muusif 
of Gooty, in Original Suit No. 388 of 1903. 

JUDGMENT.—The questions of fact have 
been decided by the lower Appellate Court 
against the appellants (defendants Nos. 2 to 6) 
and we are bound by the lower Court’s said 
finding of fact. 

As regards the contention that defend- 
auts as tenants are entitled to notice to 

uit, it was found by the Munsif that the 


defendants were tenants of plaintiffs’ vendor’s 
mortgagees, that their lease term expired 
two months before this suit was brought and 
that hence no notice to quit was necessary. 
The defendants did not, in their appeal 
memorandum to the lower Appellate Court, 
object to the finding of the Munsif, that 
they. were not plaintiffs’ or plaintiffs’ 
vendor’s (Ist defendant's) lessees after they 
attorned to lst defendant’s mortgagee. On 
that finding, the plaintiff, wao was not 
their landlord when their illegal possession 
commenced in May 1903, was not bound to 
give them notice to quit. 


The contention most strongly pressed by 
the appellant’s learned Counsel was that 
the Subordinate Judge who heard the appeal 
had no jurisdiction to hear itas the High 
Court remanded the appeal for hearing by 
the District Court and the District Court had 
no power to transfer such a remanded 
appeal for disposal to the Subordinate 
Judge. We might here state that the 
appellants raised no objection either before 
the District Court or before the Subor- 
dinate ‘Judge’s Court to the validity of 
the order of transfer. Under those circum. 
stances we hold on the authority of the 
case of Gurdeo Singh v. Ohandrikah Singh 
and Ohandrikah Singh v. Rashbthury 
Singh (1), that the Subordinate Judge’s 
inherent jurisdiction was (putting it at the 
worst) merely exercised irregularly and 
that the irregularity bas not affected the 
merits (section 99, Civil Procedure Code). 
We might add that considering the more 
comprehensive language of section 24 of 
the new Civil Procedure Oode (correspond- 
ing to section 25 of the old Code) the 
District Court’s powers of transfer are 
much wider than under the old law. We 
refer to the addition of the words “at any 
stage”, and of the words ‘appeal or other 
proceeding” in the new Code, as well as 
the new clause (1) (b) (2%) and the new 
clause (2). ~ 

Even under the old Code, we are not 
satisfied that the observations in Sita Ram 
v. Nauni Dulatya (2), about section 25 not 
applying to cases remanded under section 
562, and the similar observations in 


(1) 1 Ind. Oas. 918; 36 ©. 198 at pp, 201, 202; 6 O. 
L. J. 611. 
(2) 21 A. 280; A. W. N, (1899) 38. 
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Ohowdhry Hamedoollah v. Muteeoonissa Bites 
(3), are not in the nature of obiter dicti 
{see Tarucknath Mookerjee v, Gouree Churn 
Mookerjee (4), contra] even if they are not ex- 
plaiced away by the observations in Gurdeo 
Singh v. Ohandrikah Singh and Chandrita 
Singh v. Rashbthary Singh (1). 

In the result, the second appeal fails 
and is dismissed with costs. 

Appsal dismissed, 
(3) 15 W. R., 574. 
(4) 3 W. R. 147. 


CALOUTTA HIGH COURT. 
Seconp Civin Appsan No. 3659 cr 1911, 
March 19, 1914, 
.  Present:—Mr. Jastice Holmwood and 

Mr. Justise Chapman. 

ATAB PRAMANICK AND anotHer— 
PLANT. FY F3—APPELLANTS 

versus 
MEBHRULLA SARDAR AND otusrs— 


DEFENDANTS — RESPONDENTI. 

Mortgage—Two mortgages on same property— Decree on 
second mortgage—Sale in execution—Purchase by mort- 
yagee—Judgment-debtor sold part of mortyaged property 
to other persons in presence of mortgagee—Lecree money 
paid to mortgagee purchaser—Satisfuction entered by 
mor!gagee—Sale sot aside—Sutt by mortgagee upon first 
morigayge —Right of mortgagee to sell portion of mort- 
gaged property sold to other persons—Lstoppel—Not 
stating first mortgage in sale proclamation —Mis- 
representation. 

The defendants Nos. 1to4 executed a mortgage- 
bond in favour of the plaintiffs. A subsequent mort- 
gage wasexecuted by those defendants in favour of 
the plaintiffs on the same property. The plaintiffs got 
a decree upon this second mortgage and put the pro- 
perty up for sale. The property which consisted of 
21 bighas of land was sold and the plaintiffs purchased 
it and obtained possession, The defendants Nos, 1 to 
t made arrangement with defendants Nos. 5to 10 
to sellto the latter 15 bighas, out of the 21 bighas 
mortgaged, for Rs, 1,000 and out of this money, 
Re. 958 odd were paid to the plaintiffs, who were 
present, in satisfaction of their decree. Tho plaintifs 
certified satisfaction and allowed the gale to be set 
aside. The plaintiffs then sued on their first mort- 
gage-bond and sought to make not only the lands 
remaining in the hands of defendants Nos.1 to 4 
liable but also the 15 bighas which had passed into 
the hands of defendants Nos. 5 to 10: 

Held, (1) that it was open to the plaintiffs in the 
proseut suit to proceed only against the mortgaged 
property remaining in the hands of defendants Nos. 1 


to 4; 
(2) that the plaintiffs could not be barred by estop- 
pel merely by reason of their not having stated 
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in the sale proclamation that there was a prior 
incumbrance; 

(3) that as the plaintiffs kept silont asto their 
prior lien when part of the property was sold to 
defendants Nos. 6 to 10, they were guilty of mis- 
representatior, and, therefore, they could not touch 
the part of the property sold to those defendants. 


Appeal from the decree of the District 
Judge of Rajshaye, dated September 19th, 
1911, modifying that of the Sub-Judge of that 
District, dated February 7th, 1910. 

Babus Mohini Mohan Chacnravirly and 
Krishna Kamal Mottra, forthe Appellauts. 

Babu Monmotha Nath Mooterjee, for the 
Respondents. 


JUDGMENT.—This is an appeal from the 
judgment and decree of the learned District 
Judge of Rajshaye whoin modification of 
the decree passed bythe Officiating Sub- 
ordinate Judge has dismissed the plaintiffs’ 
suit in respect cof the mortgage land, which 
was sold to the defendants. Nos. 5 to 10, and ` 
upheld the Munsif’s decree in their favour 
against defendant No.1 after contest and 
against defendants Nos. 2 to 4 ew parte in 
respect of the land remaining unsold. The 
plaintiffs appeal. 

The facts which are necessary to sat out 
are as follows: The defendants Nos. 1 to 4 
or rather defendant No. 1 on behalf of himself 
and the others executed a mortgage-bond 
in favour of the plaintiffs on the 28th Magh 
1299. A subsequent mortgage was executed 
by defendants Nos. 1 to 4 dated the 22nd - 
Falgoon 1300, upon the same property, The 
plaintiffs got a decree upon this second 
mortgage and put the property up for sale, 
On the day the sale was heldat Courtin 
execution of the decree the plaintiffs filed an 
application for having it published that the 
property was liable to a further incumbrance, 
but that application was dismissed on the 
ground thatit was too late. The property 
was sold and the plaintiffs obtained posses- 
sion. On the 8th August 1908, the sale was 
set aside under the following circum. 
stances:-—-The defendant No. 1 made arrange- 
ment with defendants Nos. b to 10 atthe 
Court house at Noagaon to sell 15 bighas, 
out of 21" bighas mortgaged, to the defendants 
Nos. 5 to 10 for Rs. 1,000 and out of thia 
money Rs. 958-£ 6 were paid on the same day 
at Noagaon to the plaintiffs who were present 
in satisfaction of their decree. On the same 
day the plaintiffs in the Court of Munsif ai 
Noagaon certified satisfaction and allowe 
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the sale which was held in execution of the 
decree for salein thesuit of the second 
mortgage tobe set aside. The plaintiffs 
now sgue on their first mortgage-bond, and 
they seek to make not only the lands remain- 
ing in the hands of defendants Nos. 1 to 4 
liable but also the 15 bighas which has 
passed inio the hands of defendants Nos. 5 
to 10. The learned Subordinate Judge held 
that if was competent to them to do so. 


The learned Judge in the Court below has, 
as we have teen, held that they cannot 
attach the property in the hands of defendants 
Nos. 5 to 10. But he has held in agree- 
ment with the Subordinate Judge that the 
suit on the second mortgage was not 
incompetent, ‘and for this he has relied upon 
the Full Bench ruling in Sundar Singh v. 
Bholu (1), and the defendants Nos. 5 to 10 
who aloneappear as respondents in this appeal 
have, as they have every right to do, taken 
objection that the learned Judge was in error 
in this finding, In the Allahabad case the 
Fall Bench held thatthe holder of two 
independent mortgages for one and the same 
property may sue to obtain a decree for 
sale on each of them separately. But what 
the learned Judge appears not to have 
noticed is that the Court also held that having 
obtained such a decree in each of the suits 
it would be difficult to see what benefit the 
two decrees would be to the plaintiffs except 
that the plaintiffs may execute one of these 
decrees by sale of the property, and if there 
is a surplus arising from the sale they may 
< probably attach that surplus in execution of 

the other decree, There is a later case which 
has been brought to our notice reported as 
: Keshavram Dulavram v. Ranchhod Fakira 
(2) and -there it has been held, that where 
a mortgagee holds two mortgages on the 
same property executed by the same person 
he cannot maintain a suit to recover the 
sum due on the latter mortgage only by sale 
of the property subject to the prior mortgage, 
that is to say, that the decree obtained by 
the plaintiffs in the first suit preclades him 
from any furtker lien tpon the property 
brought to sale. The Judges say: “It will 
be observed that section 43 of the Civil Proce- 
dure Code is imperative. Suppose a decree 
was passed for the plaintiff herein and he 


(1) 20 A. 822; A. W. N. (1898) 58, 
(2) 30 B. 156; 7 Bom. D. R. 811. 
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afterwards sued on the first mortgage, ‘as is the 
case here, it seems to us that that would be a 
‘aplitting of his claims’ within the meaning of 
Sir Lawrence Jenkins’ judgment, in Govind v. 
Parashram (8), which section 43 was intended 
to prevent”. 

Ib is argued by the learned Vaki] who 
appeared for the plaintiffs that asa fact the 
plaintiffs did get a decree in their suit 
upon the second mortgage and that they did 
in their plaint in that suit state implicitly 
that they reserved their lien upon the 
first mortgage, but that reservation wag 
objected to by the defendants in terms 
and the Court elected to procead with 
the suit and passed a decree without 
adjudicating upon what effect that decree 
would have upon fature litigation in respect 
of the first mortgaga. Upon consideration 
of the law as laid down in all these cases it 
seems to us that itis only open to the plaintifts 
in the present suit to proceed against the 
mortgaged property remaining in the hands 
of defendants Nos. 1 to 4 and possibly, as 
was pointed out in the Allahabad oase, against 
the surplus sale-proseeds obtained by defend- 
ants Nos. 1 to 4 from defendants Nos. 5 to 
10. But, of course, this case is different 
from the Allahabad case inasmuch as the 
sale to defendants Nos. 5 to 10 was not a 
Court sale. Bat the legal position of the 
plaintiffs which we have thus determined 
seems to us to throw a good deal of 
light upon the farther ` question as to 
whether the plaintiffs were guilty of 
misrepresentation in not disclosing to 
the defendants Nos. 5 to, 10 the fact of 
the existence of the first mortgage at the 
time they purchased (he property from 
defendants Nos. 1 to 4, 

There is an error in the judgment of 
the learned District Judge as to a question 
of fact. He states that defendant No. 6, 
states in his evidence that the 
money was paid through him to the 
plaintiff, and this is not improbable and 
may be accepted as trae, What this 
witness does say is that the money was 
paid through him to the defendant No, 1. 
But, in our opinion, this is immaterial, 
inasmuch as it is admitted by the plaintiff 
himself in his evidence that both he and 
his co-plaintiff were present at the time 


(8) 25 B. 161; 2 Bom, L. R. 864, 
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the transaction in connection with the setting 
aside of the sale was carried out ‘in the 
Noagaon Court-house, and the learned Judge 


finds that the plaintiffs must have known and | 


did know about the purchase by defendants 
Nos. 5 to 10 and did mot then disclose to 
them the fact of the existence of the first 
mortgage. 


It is argued, however, by the appellants’ 
Vakil that the learned Judge has based his 
finding of misrepresentation upon a wrong 
circumstance. He based it upon the fact 
that the plaintiffs announced to the world in 
their sale proclamation that the properties 
were not subject to incumbrance and the 
defendants Nos. 5 to 10 relied upon it and the 
plaintiffs not having disclosed to them at 
the time of their purchase the existence of 
the earlier mortgage they are estopped from 
ignoring or impugning the sale made to the 
defendants Nos, 5 to 10 of the 15 bighas. 


It does not appear tous that the plaintiffs 
can be barred by estoppel merely by reason 
of their not having stated that there was a 
prior incumbrance in the sale proclamation, 
for the plaintiffs did not then owe any daty 
to inform the defendants Nos. 5 to 10 who 
did not purchase atthe sale of this prior 
incumbrance. The authorities upon the law 
of mortgage have been freely cited to us, 
and the learned Doctor Ghose’s work upon 
Mortgage has been used as part of the 
argument of the learned Vakil for the 
plaintifs. “The law”, says the learned 
Doctor, “does not oblige the mortgagee io 
give notice of his charge to any person whom 
he knows to be’in treaty for the sale or 
settlement of the property. A mortgagee 
‘need not go out ‘of his way to give notice of 
his security upon hearing that the mortgagor 
is dealing with the estate’. An English 
authority is cited for this propcsition. But 
if a person who proposes to make an advance 
ona property informs a mortgagee of his 
intention in such a manner asto show that 
he intended to be guided by what he might 
hear from the mortgagee and the mortgagee 
remains silent, then in either of these cases 
the mortgagee will be held guilty of fraud; 
-and in the same way Story iu his Treatise on 
Equity Jurispradence deals with the matter, 
as we think it undoubtedly must be dealt 
with, as a question of evidence rather than 
one of mere jurisprudence. After mentioning 
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what the Roman Law was on the subject and 


‘how nearly the akin the English Law is, he 


says that as to what shall be deemed a consent 
the Roman Law is very guarded, for it is 
there stated that we are not to take fora 
consent of the creditor to an alienation of the 
pledge the knowledge which he may have of 
it, nor the silence which he may keep after 
he knowa it as if he knows that his debtor is 
about selling a house which is mortgaged to 
him and he says nothing about it. But in 
order to deprive him of his right it is 
necessary that it should appear by some act 
that he knows what is doing to his prejudice 
and consents to it, or that there is some 
ground to charge him with dishonesty for 
not having disclosed his right when he was 
under an obligation to do it, by which the 
purchaser was misled. 

The real question in this case is, therefore, a 
question of fact, namely, was the plaintiff, who 
was present at the negotiation for sale between 
defendants Nos. 1 to 4 and defendants Nos. b 
to 10 and was willing to receive the purchase- 
money in satisfaction of his decree and to 
have the sale set aside bound asa party to the 
transaction to disclose to the defendants Nos. 
5 to 10 the fact that he had a prior mortgage 
upon the property P? It is admitted that the 
property was sold for its full value to 
defendants Nos. 5 to10. It isadmitted that the 
plaintiffs were present at the transaction. It 
is stated by the defendant No. 6 that the 
defendant No. 1 and his Pleader showed him 
the sale proclamation and pointed out to him 


that there was no prior mortgage mentioned _ 


and stated as a fact that there was no such 
prior mortgage. The learned Judge’s finding 
appears to amount to this that the plaintiffs 


being present in the Court-house knew of ° 


this transaction and kept silent as to their 
prior lien. We, therefore, think that they 
were in fact guilty of misrepresentation and 
that the error which the learned Judge has 


“fallen into in discussing the evidence does 


not vitiate his finding, so that upon that 
ground alone his finding must be supported, 
But we would hold as we have already said 
that in law the plaintiffs are now precluded 
from suing to recover by a second sale of 
the property which has passed to the defend- 
anta Nos. 5 to 10. 
That being so the 
dismissed with costs. 


appeal must be 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
_ Frest Civil Appear No. 204 of 1912. 
March 10, 1914. 

Present: —Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
INDAR PAL SINGH AND OTHERS— 
DEFENDANT8—- APPELLANTS 

` versus 
MEWAH LAL AND OTHERS— PLAINTIFES—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Order IT, 7. 2, 
O. XXXIV, r. 14—-Mortgage—Decree for recovery of money 
Jue under mortgage, not satisfied—Subsequent suit for 
sale of property, whether maintainable—Limitation Act 


(1X of 1908), s. 19 —Acknowledgment o] debt by Manager 
of Hindu joint family, whether other members bownd. 


` A mortgagee brought a suit, on the basis of his 

mortgage for a simple money-decree only. The suit 
was decreed but the decree, not having been satisfied, 
he brought a second suit on the basis of the same 
mortgage for the sale of the mortgaged property: 

Held, that the second suit was maintainable under 
Order XXXIV, rule 14, in spite of the provisious of 
Order 1I, rule 2, of the Civil Procedure Code. 

An acknowledgment of a debt made within 
limitation by the manager of a joint Hindu family 
is binding on other members of the family. 


First appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
"28th February 1912. : 

Mr. Rahamatullah, for the Appellant. 

The Hon’ble Dr. Sunder Lal (with him Mr, 
B. K. Mukerjee), for the Respondent. 


JUDGMENT.-—-This appeal arises in a 
suit brought by the plaintiffs-respondents for 
sale upon a mortgage executed on the 6th 
of September 1895 by one Amir Singh, his 
four sons and his wife in favour of Mewah 
Lal and Lachmi Narain plaintiffs. Prior 
to the execution of. that mortgage another 
mortgage had been executed in favour of the 
Akhara Panchaiti in 1893. A suit was 
brought by the prior mortgagees and a 
decres was obtained by them under a com- 
promise to which the present plaintiffs were 
also parties. After this compromise was 
made the plaintiffs on the 29thof March 1900 
brought a suit on the basis of-their mortgage- 
deed for a simple money-decree, and they did 
not seek to enforce their right to bring the 
mortgaged property to sale. In that suit a 
decree was passed in favour of the plaintiffs, 
but as the amount of the decree was not 
paid the plaintiffs brought the suit out of 
which this appeal has arisen to enforce the 
mortgage. Various pleas were set up in 
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defence but they were overruled by the Court 
below and a decree was made in the plaintiffs’ 
favour for sale of tha mortgaged property. 
The decree, however, provides that the plain- 
tiffs would not be entitled to a decree absolute 
for sale unless they relinquished all their- 
rights under the money-decree obtained by 
them. 


The defendants, who are the mortgagors, 
and members of their family have preferred 
this appeal, and the first contention raised 
on their behalf is that in view of the provi- 
sion of Order II, rule 2 of the Code of Civil 
Procedure, the plaintiffs are not entitled 
to maintain this suit. This contention has, in 
our opinion, been rightly repelled by the 
Court below. Theanswer to it is furnished 
by the provisions of Order XXXIV, rule 
14, of the Code. That rule provides that if 
a decree is obtained under a mortgage, the 
property comprised in that mortgage will 
not be sold in execution of such a decree 
unless the mortgagee obtains a decree for 
sale of the property, but Order II, rule 2, shall 
be no bar to the maintenance of a saib for 
sale. 


It cannot be contended that the first suit 
brought by the plaintiffs for a money-decree 
could not be maintained. lt is true that 
Order IJ, rule 1, provides that all suits should 
be so framed as to afford ground for final 
decision upon the subjects in dispute and to 
prevent further litigation concerning them. 
The penalty for uot following the directions 
contained in that rule is provided by rule 
2. Ordinarily ifrule 1 was violated rule 2 
would preclude the plaintiff from bringing a 
second suit, but in the case of a mortgage we 
have the distinct provision in Order XXXIV 
rule 14, which permits of a suit being brought 
for sale upon the mortgage in spite of the 
provisions of Order II,rule2. Therefore 
it is manifest that the rule last mentioned 
is no bar to the present snit. It is urged 
that the bar is afforded by the fact that in 
their plaint in the previous suit the plaintiffs 
stated that they relingnished their right to 
enforce the mortyage._If this statement 


‘be regarded as an sgreement releasing their 


rights as mortgagees, that agreement being 
without consideration cannot be enforced 
The mere averment in the plaint that the 
plaintifs gave up their right under the 
mortgage for the purpose of that suit cannot 
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“suit. 
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ba regarded as an extinguishment of the 
mortgagee rights. 

Tt is next contended that section 11 of the 
Procedure is a bar to this 
The matter now in dispute was never 
directly or otherwise in issue between the 
parties in the former suit and it was nota 
matter which could have formed the ground 
of attack for the relief claimed in that suib. 
Therefore, in our opinion, section 11 or 
nny of.the explanations to that section 
has no application to the present case. 


The next contention was that the present 
claim was barred by limitation, As to. this 
we may only point out thas in the written 
statement filed in the previous suit the 
mortgage in question was admitted. So 
that there was an. acknowledgment of 
liability under the mortgage before the 
expiry of the prescribed period of limita- 
tion and a fresh start for the commutation 
of limitation accraed to the plaintiffs from 
the date of the acsnowledgment. In the 
written statement mentioned above the 
allegations in the plaint were admitted in- 
cluding an allegation as to the mortgage 
and the amount payable under the mortgage 
being due, and the only con‘ention raised was 
that the stipulation as to interest was hard 
and unconscionable. We think that the 
Court below came to a right conclusion 
in holding that the claim was not time- 
barred. The acknowledgment having beeu 
made by the managerof the joint Hindu 
family “was, in our opinion, binding on the 
other members. lb is not suggested that 
there was any fraud or collusion in oonnec- 
tion with the acknowledgment, 


The next 
the money-decree 


contention is that in 
which was passed in 
the former, suit the Court stated that 
“the plaintif would not be entitled 
to bring tosale the property mortgaged in 
the bond sued on.” This provision in the 
decree we understood to mean that under the 
decree which was passed by the Court the 
deeree-holders would have no right to bring 
the mortgaged property to sale, that is to 
say, that the mortgagees would not be allowed 
to violate the provisions of section 99 of the 
Transfer of Property Act. The Court 
evidently thought it possible that the 
plaintiffs might try to put the property to 
sale contending that they had relinquished 
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their right to enforce the mortgage, and, 
therefore, it considered it desirable that it 
should be clearly provided in the decres that 
they would not be allowed todo so. We do 
not think that the Court intended fo order 
or ordered that there would never be a suit 
for sale of the mortgaged property. 

A further contention was raised that the 
plaintiff should not be allowed interest at a 
higher rate than that allowed by the decree 
to which we have referred) Asto this wa 
may mention in. the first place that no such 
contention was raised either in the Uourt 
below orin the memorandun of appeal to 
this Court. Further as the plaintiffs are 
entitled tn sue updén their mortgage they 
have aright to claim interest at the stipu- 
lated rate up to the date fixed for payment. 
This part of the defendants’ case ia as 
untenable as the rest, 

As to the costs of the previous suit in 
regard to which a contention was put 
forward on behalf of the-appellants, we may 
observe that the plaintiffs will not be entitled 
to recover these costs having regard to the 
terms of the decree passed in this “case by 
the Court below. The costs of the present 
suit were incurred by the plaintiffs because 
they did not discharge the money-decres 
which was passed against them, and the 
plaintiffs have, therefore, in our opinion, been 
rightly awarded the ccsts of the present 
litigation. 


We accordingly dismiss the appeal with 
casts including in this Court fees on the 
higher secale. We extend the time for 
paymont for six months from this date. 
Interest atthe stipulated rate will run to 
the extended date. No further interest 
will be allowed after such date. 


Appeal dismissed. 
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YVALLIAPPA CHETTY U. SUBRAMANIAN CHETTY, 


MADRAS HIGH COURT. 
Civin Revision Petitions Nos. 95 anp 96 
or 1913. 

March 13, 1914. 
Present:—-Mr. Justice Sadasiva Aiyar 
and Mr. Justice Seshagiri Aiyar 
P, M. A. VALLIAPPA CHETTY— 
PETITIONER 
versus 


T. N. SUBRAMANIAN CHETTY— 


RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), s. 22— 
Hundi—Days of grace—Contract, not allowing days of 
grace, whether permissible. ` 

Per Seshagiri Aiyar, J.—1t is opon to parties to enter 
into a contract that the provisions of section 22, 
Negotiable Instruments Act, relating to days of grace 
shall not apply to them, and itis not open to the 
promisee to insist that the maker of the note shonld 
be compelled to take advantage of the days of grace. 
. Where the giving up of a benefit secured by law 

does not offend against public policy, the Courts will 
enforce a contract to that effect. 

` Rast India Company.v. Odit Churn Paul, 7 M. P. O. 

85; 13 Eng. Rep. 811; 14 Jur. 253, MacAllister v. 
Bishop of Rochester, 6 O. P. D. 194; 135 R. R. 739, 49 
LJ. ©, P. 448; 42 L.T. 81; 28 W. R. 584; Markham 
v. Stanford, 140, B. (N. s.) 876; 8 L. T. (N. 8.) 277, 
followed. 

No question of publio policy is involved in the 
inclusion or omission of provisions for days- of grace. 

Per Sadasiva Atyar, J.—As section 22 of the Negoti- 
able Instruments Act omits ina marked manner the 
provision in section 14 of the English Bills of Ex- 
change Act allowing the parties to contract that the 
bill shall come to maturity on the date fixed in ib 
without the addition of days of grace, itis nob open 
to the parties to contract themselves oub of the 
benefit of that section by agreeing that the days of 
grace shall be dispensed with, 

Hast India Company v. Odit Churn Paul, TM. P. C. 
85; 13 Eng. Rep. 811, 14 Jur, 253, distinguished. 


Petitions under section 25 of Act IX of 
1€87, praying the High Court to revise the 
decrees of the Oourt of the Temporary 
Sabordinate Judge of Ramnad, in Small Cause 
Suits Nos. 1406 and 1407 of 1911. 

Mr, A. Krishnasami Aryeh, for the Peti- 
tioner. 

Mr. A. Venkatarayula Aiyar, for the Re- 
spondent. 

JUDGMENT. 

Sapastva  AlYAR, J.—I have the great 
advantage of having read the judgment 
prepared in this case by my learned brother. 

It is often a difficult question to decide 
whether a statutory provision has been made 
solely for the benefit and protection of the 
individual in his private capacity or whether 
ome publicright and public policy is also 

avolved in it. I am inclined not to go behind 
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the plain words of a statute. Section 22 of the 
Negotiable Instruments Act clearly says that 
“every promissory-noteor bill of exchange, 
which is not expreased to be payable on 
demand, at sight or on presentment, is at 
maturity on the third day after the day on 
which it is expressed to be payable.” In 
the Contract Act, in the Transfer of Property 
Act, in the Negotiable Instruments Act and 
several other Acts there are numerous pro- 
visions made solely for the benefit and 
protection of the individual in his private 
capacity, and yet the Legislature has thought 


“ib necessary, whenever it wanted to indicate 


that the parties can waive the benefit of 
such provisions, to begin such sections with 
the words “in the absence of a contract to 
the contrary” or similar words. Ag 
section 22 of the Negotiable Instruments Act 
omits in a marked manner the provision in 
section 14 of the English Bills of Exchange 
Act allowing the parties to contract that the 
bill shall come to matarity on the date fixed 
in it without the addition of days of grace, 
I think that the promissory-note governed 
by the Negotiable Instruments Act cannot 
dispense with the days of grace, As regards 
the case, The Hast Indra Company v. Odit Churn 
Paul (1), it is, of course, binding on me 
but it seems tome ihat it is rather against 
the defendant. Lord Campbali’s words at 
page 112 are: “There might be an agreement 
that, in consideration of an inguiry into the 
merits of a disputed claim, advantage should 
not be taken of the Statute cf [imitations 

and an action might he 
brought “for “preach of such an agreement” 
(that is, as I take it, for damages for breach 
of such agreement). His Tordship, how- 
ever, proceeds to say, ‘but if to an action 
for the original cause of action the Statute 
of Limitations is pleaded, upon which issue 
ig joined......0...00.. the defendant, notwith- 
standing any agreement to inquire, ig 
entitled to the verdiat.” This rather shows 
that the statute law could ‘not be evaded 
by an agreement of parties though such an 
agreement might form the basis of independent 
action. I need not say that] pnt forward this 
conclusion of mine with some diffidence in. 
viéw of the arguments which have been pnt 
forward by my learned brother to uphold the 
contrary view. 


(1) 7 M. P. O. 85:13 Eng. Rep. 811; 14 Jur 253, 
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J entirely agree, however, with my learned 
brother on the 2nd point discussed in his 
judgment. Ido not believe that the 2ad 
plaintiff had the authority of the 1st plain- 
tiff to present or to sign the plaint on behalf 
of the Ist plaintiff when the 2nd plaintiff so 
signed and presented it. 


Tam also satisfied that there was no rati- 
fication by the Ist plaintiff of the Quad 
plaintiff's said act before the period of limi- 
tation was over and any ratification after the 
expiry of the period of limitation cannot be 

-allowed to the prejudice of the defendant. 


J, therefore, agree that these civil revision’ 


petitions should be dismissed with costs. 
SESHAGIRI Aryar, J—The gaib is brought 
on a hundi executed on the 18th May 1908 
which runs as follows:— 
“180 days after date 
promise to pay etc.” 
The 180 days ended with the 14th of 
November 1908. The suit was instituted 
on the 15th of November 1911. The ques- 
tion for decision is whether ander section 22 
of the Negotiable Instruments Act the 
plaintiff can claim that limitation commenced 
to run against him only on the 17th of Nov- 
ember when the three days of grace allowed 
by that section expired, although the contract 
of the parties excludes the days of grace. 
Under the English Law, the Bills of 
Exchange Act of 1882, section 14, which 
corresponds to section 22 of the Tudian Act, 
provides that the days of grace shall be 
included only when the bill itself does not 
otherwise provide. The Indian Act does not 
contain a similar provision. Moreover, there 
the Act which protect 
rights of parties under contracts notwith- 
standing anything to the contrary in the 
sections of the Act. (See sections 3z, 35, 37 
and 38.) On this ground it is argued that 
the omission in section 22 of words saving 
the ‘contract of parties implies that the 
Legislature deliberately precluded parties 
from entering into. contracts against the 
provisions of section 22. The report of the 
Select Committee on the Negotiable 
Instruments Bill shows that an endevour 
was made toomit all reference to days of 
grace in the Act itself but that failed. I 
am not prepared to accede to the contention 
that the failure to save the rights of parties 
in section 22 was a deliberate departure 


(without grace) I 


are provisions in 
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from the rule of English Law. It is a 
case of accidental omission. There was no 
intention to enact a separate rule of Jaw in 
this country on the question of days of grace. 
I may also point out that the provision that 
a note shall be payable only after the days 
of grace is prema facie for the benefit of the 
maker of the note, and if he chooses to give 
up his privilege, the promisee cannot 
insist upon his taking advantage of.the rule. 
As pointed ont in MHalsbury’s Laws of 
England, Vol. II, Note to section 806, in 
all the continental countries, provision for 
days of grace has been abolished. It can, 
therefore, be safely assumed that no question 
of public policy is involved in the inclusion 
or omission of provisions for days of grace. 
In The East India Oompany.v. Odit Ohurn 
Paul (1) Lord Campbell, in delivering the 
judgment of the Judicial Committee, points 
outthat it wasopen tothe parties to stipulate 
that the ordinary rules of limitation shall 
not bind them with reference to particular 


contracts, the reason of the rule being 
that the non-observance of the statute 
affects only private rights and private 
individuals and does not offend against 


public policy. In MacAllister v. Bishop of 
Rochester (2), Lindley, J, held that private 
rights can be waived or renounced by parties 
to the contract; but if one of the contracting 
parties happens to occupy a fiduciary 
position, it was not open to him to give 
up rights which inhere in the general 
body of the public and not in him in bis 
private capacity. The learned Judge observes; 
“We think, therefore, the well-known 
principles of equity on which the defence 
set up is based are not applicable to a 
case of this description.” This observation 
was made in answer to the argument of 
Counsel that public policy is not opposed to 
parties waiving private rights. In Maxwell’s 
‘Interpretation of Statutes’, 4th Edition, the 
general law is thus summarised at page 5804, 
“Another maxim which sanctions the non- 
observance of a statutory provision is that, 
‘cuilibet licet renuntiare juri pro se introducto,’? 
Every one has a right to waive, and to agree 
to waive, the advantage of a law or rule 
made solely for the benefit and protection of 

(2) 5 0. P. D. 194 at p. 206; 49 L. J. O, P, 448; 42 
L. T 81; 28 W.R. 584. 


#55th Edition page 625.—Ed. 
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the individual in bis private capacity and 

- which may be dispensed with without in- 
fringing on any public right or publio 
policy.” The cases of Markham v, Stanford (8) 
and Walton v. Mascall (4) are illustrations 
of this rule. The American Law on this 
point is very clear. In 7 Encyclopædia of 
Law and Procedure, page 871, it is stated: 
_ Although the law merchant allows days of 
grace, the parties may stipulate that they 
shall not be allowed and, if the instrument 
shows an intention, it will be given effect. 
In some states the statute in terms allows 
grace only where the instrument contains 
no provision or stipulation to the contrary. 
The mere fact that an instrument or a 
memorandum therein states that itis due 
or payable on a certain day does not exclude 
grace. Even where there is no stipulation 
excluding days of grace, the right to grace 
may be waived by the party bound, as where 
a tender of payment is made on the day of 
maturity without grace “and is refused on 
other grounds.” The above authorities 
show that where the giving up of a benefit 
secured by law does not offend against 
public policy, or is not renounced by a person 
who holds a representative character, the 
Courts will enforce the contract. In this 
case the parties have chosen to expressly 
stipulate that the days of grace shall not be 
counted in reckoning the due date; and the 
individual for whose benefit the provision of 
law was intended has agreed to abide by the 
terms of the contract. I have, therefore, 
come to the conclusion that it is open to the 
parties to enter into a contract that the 
_ Provisions of section 22 relating to days of 
grace shall not apply to them; and. it is not 
opento the promisee to insist that the 
defendant should be compelled to take ad- 
vantage of the days of grace in order that 
the starting point of limitation for him 
may commence on their expiry. My decision 
is that the suit is barred by limitation. 

The decree of the Subordinate Jadge can 
be supported on another ground also. The 
suit was instituted by two plaintiffs but the, 
plaint was signed only by the second. The 
2nd plaintiff claims to be the agent of the 
first. The Court returned the plaint on the 


ground that the Ist plaintiff had not signed 
(3) 14.0. B, (xN. s.) 376; S L. T. (a. s) 277; 135 
R. R. 789. 
(4) 13 M, & W. 452 at p. 458; 14 L. J. Ex. 54; 2 
Dowl. & L. 410; 67 R. R. 671. 
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it; it was not represented until after the 
period of limitation was over. The affidavit 
filed to show that the 2nd plaintif had 
authority to file plaints does not give parti- 
culars regarding the authorisation. I am 
unable to hold that the 2nd plaintiff had 
authority prior to the institution of the suit 
to file the plaint on behalf of the Ist plain- 
tif. The suit is, therefore, barred by limita- 
tion on that ground as well. 
I dismiss the petitions with costs. 
Petitions dismissed, 


PRIVY COUNCIL. 
ÅPPEAL FROM THE Lower BURMA OHIEF Court. 
February 25, 1914. 
Present: —Lord Shaw, Lord Moulton and 
i Mr. Ameer Ali. 
MA NHIN BWIN— APPELLANT 
versus 
U SHWE GONH—Responpent, 

Burmese Buddhist Law—Succession--Co-heirs— 
Living separately —Brothers and sisters exclude parents. 

According to Burmese Buddhist Law brothers and 
sisters are also co-heirs and, when living separate 
from their parents, the survivors succeed the deceased. 

Therefore, where threo sisters had settled separately 
from their father, the last surviving sister was held 
entitled to the estate of her two deceased sisters in 
preference to their father. 

Appeal against the judgment of Mr, Justice 
Hartnoll and Mr. Justice Parlett, dated 14th 
June 1910, reported as 9 Ind. Cas. 442; 4 
Bar. L. T. 1; 5 L. B. R. 281. 

JUDGMENT. 

LORD Saaw.— This is an appeal from a 
judgment and decree of the Chief Court 
of Lower Burma. The judgment is dated 
the 14th June 1910,“ and it reverses a 
decree of the same ‘Court in its Original 
Civil Jurisdiction dated the 16th February 
1909. The appeal is also from an order 
dated the 2nd September 1910 which reject- 
ed the appellant’s application for a review 
of the decree first mentioned, 

The question to be afterwards dealt with 
is one’of wide spread importance, affecting 
Tt is, 
however, necessary to state the circumstances, 
which are few and plain, in such a way 
as to show the limits of the decision which 
is about to be pronounced. These will 
appear as the narrative proceeds. 

The respondent, U Shwe Gone, had three 
daughters by his first marriage. These were 


* See 9 Ind, Cas. 442; 4 Bur. L. T. 1; 5 L. B. R, 
231 - Ba, 


MA NHIN BWIN Y. U ESHWE GONE, 


Mah Nhin Bwin, the eldest, Mah Nhin Boo, 
about two years younger, and Mah Nhin 


Ghioe, about six years her junior. The 
eldest, Mah Nhbin Bwin, is the appellant 
in this case. She was born about the 
year 1865. 


These three sisters lived together apart 
from their father. They traded in cocoanuts 
in the Municipal Bazaar at Rangoon. This 
state of matters lasted for many years, and 
one of the outstanding facts in the case 
is the complete separation of these ladies 
from their father, who had married again. 
They were, in fact, independent traders. 
In later years their business appears to 
have been of considerable importance. One 
part of it, for instance, mentioned in the 
proceedings, is three cargoes of Nicobar nuts, 
of which one of the ladies was consignee, 
and the combined value of which amounted 
to a large sum. In the year 1899, the 
three sisters bought a house in Rangoon 
with money derived from the profits 
of their trading, and they thereafter always 
lived there together. What were the exact 
relations in the eye of the law as between 
these three ladies need not be determined 
in this case. Whether they were all, or 
any two of them, in full partnership or 
in joint adventure with each other does 
not require to be decided in view of the 
events of death which happened, and of 
the opinion ou the legal point of succession 
which is afterwards to be announced, 


In May 1905 Mah Nhin Ghine died. 
Her sister, Mah Nhin Bao, took out Latters 
of Administration and took possession of 
her property. Their father, the respondent, 
however, made a claim thereto, and threaten- 


ed proceedings, bnt nothing further was 
done. In June 1906 Mah Nhin Boo died 
of plague. Of the three sisters, the 


appellant was thus the sole survivor. 

Should it accordingly be determined, as 
the respondent contends, that he, being 
the father of these two deceasing ladies, 
is entitled by the law of Barma to suegsed to 
their property as their heir in preference 
to their Surviving sister, then the corpus 
of the estate, whether it originally belonged 
to the ona sister or the other, or to both, 
will go to him. If, on the other hand, 
as the appellant, the surviving sister, 


oonteads, ib be the cage that she is entitled as 
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such to succeed as heir to her sisters, then 
again the entire corpus of the estate of both 
will pass to her in preference to her 
father. The point to be determined in this 
case is which of those two contentions is 
correct according to Burmese Buddhist Law. 

A subsidiary question was raised in the 
appeal. It was founded upon allegations 
of commercial partnership existing between 
the appellant and her, sister, Mah Nhin 
Boo. Separate issues, which in appropriate 
circumstances might conte to be of great 
importance under the law of Burma, were 
raised as to the rights of a surviving partuer, 
on the one hand in a full partnership, 
and on the other in a limited partnership 
or co-adventure. These questions have not 
been lost sight of, but they are superseded 
by the conclusion to which their Lordships 
have come as to the right of succession 
in law by the father on the one hand, or 
by the sister on the other. The right of 
succession being determined in favour of 
the surviving sister carries with it and 
covers subsidiary rights of partnership as 
among. the sisters infer se. No pronounce- 
ment accordingly is necessary in regard to 
the separate case under this head. 


A still further question has been argued, 
and it is well illustrated by tke course 
which the case took in the Courts below. 
The learned Judge in the Court of first 
instance held .that by Burmese Buddhist 
Law tbe respondent, the father, was en- 
titled to succeed to the estate of his two 
deceased daughters in preference to the 
appellant, their sister. But he also held 
that the father by his conduct, which in 
the opinion of the Court amonnted to 
“desertion and intentional and deliberate 
neglect of the ordizary duties of affection 
and kindred,” had forfeited the right of 
succession whish would otherwise have 
opened to him, and that for this reason 


the suit, which was to declare such a right 
of succession, must fail: On this latter 
point the Appellate Court came to a 


different conclusion, holding that the respond- 
ent’s conduct had not been so grave and 
reprehensible as to justify forfeiture. Accord- 
ingly agreeing as it did with the Court 
of first instance, that the father fell to 
be preferred as the heir entitled to the 
succession to hig daughter's estate, they 
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affirmed that right and gave decree in his 
favour. Rat the Appellate Court, in reach- 
ing their conclusion as to the import of 
the appellant's conduct, showed very clearly 
“by their judgment that, so far as actual 
separation in life of the daughters from 
their father was concerned, this had been 
established beyond doubt; and in short it 
may be taken asa salient fact in the 
present case that the life lived for years 
by these ladies was lived as a life sepa- 
rate from and independent of their father. 

The need for this fact being pointedly 
alluded to is that their Lordships are 
desirous that the present case should not 
be held as dealing with or affecting parental 
rights in cases where the family continues to 
live together. The rights of a parent in Burma 
“in such circumstances appear, according to 
their traditions and text-books, and to 
Eastern patriarchal ideas, to be of a high 
order; and they indeed recall to the mind 
various drastic rules of the earlier Roman 
Law with regard to the scope of the patria 
protestas. Many illustrations arise in the 
books, but one may suffice. It is mentioned 
in even the Manukye, the anthority of 
whichis the subject of separate treatment 
hereafter, that an impoverished parent could 
sell his children into slavery. These 
observations are, of course, not made to give 
any colour to the view that rights to such 
an extent still remain in modern Barmese 
Law or Practice, but to indicate that the idea 
_of the powers of a parent in his patriarchal 
capacity over an undivided household may 
lead to conclusions which hold no place in 
roles of succession to the estate of children 
who have left the father’s establishment and 
become separately settled in life. 


On the broad, distinct, and simple issue 
now to be determined, it might have been 
thought that the recorded traditions and 
legal institutes of the country would have 
been clear. Unfortunately, itis very far from 
being so. This may,-no doubt, be accounted 
for to some extent by the fact alluded 
to by Burge (‘Colonial and Foreign 
Law,” 1. 60), that litigation was appealed 
to “when the parties refuse such com- 
promises as may be suggested by rela- 
tions and village elders.” This salutary 
practice of compromise has the disadvantage, 
however, that ita results do not enter the 
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records or procure: the stamp of authority 
for a guide in future cases. So far as 
these results or the decisions of local native 
tribunals are concerned, they appear tc have 
failed to find a place in the chronicles of the 
people. 


There were, however, as there are still, 
documents that could be appealed to, all of 
them authoritative, but varying in the 
weight of their anthority. These are the 
Dhammathats, usually reckoned as thirty- 
six in number. They form the expositions of 
inter alia customs and juridical rules, their 
dates of issue varying sometimes by many 
hundreds of years. Itis, no doubt, true that 
with regard to them a certain evolution 
can be traced, and it seems by those who 
have written on the subject also to be 
admitted that they differ from the ordivary 
legal institutes in this sense, tlat a chango 
ot dynasty was sometimes accompanied by a 
fresh composition in the shape of a new, 
and, it might be, a comprehensive Dhamma- 
that, which, while not removing or 
extinguishing its predecessors, appeared 
upon the scene clothed with the authority 
of the fresh Government and contain- 
ing the latest revisal of accepted juridical 
doctrine. 

It appears to be acknowledged thai the 
Jaws, or rules, contained in tke earlier 
Dhammathats werein their remotest origin 
derived from the laws of Manu, which 
reached Burma ky wayof Scuthern India. 
But with the establishment of Buddhism 
and the spread of Buddhist doctrine came, 
in the course of time, the not unnatural 
desire to strergthen the sanctions of juridical 
rule by associating iis foundations, the 
Dhammatlats themselves, with the religious 
sentiments of the people, and in the later 
Dhammathats the commands, precepts, 
and principles are represented as truly being 
emanations from the spirit of Buddha 
himself, 

This state of matters must have made tho 
administration of justice still dependent on a 
comparison’ of Dhammathat with Dhamma- 
that “and a balancing of the weight of 
their authority. It cannot be said that at 
the present moment such difficulties have 
disappeared. Traces of them, indeed, aro 
plain enough in the present case, and oro 
cannot peruse the judgments under review 
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without noting the care with which the 
learned Judges of Burma address themselves 
to this task. 

There are two views which may be taken. 
Hither the subject is dealt with sufficiently 
by a single clear or governing authority, or 
the Dhammathats as a whole must be sollat- 
ed, and judgment determined by the best 
balance which can be framed as the result of 
their dicta. The Judges of the Court 
helow have adopted the latter course, and 
with regard to it their Lordships are not 
satisfied that even on sneh a collation the 
balance has been correctly struck. But the 
importance of the subject induces their 
Lordships to put on reeord how this matter 
stands according to all t-e Dhammathats, if 
the version contained in the Digest of the 
Burmese Buddhist Law concerning inherit- 
ance and marriage, prepared by Mr. U 
Gaung, be taken. Mr. Gaung was a mem- 
ber of the Legislative Council of the 
Lieutenant-Governor, and the Digest was 
prepared under the authority of the late 


- Judicial Commissioner and is published 
with the sanction of the Government of 
Burma. 


As showing the variety and conflict of the 
Dhammathats, reference may be made in 
particular to sections 310 and 311 of Volume 
l of the Digest of Burmese Buddhist 
Law on the subject of inheritance. Section 
310 refers to “relatives of previous genera- 
tions who are not entitled to inherit,” 
and the rule of the Manukye is thus 
cited, 

“The rule whereby elder relatives are 
debarred from inheritance is as follows :—~ 
The co-heirs live apart from one another; 
one of them dies without leaving a wife or a 
husband or a child; his or her estate shall be 
partitioned among his or her younger brothers 
and sisters, but not among the elder co-heirs.” 

The point of the citation is as to the 
significance of the word “co-heirs” in this 
passage, and that is illustrated by section 311, 
where Mr. Gaung quotes from the Dham.- 
mara :— 

“The five kinds of co-heirs are the 
following, namely, one’s elder and younger 
brothers, elder and yourger sisters, and their 
children.” à 

It would thus appear that it was not 
within the conception of the Manukye on tbis 
particular section 310 to reckon the pareng 
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as having a preferred right to the co-heirs. 
The co-heirs came first, namely, the brothers 
and sisters of the deceased; and the point of 
the section is that as among these it was the 
younger brothers and sisters that were 
preferred to the elder co-heirs. As stated, 
the introduction of the parent as to be pre- 
ferred to brothers and sisters as a class and 
as a whole is completely negatived. 

But their Lordships recognise that the real 
difficulties of the case—and that the difficul- 
ties are real is established not,only by the 
consideration given to the matter by the 
learned Judges in the present case, but by 
the course of Burmese decisions to which 
they refer—arise from the construction of 
section 311. That section deals with 
“relatives of previous generations who ure 
entitled to inherit,” 

The conflict had better be exhaustively set 
forth, and the forces on either side stand in 
this way :— 

On the side of preferring the parents and 
ignoring the brothers and sisters, the Dham- 
mathats stand as follows: 

Manu.— “On the death of a person leaving 
not even a casually adopted son, his or her 
parents may inherit,” 

Various other Dhammathats are . cited by 
Mr. Gaung to the same effect as this extract 
from Manu. 

Vilasa,—' In the absence of descendants 
the parents are entitled to inherit.” 


This is repeated—almost literally—in 
Dhammathat Kyaw, in Nandaw, and in 
Vannana. 


Razathat. —" If the deceased person leaves 
no wife, children, grandchildren, or other 
descendants, his parents, grand-parents or 
other relatives of previous generations are 
entitled to succeed to the estate.” 

To the same effectis the extract from 
Varulinga, namely, “In the absence of sons, 
including these publicly or casually adopted, 
the parents are entitled to inherit,” 

Finally comes Kyannet.— “In the absence 
of wife and children, the parents are entitled 
to inherit the estate of their son.” 


It is plain that these extracts do not pro- 
ceed upon the principle of express exclusion 
of aright of succession by brothers and 
sisters. The brothers and sisters are 
omitted or ignored in the statement of the 
snccession. 
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On, the other, side, the same section 
(ection 311) ‘cites later - Dhammathats 
which give very ample warrant not 
for ignoring, but for recognising, and for 
placing in priority to parents, the rights of 
succession on | the part of brothers and 
sisters. The historical light in which these 
later Dhammathats should be viewed will 
be remarked upon later. But meantime 
this observation may be made. The opinion 
appears to be entertained that the Burmese 
Empire was in the 18th century of the 
Christian era one of the greatest Empires 
of the Hastern world. But it is at least 
certain that in the middle of that century a 
strong attempt was made to put the jurispru- 
dence of Burma into a settled and more easily 
referable form. In the reign of Alompra 
one of his Ministers, a Judge, completed a 
prose Dhammathat, known as the Dhamma, 
and the citation from the Dhammathats 
affirmatory of the right of succession on the 
part of brothers and sisters as in preference 
‘to parents becomes thereafter fairly clear. 

These citations are as follows:— 


The Dhamma.— If a deceased person 
has neither co-heirs nor descendants, his or 
her parents ghall inherit the estate.” 

Tt has been already made clear that, co- 
heirs include brothersand sisters, and the 
exclasion of a right of succession by the 
parents if such brothers or sisters are alive 
is thus plain. 

The Manukye.—‘‘The general rule is that 
relatives of previous generations shall not 
inherit the property of their descendants. 
But ifa person dies leaving neither wife, 
children, brothers nor sisters, his parents 
become his sole heirs.” 


The Vannana has been already cited as 
ignoring the rights of brothers and sisters 
in one passage, but in another the stituation 
is expressed thus:— Failing children, the 
parents or brothers and sisters of the 
deceased are entitled to inherit.” 

The  Rajabala.—‘In the absence of 
husband or wife, children, and brothers or. 
sisters, the parents are entitled to inherit.” 

The Manu.—“If children living apart from 
their parents die leaving neither heirs nor 
co-heirs, their parents inherit the estate.” 

Otttra.—‘In the absence of heirs, parents, 


grandparents, or other relatives are entitled | 


to inherit,” 
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Kyetyo.— ‘In the absence of other relatives’ 
the parents are entitled to inherit.” 

‘Tt will be subsequently shown that by the 
use of the phrase, ‘in the absence of other 
relatives,” is meant simply “in the absence of 
brothers and sisters.” This would necessarily 
appear to be so. And itis from this body 
of authority quite manifest that the right of 
parents is not only not preferred, but is on 
the contrary very plainly postponed to the 
rights of succession on thé part of brothers 
and sisters. 

With regard to the Dhammathats as a 
whole it has to be admitted that the figurative 
language 80 frequently employed becomes 
little helpful iu expiscating the idea of 
inheritance. “It is natural,” says ftazathat, 
“for sea-water to flow back into the ocean 
after entering rivers and streams;” and in 
another passage, “When lakes are full, 
the overflow is returned torivers and streams, 
and tidal water always flows backto the 
ocean.” Inlater centuries the mind of tho 
commentators was still struggling with these 
figurative expressions; as, for instance, in the 
Manu Vannana: “In the absence of wife 
and children, the parents inherit.. Why so? 
Because of the water which flows into the 
sea a portion returns up the river.’ The 
figure which earlier appears is the simple 
one of water which cannot find an outlet 
being borne back to its source; but as the 
Dhammathats develop itis found that the 
source of the returning water cannot be 
reached until the intervening inlets and 
creeks have all been filled up,and there 
appears to be the conception accordingly, 
not of at once reaching to the source, namely, 
the parent, without having exhausted the col- 
laterals, namely, the brothers and sisters. 
These struggles with figurative language 
appear even in the decisions in recent times 
in the Courts in Burma, and, asis not 
obscurely indicated in some of these judg- 
ments, they rather perplex than help the 
mind, 

In their Lordships’ opinion the balance of 
the authority of the Dhammathats is upon 
the side ofthesisters aud brothers of the 
deceased being preferred to the parent. It 
has been already noted thal there is nowhere 
throughout any of the Dhammathata a specific 
exclusion of brothers. and sisters, and it may 
further be added that the language of the 
earliest Dhammathats, where collaterals are, 
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as has been stated, eitber omitted or ignored, 
seems not to bə analysed or explained or the 
omission accounted forin the later Dham- 
mathats bolding the same view, and the 
concurrence is a mere repetition. Their Lord- 
ships incline to the opinion—and a special 
reason therefor will be immediately given— 
that a clearer note is struck by the Dham- 
mathats from the time of the 12th century 
of the Burmese, or from about the middle of 
the 18th century of the Christian era. 
Brothers and sisters as such, co-heirs as such 
and relatives as such are all dealt with and 
find a place in the discussion, and wherever 
they appear as a class they appear in the 


first rank, that is to say, in the rank preferred 
to parents. 


But these views of their Lordships are. 
fortunately confirmed by another and an his- 
torical consideration. There can be little 
doubt that in the middle of the 18th century 
of the Ohristian era the conquest and sub- 
jugation of the country by Alompra was 
accompanied bya serious attempt by him 
and his high functionaries of State to 
place the jurisprudence of the country in 
a position’ of fresh and settled authority. 
One of his Ministers, supposed to be a 
Judge, issued under the royal authority 
one Dhammathat in prose, known briefly as 
the Dhamma. Another, “in charge of the 
Moat of the City of Shwebal,” and taken 
by Dr. Forchhammer to have been Alompra’s 
Minister of War, compiled in prose the 
Manugye or Manu Kyay Dhammathat, and 
it is this document last mentioned which was 
issued by royal authority in 1756, and which 
obtained the commanding position which it 
seems to have occupied fora succeeding 
period of nearly 170 years. 

What was the attitude of the British Gov- 
ernmentin respect of these particulars con- 
stituting the foundations of Burmese Law? 
A period of about a century in the case of 
Lower Burma and a period of abont 
130 years in the case of Upper Burma 
intervened between the Alompraic Code 
and the British occupation. During this 
intervening period the Burmese juris- 
prudence had existed on the footing just 
described. 


It would have been, of course, open to 
the British Government to adopt the ancient 
practice of issuing a fresh and autheritative 
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Code. Bat ib was more ia avcord with the 
genius and practice of the extension of 
British rule and of the incorporation of vari- 
ous races and populations within the British 
Empire to accept the native laws in their 
main elements in so far as they contained 
a working system of jurisprudence which 
was in accord with the traditions and habits 
of the people. This latter course was 
adopted. An instance to hand may be cited: 
In 1892, after the overthrow of King 
Theebaw and the establishment of settled , 
order in Upper Burma under the British 
rule, a circular was issued “for the assist- 
ance of the Courts in dealing with ques- 
tions of Buddhist Law.” The Circular issued 
a translation of the Latters Patent in use 
under the Burmese Government for the ap- 
pointment of Judges. A list of Dham- 
mathats was appended to it, but, as show- 
ing the complexity of the subject, the Judi- 
cial Commissioner adds that he “will be 
glad of information regarding .any copies 
that may be extant of any of these Dhamma- 
thats other than tthe more commonly 
known ones.” After a recital of many re- 
sounding titles of the Sovereign, including 
that of “Mighty Fountain of Justice,’ the 
Circular proceeds thus:— 

“Now with respect to the office of Fades; 
it ig on this wise: In the Kingdom of which 
We are the Sovereign Ruler our numerous 
subjects must not be permitted one to oppress 
another, and the Judges must admonish and 
chastise, repress, and judge. In case of dis- 
pute they must, in accordance with the 
Dhammathats, enquire into the causes of 
the people and decide between them, And 
for this purpose they are appointed to the 
Courts as Judges.” | 

Thig is the general rule, involving as ib 
does that judicial task the difficulty of which 
has been already mentioned. 

To recur fo the Manu Kyay—which for so 
long had been recognised as the leading guide 
in the administration of justice. Professor 
Forchhammer, in his Treatise on the Sources 
and Development of Burmese Law, thus des- 
cribes it: 

“This Law Book is written in plain 
Burmese with very little Pali intermixed. 
It is not really a Code or a Digest of Law, 
but rather an encyclopsdie record of existing ` 
laws and customs and of the rulings pre- 
served in former Dhammathats. Maun Kyay 
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does not attempt to arrange the subject-matter 
or to explain or reconcile contradictory pas- 
sages; religious elements are'freely introduced; 
unjust Judges shall suffer punishment in Hell 
with head downwards; a man to, whom de- 
posits are made must be a strict -performer 
of the religious duties; a person guilty of 
perjury will be visited by preternatural 
purisbments.” > 


# And having dealt with the development of 
Barmese jurisprudence and made a division 
of it into three periods, Dr. Forchhammer 
concluces thus: ; 
Tke Manu Kyay incorporates the contents 
of the Law Books of the first and second 


periods and records laws and customs existing. 


aworg the people of his time. It deals with 
the religious laws and usages of the Brabmins 
and the monastic rules of the Buddhist 
clergy. It allows the Buddhist element to 
predominate and draws largely from the 
Buddbist Scriptures,” 


It is not seriously disputed that the 
authority of this text-book, where it is clear, 
as among the Dhammathats, is of the highest 
rank. And accordingly, when British rule 


was extended over Burmese territory, the - 


recommendation to the judicial officers 
substantially accepted this situation as 
ib was found. In the words of Dr. 
Forehbammer: 


‘ “The Manu Kyay is to this day the most 
widely read and studied law book in Burma, 
acd after the British had taken possession of 
this Province the natives pointed to this 
Dhammathat as containing the body of laws 
by which they had been governed.” 


Much has been done during the last thirty 
years tc extend the knowledge of the various 
Dhbhammathats; and the labours and encourage- 
ment of the Judicial Commissioner, Sir 
John Jardine, have greatly assisted this 
extension. The Manu Kyay itself has been 
textually translated by Dr. Richardson, ard 
jr in familiar use as a work of reference; and 
their Lordships do not understand that the 
pre-eminent authority of this Dhammathat 
kas been lowered by the labours of other 
authors or the translation of cther Dham- 
mathats, 

On the point in issue in the present casa, 
the Digest of Mr. Gaung represents the dicta 
of the Manu Kyay thus:— 
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“The general rale is that relatives of 
previous generations shall not inherit the 
property of their descendants. But if a 
person dies leaving neither wife, children, 
brothers nor sisters, his parents become his 
sole heirs.” 

There does not seem to be any room for 
ambiguity here. Both classesare dealt with. 
The one class—wife, childres, brothers, and 
sisters—are specifically and exclusively pre- 
ferred to the other class, namely, parents. 

In the 10th book, chapter 19, of Dr. 
Richardson’s translation, the text reads 
thus: — 

“Though this is the law (that property 
shall not ascend), why is it also said the 
father and mother of the deceased have a 
right. to his property? Because if the 
parents be alive and the deceased has no 
other relations, they shall inherit his pro- 
perty.” . 

In short, the Manu Kyay is clear that 
the property sannot ascend to parents unless 
there be no other relations, and “relations,” 
it should be added, ara, as appears clearly 
from chapters 17,19, 22 and 25 of the same 
book, synonymous with brothers and sisters. 

Their Lordships do not think it necessary 
accordingly to pursue the enquiry further. 
In this Dhammathat, which still remains of 
the highest authority, the succession of 
brothers and sisters in preference to parents 
is established beyond doubt. This being go, 
the other Dhammathats do not require to 
be appealed to to clear up any ambiguity. 
Were that appealto be made, it would, in 


the opinion of their Lordships, as already 
stated, lead to the same result, 
The doubt, however, thrown upon the 


subject by the judgments of the Courts balow 
can be explained to some extent by a brief 
glance at the development of authority on the 
subject. 

The sense of the Manu Kyay and the 
authority of its rule, as above expounded, 
seem to have been accepted in Burma until 
the year 1894, Onthe 12th November of 
that year there occurred the case of Mi San 
Hla Me, and the narrative is observable:— 

“The two lower Courts bave held tha 
according to Buddhist Law property cannot 
ascend where there are collateral heirs, aud 
they have awarded plaintiff’s claim. The 
general rule that properly shall not ascend 
is laid down in the Manu Dhammathat, Book 
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10, sections 1, 18, 19, but the rule is not with- 
out exceptions.” 

(It may be noted that the “Manu Dham- 
mathat” here referred to is simply the Manu 
Kyay.) 

The exception referred to in that case had 
reference to the separation of one from his 
adoptive brothers and sisters, and to an adopt- 
ed son living with his adoptive mother, It 
is manifest that this so-called exception has 
nothing to do with the present broad and 
general case. And it is also clear that the 
law as above laid down was held to be the 
general law of Burma, 

Thereafter, however, a certain mischance 
arose by way of what is reported as an obiter 
dictum in the case of Maung Chit Kywe in 
the year 1895. The substantial question in 
the case is described as “whether the brothers 
and sisters of the father of the deceased, Mah 
Pean, who was unmarried, have, under the 
rules of inheritance in the Dhammathats, a 
title to the estate of Mah Pean superior to 
any title of the defendant as step-father 
living with deceased.” Here it is also quite 
clear that the broad and simple question now 
to be determined was not before the Court, 
The step-father was held to have no equitable 
claim, but in the course of the judgment 
there occurs this sentence: 


“The Buddhist Law is opposed to the 
ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed to 
ascend, first tothe father and mother, and 
failing them, to the first line of collaterals, 
and in the absence of heirs in that degree, to 
the grandfather and grandmother and the 
next line of collaterals.” 


By “the first line of collaterals” is here 
meant the line of the father and mother, and 
at will be observed from this sentence that 
the troe line of collaterals, namely, the 
sisters and brothers of the deceased them- 
selves, appears to be excluded from the 
succession, although on each of the higher 
lines they ave included; that is to say, uncles 
and aunts would be preferred to the grand- 
father, although brothers and sisters would 
not be preferred to the father. Whatever 
may be said of this reasoning, at all events 
it is probably sufficient to observe that it is 
not applicable to the question in the present 
case, and it was not vecesvary to that 
decision, 
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In 1897, however, the case of Mah Gun 
Bon was tried, determining that the estate 
of a deceased step-parent or grandparent 
goes by descent to the step-children or grand- 
children in preference to collateral relatives 
by blood. Again it must be observed that 
the broad and simple question now to be 
determined was not before the Court. Many 
citations are made from the Dhammathats 
and, as generally happens, these texts 
appear to be somewhat inconsistent with 
each other, but whether they are so in 
reality or not is difficult to say. After much 
examination the learned Judge says: 

“From these various authorities and from 
the other Dhammathats of which there are 
printed translations, it is clear that, when 
the ascending line and the descending line 
fail, the collateral lice succeeds, and probably 
brothers and sisters would be preferred in 
certain instances to parents.” 

No indications are given of what this 
probability is, and it may be sufficient with 
regard to this authority to say thatit does 
not cover the simple point now to be deter- 
mined. f 

The case of Mah E Dock (18th May 1898) 
was referred to. It wasa case with reference 
to.adoptire parents. Various texts were 
oited, conoluding with section 211 of the 
Attathanyepa Vannana which says:— 

“Where there is no younger brother or 
sister, then the property may revert or 
ascend to the elder members of the family, 
such as elder brothers, elder sisters, parents, 
or grandparents.” 

And the learned Judge says:— 

“Although the last-quoted text throws 
some doubt on the subject, there seems to be 
good authority tothe rule that parents are 
entitled to inherit in the absence of direct 
descendants. There has been no argument 
on the point.” 

The “good authority” here referred to 
appears to have been the cases just cited, and 
in their Lordships’ judgment the case of Mah 
E Deck does not advance the proposition in 
any respect. 

Reference was also made to the case of 
Maung Shwe Bo (27th February 1899) the 
head-note of which is this:— 


“The Buddhist Law is opposed to the 
ascent of inheritance, but when it cannot go 
by descent the inheritance is allowed to 
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ascend, first to the father and mother, and, 
failing them, to the first line of collaterals, 
and in the absence of heirs in that degree 
to the grandfather and grandmother and the 
next line of collaterals.” 

It is to be noted that “the respondents 
in this case were not represented by Counsel 
and were unable tc afford the Court any 
assistance in dealing with the dificult point 
of law involved.” In those circumstances 
tne Judge, perhaps not unvaturally, accepted 
the Chit Kywe case as a guide, and with that 
their Lordships have already dealt. 

It is manifest that the clear and broad 
issue now to be determined has never been 
the subject of judicial decision, and that 
no series of precedents can be relied upon in 
justification of the judgments of the Courts 
below. Out of respect to the Judges, and 
in view of the embarrassment produced by 
the cases cited and by the conflict among 
the Dhammathats, as well as of the 
importance of the general question being 
authoritatively settled, their Lordships 
have thought it right to make an independent 
investigation so as, if possible, to clear 
up the whole question. In the result they 
are of opinion that the right of the re» 
spondent,. the father of the deceased; cannot 
be maintained as against the right of the 
appellant, her sister, 

Their Lordships will accordingly humbly 
advise His Majesty that the judgment of 
the Court below be reversed, and that the 
suib stand dismissed, the plaintiff-respondent 
to pay to the appellant the costs of the 
proceedings here and in the Courts below. 


Suit dismissed, 


BOMBAY HIGH COURT. 
Orxieinat Cryin Suit No. 105 or 1913. 
July 4, 1913. 
Present:—Mr. Justice Macleod. 
BAI GULBAI BEHRAMSHA D. 
HARVER— PLAINTIFF 
Versus 


BEHRAMSHA D. HARVER— DEFENDANT. 

Parsi Marriage and Divorce Act (XV of 1865), s. 31— 
Parsis—Maintenance, suit for—Jurisdiction—Original 
side of High Court—-Matrimonial Court. 
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The’ Bombay High Court has no jurisdiction in a suit 
between a Parsi husband and a Parsi wife to make an 
order for permanent alimony unaccompanied by 
any order for judicial separation which admittedly 
by itself it has no jurisdiction to grant. 

It is within the exclasive jurisdiction of the Parsi 
Matrimonial Court to entertain suits concerning 


. matrimonial disputes amongst the Parsis and when 


the Court'grants a decree for judicial separation it 
can order the husband to provide his wife with 
permanent alimony. 
Messrs. Wadia and Moos, for the Plaintiff, 
Messrs. Kanga and Davar, for the Da- 
fendant. 


JUDGMENT—The plaintif, a Parsi 
married woman, has filed tbis suit for 
maintenance alleging that her husband has 
treated her with such cruelty as to render 
it improper that she should be compelled 
to live with him; and that, therefore, in law 
that amounts to desertion, or a failure on the 
part of the husband to fulfil the legal liability 
entailed upon him to maintain his wife. The 
question arises whether she is entitled to file 
a suit on the Original Side of the Court for 
maintenance. It appears that in England 
when the Ecclesiastical Courts had 
exclusive jurisdiction in matrimonial matters 
those Courts only granted maintenance or 
alimony when the order was coupled with 
a decree for what was equivalent to the 
present decree for judicial separation. There 
is no record of any Loolesiastical Court 


‘having given a decree simply for main- 


tenance ou the ground that the husband 
had failed to maintain his wife. The 
powers of the Heclesiastical Qourts were 
handed over to the High Court in the Pro. 
bate and Divorce Division by the Matri- 
monial Causes Acts, and no authority has been 
cited to me to show that the High Court 
either under or apart from the divorce 
jurisdiction, has jurisdiction to pass orders 
for maintenance in a suit by a wife against 


her husband on the ground that the 
husband has declined to maintain his 
wife. In England the Justices b ave 


now summary powers to order the husband 
to maintain his wife if she can prove 
that the husband has deserted her, and 
in case the Justices refuse to order main. 
tenance there can be a reference to the 
High Court, and it seems clear that the 
spplication would be made to the High 
Court in its probate and divorce juris. 
diction, 
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In the ease of Parsisthereis a spacial Act 
which establishes a special Court for the 
purpose of deciding matrimonial disputes 
amongst the Parsis; and though there is 
apparently no provision by which a Parai 


wife can apply to the Parsi Matrimonial . 


Court for an order of maintenance by itself 
onthe ground of desertion, she can on 
certain grounds claim that she is entitled 
to demand judicial separation; and on the 
Court granting a decree for judicial sepa- 
ration, the Court can order that the husband 
provide her with permanent alimony. 

Now, the plaintiff in this case in ber 
plaint alleged facts which come within 
section 3lof the Parsi Matrimonial Act, 
and it seems clear that ifshe can establish 
those facts she would be entitled in 
the Parsi Matrimonial Court to a dec- 
ree for judicial separation. She 
to this Oourt to establish those very facts 
on the ground that she is not bound 
toask for a judicial separation bat is 
entitled to get from this Court on its Origi- 
nal Side an order for permanent alimony. 
lt-seems to mə clear that this Court has 
no jurisdiction in asuit batweena Parsi 
husband and a Parsi wife to make an order for 
permanent alimony unaccompanied by any 
order for judicial separation, which admit- 
tedly by itself this Court has no jurisdiction 
to grant, 

There is no question about a denial of 
justice because the plaintiff oan file her 
petition in the Parsi Matrimonial Court 
and there establish the very facts which 
she relies upon in her present plaint, 
Apparently she has some objection to apply- 
ing for a decree for judicial separation, 
but as I pointed out, as far as I can see, 
in the Matrimonial Courts, both in Hugland 
and India, this is the only way by which a 
wife is entitled to get a decree for perma- 
nevt alimony. 

l may add that it appears that under 
the Parsi Matrimonial Act such questions 
of fact as are alleged in this case are 
questions which the Act specifically directs 

should be tried by the Parsi delegates in 


the Parsi Matrimonial Court, and not by 
the Judge. 

Attorneys for tho Plaintiff: Messrs. 
Payne & Oo.” 

Attorneys for the Defendant: Messrs. 


„Ardeshir, Hormusji, Dinshaw § Co. 


Gomes - 


OALCUTTA HIGH COURT. 
Seconp Civ Appears Nos. 1687, 1688 AND 
1991 or 1911. 

March 23, 1914. 

Present: —Jastica Sir Herbert Carnd af, 
KT., and Mr, Justice Richardson, 
HEM CHANDRA OHOUDHRI~ 
DerenDant— APPELLANT 
versus 
Rant HEMANTA KUMARI DEBI 


AND OTHERS—~PLAINT FFS — RESPONDENTS. 

Bengal, N. W. P. and Assam Civil Courts Act (XII of 
1287), s. 87—Partition, suit for—Ijmali lands —Previous 
partilion —Lands jungle or submerged in three mouzas 
— Separate suits for partition, maintainability of. 

Separate suits for partition of ijmali lands lying 
in different villages are maintainable against the 
saine defendants on principles of justice, equity aud 
good conscience and the plaintiff is not required to 
include in his suits those Jands which have not 
emerged or become culturable and are incapable of 
pai tition, 


Appeals from the decrees of the Addi- 
tional District Judge of Mymensingh, dated 
April 4:h 1911, affirming that of the third 
Sub-Judge of that District, dated April 
25th, 1910. 


Mr. Oasperss and Babu 
Chatterjee, for the Appellant, 


Babus Kishori Lal Sarkar, Bipin Bihary 
Ghose (Junior) and Debendra Nath Bagchi, 
for the Respondents. 

JUDGMENT. 


CARNDUFF, J.—These appeals are preferred 
against three preliminary decrees for the 
partition of certain lands in the District of 
Mymensingh as appertaining to Pergana 
Pukburia, of which the parties are the 
joint proprietors. 

- Pargana Pakhuria was partitioned by the 
Collector in the year 1339, when four 
separate estates were formed and allotted 
as follows:—Towzi No. 132 to the plaintiff’s 
predecessor-in-interest; Towzi No. 6100 to 
the predecessor of the second defendant; 
and Towzi Nos, 4306 and 5513 to the 
predecessor of the other defendants. A 
considerable quantity of land in this Per- 
gana was, however, either jungle or sabmarg- 
ed ai the time, and this was, and apparantly 
had to be, exeluded from the partition. 
lt consits of parcels in a large number 
of different Monzas, in which the nature 
and extent of the interest of the respective 
parties vary. As a rule the parties are 


Ramani Mohan 


AJ 
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the superior landlords, the plaintiff's share 
being ten annas, the first defendant's four 
annas and the second defendant's two annas. 
Bat in some Mouzis the shares are difər- 
ent, in Monzi» Sailarkhanda the plaintiff 
and the first defendant own eight annas 
each, the second defendant not baing a cə- 
parcener ab all; in another Mouza a twelve- 
anna share is monopolised by an idol, and 
in a third the parties are talugdars. In 
three of the Mouzis the lands are becoming 
culturable, and the allegation of the plaintiff 
is that thoy are being taken possession of 
in a haphsazird way as opportunity arises, 
and quarrels and obstacles to improvement 
have been the consequence. The plaintiff, 
therefore, sought, by means of these three 
suits, to have all the joint lands in the 
three Mouzis partitioned between heraelf 
and her c%-sharers. To this the second 
defendant has raised no objection, bat the 
first defendant has on the ground that 
separate suits for the partition of portions 
of the zimali lands are not maintainable, 
and thab one suit ought to have been brought 
for the partition of all the 2j mali lands in 
the Pergana which were omitted from the 
Collectorate partition of 1839. There were 
other points raised; but that is the main 
point, and itis the only one with which we 
are concerned in these appeals. 

Mr. Caspersez, on behalf of the appellant, 
contends that the generdl rule is that a 
joint owner cannot claim a partition of the 
joint property without bringing the whole 
of it into hotchpot so that all the equities 
betweon the parties may be considered 
and settled and the matter may be dealt 
with once for all, And he further urges 
that the institution of suits for partition piece- 
meal involves multiplicity of actions and 
offends against the provisions of Order II, 
rule 1, of the Civil Procedure Code. In 


support of the appeal reliance is placed on _ 


several reported cases. 

In Jogendra Nath Muler,é v. 
Muakherji (1) is 
doubting, but following anthority) that a 
suit will not lie for partial partition. But 


Jugobundhu 


the property here was the joint property. 


of a Hindu family, and as the learned 
Vakil for the respondent admits, the appli- 
cation of the general rule in 


(1) 140. 122, 


was held (Petheram, C. J., 


such @ case 


ean hardly bə denied. Bat that even then 
there may be an exception is shown by 
the next ruling on which the learned Counsel 
for the appellant relies, that in Punchanun 
Mullick v. Shib Chunder Mullict (2) in 
which Trevelyan, J., while mentioning the 
general rule against partial partition, never- 
theless entertained a suit for the partition 
of so much only of a Hindu joint estate 
as lay within the original jurisdiction of 
this Court. 

In Jogendra Nath Rat v. Baldeo Das (3) 
Mookerjee and Casperez, JJ., observed 
that “a co-owner cannot enforce a partition 
of a part only of the common lands, leaving 
the rest undivided, and the entire property 
must be included in the partition’. But 
the observation was incidental and parentheti- 
cal, the suit before the Cours being ono 
for the recovery of joint possession of 
some lands which had accidentally, as in 
this case, been excluded from the partition 
of the holding to which they appertained. 

la Mahomet Faziur Rahman Ohowdhri 
v. Mohammed Fayzur Rahman Chowdhri (4) 
Chitty and N. Ohatterjea, JJ., expressed the 
view that there is “mo distinction in principle 
between partition of joint property under 
Hindu or Muhammadan Lw”, and held 
that if was inexpedient to allow a suit for 
the partition of a portion only of joint 
property. But here their Lordships were 
dealing with family property, and, no doubt, 
very much the same considerations aris 
whether the joint family is Mubammadan 
or Hindu. 

In Satya Kumar Binerjee v. Satya Kirpil 
Banerjee (5) Mookeriee and Vincent, JJ., 
held that “although there cannot be a 
partial partition by suit” partial partition 
by private arrangement is allowable. Bat 
oncs more the property dealt with was 
that of a joint Hindu family. 

ln Mansaram Ohakravarti v. Ganesh Ohak- 
ravarti (6) Mookerjee and Beacheroft, 
JJ., remarked that “when the plaintiff 
sues for partition of a part of the joint 
property, it is open to the defendant to 
take exception to the scope of the suit 


2) 14 0. 835, 

mee 35 C. 961 at p. 963, 120. W. N. 127; 60. L. J. 
(4) 10 Ind. Cas. 354; 15 C. W. N. 677 at p. 679. 
(5) 3 ind. Cas. 247; 10 C. L. J. 503. 
(6) 16 Ind. Oas. 383; 17 C. W. N. bl at p 522, 
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and to insist upon the inclusion of all 
the properties jointly owned by the parties.” 
But the precise point before the Court was 
whether a person holding property jointly 
with another is precluded by section 43 of 
the Code of Civil Procedure, 1882, corres- 
ponding with Order Il, rule 2, of the present 
Code, from suing fora partition of it by 
reason of its having been the subiect-matter 
of a previous partition suit between the 
parties. 

These are the strongest cases on the 
side of the appellant. On the other side 
there are Srimatt Padmanant Dassi v. 
Srimati Jagadamba Dassi (7), Ram Mohan: Lal 
v. Mul Ohand (8) and Syed Habibur Rasul Abul 
Fate v. Ashita Mohan Ghosh (9). In the frst 
of these Phear, J., laid if down that one 
of two co-heiresses to a joint Hindu family 
property is not obliged to include in ber 
suit the whole of the property, but may 
confine it to the portion which she is 
desirous of having partitioned, although it 
is open to the defence to show that the 
portion ought not to be divided or could 
not properly be divided and that a fair 
and equitable division could not be made 
without bringing in all thejoint property. In 
the second the Allahabad High Court express- 
ed entire concurrence with the view of Phear, 
J., held that the purchaser of certain shares in 
two shops was rightly decreed partition 
of the share purchased by him in one of them, 
and observed that “there is nothing to 
preclude one of the joint owners of several 
items of property from seeking a partition 
of one of sach items”. In the third, this 
Court followed the Allahabad Court and 
ruled that one of the co-owners of an estate 
could sue for the partition of the chowkidari 


chakran land appertaining to one Mouza 
in the estate. 
In the result T think that the learned 


Counsel for the appellant has not been able 
to establish the broad proposition for 
which he contends, and that the rule to 


be applied is much ‘more elastic. Indeed, . 


what we have to consider in cases of this 
kind, under section 87 of the Bengal, 
N.-W. P. and Assam Civil Courts Act, 1887, 


is justice, equity and good conscience, and 


(7) 6 B. L. B. 184. 
(8) 28 A. 39; A. W. N. (1905) 169; 2 A, L. J. 700. 
(9) 12 0, W. N. 640. 


these sesm in this case to lie entirely on 
the side of the plaintiff. So far as, appears, 
the Rani has brought her suits in respect 
of the only ¢jmalz lands regarding which 
any difficulty has so far arisen, and a suit 
in respect of the others might be premature 
and infractuous, for there is nothing to 
show that other lands, not included in the -` 
partition of 1839, have emerged and become 
culturable or capable of partition, and the 
suggestion that there may be such other 
lands is a mere surmise. <A fortiori, there 
is no substance in the contention that the 
Rani may be in possession of more than 
her fair share of culturable lands in other 
villages, so that, without bringing all into 
hotchpot, she cannot establish her right 
to a particular share in the lands which 
have become culturable in the three Mouzas— 
Char Magura, Mirzapore and Sailarkhanda. 
And, as regards the apprehension as to 
multiplicity of suits, there is really no 
foundation for the objection if we look at the 
facts in connection with, say, Appeals Nos, 
1687 and 1991, relating to Char Magura 
aud Sailarkhanda. In the former Mouza 
the Rani has ten annas, the second defendant 
two annas, and the appellant four aunas. 
In the latter the Rani holds eight annas 
and the appellant holds the other eight. 
If one suit were brought in respect of 
both Mouzas, there might, no doubt, be 
one preliminary decree, but the final decree’ 
would depend on the results of two entirely 
distinct enquiries by the Commissioner 
appointed to effect the partition. 

On the whole I am of opinion that the 
appellant is merely obstructive, that there 
are no merits in his appeals, and that they 
should be dismissed with costs. 

RICHARDSON, J.—I agree. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Seconp Orvin Appear No, 61 or 1911. 
February 25, 1914, 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

KIRPA RAM AND ctnsres— DEFENDANTI— 
APPELLANTS 
VETSUS 
Major Raja JAI CHAND— PLAINTIFF — 


RESPONDENT. 

Limitution Act (IX of 1908), Sch. I, Arts. 62, 181=— 
Suit to recover arrears of jagir income wrongfully re- 
ceived by dejendant from third persons—Limitation 
Article 181, applicability of. 

The claim was to recover from the defendants six 
years’ arrears of jagir income, which, according to 
the plaintiff, he was entitled to receive as jagirdar 
from the lambardars of the jagir village, but which 
had been wrongly received and appropriated by 
the defendants: 

Held, that the suit was governed by Article 62 of 
the Limitation Act, and the plaintiff could only re- 
cover the jagir moneys received by the defendants for 
the three years immediately preceding the date of 
the suit. 

Article 181 of the Limitation Act would not be 
applicable to a case unless it was proved that more 
than 12 years before the institution of the suit the 
plaintiff expressly demanded from the defendants 
tho enjoyment of his right and was rofused. 


Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
"th November 1910, affirming that of 
the District Judge, Kangra, dated 15th 
April 1910, decreeing plaintiff’s claim. 


Rai Bahadur Bakhskt Sohan Dal and 
Bakhshi Tek Ohand, and Sheikh Umar Bakhsh, 
for the Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 


Rai Bahadur Pandit Sheo Narain, and 


Mr. Nanak Ohand, for the Respondents, 


JUDGMENT.— The suit ont of which this 
appeal has arisen was brought by the 
plaintiff-respondent, Major Raja Jai Chand 
of Lambagraon, Tahsil Palampur, District 
Kangra, to recover from the defendants a 
sum of Rs. 1,881-10-6 alleged to have 
beeu wrongly recovered by them ont of 
certain Jagir income to which, it is said, 
the plaintiff was entitled as Jagirdar of 
Mouza Khera, which is one of several villages 
comprised in the plaintiff’s Jagir. Raja 
Partab Chand, father of the present plaintiff, 
had granted to the ancestors of the present 
defendants’ a lease of his Jagir income in 
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Mouza Khera under a document dated the 
6th Phagon, Sambat 1907, which came into 
operation in Har, Sambat 1908 (correspond- 
ing to 1852). The document in question, 
which will be referred to hereafter as the 
patia of 1852, is set out in paragraph 5 of the 
‘Wajtb-ul-arz or Dastur-ul-Amal of 1868, and 
it is tothe effect that the value of the 
annual Jagir payable to the Raja would be 
estimated’ at Rs, 2,507; that the lessees 
would collect the Jagir in kind and after 
paying the Raja Rs. 2,257 in cash would keep 
the balance Rs. 250 more or less for them- 
selves; and that the Begar service shall bo 
rendered by them. The circumstances under 
which the patta was granted by the Raja to 
the defendants’ ancestors are described in 
some detail at pages 253.6 (paragraph 201)of 
the Settlement Report of the Kangra Distriat, 
1865-72, by Mr. (afterwards Sir James) Lyall, 
and also at pages 138-42 of the Gazetteer of 
the Kangra District, 1883-84, 

Raja Partab Chand died in 1864, and his 
gon, the present plaintiff, who was then an 
infant came of age in 1883. Meanwhile, the 
Record of Rights of the Kangra District had 
been prepared by Mr. Lyall in 1869, and he 
recognised and sanctioned the continuance 
of the form of the plaintiff’s Jagir income in 
accordance with the terms of the patta of 
1852. In 1887 the revised Settlement of the 
Kangra District commenced, and soon after 
the present plaintiff moved the Settlement 
Authorities with a view to have the patia in 
question cancelled, on the ground that it 
was revocable at his will. His prayer was 
not, however, granted by the Settlement 
Officials, as will appear from the report of 
Rai Moti Ram, Revenue Assistant, dated the 
8rd July 1891, and the order of Mr. O’Brien 
Settlement Collector, dated the 13th J uly 
1891. In the last mentioned order Mr, O’Brien 
referred to paragraph 201 of Lyall’s Settle. 
ment Report of the Kangra District, 1835-72 
and decided that the patta, which had been 
granted by Raja Partab Chand in 1852, was 
intended to be a patia in perpetuity, and that 
the arrangements {hen arrived at could not be 
cancelled at Raja Jai Chand's will and 
pleasure. As a result of the revised Settle- 
ment, the Jagir, 7.é., villages of the Raja, were 
assessed in cash, the old arrangements under 
which land revenue was collected in kind 
and paid to the Jagirdar being discontinued. 
In 1898, Raja Jai Chand again tried to have 
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the arrangements of 1852 set aside, but the 
Collector, by his order dated the 26th 
October 1898, maintained the order which 
had been passed by Mr, O’Brien in 1891; 
and tuereafter the present defendants con- 


tinned to realise the annual Jagir income of. 


village Khera in cash, the amount of which 
exceeded Rs. 2,507 at which sum the Jagir 
was originally fixed in 1852, and they 
continued to pay tothe plaintiff Rs. 2,257 
each year. 


The present suit was brought by Raja Jai 
Chand in 1909, and the claim was to 
recover from the defendants six years’ 
arrears of Jagir income which, according to 
the plaintiff, he was entitled to receive as 
Jagirdar from the lLambardars of the 
village, but which had been wrongly received 
and appropriated by the defendants. The 
gist of the claim was that the patia of 1852, 
by virtue of which the defendants had been 
receiving part of the plaintifi’s Jagir income 
from the Lambardars, was not of a perma- 
neut character; that its operation was'limited 
to the term cf the Seltlement; and that it 
rested with the plaintiff to put an end to the 
arrangements of 1852, when he chose to do so, 
The defendants seb up various pleas in 
answer to the plaintiff’s claim, the principal 
pleas being that the lease was one in per- 
petuity and, therefore, irrevocable, that the 
plaintifi’s suit was barred by limitation, and 
that the plaintiff was estopped from can- 
celling the lease. Both the Courts below 
have held, following the decision of this 
Court in Civil Appeal No. 169 of 1908, 
Major Raja Jat Chand v. Devi Singh, 
desided on the 3lst March 1906, that the 
patta of 1852 was revocable at the will of 
the plaintiff after the termination of the first 
Regular Settlement; that the defendants had 
wrongly refused to pay the plaintiff the Jagir 
money in respect of which the suit had 
been brought; and that the suit as laid was 
within limitation, it being governed by 
Article 120, and not by Article 62, of the 
first Schedule to the Limitation Act. On 
these findings the Courts below have 
concurred in decreeing the suit. 


The defendants .have preferred a further 
appeal to this Court, and we have heard 
ihe case argued at considerable length 
on both sides. On the main question 
whether the gatia of 1852 does or does not 
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evidence a lease in perpatuity it is unnecas- 
sary for us to say very much, as the matter 
has -been practically set at rest by the 
judgment of this Court in Civil Appeal No. 
169 of 1903, to which reference has been 
made above, That appeal arose out of a 
suit brought against the present plaintiff 
by certain persons to whom Raja Partab 
Chand, father of the plaintiff, had granted 
a lease of his Jagir income in respect of 
two villages, Bahlana and Darug, under a 
document, dated the 7th Phagan, Sambat 
1907, which was executed under circum- 
stances precisely similar to those under 
which was executed the patta which is the 
subject of consideration in this case. The 
terms ofthe patta in that case were more 
favourable to the lessees than are the terms 
of the patta before us, for in that patia 
the word “hamesha” (always) was used 
with reference to the right of the lessees 
to collect the Jagir dues, which word does 
not occur in the present paiia. It was 
nevertheless held by this Court in that 
case that the lease was not one in per. 
potuity bub was one limited to the term 
of the Settlement in the course of which the 
patta was granted, and that at the end of 
that term the Raja had power to put an 
end to the lease and collect his Jagir income 
himself direct from the Lambardars, The 
whole question of the nature of the Jagir 
conferred on the Raja by Government and of 
the special arrangements for the collection of 
Jagir income in kind which were arrived- 
atin Sambat 1907, between Raja Partab 
Chard and certain _members of the Katoch 
families that were connecte] with the 
family of the Raja, was very fully discussed 
by this Court in the said judgment, which 
ig dated the 3lst March 1906, and after 
giving every weight to what has been urged 
before us on behalf of the appellants in 
this case, we can see no suilicient reasons 
for differing from the view which the 
learned Judges took in that case as to the 
nature ot the lease then in dispute, the 
terms of which were substantially the 
same as those of the lease relied upon by 
the appellants before us. We accordingly 
hold that the patta of 1852 does not 
evidence a lease in perpetuity and that it 
was revocable at the instance of the plaint- 
iff-respondent at the erd of the Settlement, 
The only other question wh:ch we have 
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to decide in this case is one of limitation. 
The contention advanced by the appel- 
lants’ Pleader in this connection was 
two-fold. In the first place, it was argued 
thatthe right of the plaintiff to collect his 
Jagir income direct from the Lambardare 
was au annually recurring right, that the 
enjoyment of this right had been refused 
by the defendants, who had always realised 
the Jagir income from the Lambardars and 
retained part of it under the terms of the 
patia of 1852, more than twelve years before 
the institution of the suit, and that, there- 
fore, any suit which the plaintiff could 
bring to establish his right to receive 
- his entire Jagir income from the-defend- 
ants would be barred by limitation under 
~ Article 131 of Schedule J, Act IX of 1908. 
Jt was then vrged tbat if the plaintiff was 
precluded from suing to establish his 
periodically recurring right as against the 
defendants, he was equally precluded from. 
bringing a suit to recover the arrears of 
Jagir income failing due within the period 
of twelve years before suit and which, accord- 
ing to the plaintiff, had been wrongfully 
received by the defendants. In the second 
place, it was contended thatif Article 131 
aforesaid did not apply in this case, Article 
62 of the Limitation Act did, and that 
according to that Article the plaintiff 
could only recover the moneys which the 
defendants had wrongfully received out of 
his Jagir 
years prior to the institution of the suit. 
As regards the. first branch of this argument 
we think if unnecessary to notice and 
discuss the various rulings that were cited 
to us on both sides, as it was conceded that 
Article 131 of the Limitation Act would 
not be applicable to the case unless 
it was proved that the plaintiff expressly 
demanded from the defendants the 
enjoyment of his right to receive the whole 
of the Jagir income and that he was refused 
“it more than twelve years before the present 
suit was broughi; and we are clearly of 
opinion that there is on the record no 
clear proof of a definite demand made by 
the’ plaintiff from the defendants and of 
their refusal to concede to the plaintiff the 
enjoyment of his right. The proceedings 
of the Settlement Authorities in 1891, on 
which reliance was placed by the defend- 
ants’ Pleader, do not psyidence any such 
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demand and refusal as fis contemplated by 
Article 131, aforesaid, and we hold that the 
said Article is not applicable to the present 
case. As regards the question whether 
Article 62 applies to this case or not, we 
think that the answer must. be in the 
affirmative. The Courts below have held 
that Article 120 is applicable and not 
Article 62, and in support of their view 
they have relied on Dost Muhammad Khan 
v. Sohan, Singh (1), with special’ refer- 
ence to the remarks at page 307 of the 
report, It will, however, be observed that 
the suit there dealt with was one brought 
by the plaintiffs to recover arrears of Jagir 
alleged to be dne to them from certain 
persons who had wrongfully omitted to 
pay the Jagir money to the plaintiffs, there 
being nothing to show that they had received. 
the money from third parties. It was 
held that to such a claim Article 62 could 
notapply. In the- present case, however, 
the defendants admittedly have received 
the Jagir money, which the plaintiff claims to 
be entitled to, from third parties acd have 
not accounted for the whole of it to the 
plaintiff. We cav, therefore, see no good 
reason fcr holding that Article 62 does not 
apply to the facts before us; and our view 
is that under that Article the plaintiff can 
only sue to recover the Jagir moneys which 
be was entitled to receive in respect of the 
three years immediately preceding the date . 
cf this suit. It follows that the decree of 
the Divisional Judge should be modified 
by reducing ibe amount claimed by the 
plaintiff from Ra. 1,881-10-6 to Rs. 940-13-3. 

We accordingly accept the appeal, and in 
modification of the decree of the Divisional 
Judge we grant the plaintiff adecree for 
Rs. 940-13-3 with proportionate costs against 
‘the defendants, 


Apreal accepted. 
(1) 88 P. R. 1906; 89 P. L. R, 1907. 
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DEPUTY COMMISSIONER, LUCKNOW Y. SUKHNANDAN, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Finst Orvin APPRAL No. 185 cr 1912, 
November 4, 1913. ; 
Present:_-Mr. Lindsay, J. C. 
DEPUTY COMMISSIONER, LUCKNOW, 
rir THAWAR ESTATE—Derenpantr— 
APPELLANT 
wersus 
Pandit SUKHNANDAN—Praintire 
AND DIRGAJ SINGH AND orgaers— 


DeFeNDANTS— RESPONDENTS. 

Mortyage— Limitation of suit for sale on mortgage not 
affected by subsequent transaction between mortgagee 

and third person who pays off mortgage-debt—Right of 
priority, limitation for enforcement of—Purchaser of 
property subject to mortgage—Right to plead limitation, 
when mortgagee neglects to recover money within limi- 
tation. 

Where a puisne mortgagee, who had paid the 
amount due on a decree for sale obtained by a prior 
mortgagee, brought a suit for sale on the basis of hig 
mortgage and claimed priority as,against inter. 
mediate mortgagees in respect of the amount spent 
by him in redeeming the prior mortgage: 

Held, that the suit, in so far as it sought to enforce 
the priority, must be governed by the same rule of 
limitation as would have applied to a suit by the 
prior mortgagee, 

The period of limitation in respect of a suit for 
sale on a mortgage cannot be extended by a subse. 
quent transaction between the mortgagee and a third 
person who pays off the mortgage-debt. 

Mahomed Ibrahim Hossein Khan v, Ambika Pershad 
Singh, 14 Ind. Cas. 499; 11 M. L. T. 265; (1912) M 
W. N. 867; 9 A. L. J. 382; 14 Bom. L. R. 280; 16 0, W. 
N. 505; 16 0. I. J. 411; 22 M. L. J. 468; 39 0, 52y 
followed. , 

If a person purchases property subject to a mort. 
gage and the mortgagee allows his right to recover 
the money to be lost by lapse of time, the purchaser 
is not debarred from taking advantage of the 
negligence of the mortgagee and raising a plea of 
limitation. ` 


Appeal against the decree ofthe Sub- 


ordinate Judge, Lucknow, dated 28th Jane 
1912. 


Mr. N. N. Ghoshal, for the Appellant, 
Babus Ram Ohundra and Bisheshwar Nath, 
for Respondent No. 1. 


Babu Puttu Lal, for Respondents Nos. 
6 to 11. 

Babu Kedar Nath, for Respondents Nos, 18 
and 14, - i 


JUDGMENT.—The facts ofthis case so 
far as itis necessary to state them for the 
purpose of disposing of this appeal are as 
follows: — 

Three brothers, Narain Singh, Lachman 


Singh and Sita Ram, owned sharesin the 
village of Thawar dnd in three hamlets, 
Atrauli, Sarsenda and Lahjara. 

On the 22nd October 1886, Narain Singh 
and Sita Ram mortgaged a 10 pie 9} krant 
share in Thawar anda 2 anna 4 pie share 
in each of the three hamlets to Thakur Din 
and Bhagwan Din, Banias. The mortgage- 
money was Rs. 900 and period of the mort- 
gage was seven years. 

On the 12th July 1887 a deed of further 
charge for Rs. 850, period two years, . was 
executed by the same mortgagors in favour 
of the same mortgagees. 

On the 13th October 1883 all three 
brothers joined in executing a mortgage of a 
portion of their property in favour of Pandit 
Bhagwan Din—and again on the 25th July 
1894, they executed a deed of further charge 
in favour of this same mortgagee. 

We are not in the present case concerned 
with any dispute regarding these two mort- 
gages—but itis necessary to state the fact 
that they were made. 

To come now to the fifth mortgage transac- 
tion the date of which was the 9th August 
1895, The three brothers on that date 
mortgaged the whole of their property in 
Thawar and the hamlets to Raghunath Singh, 
Ghazi, Hansa and Shankar, Of these Raghu. 
nath Singh is represented in this case by the 
Court of Wards (defendant No. 5), Ghaxi ` 
by the defendants Nos. 6, 7,8, Hansa by the 
defendant No, 9 and Shankar by the defend- 
ants Nos. 10, 11 and 12. 

On the 8rd September 1900 the three 
brothers sold to Dirgaj Singh (defendant 
No.1) the equity of redemption of the 
property already mortgaged to Pandit 
Bhagwan Din. The price was Rs. 10,000, 
out of which Rs. 3,000 was left with the 
purchaser to pay off. the first two encum- 
brances in favour of the two Baniaa, 
Thakur Din and Bhagwan Din. Dirgaj 
Singh, however, failed to pay these mort- 
gagees and on the 15th October 1901 their 
heirs in a suit against the mortgagors 
and the vendee Dirgaj obtained a decree 
for sale of the mortgaged property. ' 

On the 5th July 1904 “Dirgaj Singh 
as the owner of the equity of redemption 
made a mortgage to Pandit Bhagwan Din. 
The mortgage-money was Rs. 4,750 and 
of this sum Rs. 4,310 was left with Bhagwan 
Din to satisfy the decrees obtained on the 
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first two mortgages. Bhagwan Din paid this 
money and matters were in this state 
when the Conrt of Wards, as representing 
Raghu Nath Singh, and the other mortgagess 
who are now represented by the defendants 
Nos. 6 to 12 brought a suit for sale on 
their mortgage of the 9th August 1395. 
Pandit Bhagwan Din was a party to that 
suit, as being the holder of two prior mort- 
gages, namely, the third and fourth morf- 
gages referred to above and in the plaint 


there was a reference to the first and second 


mortgages on which decrees had already been 
obtained. Nothing, however, was said as to 
thefactof Pandit Bhagwan Din having satisfied 
thosedecrees nor did Pandit Bhagwan Din pat 
forward for himself any claim on the strength 
‘of his having discharged the decrees. The 
plaintiffs asked for a sale of the property 
subject to any mortgages which might be 
found to be of prior date and sale was 
eventually ordered subject to the prior mort- 
gages one to four above mentioned, that is to 
say, the two mortgages of 1886, 1337, in 
favour of Thakar Din and Bhagwan Din 
Banias, and the two mortgages of 1888 and 
1694 in favour of Pandit Bhagwan Din. 


The Coart of Wards and the other mort- 
gagees, who were plaintiffs in the suit, got the 
decree and purchased tbe mortgage property 
themselves. 


Pandit Bhagwan Din is ncted dead and 
plaintiff in the present suit is his brother 
Pandit Sukhnandan who has succeed3d to 
his interest. 
sale to enforce the terms of the mortgage 
executed in favour of Pandit Bhagwan Din 
on the 5th of July 1904. The claim is for 
Rs. 8696-14 6, and-as regards the defendants 
Nos. 5 to 12,7. e, the Court of Wards and 

“the other mortgagees 
property mortgaged to them in the deed of 
1895, the case of the plaintiff is put in this 
way: He says that , Pandit Bhagwan Din, 


- by paying off the decrees obtained upon the 


first two mortgages of 1386 and 1587 res- 
pectively, acquired the entire rights of 
the mortgagees in whose favour these 
deeds were executed. If is pointed out 
that these defendants when they pur- 
chased in execution, bought subjest to the 
first two mortgages, and in paragraph 12 of 
the plaint it is claimed that in view of these 
“facts that plaintiff, having acquired the 


This suit as broughtis one for ~ 


who purchased the 


mortgagee rights under the dəads of 1883 
and 1837, is entitled to bring to sale the 
property paurchasel by the defendants 


. Nos. 5 to 12 and to have the debts due to him 


on acesunb of these prior ‘mortgages satisfied 
out of the sale- proceeds. 

Toe defendants Nos 5 to 12 met this claim 
by. a plea of limitation. Their casa in sub- 
stance was that the plaintiff was trying 
in this suit to enforce his right of sale 
under mortgages of 1886 and 1837 and that 
such a snit wss barred by the 12 years 
rule of limitation (Article 132 of the Limita- 
tion Act). Before the Subordinate Judge 
the plaintiffs’ Pleader contested this plea by 
arguing that the suit was on the mortgage of 
1904, by the oxecution of which coupled with 
payment of the sum due under the decrees 
obtained on the mortgages of 1883 and 1887, 
he had become entitled to the prior rights 
of the holders of these mortgages. 


The learned Subordinate Judge, while 
admitting that Article 132 of the Limitation 

Act (Schedule 1) applied appəara, to have 
been uncertain as to the date from which 
limitation should be reckoned. He thought 
that asthe period of the mortgage in suit was 
three years from the date of its exeentiona, 
4. e, the 5th July 1904, the mortgagee 
could not have brought a suit for his money 
within the period and that, therefore, the 
suit could ba brought within twelve ‘years 
from the 5th July 1907, Then, again he 
pointed out that priority was acquired by 
paying off earlier mortgages, and conclud- 
ed that as the plaintiff was entitled to 
recover from the defendants Nos. 5 to 12, 
who had bought sabject to these prior 
mortgages, limitation could not run against 
him from any date earlier than the date on 
which he actually paid the money. And 
lastly he took a third view of the situation 
saying that limitation might well ba con- 
sidered to run “against the defendants” from 
the date when they purchased the property, 
In avy case he held thatthe suit was within 
limitation. 


The question of limitation is raised here 
in appeal by the defendant No. 5 (appellant) 
and ib appeara to mo that after a caroful 
consideration of the authority to ba presently 
mentioned it must be held that the suit was 


. time-barred a3 against him. 


It seems perfectly clear that Pandit 
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Bhagwan Din by discharging the earlier 


incumbrances could not acquire any higher - 


rights than those of the mortgagees who 
held them. If it be assumed in his favour 
that the circumstances attending the 
transaction justify the presumption that he 
acted for his own benefit and that he 
intended keeping the incumbrances alive, 
the most that can be said for him is that he 
acquired the rights of the prior mortgagees 
by virtue of the principle of subrogation— 
and he must be taken to have acquired those 
rights subject to any rule of limitation which 
would apply to asuit for their enforcement. 
It might be said [and there is some authority 
for the proposition in a case of the Madras 
High Court reported as Bavanna v. Balagurtzz 
(1)] that as the mortgagees had obtained a 
decree onthe two mortgages, the right to which 
Pandit Bhagwan Din succeeded aftersatisfying 
the decretal debt was that of executing the 
decree. On the other hand, their Lordships 
of the Privy Council in the case of 
Gopi Narain Khanna v. Bansidhar (2) 
seem to have thought that after the 
money is paid in such a case the decree 
becomes spent and there is nothing left 
to be done in the execution department 
so that the remedy left to the person 
subrogated is to enforce his rights by 
suit. 

If then we take it that Pandit Bhagwan 
Din stepped into the shoes of the prior 
mortgagees witha right to bring a suit 
to enforce the claim they had under their 
two deeds, it must also be taken that any 
such right of suit is governed by the same 
rule of limitation as would have applied 
to a suit by the mortgagees themselves 
—that is to say—a. suit like the present 
for the recovery of the debt by sale of the 
mortgaged property. It would, in my 
opinion, be impossible to hold that the 
_period’ of limitation of a suit for sale on a 
mortgage could be extended by a subsequent 
transaction between the mortgagee and a 
third person who paid of the mortgage- 
debt. In tbis connection I would refer to 
a case cited by the learned'Counsel for the 
appellants, a recené decision of the Privy 
Council, Mahomed Ibrahim Hossein Khan v. 


(1) 9 M. L, J. 177. 

(2) 27 A. 325; 15M. L. J. 191; 20. L.J. 173; 7 
om. L, R. 427; 9 C. W. N. 577; 2 A. L J, 386; 32 L 
123 


Ambika Pershad Singh (3). The facts of 
that case are in many respects similar to 
those of the case with which I am now 
dealing, the only difference being that the 
first mortgagee who had been paid off had 
not sued for and obtained a decree on his - 
mortgage. 

The suit was one for. sale on a simple 
mortgage, dated the 17th February 1888, 
the rights under which had been assigned 
to the plaintiffs, The mortgage money had 
been applied in paying off a car-t-peshgr 
mortgage bearing date the 20th November 
1874, and the plaintiffs on this grotnd 
asked for a decree directing certain of the 
defendants who had taken mortgages of 
portions of the property ab various times 
between 1874 and 1888, to pay the money 
due under the deed of 1888 and that in 
default of such payment the property might 
be sold and the proceeds applied in satis- 
faction of the debt in suit. It is not 
necessary to recite all the facts of the case 
or to refer to the varioas pleas which were 
raised. It is enough to refer to a portion 
of their Lordships’ judgment towards the 
close of the report (page 558) in which 
they deal with the question of limitation, 
As already said the mortgage on which 
the suit was hrought was executed in 1888, 
The zar-2-peshgi deed was executed on the 
20th November 1874, and the debt was 
re-payable in September 1887, Their Lord- 
ships say:— $ 

“But as the Re. 12,000 were, under the 
zar-t-peshgt’.deed of thé 20th November’ 
1874, re-payable in Jeth 1294 Kasli (Septem- 
ber 1887), and this suit was not brought 
until the 22nd of September 1900, the 
claim of the piaintiffs to priority is barred by 
Article 132 of the secoud Schedule of the. 
Indian Limitation Act, 1877.” | 

There can beno mistake asto the rule 
of limitation which was appliéd here. It 
was held distinctly that the limitation 
which governed the case was that which 
was applicable to a suit on the original. 
mortgage of 1874, which had been paid - 
off with the money under the mortgage 
of 1838. And so in the present .case, if 
the plaintiff has the right of suit, and 


(3) 14 Ind. Cas. 496; 11 M. L. T. 265; (1912) M. 
W. N. 367; 9 A. L. J. 332; 14 Bom, L. R. 280; 16 C. 
W. N. 505; 15 0. L, J. 411; 82 M. L. J. 468; 39 6. 
527. 
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it is assumed that he has, the limitation 
for that suit must be the limitation which 
would have governed a suit for sale on 
the mortgages of 1886 and 1887, which 
are the sources of all the mortgagee rights 
to which he can claim to have been sub- 
rogated. The first mortgage was executed 
on. the 22nd October 1885, the period was 
_ seven years and limitation for a snit for 
sale expired in October 1905. A suiton 
the second -deed of 1887 would have been 
barred by this date, if not earlier. The 
plaint in the suit now before me was filed 
in November 1911, and in accordance with 
the law as laid down by their Lordships in 
the judgment just referred to it is beyond 
time, The learned Counsel for the respond- 
‘ent was constrained to admit that this 
decision was a difficult one for him to -get 
. over. He sought in away to avoid the 
force of ib by insisting that the appellant 
had certainly bought subject to these two 
mortgages and he argued that he should 
not now be aliowed to deny the plaintiff’s 
right to recover the money. But this is 
no answer to a plea of limitation. A man 
may very welllong for property subject to a 
mortgage, but if the mortgagee allows 
his right to recover the money to be lost by 
lapse of time why should the purchaser be 
debarred from taking advantage of the 
“negligence of the mortgagee? And why 
should he be prevented, any. more ‘than a 
mortgagor, from raising a plea that the 
suit is beyond time? Farther froma re- 
ference to the record of the suit brought 
by the Court of Wards and other morb- 
gagees on the mortgage of 1895, it does uot 
appear that the appellant here (the Court 
of Wards) ever: admitted that he was 
liable to pay the money due under the 
mortgages of 1886 and 1887 to Pandit 
Bhagwan Din. i < 
Pandit Bhagwan Din wasa party to chat 
suit; he was impleaded as the holder of two 
mortgages of prior dates 1888 and 1894, 
It was certainly admitted in the plaint that 
the mortgages of 1886 and 1887 had been 
made and it was actually stated that a 
decree had been obtained onthem. But it 
was not stated in the plaint, presumably 
because the fact was not known, that 
Bhagwan Din had satisfied the judgmont- 
debt. There is no reference to the mortgage 
of 1904, which resulted in ‘the- satisfaction 
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of the mortgage-decree. So far as can bo 
ascertained Bhagwan Din did not eomtest 
tho suit. He does not appear to have fled 
any written statement of defence and he 
certainly did not put forward any caso of 
priority based upon the fact of his having 
paid off the decree obtained on the oarlier 
mortgages. He might have insisted upon 
his priority and have asked the Court for a 
direction thatthe plaintiffs should redeem 
him before bringing the property to sale. 
Nothing of the sort, however, was done, aud 
this being so I do not think it can be argued 


. now that any admission orsondnuct of the 


present appellant in that suit can be held up 
as a bar to a plea of limitation. 

The operation of the law of limitation 
may, itis true, be saved by conduct amount- 
ing to an acknowledgment within - the 
meaning of that term as used in section 19 of 
the Limitation Act, but the respondent has 
not put forward any case of this kind and 
indeed it would have been useless in view of 
the fact that at the time the present appel- 
lant brought his snit (the decree was obtained 
in 1908), the period for a suit on the 
mortgages of 1383 and 1887 had long ex- 
pired—though perhaps it was thought, as ib 
used to be erroneously thought, that the 
limitation for a suit of this nature was sixty 
years. The result is that this appeal is 
allowed and that the decree of the Court 
below is modified by its being declared that 


_ the plaintiff’s suit is dismissed with costs as 
against the fifth defendant, Court of Wards 


(appellant). 

The respondent No. 1, plaintiff in the 
suit, will pay the appellant’s costs in this 
Court. 


Appeal allowed. 





PUNJAB OHTEF COURT. 
Seconp Civic Aereas No. 1355 or 1911. 
March 17, 1914. 
Present: —~Mr. Justice Shah Din and 
Mr. Justice Chevia. 
SURJU MAL AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
VETSUS 
ASRAM AND ANOTHER—D PENDANTS — 


RESPONDENTS. 
Punjab Courts Act (XVIIE of 1884), 5. 4€ CL) (a) (ii) 


452 

SURJU MAL V. ASRAM. 
— Further appeal-—Small cause suit of value less 
than Rs, 2,500—Divisional Court confirming decree of 
first Court—No further appeal—Section 70 (1) (b) 
repealed before date of hearing—Court incompetent to 
exercise powers under it. 

Plaintiff sued to recover Rs 1,450 principal and 
interest on a bond, and obtained a decree for the 
principal amount, Rs. 1,268, payable by half-yearly 
instalments of Rs. 50 each. On his memorandum of 
appeal tothe Divisional Court, plaintiff affixed a 
Court-fee stamp of Rs. 25, calculating the amount as 
follows: (1) Rs.15 on account of ad valorem Conrt-fee 
payable on Rs. 192 interest which was disallowed by 
the first Court, and (2) Rs. 10 in respect of the 
prayer for the cancelment of that part of the decree 
which related to instalments. The Divisional Judge, 

- however, ordered plaintiff to pay ad valorem Court- 
fee on Ra. 975 instead of the fixed fee of Rs. 10. The 
plaintiff failing to pay the required Court-fee his 
appeal was rejected under Order VII, rule 11 (b), 
read with section 107 (2) of the Civil Procedure Code, 

On further appeal to the Chief Court: 

Held, that under section 40, sub-section 1 (a) (ii), 
of the Punjab Courts Act, as ib stood before it was 
amended by Act Iot 1912, no further appeal lay in 
the case; and 

that section 70 (1) (b) of the Punjab Courts Act, 

“as it stood atthe date of the institution of the ap- 
peal, having been repealed, the Court’s powers under 
that section had been takon away, and hence it could 
not treat the petition as one of revision under that 
soction. 

Second appeal from the decrae of the 
Divisional Judge, Ambala Division, dated 
10th October .1911, affirming that of the 

- District Judge, Karnal, dated 25th May 

1911, decreeing plaintiffs’ claim in part. 

Lala Lajpat Rai, for the Appellants. 

Chaudhri Ram Bhaj Datta and Mr. 

Morrison, for the Respondents. . 


JUDGMENT.—This suit was brought by 
the plaintiffs-appellants to recover Rs, 1,450 
principal and interest on the strength of a 
bond said to have been executed by the 
defendants-respondents on the 29th Novem- 
ber 1909. The District Judge granted a 
decree to the plaintiffs for the principal 
amount Rs. 1,258 payable by half yearly 
instalments of Rs. 50 each. The defendants 
-accepted the decree but the plaintiff appealed 
therefrom to the Divisional Court on the 
grounds (1) that the District Judge was 
wrong in disallowing the interest due under 
the terms of the bond and (2) that the 
decretal amount, Rs. 1,258. should not have 
been made payable by instalments. A 
Court-feo stamp of Rs. 25 was affixed on 
the memorandum of appeal, the amount of 
the stamp duty being calculated as follows 
(1) Rs. 15 on account of ad valorem Court- 
foe payable on Rs. 192 interest which was 
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disallowed by the District Judge ‘and (2) 
Rs. 10 in respect of the prayer for the 
cancelment of that part of the decree which 
related to instalments. The Divisional Judge, 
by order dated the 5th October 1911, held 
that in respect of the second relief asked 
for by the appellants they must pay an 
ad talorem Court-fee on Rs. 975 instead of 
the fixed fee of Rs. 10. The LOth October 
1911 was fixed for the hearing of the 
appeal on, the merits, and the plaintiffs 
were directed to pay the extra stamp duty 
at or before that date, but the appellants 
failed to make gocd the deficiency in stamp 
before the case was called on for hearing 
on the date fixed, and the Divisional Judge, 
therefore, rejected the memorandum of 
appeal with costs under Order VII, rule 
11 (b), read with section 107 (2), of the 
Civil Procedure Code, 

The present appeal before us is from the ' 
decree of the Divisional Judge and on 
behalf of the respondents Pandit Ram 
Bhaj Datt has raised the preliminary objec- 
tion that since the decree of the Divisional 
Judge confirms the decree of. the District 
Judge and the value of the suit which is a 


“small cause, is below Rs. 2,500, no further 


appeal lay to this Court under section 40, 
sub-section 1 (a) (22) of the Punjab Courts 
Act, as it stood before it was amended by 
Act Iof 1912. Mr, Lajpat Rai, Pleader 
for the appellants, admits the force of this 
objection and concedes that no further 
appeal lies in this case, but he asks us to 
treat the memorandum of appeal as a 
petition for revision under section 70 (2) 
(b) of the Actas itstood when the appeal 
was filed. Following the decision in 
Nur Din v. Jhando (1), we hold that Mr. 
Lajpat Rai’s prayer is wholly inadmissible, 
inasmuch as gection 70 (2) (b) of the Punjab 
Courts Act as it stood at the date of the | 
institution of the appeal having been 
repealed, our powers under that section 
have been taken away. Farther, there are 
no grounds for interfering with the decree 
of the Divisional Judge under section 70 . 
of the present Act, and, therefore, we main- 
tain that decree and dismiss this appeal 
with costs. , 
Appeal dismissed, 


(2) 23 Ind. Cas, 85; 44 P. L. R, 1913. 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 

Seconp CivIL APPEAL NO, 183 or 1912. 
December: 23, 1913, 
Present:—Mr. Kanhaiya lal, A. J. O. 
Musammat MUNIFA BIBI~—Praistire— 
APPELLANT 
VETEUS * 

'ATHH ALI AND ANOTAER— DEFENDANTS —, 
RESPONDENTS. 


dh Laws Act(XVIII of 1876), s. 3—Muhammadan 


Gift, validity of—Seizin in case of property nol 
ing of physical possession—Gift, when complete 
`f two distinct properties of only one.of which 

n is delivered—Vossession obtained subsequent 
Wect of. 

s not valid without seizin. But where the 

“yen dòes not admit of physical ‘possession 


& gives such possession, actual or con- 
st Nis capable of giving, provided he 
hi t of possession, the gift would be 


‘not, however, complete until pos- 
f the thing given. 

Ii ə by a Muhammadan of two distinct 
perfected withregard to one of them 


by c 106 with “regard to. the other, the 
gift a its entirety, but takes effect as to . 
the h has been duly delivered. 

U vamadan Law, which has been made 
appl ection 3 of the Oudh Laws Act to ` 
ques to gifts between Muhammadans, a 
gift: veys no title unless it is accom- 
panit \of possession or followed by the 
taking -wossion with the por mission, express or 


implieu, of the donor. 


Appeal against the decree of the Subordi- 
nate Judge, Sultanpur, dated 19th February 
1912, confirming that of the Munsif, 
Musafir Khana, dated 8th January 1912, 


Mr. Samiullah 5 Beg, for thé Appellant, 
Mr. Ali Mohammad, for the Respondents. 
| JUDGMENT.—The dispute in this case 
relates to a house belonging to Wazir Ali. 
On the 13th January 1910, he made a gift of 
the housein favour of the plaintiff-appellant, 
who is the wife of oneof his sons. The house 


was oceupied by the plaintiff-appellant and. 


her husband and by Wazir Ali ard two 
other sons of his. The plaintiff sued for 
the ejectment of those twosons .from the 
portion of the house occupied by them. The 
defendants claimed to be in proprietary 
possession of the southern portion by virtue 
of a partition of the ancestral property 
made by their father, Wazir Ali, prior to 
the gift. They pleaded that the plaintiff 
did not get’ possession over the disputed 
portion and that the deed of gift was 
consequently invalid, 
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The Courts below held that the entira 
gift was ińvalid- because a portion of the 
house was in the possession of those two 
sons otherwise than on behalf of the donor. 
The plea of partition was negatived by tho 
Courts below and it was found that they 
had separated from their father long before 
the date of the gift; that since the separa- 
tion they -were not on good terms with 
him, and that they were occupying the 
southern portion of the house from that 
time, not as licensees but in their own 
assumed right against their father's wishes, 
The question for consideration under the 
circumstances is whether Wazir Ali could 
made a valid gift of the house 
belonging to himin favourof the plaintiff- 
appellant under the Muhammadan Law with- 
out getting the southern portion of tho 
same, which was occupied by the defendants- 


respondents against his wishes, vacated 
by them. ` 
It is a well-established rale of the 


Muhammadan Law that a gift is not valid witha 
out seizin, for, as observed by the Hedaya, 
gifts are voluntary deeds, and if the right 
of property were established in them 
previous to the seizi», it would follow 


‘thatthe delivery would be incumbent on 


the voluntary agent before he had voluntarily 
engaged for it. (Hamilton’s Hedaya, page 
482). But where the property given 
dses not admit of physical possession, 
and the donor gives such possession as he 
is capable of giving, provided he himself is 
not out of possession, actual or constructive, 
the gift would be valid, for, according to 
the same authority, “as the object of the 
gift is the establishment of a right of pro- 
perty, it follows that the tender of the 
giver’ is virtually au empowerment of 
the donee to take possession” — (ibid, page 
483). A gift is not, however, complete until 
possession is taken of the thing given., For 
this purpose the possession must be kamil 
cr perfect. “ There are three obstructions,” 

says Baillie, “to a perfect possession:— 
First, the eubject of gifs may be joined 
to something that is nob given, as- frait 
on-the tree or crops on the ground, when 
either is given without the other. Second, 
it may be mushghool, or cccupied with 
something that is not given. Third, it may 
be mushaa, or confased with something 
else by being mushtarak, or held in 
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eo-partnership with -another, The first is 


ebviated by the gift being muhawwaz, or 
separated: and the second by its being 
mufarragh, or emptied. In the third 
case the gift being unlawful, when the 


property is susceptible of partition without 
injury, porsession, if taken, would be invalid 
—(Baillie’s Muhammadan Law, Vol. I, page 
520). None of these obstructions exist in this 
case. The gift comprises the entire house, 
which is found to have been the property 
of the donor atthe date of the gift. The 
donor was occupying the northern portion 
of the house with the donee and her husband, 
and the remainder was inthe occupation of 
two of his other sons who are the defendants. 
The donor states in the deed of gift that he has 
delivered possession over the entire house, 
and that keand his heirs have no right or 
interest left therein. 


The continued residence of the donor 
with the donee is not a matter of much 
consequence, because, as held by West, J., in 
Shaik Ibhram v. Shaik Suleman (1): “An 
appropriate intention where two (the donor 
and the donee) are present on the same pre. 
mises may put the one oub as well as the 
other into possession without any actual phy- 
sical departare or formal entry, and effect is 
to be given, a3 far as possible, to the purpose 
of an awner, whose intention to transfer has 
been unequivocally manifested.” (Tyabji’s 
Muhammadan Law, page 804, and Maulla’s 
Muhammadan Law, page 81). Mr. Ameer 
Ali states in’ his book on Muhammadan 
Law, Vol., I,. page 120 that this is in 
accordauce with the principle stated 
in the Majmaa-ul-Anhar, and Jenkins, 
C. J., observed in Bibi Khaver Sultan v, Bibi 
Rukhia Sultan (2) that this decision stood 
in the authorized reports for ‘over twenty 
years and was,as far as he could find never 
questioned. In Humera Bibi v. Najm-un-nissa 
Bibi (8) wherea gift was made of a house and 
other immoveable property by a registered 
instrument and was attended ‘by ciroum- 
stances of great publicity, the fact that the 
donor, who was the aunt of the donee, never 
quitted the house, but continued to reside 

.in if with her nepbew, was held to be of 
no effect in the face of the clearly manifested 


(1) 9 B. 746. 
` (2) 29 B. 468; 7 Bom. L. R. 443, 
(8) 28 A. 147; A. W. N. (1905) 222; 2A. D. J. 778, 
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intention of the dorer to transfer possession 
of the house to the donee. In that case 
Stanley, O. J., and Burkitt, J. observed that 
it was not necessary according to the 
Muhammadan Law thatin all cases where , 
a gift of immoveable property was made 
that the donor should actually and physically 
‘vacate the property,—the subject of the gift., 
Where a husband makes a gift of a house in 
favour of his wife or a father in favour 
of his minor children, the force of the 
above rule is expressly recognized by the 
Muhammadan jurists. But as stated by 
Wilson, the real question is whether the 
two admitted exceptions were meant to be 
exhaustive or merely illustrative of another 
general principle, limiting the rule that 
the donee of a thing, susceptible of physical | 
possession acquires no right over it unless 
he actually takes possession of it with the 
permission, express or implied, of the donor 
—(Wilson’s Muhammadan Law, 4th Edition, 
page 3840). In Mandy Abdul Rahiman v. 


` Hussain Saheb (4) it was observed by Abdul 


Rahim and Ayling, JJ., that most of the 
Futwas er opinions of jurists were delivered 
in answers to abstract questions „intended 
to illustrate a certain principle of law, and 
it would be entirely misleading to treat 
such opinions as absolute rules of law, having 
the same authority as the texts of the 
Quran or an universally accepted ruling of 
the Prophet or a-proportion established by 
Ijma or a consensus of the opinion of the 
jurists. - 


Whether there has been a complete 
Gelivery or seizin or not is merely in each 
ease a question of fact, which is to be 


-determined with dae regard to the intention 


and conduct of the parties and the natura 
of the thing given. Wazir Ali states in hig 
evidence that he had two houses in the 
village, adjoining vach other, which were 
occupied by him and his sons, and that he 
made a gift of those houses to the plaintiff 
and gave her possession. He further states 
that he lives in a-portion of the house 
with the permission of the plaintiff and on 
her behalf. It appears from the map filed 
with the plaint that the portion of the house, 
occupied by Wazir Ali and the plaintiff and 
her husband, has got a separate enclosure 


boh 
t 


44) 16 Ind. Cas, 616; 12 M, L. T. 305; 23 M. L, J. 
34. Hj 
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with a door opening towards the north, while 
the portion occupied by the defendants has 
a separate enclosure with a door opening 
towards the south. The deed of gift des- 
cribes the house given as No. 6, standing in 


compound No. 8, and containing a courtyard . 


No. 9, but the boundaries given include 
both the houses, to which Wazir Ali refers 
in his evidence. It does not appear whether 
the southern portion, occupied by the defend- 
ants, has gota separate number, but it is 
obvious from the map as well as the state- 
ment of Wazir Ali that the two portions 
form two separate houses, standing behind 
each other with only acommon well anda 
door for communication between the two. 


“The delivery of possession over one house* 


does not necessarily imply a delivery of 
possession over the other, and .as held in 
Mahomed Farid v, Mahomed Abdul Gafur 
(5), if a gift is made by a Mahomedan 
of two distinct properties and is 
perfected with regard to one of them 
by delivery, and: not with regard to the 
other, the gift is not void in its entirety, 
but takes effect as to the property which 
has been duly delivered. In Mohammad Idris 
Khan v. Iftikhar Ahmad (6) it was held 
that in a case of a gift by a Muhammadan, 
‘it is not necessary -to give actual or khas 
possession of the property transferred by 


gift, but the gift can be supported, if there . 


is ‘delivery of either. actual or constructive 
possession. But where the owner of the 
property is ousted by a trespasser he has 
no possession at all and, therefore, a gift made 
by him is invalid. - . 


It ix contended by the learned- Counsel 
for the plaintiff-appellant that, while it ig 
open to the donor or his heirs or representa- 


tives-in-interest to question the validity of. 


the gift before he has completed it by 
delivering possession, it is not open to third 
parties to set up a plea which the donor 
himself does not advance. Section 3 of the 
Oodh Laws. Act requires that in the 
absence of a enstom to the contrary, 
the Muhammadan Law shall be applicable 
to questions relating to disputes regarding 
gifts between Muohammadans, and the Inayah 
quotes as aying of the Prophet, which has bean 
accepted as authoritative by Muhammadan 


(5) 13 Ind, Cas. 434; 15 ©. L. J. 14, 
(6) 8 Ind, Cas. 7175, 13 0. 0. 347. 


INDIAN GAES 


455 


jurists, that a gift is not valid unless 
p233333ed, implying -theraby that sach a 
gift conveys no title anless it is accompanied 
by delivery of possession or followed by the 
taking of possession with the permission, 
express or implied, of the donor —~-(Wilson’s 
Muhammadan Law, 4th Edition, page 339). 
Mr. Ameer Ali seems to ba of opinion 
that for. the completion of gift of property 
in the hands of person holding possession 
undar au adverse title somathing məreis nesd- 
ed than mere declaration, viz., an authority 
to sue for recovery and that such a gift 
is nob ipso facto inoperative. He cites in 
sapport of hia opinion a passage from the 
Radi-ul-Mukht wr, Vol. IV, page 785 saying 
that "Sazjant has stated that a gift by a 
father of property in the hands of a pledgaa, 
or a usurper, ora vendee under an invalid 
sale, shall take effect when the pledge or 
lease expires or the sale is sat aside or 
the thing usurped has bosan recovered” — 


(Ameer Ali’s Muhammadan Law, Vol. I, 
page 67). He observes that the right of 
the donor to such property i3 a mere 


inchoate right, vzz., to sue for the recovery 
of possession, and that there is no sufficient 
ground for holding that where a property, 
to which a person is rightfully entitled, 
happens to be in the hands of another, 
claiming adversely to him, the rightful 
owner may not make agift of the same 
to a third person—(Jbid, pages 69 and 
70). He explains the passage from the 
Durr-ul-Mukhtar which lays down that 
when land isin the possession of a usurper 
or wrong. doer or of, a lessee or mortgages, 
it cannot be given away because ia these 
cases the donor has not possession of the 
thing which he purports to give, as referring 
only to gifts to infants, who caunot them- 
selves take possession of the subject of a 
gift. (Ibid, pages 66 and 71). But the 
doctrine of the invalidity of gift of pro- 
perty in the poasession of a usurper is 


‘only a corollary to the general rala that 


no gift is valid without seizin. There 
would hardly have been any object in making 
only that corollary applicable to gifts ia 
favour of miaors, while exempting such 
gifts from the general rule of seizin, had 
it been not intended to limit the exemption 
to cases where the property gifted was in 
the possession of the donor or his depository ~ _ 
(Ameer Alis Muhammadan Law, 4th Hdilion, 
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“BASANT SINGH v. MATA BAKSH SINGH, ` 


Vol, I, page 484). A guardian of a minor 
donee is as competenh to sue on his behalf 
as any other donee, and if a mere authority 
to sue was an effective substitute for seizin, 
the validity of gifts of undivided property 
would equally have been upheld by the jurists, 
because the remedy of seeking a partition 
was available. The saying of the Prophet 
that no gift was valid without seizin, referred 
to in the Hedaya and Inayah—(Hamilton, 
, “paga 482 and Baillie, page 520)—was 
evidently adopted by the Muhammadan jurists 
as the guiding test of validity, and no gift 
was upheld, if the circumstances rendered 
seizin, actual or constructive, not possible ex- 
cept as a remote and uncertain contingency, 
Mulla, Tyabji and Wilson adopt the view 
that a gift is not valid if the property given 
is in the possession of a trespasser—(Malla’s 
Muhammadan Law, page 78, Tyabji’s 
Muhammadan Law, pages 276 and 277, and 
Wilson's Anglo- Muhammadan Law, 4th Edi- 
tion, page 342); and in Abedoonissa Khatoon v, 
Ameeroonissa Khatoon (7), Mohin-ul-din v. 
Manchershah (8), Rahim Bakhsh v. Muhammad 
Hasan (9) and Fakir Nynar Muhamed v. 
Kandasawmi Kulathu Vanian (10), that view 
was upheld by the different High Courts. The 
facts and circumstances of the case reported 
jn Mahomed Buksh Khan v. Hosseini 
Bibi (11), which fellows Oase No. 10 of 
Macnaghten’s Principles and Precedents of 
Muhammadan Law, were entirely different, 
for in that case the gift was a Azba-bil. ewan 
cf joint property, and the donee, who was a 
co-sharer, had obtained actual possession 
over ihe property soon after the gift. In 
Case No. 6 of Macnaghten’s Principles and 
Precedents of Mubammadan Law, it was held 
that where a person made a gilt of the pro- 
perty which was the subject of litigation 
and died while the action was pending 
without having been able te recover posses- 
sion and deliver it to {he donce, the gift was 
void and tbe dcnee had ro locus standi to 
- continue the suit. The gift of the southern 
touse is, therefore, invalid and unenforceable, 
The appeal is dismissed with casts. 
Apreal dismisse 1, 
(7) 9 W. R. 257 


(8) 6 B. 650. 
(9) 11 A.1, A. WN. (1838) 266; 13 Tnd. Jur, 152. 


(10) 14 Ind. Cas. 993; 35 M. 120. 
(11) 15 ©. €&4; 15 L A. 8L 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execution or Decree ApreaLs Nos. 48 AND 
49 or 1913. 
December 15, 1913. 

Present: —Mr. Lindsay, J. ©. 
Thakur BASANT SINGH—Jopauent- 
DEBTOR— APPELLANT 

g versus 
MATA BAKHSH SINGH AND ANOTHER— 


DECREE. HOLD IRS — RESPOVDENTS, 
Transfer of Property Act (IP of 1882), 8. 72—NXort- 
gayee in _posseasion, right of, to recover ewpenses in- 
curred in suit to recover arrears of rent—slet of 
management. 
In the absence of any foundation fora suggestion 
of bad faith, the filing of snits to recover arrears of 


gout by a mortgagee in possession, is an act of: 


management and any expenses incurred in connec- 
tion therewith are recoverable by the mortgagee 
under section 72 of the Transfer of Property Acs. 

‘Pokree Saheb Beary v. Pokree Beary, 21 M. 32, not 
followed. 

Appeal against the order of the Sabordi- 
nate Judge, Rae Bareli, dated 80th April 
1913. 4 

Babu Bishesawar Nuth, for tbe Appellant. 

Mr. Ali Mohammad, for the Respondents. 

JUDGMENT.—These are  cross-appeals 
against an order passed by the Subordinata 
Jadge of Rae Bareli in execution of decree. 
They may both be disposed of in one judg- 
ment. Itis not necessary to seb ont many 
facts. Itis sufficient to mention that Mata 
Bakhsh Singh and others who are appellanis 
in Appeal No. 49 brought a suit for redemp- 
tion against Basant Singh who is the respond- 
ent in that appeal and got a decree in 1907, 
In execution of thai decree some proceedings 
were taken subsequent to the date of the 
decree in connection with the ascertainment 
of meane profits. The order which is now 
under appeal has been passed in proceedings 
between the parties, the object of which wag’ 
to ascertain the amount of mesne profits of 
the mortgaged property which aserued for 
the period .between the 22nd of May and the 
end of November, 1911, in all a period of 
about six months, The appellants here put 
in a large claim for mesne profits in, respect 


-of this period alleging that the amount ex- 


ceeded Rs. 2,000. The mortgagee filed an 
account according to which the sum owing to 
the opposite party was cnly Rs. 178 odd. 
From the record itis apparent that these 
proceedings lasted for a considerable time and 
that a large number of witnesses were 


Vol. XXIII] 


BASANT SINGH THAKUR V. MATA BAKHSH SINGH. 


examined. Eventually, however, the parties 
were dirested to put in statements of their 
account and in pursuance of that order the 
mortgagee filed an ascount with regard to 
which the judgment states that only certain 
items were disputed by the other sida. One 
of these items related to mahwz produce, 
anitem of Rs. 22. Thisis not in dispute 
in this appeal. The second item about 
which there was a contest was a sum of 
Rs. 150 whichthe mortgagee wished to charge 
on account of cost-of establishment. Under 
this head the Subordivate Judge allowed the 
mortgagee only Rs. 75. This point is also 
not in dispate now. “The third item was a 
sum of Rs. 32-40, which the mortgagee 
showed as having been paid on account of 
interest and the fourth was one of 
Rs; 441-6-3 claimed by the mortgagee on 
account of law expenses incurred in institut- 
ing suits for arrears of rent against certain 
tenants of the mortgaged property. With 
regard to the item of law expenses it appears 
- that shortly before the mortgagors deliver- 
ed possession under an appellate order passed 
by this Court the mortgagee instituted a large 
number of suits for arrears of rent. These 
arrears appear to have been decreed and it is 
stated that the sum of Rs. 441-.6-3is made up of 
costs which were allowed on taxation in con- 
neciion with these rent suits. So far as this 
claim was concerned the Snbordinate Judge 
found on the strength of a ruling reported as 
Pokree Saheb Berry v.-Pokree Beary (1) that 
the mortgagee was not entitled to claim these 
law expenses. A sum of Rs, 179 odd, however, 
had actually been realised by the’ mortgagee, 
and it was held that he was entitled to retain 
this money. The mortgagee bas appealed 
against this portion. of the Subordinate 
Indge’s order. That appeal is Appeal No. 
48 of 1913, and it will be convenient to deal 
with this first. The contention on behalf 
of the mortgagee is that under the provisions 
of. section 72 ofthe Transfer of Property 
Act the mortgagee, being in possession, was 
entitled to credit for the expenses incurred 
in instituting suits for arrears of rent inasmuch 
as the expending of this money was necessary- 
for the due management of the property and 
the collections of the rents and profits thereof. 
It has been suggested that,these suits were 
not instituted bona file by the mortgagee. 


Sixty of them are said to have been put into 
. G) 2b M 82. 
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Oourb just a day or two before the 
final order was passed .ia appeal ia this 
Court by which the mortgagors were entitled 
to get possession on payment of a certain 
sum. I am not prepared to infer from 
this that the mortgagee was acting in 
bad faith in filing theses suits at the time he 
did. It is no argament to say that suits or 
this kind are only justified if they are lodged 
ata time when otherwise the recovery of 
the rents would become time-barred. A 
landlord is not bound to wait till the last 
moment to file suits for arrears of rent, and 
it may be good polisy for him to file these 
saits long bafore the pariod of limitation 
expires. The fact remains that thesa anits 
have all been decreed and there appears to 
be no doubt, therefore, that the claims were 
at any rate honest claims, and in the absense 
of any foundation fora suggestion of bad 
faith I hold that the filing of thesa suits was 
an act of managemant, any expanses in em- 
nection with which were recoverable by the 
mortgagee. It is trae that the case cited by 
the Subordinate Judge [ Pokree Saheb Beary v. 
Potrze Berry (1)] is an authority for the pro- 
position that a mortgagee is nb entitled to 
recover expenses of this kind when the suits 
are broaght by him against tenants whom he 
has admitted as tenanta after the date of the 
mortgage, But [am not prepared to follow 
this ruling which seems to me to ba clearly 
against the terms of section 72. In Shri Gaungsh 
Dharniuhes v. Keshavras Govind Kulgavkar(2) 
it was held that such sums were recoverable 
unless there were same express agreement 
that ths costs of sash suit were to be deducted 
fromthe revenue3 of the property; and in 
Ghose’s Book on Mortgage a reference is made 
to a case of Suuniers v. Rao Khooman Singh, 
(3) in which it is said to have been laid down 
thas the costs incurred in the recovery of 
rents through the Rent Court can be allowed 
to the mortgagee. I observe that in the 
commentary to section 72 in Gour’s Transfer 
of Property Act, itis stated with reference 
to the Madras ruling just cited that it is not 
supported by the authorities to which it 


- refers; and as I have said already it seams 


to bə araling quite opposed to the language 
of section 72. 1, therefore, decline to follow 
Ia my opinion the mortgages was entitled 


(2) 15 B. 625 at p. 639. 
(3) (1853) S. D. A., N. W. P., 692. 
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to these expenses. The sum claimed was 
Rs. 441-6-3. Oat of this Re. 179-11-0 has 
already been allowed to the mortgagee on the 
ground that he had actually recovered the 
money. He is, therefore, [ think, entitled to 
the balance of Rs. 261-11-3. Sò far the 
appeal of the mortgagee No. 48 of 1913 must 
be allowed. 

To turn now to the Appeal No. 49 of: 1913 
which has been filed by Mata Bakhsh Singh 


and others. It is diffieult to discover 
from the memorandum of appeal what 
these persons are appealing about. Ta 


the first ground itis stated that the lower 
Court omitted to decide the question of the 
right of the appellants to realise outstanding 
rents and to execute decrees already obtained 
for rents; and in the second ground it is abated 
that the lower Court should have declared 
that the appellants were entitled to the sums 
mentioned above. I cannot find that there 
was any specific dispute inthe Court below 
as tothe right ofthese appellants to avail 
themselves of the decrees which had already 
been obtained by the mortgagee, nor does it 
appear that they ever asked the Subordinate 
Judge to declare. their right to execute these 
decrees. Prima’ facie the right to execate 
the decrees does now belong to the appellants, 
but they cannot here complain of the Sub- 
ordinate Judge not haviug done something 
- which he was not asked todo. The only 
objection put forward by these appellants 
in the Court below was with reference to 
certain specific items of the account filed by 
the mortgagee. It surely cannot be meant 
that the Subordinate Judge ought to have 
debited the mortgagee with the amounts for 
which these decrees had been obtained when 
the decrees have not as yet been put in 
execution and while the money under them 
is still outstanding. That -could nob 
possibly be done. I can find no force 
whatever in this appeal of Mata Bakhsh 
Singh and others. There is-only one point 
which was mentioned in the course of the 
argument and which, though not raised in 
the memorandum of appeal, may be fitly 
considered hers. . The Subordinate Judge 
allowed the mortgagee to .charge the 
appellants with a sum of Rs. 39-4-0, on 
account of interest due on a loan which had 
been paid off by the mortgagee within the 
year. The.loan was for Rs, 640, and it 
appears on both sides of the account filed 
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by the mortgagee and to that extent it 
makes no diffarence to the account, but 
there can be no reason why the mortgagors 
should be charged interest on a sum which 
was borrowed by the mortgagee for his 
own convenience. This item, it would appear, 
was indispute inthe Court below buat the 
judgment is silent regarding it. 1, there- 
fore, think that in settling the account now 
asum of Rs. 39-4-0 should be deducted from 
the amount which was allowed to the 
mortgagee on taking the account. The 
Subordinate Judge found that Rs. 515-9.0 
were: due’ to the mortgagors-appellants. 
Adding to this the sum of Rs. 39-4-0, we 
obtain Rs, 554-18-0 from which a deduction 
of Rs. 26-11-3 must be made ‘on account 


of the finding that the mortgagee was 
entitled to law expenses. This leaves a 
balance of Rs. 293-1-9 in favour of the 


appellants in this case. I, therefore, find 
that the sum payable to Mata Bakhsh 
Singh and others the mortgagors by Basant 
Singh the mortgagee is Rs. 293-1.9, and to - 
this extent the order of the Court below is 
modified. The Appeal No. 49 of 1913 is 
dismissed and Appeal No. 43 of 1913 is 
allowed to the extent already indicated. I 
make no order as to costs in either cage. 
Appeal No. 48 allowed. 
Appeal. No. 49 dismissed. 


PUNJAB OHIBF COURT. 
Seconp OCivin APPBAL No. 709 or 1911, 
March 12, 1914. . 
Present:—Mr. Justice Shah Din and 
: Mr. Justice Chevis. 
NATHA SINGH AND OTHERS—- 
DEFENDANTS— APPELLANTS 
versus X 
ISHAR SINGH—Punurr, MEHR SINGH 

AND OTHERS—DEFENDANTS——RESPONDENTS.- 

Limitation— Cause of action—Partition proceedings— 
Party referred to civil suit—Cause of action arising by 
institution of partition proceedings—HEffect of entry in 
Revenue papers—Several plaintiffs suing jointly— 
Withdrawal of suit with permission to bring fresh suit 
—Separate claims—Not barred. 

The land in suit had been shown in the Revenue 
Records for many years past as joint. Defendant, a 
recorded co-sharer, applied to the Revenue Authorities 
for partition. The plaintiff, who claimed the land ia 
suit as his sole property, was referred to a civil suit 
for declaration of title: 3 
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Held, that the cause.of action arose only when the 
defendant applied for partition, and the suit was not 
time-barred by reason of the land having been 
recorded for many years*past as joint. 

Where several plaintiffs had sued jointly, but with 

-a view to avoid difficulties as to misjoinder had with- 
drawn the suit with permission to bring a fresh suit, 
and subsequently filed separate claims: 

‘Held, that the former suit did not bar the subse- 
quent claims. 


Second appeal from the decree of the 
Divisional Judge of the Ludhiana Division, 
dated 22n1 April 1911, reversing that 


of the Additional District Judge, Ludhiana, 
dated I9th November 1910, dismissing 
the claim. 


_ Chaudhri Ram Bhaj Datta, and Mr. Nand 
Lal, for the Appellant. 

JUDGMENT.—This judgment will cover 
the two connected Appeals Nos. 710 and 711 
of 1911. Appended to this judgment will 
be found a plan which, with the help of the 
genealogical tree given on page 3.of the 
‘paper-book in the present appeal, should 
make matters plain. , 

Nos. 6,5,11 and100n the plan are the 
old ‘fort which stands in the ‘village of 
Dhera Mazra. The other numbers are 
plots of land lying around the fort on all four 
sides. The fort itself has been partitioned. 
No. 5 falling to Daya Singh's branch, 


No. 10 to Sher Singh’s branch and No. 11. 


to Lehna Singh’s branch, while No. 6, in 
which is the entrance to the fort, has been 
kept joint, along with the adjoining Nos. 1, 
2and7. Nos. 3 and-4 have also fallen to 
Daya Singh's branch. No. 8 to Sher Singh’s 
branch and Nos, 15 and 14 to Lehna Singh’s 
branch. So much is admitted. The dispute 
is as to Nos. 9,12 and 18, which, according 
to defendants (the three sons of Ganda 
Singh, son of Daya Singh) is still joint, 
while the plaintiffs in these three suits 
claim a declaration of ownership, Mehr 
. Singh, representative of Sher Singh’s 
bratich, claiming No. 9, Dalip Singh, ete., 
claiming No. 12 and Ishar Singh claiming 
No. 13. 

The first Court held that plaintiffs 
failed to prove their claim, but the learned 
Divisional Judge on-appeal came to a 
different conclusién and decreed the claims, 
So the defendants, grandsons of Daya Singh, 
are the appellante i in this Ooart. 

Mr. Ram Bhaj Datta, who argued the 
case for the appellants, seems to have had 
“the papers handed over to him at short 
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notice, for at first he stated that plot No. 3 
was at one time shown in the Revenue 
Records as joint. But this was evidently a 
mistake. The real facts are that the fort 
was partitioned before the advent of British 
rule and thatthe fort ison the south side 
of the abadi, and that none of the plots 
shown in the plan have ever been entered 
in any of the records as belonging to any 
one but have all been included in the 
abadi deh, excepting the land now in suit, 
i.e., the three plots (Nos. 9, 12 and 18) to the 
south. These three numbers have been shown 
in the records as joint property of all the 
parties until the recent Settlement of 1909. 
1912, when they, too, were included in the 
abudi deh. 


None of the land in suit appears ever to 
have been -cultivated except in 1900, when 
Mehr Singh’s nucle, Kishen Singh, grew 
onions in a portion of the land. 


After due consideration we consider that 
the Divisional Judge’s decision is correct, 
The land in dispute is of no great area and 
of no great value, and we do not suppose 
that any of the parties troubled themselves 
much about the entries in the Revenue 
Records, while it was only natural for the 
Revenue Authorities in early times to. put 
down a strip of land adjoining the fort 
as belonging to the owners of the fort, 
without troubling to ascertain whether it 
was joint or not and a mistake having once 
occurred could easily be continued. On 


„every side of the fort there are adjacent 


plots of land. Those adjoining the north- 
west corner of the fort (Nos. 1,2 and 7) are 
kept joint, as is the north-west quarter of 
the fort. Other numbers fall to the owners of 
that quarter of the fort which they adjoin, 
Thus Nos. 3 and 4 go with No. 5, Nos. 15 and 
and No.8 goes with 
No. 10. Why should Nos. 9,12 and 13 
have been kept joint? There is a good 
reason for Nos. 1, 2and 7 being left joint, 
viz., that they adjoin No.6, whichis the 
portion of the fort left joint. But Nos. 9, 
12 and 13 are quite distinct from the joint 
portion and adjoin Nos. 10 and 11. More- 
over, Nos. 5, 10 and ll are of equal area, 
and if we allot Nos, 3 and 4 to No. 5 it will 
obviously bean unequal distriburien to allot 
No. 8 only to No. 10 avd Nos. 15 and 14 only 
to No. 11, since No.4 alone is as large as 
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No. 8 oras Nos. 14 and 15 put together. 
But if, in addition, we allot Nos, 8 and 9 to 
No. 10 and Nos, 12, 13, l4 and 15 to No. 11 
the distribution will ba a fair one. 

Mr. Ram Bhaj Datta urges, as a reason for 
keeping Nos. 9 and 12 and 13 as joint, that 
“these numbers adjoin cultivated land to the 

south,| but as he has not shown us that the 
land to the south is joint land of the parties, 
we fail to see any force in this argument. 
Then Mr. Ram Bhaj Datta wishes us to see 
the evidence of Bakhtawar Singh, whom he 
. describes as a witness for the plaintiffs, but 
‘on referring to the record we -find no such 
witness. He was‘apparently a witness in 
the former suit, but we cannot refer to the 
record of the former suit brought by the 
plaintiffs jointly, as that is not evidence in 
the present suits. We agree with the 
learned Divisional Judge in holding that 
+ the land is not joint, and that plaintiffs have 
proved their title. 

Next it is urged that these suits are time- 
barred, as the land in suit has been shown in 
the Revenue Records for many years past as 
joint. Butthe cause of action arose only 
recently when the defendants applied to the 
Revenue Authorities for partition. 

Then itis urged that the present suits 
are barred by reasonofthe former suit, in 
which the present plaintiffs all sued jointly. 
But we find that tbat suit was withdrawn, 
with permission to bring afresh suit if so 
advised. The plaintiffs evidently withdrew 
from the former suit to get over difficulties 
as to misjoinder. 
whatever why tbey should-not, after having 
obtained permission to withdraw with 
liberty to sue again, file separate claims. 
Then ib is urged that Order XXIII, rule 1 
(4), is a bar, asall the plaintiffs did not 
joia in the request for permission to with- 
draw from the former suit. Order XXIII, 
rule 1 (4), lays down that permission to 
withdraw cannot be given unless all the 
plaintiffs consent, bat the application for 
leave to withdraw was presented by a 
Pleader, and two of the plaintiffs supported 
it in person and said they had obtained ths 
consent of the absent plaintiffs and there is 
nothing to skow tbat this statement was 
incorrect. We take it, therefore, that all the 
plaintiffs were’ parties to the request fer 
permission to withdraw, No other points 
have been urged before ns. 
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We uphold the decreas of the learned 
Divisional Judge, and dismiss these threa 
appeals with oss. 

Appeals dismissed. 
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OUDH JUDICIAL COMM SSIONER'S 
COURT. 
Rent Arpsat No. 5 or 19.3. 
: December 22, 1913. 
Present: —Mr, Stuart, A. J, C. 
SRI KRISHNA LAL —Prutytisr— 
APPELLANT | 
© Versus 
Shaikh GHULAM SUBHANI—Daraypiyt— 
RESPONDENT. 

Oudh Rent Act (XXII of 1838), ss, 2, cl. 5, 1240 and 
124D—"Portion of the produce of land”, meaning of 
—Tandlord’s remedy against tenant failing to cultivate 
holding held on rent payable in kind -Applicrbitity of 
sections 1240, 124D. 

The words “portion of the produce of land” in 
the definition of “rent”, as given in ssetion 2, clause 
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5, Qudh Rent Act, mean a portion of what the land 
Jas actually produced and not a portion of what 
it might have produced. They cannot be held to 
be a portion of the produce which ought to hare been 
grown upon the fields. 

Where a tenant deliberately omits to cultivate a 
holding the rent of which is payable in kind, no 
arrears of rent van be held to exist and the land- 
lord’s remedy is tosue in the proper Court for 
damages for breach of the contract which such a 
tenant isimplied to have made to cultivate the 
‘holding as-woell as his capacities and resources 
permit. 

Sections 1240 and 124D of the Oudh Rent Act 
apply only when the suit has been instituted in a 
wrong Court and not when the plaintiff has sued in 
the right Court upon a cause of action upon which 
he cannot succeed. 

Appeal against the order of the District 
Judge of Gonda, dated Ist November. 1912, 
upholding that of the Assistant Collector, 
Bahraich, dated 22nd Angust 1912. 

Saiyed Zahur Ahmad, for the Appellant. 


Mr. St. George Jackson, for the Respondent, 


JUDGMENT.—This suit was filed before 
an Assistant Oollsctor of the first class in the 
Bahraich District by a Thekedar, holding 
a theta from tbe Court of Wards as Manager 
of the Nanpara Estate, against a tenant 
cultivating a holding on which the rent was 
payable in kind. The plaintifi’s case was to 
the eflect that the tenant had deliberately 
refused to cultivate 89 acres in 
1316 Fesli, 8'54 acres in 1317 Fask 
and the whole of his holding (which is of an 
area of 1038 acres) in 1818 Fasli, and 
he claimed under section 108 (2), Local 
Act XXIL of 1886, arrears of rent to be 
computed according to the value of the pro- 
duce in the fields adjoining to the aforesaid 
helding aba rate equal to one-half of the 
value. Tho learned Assistant Collector fram- 
ed the following four issues: — 

i. Is the suit» cognizable bya Revenue 
Court P E ` 

2. Did the disputed land produce any 
crops P 
3. If Parti, can any rent be allowed for 
it P f 

4, What can be allowed, if at all, from 
defendant to plaintiff ? i 

He decided the first issue in the plaintiff’s 
favour and the second and third issues in 
the defendant's favour and dismissed tho 
suit. An appeal was preferred ta the Court 
of the District Judge who dismissed the 
appeal and upheld the dismissal of the suit. 
The plaintiff comes to this Court in second 
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appeal, The written statement stows 
that tte defendant, while admitting that 
he was the tenant of the holding in question 
and that rent was payable in kind, did not 
aimit that the plaintiff was entitled to half 
the produce of the fields. His contention 


was that the plaintiff was cnly entitled to 


one third of the produce, Further, he con- 
tested, that his omission to cultivate any 
portion of the holding in any particular year 
was due tothe action of the plaintiff who 
had deliberately placed obstacles in his way 
which had restrained him from cultivating. 
The Assistant Collector found that the defend. 
ant showed no negligence in not cultivatirg 
the fields in question, and further that the 
plaintiff had failed to prove what wero tho 
conditions of the contract of tenancy with 
regard to the division of the produce. The 
lower Appellate Court did not decide either 
of the latter points. Their decision is tot 
necessary for the purpcse of decision of this 
appeal. 

The plaint can only be taken as asking for 
relief on the basis of an allegation that 
arrears of rent aredue. Iam unable to find 
thet in a case where a terant deliberately 
omits to cultivate a holding the rent of whch 
is payable in kind any arrears of: “rent” can 
be held to exist. The “rent” in such a caso 
is a portion of the produce actually grown : 
upon the fields. It cannot, by any stretch of 
language, be held to be a portion of tho 
produce which ought to have been grown: 
upon the fields, and, where no produce has 
been grown, no “rent” can accrue, It does 
not follow as a consequence of this finding 
that the landholder is left without a remedy 
in a case where such a tenant deliberately 
and perversely refuses to cultivate his hold- 
ing. When a landholder permits cultivation 
by a tenant onan undertaking that he shall 
be remunerated for the use and occupation of 
the land by a share in the produce as agreed 
between the parties, there is necessarily an 
implied contract that the tenant shall 
cultivate the holding’as well as bis capacities 
and resources permit him, and in the event of 
his failure to cultivate the holding as weil as 
his capacities aud resources permit him tho 
landholder has the remedy of suing him 
for damages for breach of this implied 
contract. Butin such a case the suit would 
be for damages and not for rent. There can 
be no doubt that in this case the suit was for 
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rent and the Revenue Court has no jurisdic- 
tion to decide sucha suit for damages for breach 
of contract, The provisions of section 127 of 
Local Act XXII of 1886 permit a Revenue 
Court to decree arrears of rent agrinai a 
trespasser in cases in which the rate of rent 
has been fixed, and to assess the rate and 
decree arrears based on such rate in cases where 
the rent has not been fixed. But the provi- 
sions of this section do not authorise a Revenue 
Court to assess and decree damages. They 
rather. permit the Revenue Court to place the 
trespasser in the position of a tenant, and then 
decree rent against him, A suit for damages 


for breach of contract cannot lie in a Revenue | 


Court unless the provisions of the Act 
specifically permit such a sui, to lia. There 
js nothing in the provisions of Local Act 
XXII of 1886 that gives-a Revenne Court 
jurisdiction to decide a suit of the present 
nature, I have been referred to the decision 
io Dalji Panday v. Berhamdeo (D. 
The principles laid down in that decision 
are not, however, applicable to the present 
suit, for tbe definition of rent given in 
section 3 (5) of Local Act XXII of 1883 is: 
“The money or the portion of the produce of 
land, payable on account of the use or occupa- 
tion of land.” In this contract of tenancy 
there was no mousy payable on account of 
the use or occupation of land. The words 
‘portion of the produce of land” can ouly be 
held to mean a portion of what the land has 
actually produced and not a portion of what 
it might have produced. For the above 
reasona-1 find that the appeal must be dis- 
missed. f 

J] have been asked by the learned pakar 
for the appellant- to take action under the 
provisions of sections 124 (OC) and 124 (D), 
Local Act XXII of 1886. I am of opinion 
that I cannot taka action under either of 
these sections. This is not a case in which a 
suit has been instibuted in a wrong Court. 
The suit was asuit for arrears of rent. It 
was, therefore, instituted rightly on that plea 
in a Revenue Court. Why the plaintif has 
failed is because he has stated a cause of 
action upon which he cannot possibly succeed, 
He sned for arrears of rent when no arrears 
of rent were due to him. If he had sued by 
error for damages in a Revenue Court the 
Coart of original hearing or the Court of first 
appeal would have been in a position to take 


(1) 13 Ind. Cas 9; 16 O. W. N. 89, 
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acion under the provisions of sections 124 
(A), 124 (B), 124 (C) or 124 (D). But 
as his suit stood, it had to ba dismissed. In 
view of the fact that the suit was liable to dis- 
missal as the plaint showed that no arrears 
of rent were due, and that all proceedings 
subsequent tothe filing of the plaint were 
supererogatory, I do not propose to arrive at a 
finding upon other points raised in the plead- 
ings, It will still be open to the appellant to 
file a plaint ia the ‘Civil QGourt upon a 
different cause of action to that which he 
originally alleged with regard to a portion 
of the subject-matter. Iu the circumstances 
it is inadvisable to discuss the value of the 
evidence adduced. I, therefore, dismiss this 
appeal. The appellant will pay his own 
costs and those of the respondent. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civin APPEALS Nos, 452 AND 453 
or 1911. ` 
Marck 3, 1914. 

Present:—Sir Alfred Kensington, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
Kanwar CHARANJIT SINGH— 

DEFENDANT— APPELLANT 
versus oe 
BISHEN SINGH—Pratntire AND HIRA | 
SINGH AND anotoer—Derenpants ~ 
RESPONDENTS. : 

Burden of proof—Ltmitation—Burden of proving age to 
bring suit within time—Plaintiff to prove his age under 
21 at date of institution of sutt—Proof to be affirmative 
and clear—Court reluctant to throw out case as barred 

~ by time if suit just or equitable. 

For the purposes of limitation it is for the plaintiff 
to establish affirmatively and clearly that he was under 
the age of 21 atthe date of institution of his suit, 
and where he fails to do this and has been able 
merely to show thatthe was possibly under that age 
at that time, it must be held that he has failed 
to discharge the burden of proving that his suit is 
within time. 

The Chief Court will be naturally reluctant to 
throw out a claim as barred by limitation when it ig 
satisfied that the claim is a just or equitable one. 

Second appeal from the decree of the 
Divisional Judge of Jullundur, dated 20th 
January 1911, varying that of the Subordi- 
nate Judge, lst Class, of Jullundur, dated 
19th Jaly 1910, decreeing plaintiff's claim, 

Rai Bahadur Pandit Sheo Narain, for the 
Appellant. 

Mr. Badr Din Qureshi, for the Respondent 
No. 1. 

JUDGMIEN C.—Tho, 


facts iuvolyod in, 
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"these two appeals are 
nected and this judgment will dispose of both 
appeals. The plaintiff, Bishen Singh, in- 
stituted the present two suitson the 14th 
of October and on the 10th of November 
1909, respectively, and in them the relief, 


which he claims, is the usual declaration in 


respect of two sales, of which one was exe- 
cuted by his grand-uncle, Kahana, in 
‘February 1893; and the other was executed 
in April 1893.by his father, Jawala Singh, 
and his two uncles, Jowahir, deceased, and 
Hira, jointly. The vendee, in both cases, 
was Kanwar Sochet Singh Ahlawalia, who 
ied subsequently and is now represented by 
son Kanwar Oharanjit Singh, - The items, 
prising the alleged. consideration for the 
‘sales, are set forth in detail in the 
aent of the Divisional Judge and it is 
vot denied that the two first items 
1d toin each deed, ze, promissory- 
or Rs. 401 in favour of Dewa Singh 
Rs, 1,000 in favour of Usman Khan, 
itious and were entered in the 
hrough the misguided zeal of the 
agent who hoped thereby to stave 
j mptors, h 
“ourts below are agreed that, save 
3 of the said promissory-notes, full 
sian and necessity have been 
They also beld that the plaintiff's 
- within 
“have granted him a decree to the effect.that 
the sales shall be deemed to. be mortgages so 
far as his rights are concerned; and that he 
will be entitled, after the death of his father 
and uncle, Hira Singh, to obtain -possession 
.on payment of the amounts found to be 
genuine by the Courts below. 

The defendant-vendee appeals ‘to this 
Court and the first ground urged on his 
behalf is that the suits are barred by 

‘limitation. Prima facie, this contention is 
correct as the sales took place in 1893 
and the suits were not brought until 1909, 
It is urged, however, by the respondent 
that he was a minor atthe time of the 
sales and that both suits were instituted by 
him within three years of his. attaining the 
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these two suits, ze, in October 1909. M. 
Dewan Ali, Assistact Surgeon, examined 
the plaintiff in that month and in his 
opinion the plaintiff was then above the 
age of 18 but under the age of 20. Lieute- 
nant-Colonel Smith, Civil Surgeon, when 
examined as a witness in January 1910, 
stated that in his opinion plaintiff was prob- 
ably about 2O “years of age; but both the 
above gentlemen, when cross-examined, ad- 
mitted that plaintiff might be 22 at the 
time when they saw him in Court. The 
Subordinate Judge himself considered plain- 
tiff to be about 20 years old. The Divisional 
Judge, on the other hand, remarks in 
January 1911: “I have myself seen the 
plaintiff, and, judging by his appearance my 
opinion is that he may very well be 22 or 
even 23 and perhaps more.” The learned 
Judge would, therefore, have himself held 
that plaintiff was probably over the age of 
21 atthe date of the suit, but he felt that 
he- must (as he terms it) “follow the re- 
cognized practice,” as set forth in two judg- 
ments to which he refers, and accept the 
opinions of the doctors as conclusive. 

It was for the plaintiff to establish 
affirmatively and clearly that he was under 
the age of 21 at the date of institution of 
the suits, and, as he has not been able to do 
this but has been able merely {o show that 
he was possibly under that age at that 
time, we must hold that he has failed to dis- 
charge the burden of proving that his suit 
is within time. This Oourt is naturally 
reluctant to throw out a claim .as barred by 
limitation when it is satisfied that that claim 
is a just or equitable one, In the present 
case, however, there would appear to bo 
very little to urge in support of the equity 
of the case so far as plaintiff is concerned. 


.The sales, which he impeaches, were effected 


by all the adult members of his family 
who sold up their ancestral holding in 
the village and migrated elsewhere. His 
father and one of his uncles are still alive 
and plaintiff himself, we understand, has 
left India and goneto Australia since the 
date of the Divisional Judge’s deoree. 


There can hardly be any doubt that the 
suit has been instituted more or less as a 
speculation by some third party. Holding 
then that the suits are barred by limitation 
we accept this and the connected appeal 
and dismiss both suits. In view of the fact 


\ age of 21. Clearly the onus of proving that 
\ such was the ‘case lies heavily upon him, 
| and the very utmost that he has been able 
to show is that there is some doubt whether 

\ the was above or below the age of 21 at 
“A the time when he instituted the first of 


\ ; i š 
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AMIRTHAM PILLAI v. NANJAH GOUNDEN, 
that two large items of the consideration 
money were admittedly inserted in the deeds 
without justification, we consider ourselves 
justified in directing that the parties should 
bear their own costs throughout and we 
order accordingly. 

In No. 453 or 1911. 

Wor reasons recorded in our judgment in 
Civil Appeal No. 452 of 1911 decided 
to-day, we accept this appeal and dismiss 
plaintiff's suit. 

Parties to bear their own costs throughoni. 

Appeals accepted 


MADRAS HIGH COURT. 

Civit Revision Petition No. 129 or 1913. 
February 5, 1914. 
Present:—Mr. Justice Sadasiva Aiyar. 
AMIRTHAM PILLAI— DEFENDANT — 
PETITIONER 
versus 
NANJAH GOUNDEN AKD ANOTHER— 
PLAINTIFES— RESPONDENTI. 





Promissory-note, signed by one out of several persons , 


intended to be jointly liable—Liability of person signing 
—- Material alteration, effect of. : 

Where one person signs a promissory-note on tho 
candition that another person who was to be jointly 
liable with him should join in the execution and the 
latter does not, the former is not Hable. 

Sivasami Chetti v. Sevagan Chetti, 25 M. 389; 12 M. 
L. J. 17, followed. | 

A material alteration invalidates a whole note. 
This principle applies to a case where although thero 
has been no alteration after the note came into exist~ 
ence, the note was created in the first instanco itself 
with a forged signature of a material character. 


Petition, under section 25 of Act IX of 
1887, praying the High Caurt to revise 
the decree of the Subordinate Judge of the 
Niligris, the Small Cause Suit No. 674 of 
1912. 

Mr. T. R. 
Petitioner. 

JUDGMENT.—If, as is implied in the 
plaint, the two defendants were intended to 
be jointly liable for the plaint debt and were 
together to execute the promissory-note, 
Exhibit A, for that debt so.as to make them- 
selves jointly liable, and if the Ist defend- 
ant did not join in the execution (as found by 
the Subordinate Judge) and only the 2nd 
defendant signed it, even the 2nd defend- 
ant could not be made liable as he agreed to 
be Hable only if the Ist defendant was also 
jointly made liable (see Sivasami Ohelti v. 


Sevagan Ohetti (1). 
"Cy 25 M. 889; 12 M, LJ. 17. 


Venkatarama astri, for the 
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Farther a material portion of the pro- 
missory-note being a forgery, it seems to 
cəme within the principle of the decisions 
which hold that a material alteration in- 
validates the whole note. I find that that 
principle has been so applied to a case 
where there seems to have been no alteration 
after the note came into existencs, but the 
note was created in the first instance itself 
with a forged signature of a material 
character. (See Civil Revision Petition No. 
601 of 1912, per Miller, J.). 

I, therefore, accept this petition and 
modify tbe lower Court’s judgmsant by 
dismissing the suit against the 2ad defendant 
also, The 2nd defendant will baar his owu 
costs in both Courts, A 
Petition allowed. 


ALLAHABAD HIGH COURT. 
Lerrezs PATENT Arpean No. 60 or 1913, 
November 22, 1913, ; 
Present:—Sir Henry Richards, Kr, 
Chief Justice, and Justices Sir P. C. 
Banerji. 
MOHAMMAD ALL KHAN AND OT4E (8— 
Prsintire3 —APPELLANTS 
versus 
JASRAM AND orgsr3—Derenpints — 


ResFONPENTS. 

Appeal—Vakalatnama —Pleader’s name not mentioned 
by oversight Presentation of appeal, whether proper — 
Objection at any stage of the case. 

Where by oversight the name of a Pleader present- 
ing an appeal was not mentioned in the body of the 
vukalatnama: 

Held, that the Pleader was not duly appointed and 
the appeal was not properly prosented. 

The fact thas the objection was not taken till a 
very late stage in the case, would not validate the 
presentation of the appeal. 


Lattesrs Patent Appeal against the desision 
of Mr. Justice Rafiqus, printed in i9 fad. 
Cas 674; 11 A. L. J. 453, wherein the full 
facts of the case are stated. 

Mr. Shamnath Mushran (with him Hon’ble 
De, Tej Bahadar Sapru), for the Appellant. 

Mr. Hamilton (with him Dr. 9. C. Bansrji, 
for the Respondents. h 

JUDGMENT.—We are unable to hold that 
the view taken by the loarnod Judge of this 
Court was wrong. 5 

We accordingly dismiss the appeal but 
without costs. 

Appeal dismissed, 


Toe 


Vol, KADI 


BROWNE, C. H. V, EMPEROR. 


LOWER BURMA OHIEF COURT, 
OURIMINAL Appgan No. 123 ov 1918. 
March 13, 1913, 
Present:—Mr. Justice Parlett. 
C. H. BROWNE—Appznbast 
versus 


EMPEROR—~—Responpenr. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Misdirection—Charge to Jury. 

Where the accused was tried for criminal breach of 
trust by a District Magistrate with the aid of a Jury 
and in summing up the District Magistrate did not 
expressly tell the Jury that the test they were to 
apply was whether the circumstances relied upon by 
the accused showed an intention of causing ‘wrong- 
ful gain’ or ‘wrongful loss’, nor were they told what 
those terms meant: 

Held, that there had not been sufficient compliance 
with section 297 of the Criminal Procedure Code and 
that the verdict could not stand. 


Appeal against the conviction and sentence 
of nine months’ rigorous imprisonment passed 
in Criminal Trial No. 12 of 1913, by the Dis- 
trict Magistrate, Rangoon, under section 409, 
Indian Penal Code, on the appellant who was 
tried as a Huropean British Subject by the 
District Magistrate sitting with a Jury of 
‘five. 

Messrs. 
Appellant. 

The Government Advecate, for the Crown. 


JUDGMENT.—Appellant was tried as a 
European British Subject by the District 
Magistrate, Rangdon, and a Jury and convict- 
ed under section 402 of the Indian Penal 
Code and sentenced to nine months’ rigorous 
imprisonment, That sentence exceeds the 
Magistrate’s powers under section 446 of the 
Code of Criminal Procedure and cannot be 
confirmed. Appellant, however, appeals on 
various grounds and those which were urged 
at the hearing might be summarised as 
follows:— 

1. It was urged that the charge itself 
vas defective in that it stated that accused 
‘criminally misappropriated” the money 

atrusted to him and that it did not state that 

was done “dishonestly.” No doubt, the 
wrect form of the charge in view of section 

11 (2), Criminal Procedure Code, would 
wwe been that accused being entrusted with 
yney in the way of his business committed 

minal breach of trust in respech of that 

aey. Bat, ib ia obvions not only thas any 
potion to the wording could aud should 


i 


Patker and Glanville, for the 
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have been raised ab the commencement of 
the trial, but also that the charge as framed 
did give the accused notice of the matter 
with which he was charged. Counsel 
naturally never ventured to suggest the 
contrary; indeed in his reply he withdrew 
theargument, It was clearly untenable. 


2. Ib was argued that there was misdirection 
to the Jury in that the Magistrate told them 
that the facts were not in dispute, whereas 
certain of them were; thatthe Magistrate had 
decided certain questiors of fact instead of 
leaving them to the Jury and that he 
expressed his opinion upon others without 
telling the Jury that they were not bound by 
such opinion. The charge must be read as a 
whole and in relation to the circumstances 
of the case. Appellant as an auctioneer 
received articles to sell on behalf of the 
complainant and did sell some and receive 
payments to the extent of Rs. 2,295-9-9 for 
them in March 1912, This amount less 
certain sums due to him for commission, 
etc, was due to be paid to complainant 
within three months. Atthe end of that 
time demand was made and appellant ex- 
pressed himself unable to pay. Subsequent 
demands were also made unsuccessfully and 
complainant would have been willing to 
grant further time for payment, if appellant 
could furnish a guarantor. These facts 
are Vdmitted. Itis urged that the contract 
between the parties did not create a trust, 
that the facts, asto what that contract was, 
were in dispute and should have been left 
to the Jary to decide, whereas the Magistrate 


‘held that the existence of a trust was estab- 


lished. It appears that it is customary here 
for auctioneers to have to pay up the value of 
goods sold for their clients within one month 
‘of the sale. itis urged that the fixing of 
the time in this case at three months, no 
interest being charged on the sum due, to- 
gether with the offer to grant further time 
ifa guarantor were furnished, are facts 
bearing on the decision of the point whether 
the contract between the parties was the 
usual one between auctionser and clients, 
and the decision should have been left to 
the Jury; or, at any rate, that the willinguess 
to grant tims on guaranatee points toa fresh 
contract made after the three months expired, 
and that whether thereunder the relation- 
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ship of trast was retained was a question 
for the Jury. 


It cannot be gainsaid that the ordinary 
relationship between auctioneer and client 
is one of trustee and cestui que trust, both as 
regards the goods made over by the latter 
to the former to sell for him and also as 
regards the money produced by the sale 
aud received by the auctioneer. [Orowther 
v. Elgood. (1)]. What the Magistrate, in 
effect, told the Jury was that the admitted 
facts as to the original transaction between 
the parties, would constitute a trust; but 
that appellant relied upon further facts as 
pointing to special conditions entered into 
between the parties in consequence of which 
appellant did not hold the sale-proceeds, as the 
money of the complainant, and he left the ques- 
tion of the existence of such special conditions 
and the inference to be drawn from them 
to the Jury. Inthis{ am unable to hold 
that there was misdirection. No doubi, 
it is desirable to remind the Jury that they 
were the sole Judges of fact and that any 
expression of opinion by the Judge upon 
the facts is not binding upon them. But, 
in this case, I am of opinion that the 
questions of facts, which should properly have 


been left to the Jury, were, in fact, 
expressly so left. 
3. Some alleged minor errors in the 


charge to the Jury have been referred to 
vis., that certain arguments used by the 
Prosecuting Counsel were attributed to the 
defence. It is not, however, suggested that 
they were erroneous nor that their being 
attributed tothe wrong side has, in fact, 
occasioned a failure of justice, without 
being satisfied as to which an Appellate 
Court is prohibited from interfering. 


4, Lastly, it is argued that section 297 
of the Criminal Procedure Code was not 
complied with, in that the Magistrate did 
not sufficiently lay downthe law by which 
the Jury were to be guided. It appears 
that the laying down of the law consisted 
merely in reading out sections 405 and 409 
of the Indian Penal Code. It is urged 
that this was an insufficient explanation 
of constituents of the offence, reliance be- 


(1) (1887) 34 Ch, D. 691; 56 L. J. Ch. 416; 56 L. T. 
415; 85 W. R. 369, 
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ing placed on Briscoe Birch, J. S. v. Emperor 


` (2) and also Taju Pramanik v. Queen-Hmpress 


(3) and Mari Valayan v. Emperor (4) and 
in particular that the Jury were not told 
the meaning assigned in the Indian Penal 
Code to the word “dishonestly,”’ which, as 
in the first case cited above, is an essential 
part of the definition of the offence. It can 
hardly be necessary in every instance when 
laying down the law to go back to absolutely 
first principles and give the definition of every 
expression used in the section dealing with the 
offence, To do so might savour of an insult 
to the intelligecce of the Jury. For 
instance, I doubt whether Judges often, if 
ever, tell the Jury that the word “death,” 
in sections 299 and 300 of the Indian Penal 
Code denotes the death of a human being. 
Similarly, in a simple case of theft where a 
pick-pocket steals a man’s watch and runs 
away with it and the defence is one of 
mistaken identity, the omission to define 
“dishonestly” might well be held not to be 
misdirection which had in fact caused a 
miscarriage of justice. But, though in many 
cases the popular meaning of the word and: 
that assigned to it in tha Indian Penal 
Code coincided, there were certainly instances 
in which they did not. Men’s standards 
of honesty and straightforwardness differ 
and so consequently do their opinions of other 
persons’ conduct. Instances are common of 
transactions, which are discreditable, dis- 
honourable, even fraudulent but which 
nevertheless fall shortof being dishonest with- 
in the definition of that term as given in the 
Indian Penal Code. 


In the present instance, there were 
circumstances which bore upon the question 
as to whether appellant’s action was or was 
pot dishonest within that definition, and 
though I think the attention of the Jury was 
called to most, if notall, of them in the 
course of the summing up, yet they were 
not expressly told that the test they were 
to apply was whether those circumstances 
showed an intention of causing wrongful gain 
or wrongful loss, nor were they told what 
those terms meant. It may be that they 

(2) 5 Ind. Cas. 981; 5 L. B. R. 149; 1L Cr. L. J. 
340. 

(3) 25 0.711, 2 C. W. N. 369. 
{4) 80 M. 44; i M. L. T. 899; 6 Or. L, J. 78, 
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thought appellant untrasbworthy in business 
matters, that his conduct in not paying 
complainant as soon as he received the money 
was discreditable or even dishonourable; but 
it ig impossible to say that they considered 
the facts in the light of the definition and 
came to the finding that he acted with the 
intention of eausing wrongful 
wrongful gain, and E am, therefore, cou- 
strained to hold that there had not been a 
sufficient compliance with section 297 of the 
Criminal Frocedure Code and that the 
verdict cannot stand. The finding and sen- 
tence are reversed; and appellant will be 
committed for trial. Bail in Rs. 3,000 with 
“two sureties jointly and severally in that 
sum may be accepted. 
Appeal accepted. 





LOWER BURMA CHIEF COURT. 
Criminan Revision Apprication No, 87B 
“or 1913. 

Jane 26, 1913. 

Present:—Mr. Justice Twomey: 

AH YWAY AND anoTHer—APPELLANTS 

i : tersus 

MA GYI— RESPONDENT. 

Crinvinal Procedure Code (Act V of 1898), ss. 188, 
186, 188— Time for setting up bona fide claim to pro- 
perty. . 

Where a conditional order is passed under section 
183, Oriminal Procedure Code, and tho person against 
whom the order is, made raises a bona fide claim that 
the subject of contention is private property, the 
Magistrate is bound to investigate the claim and 
cannot leave it to a Jury appointed under section 138, 
But when a Jury has once been appointeditisnotopen 
to the person; against whom the order is made under 
section 133, to set up suchaclaim and to have it 
determined by the Magistrate before the Jury pro- 
ceeds with the matter. 7 

Iuckhee Narain Banerji v. Ram Kumar Mukherji, 
15 0. 564, followed. 

Obtter.—If£ the Jury decided that the order was 
reasonable and proper the appellant would not be 
estopped from bringing a civil sait to establish his 
right to exclusive enjoyment of the land. 

Muttyram Sahoo v. Mohi Lall Roy, 6 Ọ. 291, refer- 
red to. 

Application for review of the order of the 
Eastern Sub- Divisional Magistrate of Rangoon, 
dated 2nd April1913, ordering the case againat 
the appellants under section 133 of the Code 
of Criminal Procedure to be tried by Jury 
appointed under section 138 of the Code of 


Oriminal Froaedure. 
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Mr. Lentaigne, for the Appellants. 

Mr. Maung Kin, for the Respondant, 

ORDER.—The rulings cited by the learned 
Advocate for the applicant show coxnclasively 
that where a conditional order is passed 
under section 133 of the Criminal Procedure 
Code and the person against whom the order 
is directed raises a bona fide claim that the 
subject of contention is private property, the 
Magistrate is bound to investigate the claim, 
and if he finds it established to stop further 
proceedings, Where sucha claim is raised 
the Magistrate cannot leave it for decision 
to a Jury appointed under section 135, 

But in the presen} case the applicant made 
no such claim when he appeared to answer 
the conditional order. The order was issued 
on 2nd December 1912 and the applicant's 
Advocate applied tothe Magistrate on 19th 
December to appointa Jury under section 
135. It was not till the 2nd April 1913 
when the Jury had been constituted and were 
ready to go into the matter in dispute that 
the Advocate raised this point, and asked 
the Magistrate to go into the question of title 
to the land over which a public right of way 
is claimed. I think that it was then too late, 
This view is supported by the following 
passage in Luckhee Narain Banerji v, Ram 
Kumar Mukherji (1): “The rule, however, 
that a bonafideclaim of title ought not to be de- 
termined in summary proceedings before the 
Magistrate is subject to this, that the 
objection must be raised by the defend- 
ant at or before the hearing; he cannot 


be heard afterwards to object to the 
result of proceedings to which he has 
deliberately submitted himself”. I can find 


no authority in any of the cited rulings for 
holding that.once a Jury is appointed on the 
application of the person against whom an 
order under section 133 has been made, it is 
open to him at a later stage to set up a claim 
of right to the subject of contention and to 


| have this claim determined by the Magistrato 


before the Jury proceed with the matter. 

It appears to me that there is no alternative 
now but to let the Jury try the issue whether 
the Magistrate’s order under section 133 is 
reasonable and proper. 

I may note, however, that if the Jury should 


decide that the order is reasonable and proper 


(1) 150. 664, 


+ 
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and the Magistrate should then make the 
order absolute, the applicant will apparently 
not be estopped thereby from bringing a 
civil suit to establish any right he may claim 
to the exclusive enjoyment of the land. ee 
Muttyram Sahoo v. Mohi Lali Koy (2). 

The application is dismissed. 


avai Application dismissed. 
2) 6C, 291. : 


PUNJAB CHIEF COURT. 
Criminar Revision Case No. 1950 or 1913. 
January 9, 1914. 

Present:—Mr. Justice Johnstone. 
EMPEROR—Pxrosectror 

_ versus ` 
Lala HARKISHEN LAL-—AGCGUSED, 

Companies Act (FI of 1882), s. 74—Penalty of 
Rs. 1,000 is fixed and irreducible-— Criminal Revision — 
Enhancement of sentence. 

Under section 74 of tho Companies Act tho fine of 
Rs. 1,000 is a fixed one and a Magistrate cannot 
impose a lesser fine where the offence is proved, 

The Chief Court enhanced the fine from Rs. 300 
to Rs. 1,600. 

Case reported by the Sessions Judge of 
the Lahore Division with his No, 1222, dated 
sth November 1913. 

FACTS,—lIt is alleged that Lala Harkishen 
Lal as Managing Director of the Golden 
Ginning and Press Company, Limited, Lahore, 
failed to call a general meeting of the share- 
holders in and to publish a balance-sheet 
annually between 8th August 1910 and 2nd 
January 1913. 

The accused, on conviction by Mr. J. D. 
Anderson, exercising the powers of a Magis- 
trate of the Ist class in the Lahore District, 
was sentenced, by order dated 17th July 
1913, under section 74 of the Indian Com- 
panies Act, to a penalty amounting to 

s. 800 or to undergo simple imprisonment 
for three Gays. 

The proceedings are forwarded for revision 
on the following 

GROUNDS.—This is a petition for revision 
of the order ofa first class Magistrate, dated 17th 
July 1913, sentencing the respondent, Lala 
Harkishen Lal, to a penalty of Rs. 300 under 
section 74 of the Indian Companies Act 
(VI of 1882). The respondent was Managing 
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Director of the Golden Ginning and Press 
Company, Limited, Lahore, 


And he admitted, through his Counsel, 
the facts alleged by the prosecution, vis., 
that no general meeting was called in January 
1911, and that no balance-sheet of the com- 
pany was published during the year, 
Apparently no balance-sheet was published 
between 8th August 1910 and 2nd January 
1913, The Magistrate, exercising his dis- 
cretion, inflicted a penalty of Ra. 300. 
Counsel for the Crown has urged that the 
penalty under section 74 of the Act now in 
force is a fied penalty of Rs. 1,000; and that 
the Magistrate could not ‘exercise discretion 
so as toirflict the lesser penalty. Counsel 
relies on Dina Nath v. Emperor (1). 


Respondent’s Counsel has not wished to 
oppose the point that Rs. 1,009 is the 
fixed penalty; but has cited Abdul v. Emperor 
(2), Emperor v., Hari Singh (8), Orown v. 
Ohunt Lat (4), Crown v. Saif Ali (5) and 
King-Emperor v. Maidhan (6). His point 
is that, as the Chief Court has, in certain 
cases, declined to interfere on revision there 
is no necessity for this Court to send the 
present proceedings to the Chief Court. I 
seo no force in this argument, itis not for 
this Court to decide whether the Chief Court 
be likely to interfere, or not. lt appears 
that section 74 of the Actof 1882 contem- 
plates a fixed penaliy, consequently, the Magis- 
trate’s order was wrong, and there is a case 
for enbancement, | 


I may, however, note that in the new 
Act (VII of 1913), not yet in force, the words 
“not exceeding” have been inserted in sec- 
tion 131 (4) thereby allowing a Court dis- 
cretion as to the amonnt of the penalty, and 
possibly indicating what was the intention of 
section 74 of the Act of 1832. 


As no ruling of the Punjab Chief Court 
exists cn the point I report the case for the 


(1) 18 Ind. Cas. 665; 35 A. 173; 14 Or. L. J. 105; 11 
A, L. J. 196. 

(2) 6 Ind. Cas. 639; 19 P. W. R. 1910 Or; 11 Cr. L. 
J, 389. 

(8) 21 Ind, Cas. 471; 29 P. W. R. 1918 Cr; 14 Cr.L, 
J. 599; 313 P. L. R. 1913. 

(4) 7 P. R. 1889 Cr. 

(5) 17 P. R. 1898 Or. 

(6) 19 P. R. 1905 Ors 46 P: L. R. 1905 Ory 2 Or. 
L, J, 228; 81 P, W. R. 1995 Or, 
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orders of the Chief Court, under section 438, 
Criminal Procedure Code. 
_ The Government ddrocate, for the Crown. 

Lala Dharm Das Suri, for the Accused. 
" ORDER.—It is admitted that according 
to law the fine shonld have been Rs. 1,00) 
and thata fine of Rs. 300 is illegal. The 
question is whether this Court should exer- 
cise its extraordinary revisional jurisdiction 
and interfere. The rnlings quoted by the 
learned Sessions Judge as having been cited by 
accused’s Counsel are beside the mark, except 
perhaps Abdul v. Hmperor (2) and Emperor 
v. Hira Singh (8). L was responsible for the 
earlier of those rulings myself and I am still 
of opinion that 1 have the power to refuse to 
interfere; butin the present case, notwith- 
standing the recent change in the law re- 
ferred to by the Sessions Judge, I think the 
full fine should be levied. The offence was 
a very serious one. The neglect to hold a 
general meeting and to publish a balance 
sheet must have misled, or at least have left 
in the dark, very many share-holders and 
the publicas to the true situation of the 
Company’s affairs, and no lengthy argument 
is required to show how disastreus such 
neglect must prove in the case of a Company 
moving towards insolvency. I direct that 
the fine be enhanced fo Rs. 1,000 and that 
in default of the payment of the.unpaid por- 
tion (Rs. 700) the accused do suffer 15 days’ 
simple imprisonment. 

Petition accepted. 


PUNJAB CHIEF COURT: 
CRIMINAL Reviston Permios No. 119 or 1913. 
November 28, 1913. 
Present:—Mr. Justice Beadon. 
MAKHAN SINGH—<Accusep — 
PETITIONER 
versus 
GUNNER JEPSON—Compsamant— 
RESPONDENT, 

Criminal Procedure Dode (Act V of 1893), ss. 19070), 
191—Report by Cantonment Magistrate to Assistant 
Commissioner — Cognizance whether under section 
190 (c). 

Where a Magistrate on receiving information from 
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another Magistrate? about the comimissiou of lan 
offence by 4 thought B to be the real culprit and 
consequently proceeded to try B in his own Court: 
Held, that the Magistrate took cognizance of the 
case under section 190 (e) of the Criminal Pro- 
cedure Code, 1898, and that the accused was entitled 
to have the case transferred to another Magistrate. 


Petition, under sections 439 and 526 of the 
Criminal Procedure Uode, 1898, for quashing 
the proceeding of the Magistrate, lst Class, 
Murree. 

FACTS.—A gunner reported to the Officer 
Commanding the Rawalpindi Cantonment 
that one B assaulted him and also used 
abusive language. That officer examined 
a few witnesses in support of the report and 
then addressed the following letter to the 
Assistant Commissioner in charge of Sub- 
Division, Murree:— 

No, 2497, 
From 
THE CANTONMENT MAGISTRATE, 
Muree Cantonment. 
To 
THE ASSISTANT COMMISSIONER. 
Murree, 2nd September 1913 

The attached reports are forwarded for 
such action as youconsider desirable to take 
in this matier. 

The name of the native, who, it is alleged, 
made the assault on Gunner Jepson is 
reported to meas Bishan Singh employed 
as compoucder in the shop of Juggat Singh 
and Brothers. There appears to be ample 
evidence as to the abusive language used, and 
I would suggest that he may be proceeded 
against for using language likely to cause a 
breach of tne peace. 


(Sd). H. A. KANE, MAJOR, 
Cantonment Magistrate. 


Upon the receipt of this letter the Assistant 
Commissioner, Marree, made some further 
into the matter in which he 
examined M as a witness who gave evidence 
against the gunner. The Assistant Com- 
missioner thinking that in reality M and 
nol B had assaulted and nsed the 
abusive language proceeded to proseente 
M under section 504, Indian Penal (ode, in 
his own Court, 

M then unsuccessfully objectel that rhe 
Magistrate could not himself take eogn'zines 
of the case. An application by M to 
the District Magistrate for transferring 
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it to some other Magistrate was also 1913, on receipt of certain information 
rejected. Excise Sub-Inspector Mababir Prosad 


Lala Bukam Ohand, for the Petitioner. 

ORDER.—A reference to the record 
shows that the Magistrate, Mr. Hearn, took 
cognizance of the case under section 190 
(0), Criminal Procedure Code, and under 
section 191, Criminal Procedure Code, the 
accused is entitled to have the case transferred 
to another Magistrate. 

I accordingly direct that the case be 
transferred from the Court of Mr. Hearn 
to the Court of such other Magistrate 
having jurisdiction as may be nominated by 
the District Magistrate. 

Application accepted. 


CALOUTTA HIGH COURT. 
ORIMINAL REFERENGE No. 12 or 1914, | 
February 6, 1914. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
MAKUND SAHU—<Aocuszp— 
PETITIONER 
versus 
EMPEROR—Opposits Party. 
Bucise Act (B. O. V of 1909), s. 46 —Cocaine -- Illicit 
i possession—Possession of cocaine exceeding five grains— 
Burden of proof of authority under which cocaine was 
obtained, 

Under the Government Notification of November 
20th, 1911, it is an offence for any person other than 
those specified to have any cocaine at all except 
svith medical man’s prescription, and then only five 
grains. In all cases, the burdon of proof to show 
under what authority he obtained cocaine lies on the 
accused. 

This is a reference made by the Sessions 


Judge of Mozafferpore recommeuding that the 


order of the Deputy Magistrate of Mozaffer- 


pore, dated September 16th, 1913, convicting 
the accused under section 46 of Act V of 1909 
of possessing cocaine and excisable article, 
in contravention of the Act and of the 
Board’s Notification No. 5978, dated Novem- 
ber 27tb, 1909, read with section 19 of the 
Act, and sentencing him to six weeks’ rigorous 
imprisonment may be set aside. | 

PACTS.—The facts appear from the fol- 
lowing reference: — 


On the morning of the 18th July 


(P. W. No. 1) with his jemadar and peon 
(P. W. No. 3) searched the shop of 
accused in his presence and in that 
of search witnesses, and in a narrow room 
a large wooden box was found. The box 
was brought out of the room and in it 
were found (1) a small wooden box (Exhibit 
VI) and (2) a cylindrical tin box (Exhibit 
Il). Inthe small box (Hxhibit VI) were 
found one dram glass phial full of a white 
powder (Exhibit 1) and two blue labels 
(Exhibits ILII and VI) bearing on them 
the printed word cocaine. In the cylindrical 
tin box (Exhibit II) were found 31 small 
paper packets of a similar white powder 
containing -about two grains each. The 
phial and packets were forwarded to the 
Chemical Examiner, whose report runs: 
“Cocaine Hydrochlorate has been detected 
in the contents of the glass phial and of 
the 31 paper packets”. 

The accused on inquiry pleaded not 
guilty. stating that the phial (Hxhibit I) 
and the 31 packets were not found in 
his shop. He pnt in a petition praying 
that a reference might be made to the 
Chemical Examiner in order that the 
quantity of cocaine found in the phial and 


packets might be ascertained, but his 
petition was rejected. 
The trying Magistrate on the 16th 


September 1913 found the accused Makund 
Sahu guilty under section 46, Act V of 
1909, of possessing cocaine, an excisable 
article, in contravention of the Act and of 
the Board’s Notification No. 5978B, dated 
27th November 1909, read with section 19 
of the Act and sentenced him to under- 
go six weeks’ rigorous imprisonment, the 
quantity of cocaine found being confiscated 
and sent to the Collector. 


2. The order recommending for revi- 
sion. 

The order of tha Magistrate, dated 16th 
September 1913, finding the accused to bə 
in possession of more than 20 grains of 
cocaine withont a license, pass or permit, and 
sentencing him as above. 

3. In what particular portion of that 
order this Court considers. an erroron 4 
point of law to exist. 
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The lower Court has erred in holding that 
the accused was in possession of more than 20 
grains of cocaine, there being no evidence 
to that effect. 

4. The grounds upon which in the 
opinion of this Court the order should 
be reversed. . 

Applicant has been convicted under sec- 
tion 46 of the Excise Act, 1909, of possessing 
more than 20 grains of cocaine without 
a license, pass or permit. The learned 
Magistrate states in his judgment that the 
Chemical Hxaminer’s report shows that the 
powders in the one dram phial and also 
in the paper, packets are cocaine, This is 
incorrect. The report is as follows: “Cocaine 
Hydrochlorate has been detected in the 
contents of the glass phial and of the 
81 paper packets.” Nothing is said as to 
the quantity. The offence charged has not, 
therefore, been established, and the missing 
link im the evidence should now be 
supplied. It has been urged in support of 
the motion that the facts found do not cons 
stitute such exclusive possession on the 
part of applicant as is necessary for 
conviction and that the present recommenda- 
tion should be that the conviction and 
sentence may be set aside. T cannot accept 
this view. The articles in question were 
found in a box in a@ closed room in ap- 
plicant’s house. Queen-Hmpress v. Sangam 
Lal (1), which has been cited in support 
of the motion, is in reality against applicant. 
The ground on which it is urged that 
applicant’s possession should be held not 
to be established is that some labourers 
were working on the thatch of his house, 
and may possibly have bad a3cess to the 
box. Whether they had such access or 
whether the possession of applicant is 
established is a question of fact on which 
the Magistrate has found against applicant. 
In these circumstances I have the honour 
to recommend that additional evidence be 
direated to be taken under section 428 of 
the Criminal Procedure Code in order that 
the amount of cocaine found in possession of 
the accused may be ascertained. 

5. The explanation of the trying Magis- 
trate is herewith enclosed. 
~ Babus Shorasht Charan Mitter and Heramba 


Ohandra Guha, for the Accused. 
(1) 15 A. 129. 
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Mr. Sultan Ahmed, for the Crown. 


JUDGMENT.—We have only to point 
out to the learned District Judge that his 
attention does not appear to have been 
called to the Government Notification of 
November 20th, 1911, which will be found 
in part I of the Calcutta Gazstte of 
November 22nd, 1911, at pages 1586 and 
1587. In a case desided by us last year 
on reference made by the Fifth Presidency 
Magistrate as to whether the possession of 
20 grains of cocaine can be allowed with 
impunity the judgment was as follows:— 
There can be no doubt as to the answer. 
We were not referred to the Governmont 
Notification of November 20th and were 
not aware of its existence. Under 
the powers conferred by section 19 clanse 
(4) the Notification haa the force of law, 
and it is an offence for any person other 
than those specified to have any cocaine 
at all except with a medical man’s pres- 
cription, and then only 5 grains. In- all 
cases the burden of proof to show under 
what authority he obtained cocaine lies on 
the accused. The learned Judge will, there- 
fore, see that his reference has basen made 
under a misapprehension, and as we do 
not feel inclined to interfere in any way 
with the sentence the papers must be re- 
turned. 


PUNJAB CHIEF COURT. 
Criminar Revision Perrrron No. 1862 or 
1913. 

January 9, 1914. 

Present:—Sir Alfred Kensington, Kt., Judge. 
DAYA RAM—Accuseo —Perrrroner 
Versus 


EMPEROR—Prosscotor—Responpent. 

Penal Code (Act XLV of 1869), 8. 210—Decree-holder 
mi stating decretal amount—Duty of executing Oourt 
to find out proper amount. 

Where a decree-holder drew the execnting 
Court’s attention to the final decree both in the 
heading and at the foot of his application for 
execution, but misdesoribed its precise terms: 

Held, that he could not be made criminally liable 
under section 210, Indian Penal Code, for such a 


` mistake, particularly as it was a business of the execut- 


ing Court to verify the amount due to him in terms 
of the decree sought to be executed. 
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Petition, under section 439 of the Oriminal 
Procedure Code, for revision of the order of 
the Divisional Judge, Ist class, Jullunduor 
Division, dated 12th June 1913, affirming that 
of the Sub-Judge, first class, Jullandar, dated 


8rd May 1913, granting sanction for 
the prosecution of the petitioner under 
section 125 of the Criminal Procedure 
Code. 


FACTS.—Harnam Singh and others, 105 
persons, in all sued Daya Ram. Their suit 
was dismissed with costs. Eleven of them 
appealed to the Divisional Court. The 
appeal, too, was dismissed with costs. The 
applicants were not among the appellants. 
The costs of the first Court were Rs. 72-9 6 
and the costs of the Appellate Court were 
Rs. 46-8-0. Daya Ram tried to recover the 
whole sum from Harnam Singh, Bur Singh, 
Suba Singh and Sher Singh. The Chief Court 
decided on 15th April 1912, that the four 
above-named were liable for Rs. 55-5-9 only. 
Daya Ram, however, applied on 7th October 
1912, for execution of the sum of Rs, 129 
against the applicants among others 
who were plaintiffs in the original case. 
Daya Ram did not bring to the notice of the 
Court -the Chief Court’s order mention- 
ed above. The order had not then been 
given effect toin the Court register. Daya 
Ram obtained a warrant of attachment for 
Rs. 120-8-9 including ccsts of execution against 
the applicants amongst several others. He 
attempted to have the warrant executed 
against the applicants only. They, however, 
paid the money on the spot and obtained 
a receipt from Daya Ram, and avoided 
attachment of their property. They 
then applied for the refund of the extra 
money paid by them and brought the order 
of the Chief Court mentioned above to the 
notice of the Court for the first time. Daya 
Ram was then ordered to refund the sum he 


had realised in excess of Rs. 55-5-9. Against 
this order he appealed to the Divisional 
Court but the appeal was dismissed. 


Daya Ram has now deposited the money he 
was ordered to refund. In the application 
for refund of the excess money it was 
prayed that sanction for the prosecution 
of Daya Ram under section 210, Indian Penal 
Code, ba granted. This prayer was not 
considered thea because Daya Ram’s appeal 
before the Divisional Ccurs was pending. 
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After the dismissal of the appeal, appli- 
cants have renewed their application for 
sanction. Several attempts were made to 
serve Daya Ram with a notice of thia appli- 
cation. He, however, studiously kept 
himself out of the way. He has, however, 
had notice of the original application of 30th 
October 1912. There seems to be no doubt 
that Daya Ram intentionally coucealed 
the order of the Chief Court and fraudulently | 
obtained a warrant of attachment from this 
Court against the applicants for a sum of 
Re. 130.8-9 which was much in excess of the 
sum really due from them. I, therefore, 
sanction under section 195, Criminal Proce- 


dure Code, the prosecution of Daya Ram 
under section 210, Indian Penal Code. The 
applicants can file a complaint, 5 


Mr. Nand Lal, for the Petitioner. 

Mr. Asquith, for the Respondent. 

ORDER.—The Divisional Court has not 
brought independent judgment to bear in 
this matter, and the Sub-Judge appears to 
me to be wrong in sanctioning a com- 
plaint under section 210, [Indian Penal 
Code. 

The petitioner certainly did draw the 
executing Court's attention to the Chief 
Court orders of 15th April 1912, in his 
application of the 7th October 1912, both 
in the heading of that application and at 
the foot. He possibly misdescribed the 
precise terms of the Obief Court decision, 
but this appears to have been through 
misunderstanding, not fraud. It was the 
business of the executing Court to verify 
the amount due to the decree-holder in 
terms of the orders, and the petitioner 
cannot be held criminally responsible for 
such mistake as was made. 

The assumption of fraudulent intent is not 
justified by the facts. The revision is 
allowed, and sanction for prosecution of this 
petitioner, granted by order dated 3rd May 
1913, is revoked. 

Petition accepted. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Appeat No. 449 cr 1912. 
February 6, 1914. 


Present: —Sir Henry Richards, Kt., Chief . 


Justice, and Justice Sir P. C. Bannerji, Kr. 
EMPEROR— PROSECUTOR 
VErSUS 


RAMCHANDER—Accosrp. 

Penal Code (Act XLV of 1860), ss. 361, 362, 366— 
Minor girl leaving her husband’s house of her free will 
—Abduction or kidnapping. 

A girl under sixteen years of age left the guardian- 
ship of her kusband and her father-in-law out of her 
own free will. On the way she met the accused 
and stayed with him for a few days quite voluntarily, 
without any force or fraud having been practised 
upon her: 3 

Held, thatthe accused was neither guilty of abduc- 
tion nor of kidnapping. 


Criminal appeal by the Local Government 
against the order of acquittal passed by the 
Sessions Judge of Mirzapur, on 15th Maroh 
1912, acquitting the accused under sections 
846 and 368 of the Indian Penal Code, 


Mr. IV. Wallach, for the Crown. 


JUDGMENT.—This is an appeal by 
Government against the acquittal of Ram 
Chander of an offence under section £66 
of the Indian Penal Code. It appears 
that a young woman under sixteen 
years of age of the name of Gutri ran 
away frcm ker father-in-law’s house. She 
waa met by the accused, who is a Brahmin, 
and she spent a few nights in a lodging house 
at Berares with the accused. From thence 
they removed to Mirzapur when the girl 
apparently became dissatisfied and made 
comylaints which led to the arrestof the 
accused, The girl was ‘examined at 
length and the learned Sessions Judge 
was of opinion, first that she had left the 
guardianship of her husband and father-in-law 
of her own free will and not for the first time; 
secondly, that she stayed with the accused 
quite voluntarily, and that her staying and 
going with him was not the result of force 
exercised or deception practised. We think 
that for the purposes of the present appeal 
we ought to assume tnat the conclusions 
which the learned Judge arrived at on 
questions of fact are quite correct. The 
question then is was an offence under section 
366 ccmmitted? The section is as follows:— 
“Whoever kidnaps or abducts any woman 
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with intent * * ** The expressiou 
“kidnap” is defined by section 391 as fol- 
lows:—“Whoever takes or entices any minor 
* * * ontof the keeping of the lawful 
guardian of such minor.” Section 362 thus 
defines the expression “abduct”; ‘Whoever 
by force compels or by any deceitful 
means induces any person to go from any 
place.” It is clear on the finding of fact of 
the Court below tbat there was no “abduction” 
in the present case. Can it be said that 
the accused ‘took or enticed” that girl out 
of the keeping of her lawful guardiau? On 
the admitted facts the leaving and the 
removal out of the keeping ofthe lawful 
guardian was the act of the girl herself 
long before she met the accused. We think 
that it would be straining the plain meaning 
of the words of the section if we held that 
under the circumstances of the present case 
the offence of “kidnapping” had been commit- 
ted. We need kardly point out that the case 
would be very different if the girl had been 
going ona visit or message or any such like 
occasion, We dismiss the appeal. The 
accused, if in custody, will be released. If he 
is on bail his bail-bonds will be discharged. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Caminar Revision Permios No. 1442 cr 
1913, 

February +, 1914. 

Present:—Mr. Jastice Johnstone and 
Mr. Justice Shah Din. 
ABDULLAH —Convicr—-Peritiover 
versus 
EMPEROR—Resronvent, 

Penal Code (Act XLV of 1860) ss. 420, 511~- 
Cheating—Attempt— Definition of “attempt”—Spuri- 
ous trinkets— False representation Untrue statement 
to support. 

A manufactured spurious trinkets, and took them 
to N saying they were of gold, and that they were 
stolen property (which was also not true) and that he 
(A) did not lke to sell them in bazar and asked him 
to buy. WN did not buy, Lut 4 was arrested, 

It was argued that no attempt to cheat had Leen 
proved, becanse more had to be done by A, such as, 
weighing the articles ete., ote, before wrongful lose 
would fah upon N: 

Held, that the act of | amounted to an attempt 
of cheating punishable under sections 420.51), Indian 
Penal Code. 
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Held, also, that in cases of cheating the essential 
thing is the deception of the victim, the dishonest 
causing to arise in the victim’s mind of an impression, 
the reverse of truth, calculated to induce him to give 
up something he would not otherwise give up, or 
to do, or refrain from doing something, he would not 
otherwise do or refrain from doing, or to enter into a 
bargain he would not enter into, ifhe knew the 


real facts. 
Held, further, that definitions in such matters are 


dangerous things, and the only safe way of deciding 
in any particular case, whether an “attempt” to 
commit a crime has been made or not, is to consider 
the facts of that particular case, and to decide in 
accordance with the dictates of common sense. 

Queen-Empress v. Dhundi, 8 A. 304: Ghulam 
Mahomed v. Emperor, 13 P. R.1879 Or; Megraj v. 
Queen-Empress, I3 P. R. 1881 Or; Sukha v. Empress, 
40 P. R. 1885 Or.: Paira Ram v. Emperor, 
25 P.R. 1902 Or.; 7 P. L. R. 1903; Walidad v. Emperor, 
15 P. R. 1907 Or.: 44 P. W. R. 1907 Or; 86 Or. L. J. 
444; Queen Empress v. Tejman, A. W. N. (1886) 290; 
Government of Bengal v. Umesh Chander Mitter, 16 O. 
310; Queen-Empress v. Kalyan Singh, 16 A. 409 and In 
the matter of the petition of R. MacOrea, 15 A. 178, 
refererd to. 

Petition, under sections 435, 48) of the 
Criminal Procedure Code, for revision of the 
order of ‘the Sessions Judge of the Lahore 
Division, dated the 21st of July 1913, 
affirming that of the Magistrate, Ist class, at 
Kasur, District Lahore, dated the 29th May 
1918, convicting the petitioner. 

Lala Moti Lal, for the Petitioner. 

JODGMENT.—In this case the only point 
for decision is whether on the facts as found 
below the offence of attempting to cheat has 
been brought home to the accused person, 
or whether at most he has only been shown 
to have made preparation for cheating. The 
facts are that petitioner, having at home 
manufactured cerlain spurious trinkets, took 
them to Nabi Bakhsh goldsmith, showed 
them to him, said they were of gold (which 
they were not) and that they were stolen 
property (which was also untrue), said he 
did. not wish to sell them “in the bazar,” and 
said to Nabi Bakhsh—‘kharid lo,” Nabi 
Bakbsh did not buy and the negotiation went 
no further. He spoke to Lal, witnesa for 
prosecution, and to Buta Singh, constable, 
and, when the things were found to be 
spurious, petitioner was arrested. 

Mr. Moti Lal's argument is that no 
“attempt” to cheat has been proved because 
more had to be done by petitioner before 
wrongful loss would fall upon Nabi Bakhsh, 
e.g., statement of weight of the articles and 
of price or rate, weighment, and so forth; 
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and he strives to maintain the argument by 
quoting a number of rulings, namely:— 


Queer- Empress v. Dhundi (1), Qulam 
Mahomed v. Emperor (2), Megraj v. 
Queen-Hmpress (3); Sukha -v. Empress 


(4), Patra Ram v. Emperor (5), Walidad v. 
Emperor (6), Queen-Hmpress v. Tejman (7), 
and he essays to distinguish Government 
of Bengal v. Umesh Ohunder Mitter 
(8), Queen Empress v. Kalyan Singh (9) and 
In re matter of the-petition of R. MucOrea (10) ` 
which seem to us to be against him. 

Now there may be cages in which “attempt” 
is not complete until the actor has done 
each and every act requisite for the perpetra- 
tion of the crime; but we do not think it can 
be laid down that this is a principle govern- 
ing all cases. In each and every case the 
Court bas to consider the facts and decide 
on the merits, not upon any pedantic or 
hard and fast rule, butin accordance with 
common sense. In cases of cheating the 
essential thing is the deception of the victim, 
the dishonest causing to arise in the victim's 
mind of an impression, the reverse of truth 
calculated to induce him to give up some- 
thing he would not otherwise give up, or to 
do or refrain from doing something he would 
not otherwise door refrain from doing, or 
to enter into a bargain he would not enter 
into, if he knew the real facts. Here the 
petitioner had clearly said things to Nabi 
Baksh, which, if believed by him, would 
have caused such an impression as that to 
arise in his mind. The attempt to deceive 
was complete, and we are ‘nable to see why 
it should be held that to complete that 
attempt such further actsas statement of 
price and rate .and weighment were essential, 
The analogies Mr. Moti Lal would draw 
from the rulings quoted above are not of 
much value owing to the want of similarity 
in the facts, and, in our opinion, it would be a 
useless waste of time to discuss those rulings 
at length here. 


(1) 8 A. 304. 
(2) 13 P. R. 1879 Cr. 
(3) 13 P. R. 1881 Or. 
(4) 40 P. R. 1885 Cr. $ 
(5) 25 P. R. 1902 Cx; 7 P. L. R. 1903. 
i © 15 P. R. 1907 (Cr.); 44 P. W. R. 1907 Or.; 6 Or. 


(7) A. W. N. (1886) 290. 
(8) 16 C. 310. 
(9) 16 A. 409, 
(10) 15 A. 173. 
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Mr. Moti Lal has also referred us to: 
certain attempted definitions of the word 
“attempt” to be found in legal commentaries. 
We see nothing adverse to our views in 
the present case in the definition stated by 
Stephen, which runs thus:—‘an act done with 
intent to commit a crime and forming part 
of a series of acts which would constitute its 
actual commission, if not interrupted”. 
According to this definition, the acts done by 
petitioner clearly amount to an ‘‘attempt” to 
cheat; though we realise that this definition 
is by no means perfect and might in certain 
cases let in what was only “preparation.” 
On the other hand, unless canutisusly em 
ployed, the definition given by Cock- 
burn, OC. J., in Mr. Pherson’s case, [ Reg. v. 
. M'Pherson (11)] qucted in notes ander 
section 511, Indian Penal Code, in Rattan 
Lala Book, 2nd Hdition, 1912, might shut 
out much that we are inclined to think 
should in certain circamstaneces be called 
“attempt.” The learned Judge remarked: — 
“The word attempt clearly conveys with it 
the idea that if the attempt had succeeded, 
the offence charged would have been com- 
mitted. An attempt must be to do that 
which, if successful, would amount to the 
felony charged”. We do not know what 
the facts of that case were; but it seems 
“clear to us “that cases can and do arise in 
which the offence of “attempt” to commit an 
offence has been committed, even though, 
in orderto the completion of the offence, 
something more remained to be done by the 
offender. 

In short, definitions in such matters are 
dangerous things, and the only safe way of 
deciding in any particular case whether an 
“attempt” to commit a crime has been made 
or not is to consider the facts of that case 
and to decide in accordance with the dictates 
of common sense. ` 

For these `- reasons we decline to interfere 
and so reject this petition. 


Petition rejected. 
(11) Dears. & B. 197; 26 L. J. M. C. 184 3 Jur. 
(N. s.) 523; 5 W. R. 525;7 Cox. O. C. 281. 


CALCUTTA HIGH COURT. 
Criminat Revision No. 84 or 1914. 
February 26, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

JADU GHOSH AND anotaer—Acousep — 
PETITIONERS 
versus 


DISTRICT BOARD or MURSHIDABAD— 


Compratwant—Opposite Parry. 

Local Self-Government Act (IIT B. O. of {1885)—By- 
laws—District Board Roadside Land, encroachment on 
— Acquisition of right by District Board over land 
adjacent to road, how to be made. 

A District Board can only take action and acquire ` 
right over a zemindar’s land adjacent to its road under 
Act III B. C. of 1885. 

Where some accused were convicted under sec- 
ticns 15 and 19 of the District Board By-laws for 
having encroached upon and cultivated land claimed 
by the District Board to be their roadside land from 
which its officers had been taking earth, although 
there had never been any formal acquisition of these 
lands by the District Board: 

Held, that the conviction must be set aside. 


FACTS. —The case against the accused is 


“that they encroached upon and cultivated 


land which is claimed by the District Board 
to be their roadside land. The encroachment 
and cultivation are admitted by the accused, 
who claim to be the tenants under the zemin- 


` dars who are the owners of the roadside 


lands, and the only question for devision is 
whether the land is District Board roadside 
land or not. The zemindars claim that the 
District Board has no side land and that all 
the lands by the side of the road are kkas 


. patil lands belonging to the zemindars. 


The first Court, the Sub-Divisional Magis- 
trate of Jangipur, found the accused guilty. 
It remarked: 

“It is not at all probable that the District 
Board has no roadside land as it would then 
be practically impossible for them to repair 
the road at all. In fact it is admitted by 
defence witness’ No. 2, that the District 
Board Officers take earth from the patil land 
of the zemzndars, It is clear that this very 


_ portion which is claimed by the zemindar as 


his khas patil is the sideland from which 
the District Board Officers take earth. Of 
course, there has never been any formal 
acquisition of these jands by the District 
Board, bat it is clear that these landa have 
all along been in the possession of the [istrict 
Board, * * * I also inspected the 
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road in question and found that there is land 
ou both sides of the road lying waste in 
many places, though in some cases the 
landlord appears to have annexed them with- 
ou$ meeting with any objection from the 
District Board Overseer. This land appears 
to have been newly oultivated. * * * 

“Under the circumstances I find that the 
acoused encroashed on the District Board 
roadside lands and ploughed it and are, 
therefore, guilty under sections 15 and 19 of 
the District Board By-laws.” 

The accused, Jadu, was sentenced to a fine 
cf Rs. 40, and Rajani to a fine of Rs. 5, under 
section 19. No separate sentence was passed 
under section 15. 


The accused moved the High Court on the 
principal grounds, first that the By-laws 
under Act ILI of 1885 do not apply to lands 
situated within a Municipality, and secondly, 
that in the absence of any finding that the 
disputed land was the District Board road- 
side land and in the face of the finding that 
there has never been any formal acquisition 
ofthe Jards in dispute by the District 
Board, there should not have been any 
conviction; and obtained a Rule on the 
District Magistrate of Muishidabad to show 
canse why the conviction and sentence should 
not be set aside on the ground, firetly that 
the By-laws under Act III of 1825 do not 
apply to lands situated within the Munici- 
pality and secondly, that the District Board 
not having acquired the land in the Munici- 
pality adjacent to their road can have no 
prescriptive tight for taking. earth from the 
petitioners’ land’ and that the petitioners 
cannot be convicted for taking steps to prevent 
their criminal trespass which is a matter for 
the Civil Court. 

The Magistrate submitted the following 
explanation: 


“Prom the evidence it does not appear 
thatthe landin question lies within the 
jurisdiction of any Municipality. It is on 
the old Badshahi roadside which is in charge 
of the District Board and is at least four miles 
from the limits of the Municipality where the 
District Board By-law ia in force. There is 
further evidence to the effect that the lard 
in question has been in possession of the 
District Board for a long time and that the 
District Beard Officials have been taking 
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earth therefrom all along for repair of the 
road. Ib is also in evidence that the accused 
cultivated the land this year.” 

Mr. Quspersz, Counsel, and Babus Atulya 
Oharan Bose and Birbhushan Dutt, Vakils, for 
the Petitioners. : 

JUDGMENT.—We are of opinion that 
these three Rules must be made absolute. 
Although it is now established that the 
lands adjacent to the District Board road are 
not, as a matter of fact, situated within the 
limits of the Municipality, still the District 
Board can only take action and acquire right 
under the Actof 1885. It does not appear 
that they have ever taken steps to acquire 
the zemindar’s land adjacent to the road. 
The Magistrate in his explanation speaks 
vaguely of evidence to the effect that the 
land in question has been in the possession 
of the District Board for a long timə and 
that the District Board Officials have been 
taking earth therefrom all along for repair 
of the road. But this does not establish a 
right by prescription and such a rightis a 
matier which the District Board must estab- 
lish in the Civil Court. The petitioners 
cannot be criminally convicted for taking 
steps by cultivating this land to asgert their 
right to it and prevent civil trespass. 

The convictions and sentences mast, there- 
fore, be set aside and the fines, if paid, must 
be refunded. 

This judgment applies to Revision Case 
Nos. 84, 158 and 153 of 1914, 

Oonvictions set aside, 





BOMBAY HIGH COURT. 
CamminvaL Revision Apprication No, 393 
or 1913. 
February 6, 1914. 
Presenit:—Mr. Justice Heaton and 
Mr. Justica Shah, 
JIVANATHA AND OTHER3—ÅJCUSE p— 
APPLICANTS 
Versus 
EVMPEROR—Comptainant—Opeosits Party. 
Criminal Procedure Code (Act V of 1898), s. 112— 
Good tehaviour—Qualifications of sureties ~Condi. 
tions, validity of. 
Sureties for good behaviour ought not be rejected 
merely on the ground that they are caste-fellows or 
relatives of the accused. 


A, 
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Tre condition that a surety for good behaviour 
must be capable of controlling the accused is on 
general grounds undesirable and open to a practical 


objection, but the condition that he should be of the 
Tandholding class is unobjectionable. 


Criminal application for revision from an 
order passed by the Sub-Divisional Magis- 
trate, Sab-Divicion Kaira, 

Mr. G. N. Thakore, for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
fcr the Crown. 


JUDGMENT. 


Heaton, J.—The applicants were called on 
to give security under section 112 of the 
Criminal Procedure Code and afterwards an 
order was made under section 118. We are 
not now concerned with the order so faras 
it requires security, beyond this that we see 
no ground to interfere in that matter. 
But the sureties were required to fulfil two 
conditions: first, that they should be of the 
land-holding class, and to that we see no 
ubjectior; secondiy, that they should be 
able to control the persors for whom they 
were sureties, To that condition I do see 


objection—not a theoretical objection, because 


it ig true that underlying the idea of a 
surety is the idea tbat he should be able in 
some way to control the person for whom 
be stands surety. The objection is a 
practical one. If this condition is expressly 
described in such terms as were adopted in 
this case, ib is likely to lead to very serious 
hardship, e.g., those persons, who prima facie 


would most probably be able to control 


another, are his relatives, his caste-fellows, 
and those who are closely associated with 
him. Yet we find the fact of being of 
the same caste and of being a relative is 
regarded as a disqualification for a surety. 
So that in practice this condition seems to 
me not only to be likely to lead to undesir- 
able results but almost certain to do so. 
In this very case, for instance, though 


several sureties were offered, they were at- 


first, all of them, refused and the result was 
that these men were in Jail for upwards of 
six months, After that they offered sureties 
who were accepted and the applicants were 
released from Jail. 

Now, this is undoubtedly an unfortunate 
result, especially as the intention of the law. 
in the matter of sureties, for good behaviour 
and so forth, is not that the person called 
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on to give sureties should be sent to Jail 
but that, if possible, he should be kept 
out of Jail. I do not think the materials 
on the record enable me to criticize in detail 
the cases of the sureties who were rejected. 
The inquiry in sucha matter is necessarily 
summary andits results are very briefly reccrd- 
ed. But I do think that this case appears to 
illustrate the inadvisability of prescribing 
such a condition as that under considera- 
tion. As I have said, on general grounds 
such a condition is undesirable and I do 
not think that itis a condition of the kind 
which is contemplated by the words of sec- 
tion 112, 


.I, therefore, think that this particular 
condition that sureties must be capable 
of controlling the applicants should be 


deleted. 


SAH, J.—I agreo that the condition requir- 
ing the sureties to be able to control tke 
petitioners should be deleted. Jn tkis case 
several sureties were offered by the petition- 


ers; but they were all rejected by the 
trial Magistrate. Some were rejected on the 
ground that they were caste-fellows or 


relatives of the petitioners. The result was 
that the petitioners were sentenced to one 
year’s rigorous imprisonment and had to 
remain in Jail for over six months until their 
sureties were accepted on the 24th November 
1915. The record shows that the petitioners 
apparently were men who were not unable 
to furnish sureties. Tt does not appear from 
the record that the sureties offered were 
not men of substance or that they did not 
belong to the Jand-holding class. Ja my 
opinion the Magistrate was not justified in 
refusing to accept certain persons as sureties 
merely on the ground that they were caste- 
fellows or relatives of the petitioners. It is 
not necessary to examine in detail the 
grounds upon which other sureties were 
rejected. I feel satisfied on a careful 
examination of the record that the condi- 
tion in question is onerous and has been 
enforced with undue severity. This case 
illustrates that such a condition, if not 
enforced with due care and caution, is 
apt to operate harshly against the parties 
concerned. It may lead—asit has done in 
this case—to the rejection of any number 
of sureties with the result that the provisious, 
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which are designed to be prevantive are easily 
turned to punitive purposes. ` 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 141B or 1913. 
May 29, 1913. 
Fresent:— Mr. Justice Twomey. 
EMPEROR—Proseoutor 
VETSUS 


NGA TAUNG THU AND orners—Acousen. 

Griminal Procedure Code (Act V of 1898), ss. 215, 
494, 587— Commitment order—Reason for quashing. 

A commitment order can be quashed under section 
215, Criminal Procedure Code, only on a point of 
Law. The want of territorial jurisdiction in the 
Magistrate who holds the inquiry isa point of law. 
But the commitment is valid in spite of the want of 
territorial jurisdiction unless a failure of justice has 
in fact been caused by such commitment. A commit- 
ment order cannot be quashed merely on the ground 
that fhe evidence was doubtful. The proper course 
would be for the District Magistrate in such case to 
instruct .the Public Prosecutor to withdraw under 
section 494, Criminal Procedure Code. 


Review of the order of the lst class 
Township Magistrate of Ramree, dated the 
Sth May 1913, passed in Oriminal 
Regular Trial No. 95 of 1913. 


ORDER —The three acensed have been 
committed to Sessions on a charge of murder. 
The order of commitment was passed by the 
lst class Magistrate, Ramree. The case did 
nct occur within the limits of his territorial 
juriedictico. He held the inquiry because 
an order was passed transferring the case 
from the Cheduba Magistrate to the Ramree 
Magistrate. But this order of transfer was 
passed by the Sub-Divisional Magistrate, 
Kyaukpyu, who had no power to pass it. The 


Sab- Divisional Magistrate purported to sign . 


the order “for the District Magistrate”, the 
District Magistrate being on four at the 
time. But this device would not overcome 
the difficulty. It was only the District 
Magistrate wbo could pass the order and 
the officer who was carrying on the District 
Magistrate’s ourrent danties was not vested 
with the District Magistrate's powers under 
the Crimina) Procedure Code. 
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A commitment order can be quashed under 
section 215, Criminal Procedure Code, only 
ona point of law. The want of territorial 
jurisdiction in the lst class Magistrate who 
held the inquiry is a point of law. Bul the 
commitment is valid in spite of the want of 
territorial jurisdiction unless a failure of 
justice has in fact been caused by such com- 
mitment (see section 537, Criminal Procedure 
Code.) Ifa failure of justice did occur in 
this case it is clear that it was not due to the 
fact that the Committing Magistrate had no 
territorial jurisdiction to inquire into the case. 
The commitment order cannot be quashed on 
this ground. 

The District Magistrate recommends that 
it should be quashed on the ground that the 
commitment should not have been made and 
that there should be further investigation. 
He forwarda a note by the Police Superintend- 
ent pointing: out that the evidence is in- 
sufficient and untrustworthy. There is certain 
direct envidence that the accused beat the 
deceased but the Committing Magistrate 
disbelieved this evidence. Apart from this 
evidence he thought that there was nothing, 
but suspicion and he remarked that the 
accused should get the benefit of the doubt. 
Nevertheless he proceeded to commit the 
three accused men for trial. 

I should be glad to quash the commitment 
order in the circumstances. But I find 
myself unable to do so as no question of law 
js involved. A commitment order cannot 
be quashed merely on the ground that the 
evidence is doubtful. 

ltis open to the District Magistrate if he 
thinks fit to instruct the Public Prosecutor 
to withdraw under section 494, Criminal 
Procedure Code. 

The records are returned. 
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MADRAS HIGH COURT, 
Catminat MISOELLANEOUS Perrrion No. 428 
i or 1918. 
March 18, 1914. 
. Present: —Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
In re NARAYANA NADAN— AUCUSED— 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476 Sanction—Preliminary inquiry —-Notice—Materials, 
which authority granting sanction may consider~Re- 
vision—-Grounds on which High Court should interfere. 

The words of section 476 of the Criminal Procedure 
Code: “After making any preliminary inquiry that 
may be necessary” show that a preliminary inquiry 
is not essential in all cases when a Court takes action 
under that section, 

Abdul Ghafoor v. Raza Hussain, 18 Ind. Cas. 829; 
34 A, 267; 9 A. L. J. 231; 13 Cr. L. J. 141, followed. 

A fortiori, under section 195, in which there is no 
reference at all to preliminary inquiry, such an in- 
quiry is unnecessary. 


Want of notice to an accused does not invalidate a 


grant of sanction under section 195 of the Criminal. 


Procedure Code, : 

In the matter of Govindu, 26 M. 592, followed. 

When granting sanction, a Magistrate should ‘not 
substitute the judgment of the Police for his own 
judgment and accord sanction merely upon a Police 
report. 


Section 195 of the Criminal Procedure Code does 
not state that the authority giving sanction should 
act only upon legal evidence, and there is no warrant 
in the Code for the proposition that if other impro- 
babilities, based on evidence which would not be 
admissible at the trial of the person against whom 
sanction has been given, are also referred to by the 
authority giving sanction, the grant of sanction 
becomes illegal and ought to be revoked. 

Queen-Empress v. Sheikh Beari, 10 M. 282, distin- 
guished. 

A High Court should not interfere with the dis- 
cretion of a subordinate Court in the matter of 
the grant of a sanction unless there is some prima 
facie strong ground for holding that there is no 
reasonable probability of having a conviction on the 
sanction or that it is otherwise inexpedient to award 
the sanction on the facts of the particular case or 
that the party against whom sanction is granted was 
probably innocent. 

An accused person was prosecuted for stabbing and 
was convicted of the offence, his defence version 


having been found by the Magistrate to be false. . 


He afterwards brought a complaint against his pro- 
secutors on the same facts as were urged by him in 
his defence. The Magistrate sent for the records of the 
previous case, examined the complainant on oath and, 
having patent doubts as to the correctness of his 
story, referred his complaint to the Police. The Police 
reported his complaint to be false and the Magistrate 
while dismissing his complaint under section 203, 
Oriminal Procedure Code, also sanctioned his prose- 
eution: 
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Held, that the order granting sauction was logal. 

Bapu alias Audimulam Pillay v. Bapu alias Krishna- 
yen, 14 Ind. Cas, 805; 22 M., L. J. 419 at pp. 427, 428, 
430; 11 M. L. T. 367; (1912) M. W. N, 499; 12 Or. L. 
J. 209, followed. 


Petition praying that in the circamstances 
stated therein the High Court will be pleased 
to set aside the order, dated 10th September 
1913, of the Sessions Court of Tinnevelly, in 
Criminal Miscellaneous Petition. No. 22 of 
1918, (in Sessions Case No. 61 of 1913) pre- 
sented against the order of the District 
Magistrate of Tinnevelly. 


Mr. A. Swaminadha Atyar, for the Peti- 
tioner. 

Mr. O: Sidney Smith (for the Public Pro- 
secutor), for the Crown. 


ORDER, 


Watts, J.—The petitioner has been con- 


-victed of stabbing a certain person about 


sunset on 28th September 1912 in the course 
of a dispute about cattle. On that day, his 
father-in-law sent a telegram to the Police at ` 
Tuticorin to say that the petitioner’s house 
had been dacoited by some persons, unnamed, 
in the absence of the petitioner, though this 
is not expressly stated. On 20th October 
1912, nearly a month later, the petitioner 
put in a complaint in which he charged the 
man, who has since been convicted, of stabbing 
and others of having committed the dacoity 
while he was away at a distant village, and 
named nine witnesses. The Sub-Mugistrate 
examined the complainant and doubting the 
truth of the complaint which was put 
in very late and appeared to be intended 
as a counter-charge to the charge of stabbing 
which was then pending against the com- 
plainant, referred it to the Police for investi- 
gation and report on 28th October 1912. 
The Police apparently did nothing until the 
petitioner had been tried and convicted on 
the stabbing charge on 13th December 1912. 
At the trial, as appears from the judgment, 
the petitioner’s case was that he was absent 
on the day in question, that his house was 
dacoited in his absence that day by pro- 
secution witness No.1 and others and that 
it was in the course of this affray that 
prosecution witness No. 1 was stabbed some- 
how or other. With the exception of this 
last addition, his story was the same as that 
told in bis complaint dated 20th October 
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1912, He called several witnesses including 
four of those mentioned in the complaint and 
the Court found his defence to be false and 
convicted bim on the charge of stabbing. 

Subsequently to his conviction, the Police 
referred his complaint a3 false on the ground 
` among others that it had been brought as a 
counter-charge to the charge on which he 
had been convicted and a new Sab-Magistrate 
on lath January 1913 passed an order setting 
out the substance of the Polica report and 
dismissing the complaint under section 203 
of the Code of Criminal Procedare. Sanc- 
tion to prosecute the petitioner was granted 
subsequently on 16sh April 1913 on the 
ground that the charge was a mere conoc- 
tion intended to meet the charge on which 
the petitioner had basn convicted and re- 
ference was mada to the order of l4sh 
January 1913 dismissing the complaint, 

On this it is argued that the Sub- Magistrate 
has grdnted sanction merely on the Police 
report contrary to tbe Fall Beach ruling of 
Queen-Hmpress v. Sheith Beart (1) bat as 
pointed out by the District Magistrate and 
the Sessions Judge in their orders confirm- 
ing the sanction, the Sab-Magistrate had 
much more before him, becausa the Police 
report refers to the conviction of the ac- 
cased subsequent to the filing of the com- 
plaint as going to show that the complaint 
was merely concocted as a counter- 
charge. A reference to the judgment con- 
victing the petitioner shows, as already point- 
ed ont, that before the Police referred the 
complaint as false, the allegations it 
contains had baen set up by the pəti- 
Lioner by way of defenca in the stabbing 
case and investigated by the Court in that 
case avd found to be false, and they held 
that it was not necessary that the evidence 
in that case should be taken all over again 
for the purpose of deciding whether or not 
sanction should be granted against the peti- 
tioner. 


In my opinion the decision of the lower’ 


_ Courts was right. Section 195 (b) of the 
Code of Criminal Procedure, which relates to 
sanction for certain offences “committed in 
or io relation to any proceeding in any Court,” 
does not say by what considerations the Court 
is to be guided, nor does it prescribe as 


(1) 10 M. 282, 
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indispensable that the Court should hold a 
fresh inquiry and take evidence for the 
complainant before granting sanction, @ pro» 
ceeding which would be quite unnecessary in 
cases where the Court has acquired a know- 
ledge of the facts in the course of the 
proceeding inor in relation to which the 
offence is alleged to have been committed. 
All that is decided by the Fall Banch in 
Queen-Hmpress v. Sheith Beart (1) is that 
the Court should- not grant sanction to pro- 
secute for preferring a false complaint merely 
on the ground that the complaint had been 
referred by the Police as false and dismissed 
under section 203 of the Code of Criminal 
Procedure. There are, no donbt, certain dicta 
in the judgment of the learned Judges 
waich have been repeated iu some subsequent 
cases that the order should be made on 
judicial evidence or legal evidence, bat those 
dicta do not mean, as has baen contended 
before us, that such evidence must have 
been given on the application for sanction 
or even on the hearing of the complaint 
itself, This is clear from tbe order of the 
Fall Banch with refereuca to the first of the 
three cases referred to init. There they upheld 
a sanction given for the prosecution of a 
complainant who had preferred a charge of 
house-breaking and theft against a constable 
and others, which was referred as false by the 
Police who suggested that the complainant 
should be prosecuted. Before disposing of the 
application for sanction the Magistrate tried and 
acquitted the constable and others on a charge 
of assault preferred by the same complainant, 
her son and brother. It was held by the 
Full Bench that the sanction so granted 
merely on the streugth of the Police repart 
and of the result of the investigation in 
the other case was not illegal. In the 
present case the evidence in the other case 
was taken by the Court before the Police 
referred the complaint now in question as 
false, and the result of those preseedings 
was one of the chief grounds on which 
they referred the casa as false. No doubt 
the Magistrate who granted the sanction was 
not the same as the Magistrate who tried 
the counter-cago against the present com- 
plainant, but the Court was the sama, and the 
judgment of the Court in that case was on 
record and the result of that casa was, in 
my opinion, a matter which might properly 
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be taken into consideration in granting sance- 
tion in this case. I may add thet I agree 

with the observations of my learned brother 

‘which I have had the advantage of reading. 
and would dismiss the petition. 


SADASIYA Airar, J.—Though this is called a 
Criminal Miscellaneous Petition, it is practi- 
cally a third appeal from the-order of the 
2nd class Magistrate of Srivaikuntam sance 
tioning the prosecution of the petitioner for 
an offence under section 211, Indian Penal 
Code. The petitioner put ina complaint on 
the 20th October 1912 accusing ten persons 
of having committed dacoity in his houge 
on the 28th September 1912. The com- 
plaint was a very deliberate one as his 
father-in-law had on the 28th September 
itself sent a telegram to the Assistant 
Superintendent of Police charging about fifty 
persons with having committed dacoity, and 
this complaint of 20th October 1912 was 
practically a detailed expansion of that 
telegram, Then he was examined by the 
2nd class Magistrate on the 26th October 
1912 as a complainant and he deposed that 
the facts stated in his complaint were quite 
true. The Magistrate felt doubt as to the 
truth of the accusation on tio grounds: (a) 
on account of the long delay in preferring 
the complaint and (b) as tha complaint was 
put in as a counter-case to the Calendar Case 
No, 483 of 1912 against the petitioner. In 
that Calendar Case No. 48% of 1912 his 
defence was based upon almost the same 
allegations as formed the basis of his 
complaint that defence was found false in 
that Calendar Case No. 483 of 1912 after an 
elaborate inquiry and after the examination 
of the witnesses whom he produced as 
defence witnesses in that case. His complaint 
of the 20th October 1912 was forwarded by 
the Magistrate to the Police for investigation 
. and the Police reported the case to be false, 
The Magistrate’s similar view (that the 
complaint was probably false) which had 
been arrived at by him on looking into the 
complaint and on examining the complainant 
was thus confirmed by the Police report and 
he dismissed the complaint on the 14th 
January 1913. On 10th March 1913, notice 
was sent to the petitioner to show cause why 
he should not be prosecuted for having 
brought a false complaint of dacoity. He 
appeared on the 28th March 1913 to show 
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cause and he was heard. The Magistrate cone 
sidered that the petitioner’sallegation that with- 
eut a proper inquiry he (the Magistrate) had 
dismissed his complaint was not accurate and 
that it wasonly after proper inquiry thathe dis- 
missed the complaint as false and he, therefore, 
granted the sanction on the 16th April 1913. 
As I said before, this Criminal Miscellaneous 
Petition before us is a sort of 3rd appeal from 
the 2nd class Magistrate’s order, a petition 
to the District Magistrate to revoke the 
sanction and a petition to the Sessions Judge 
to revoke the District Magistrate’s order 
refusing to revoke the sanction having been 
unsuccessful. 

While I admit that under the law, as 
now settled, the petitioner has a right to 
come up onasort of third appeal to the 
High Coart, Iam strongly of opinion that 
such petitions by way of third appeal, 
‘should, ds a matter of practice, be rejected, 
unless the records show not merely a mere 
technical illegality or irregularity, but that 
a palpably innocent man is sought to be 
prosecuted out of private grodge by his 
enemies. Here the Police have obtained the 
sanction to prosecute the petitioner. The 
facts stated in his complaint have been 
inquired into in the counter-case brought 
against the petitioner and have been found 
to be false; the petitioner’s complaint was, 
after his examination as complainant, strong- 
ly suspected to be false; it was found by the 
Police also to be false when it was referred 
to them for investigation, and the impro- 
babilities in his case were set out by the 
Magistrate in his order dismissing the case 
as false. Even supposing that the three 
lower Courts did not strictly act according 
to the instructions given for the guidance of 
the lower Courts in some decisions of the 
High Courts, I do not think that this is a 
fit case in which the High Court should 
interfere on a petition, When the Oriminal 
Procedure Code says in section 195, clause 6, 
that a sanction given may be revoked by the 
appellate authority, I do not think it was 
intended that the higher authority was 
bound to revoke the sanction whenever some 
irregularity or even illegality is shown in the 
proceedings of the lower authority giving 
sanction. 


Even if lam wrong in this above view, 
Lam not satisfied that in this case any 
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illegality has been committed in the granting 
of the sanction though the petitioner’s learned 
Vakil, Mr. A. Swaminadha Aiyar, argued the 
ease of his client with much persistency and 
ability and raised several nice points of Jaw. 

- One of his arguments was that because 
section 476 of the Criminal Procedure Code 
refers to a preliminary inquiry before any 
steps are taken under it, there ought to be 
also a preliminary inguiry before sanction 
is granted under the analogous section 195 
of the Criminal Procedure Code. Even as 
regards section 476 of the Criminal Procedure 
Code, the words of the section are, “after 
making any preliminary inquiry that may 
be necessary.’ This shows that a prelimi- 
nary inquiry is not essential in all cases 
even when the Court takes action under 
section 476. 

In Abdul Ghafoor v. Raza Hussain (2) it 

was held that no such preliminary inquiry 
was necessary. A fortiori, of course, under 
section 195 in which there is no reference 
at all to “preliminary inquiry” such an in- 
quiry is unnecessary. In fact, it has been 
held in In the matter of Govindu (3) thateven 
want of notice to the accused does not invali- 
date the grant of sanction under section 195 
of the Code of Criminal Procedgre. 
‘ The next contention was that under the 
Full Bench ruling in Qusen-Empress v. Sheikh 
Beart (1) the sanctioning of the prosecu- 
tion of a man for an offence is a judicial act 
and that that act must be performed after 
forming a judgment upon legal evidence. 
In that case it was held, as I understand 
the points on which all the learned Judges 
were agreed, that the Magistrate should not 
substitute the judgment of the Police for 
his own judgment and cannot accord sanction 
merely upon the Police report. 


This case in Queen-Hmpress v, Sheikh 
Beart (1) was considered by Spencer, J., in 
Bapu alias Adimulam Pillay v. Bapu alias 
Rrishnayen (4). I adopt his reasoning 
so far as this point is concerned. I 
think that if is impossible for us to discrimi- 
nate and say how far the Magistrate’s order 
was based upon the patent unreliability of 


(2) 13 Ind. Cas, 829; 84 A, 267; 9 A. L. J. 231; 13 
Or. L. J. 141. 

(8) 26 M. 592; 2 Weir 297. 

(4) 14 Ind. Cas. 305; 22 M. L. J. 419 at pp. 427, 428, 
480; 11 M. L. T, 367; (1912) M. W.N. 499; 18 Cr. L. 
J. 209, 
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the statement made by the complainant when 
he was examined by the Magistrate (which 
statement is legal and material evidence) and 
how far it was based upon the Police report 
or upon the fact that the facts mentioned 
in the complaint were found to be falee in 
the counter-case. In the present case the 
records show, I think, that the Magistrate 
did not substitute the judgment of the Police - 
for his own judgment and that one of the 
material facts which induced him to grant 
the sanction was that, in his own judgment 
after he had examined the petitioner as 
complainant, he thought that the case was 
false. Even if there was any irregularity 
in his referring to the Police report and to 
the fact that the petitioner’s case was found 
false in the counter-case, that irregularity 
has not, in my opinion, occasioned any 
failure of justice and under section 537, 
Criminal Procedure Code, even if we were 
deciding an appeal, we cannot interfere with 
his order on that ground. I might, however, be 
permitted to say that; in my opinion, section 
195 of the Criminal Procedure Code does not 
state that the authority giving sanction 
should act only upon legal evidence. So far as 
the Madras cases go, while they say that 
if the authority giving sanction is a judicial 
authority it should not grant sanction unless 
there is some legal evidence in support of the 
_falsity of the complaint, those cases ought- 
not to be treated as enunciating the much 
wider proposition that if other probabilities 
based on evidence which would not be 
admissible at the trial of the petitioner are 
also referred to by the authority giving sanc- 
tion, the grant of sanction becomes wholly . 
illegal and ought to be revoked. Tam not 
sure that forthe purpose of coming to a 
conclusion whether the complaint was prima 
facte false, the finding in the connected case 
will not be eviderce under section 11, clause 
(2), of the Evidence Act, though it may not 
be evidence in the case instituted on that 
sanction. I donot think that we should be 
astute to impose more restrictions on the 
discretion of the sanctionary “authority in the 
grant of sanctions than are contemplated by 
the legislature. The legislature itself in 
section 195, Criminal Procedure Code, has 
given to indications whatever as to the 
materials on which the Court can be justified 
in awarding sanction and has imposed no 
such restrictions as are contended for. In 
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Queen-Hmpiess v. Sheikh Beari (A) the 
learned Judges refer without disapproval to 
the sanctioning Magistrate in one of the 
cases having taken into consideration the fact 
that the complainant was unsuccessful in a 
connected case. JT think that we ought not 
to interfere with the discretion of the Sub- 
ordinate Courts in the matter of the grant of 
‘sanction unless there is someprima facie strong 
ground for holding that there is no reason- 
able probability of having a conviction on the 
sanction or that itis otherwise inexpedient 
to award the sanction on the facts of the 
particular case or that the party against 
whom sanction was granted was probably 
innocent. . 
In the result I would dismiss , this 
petition. 
Petttion dismissed. 


PUNJAB CHIEF COURT. 
Caimtnat Revision Petition No. 1493 oF 
1913. 

February 4, 1914. 

Present:—Mr. Justice Jobnstone and 
Mr, Justice Shah Din. 

GHULAM MUHAMMAD AND orHers— 
PETITIONERS 
versus 
KARAM SINGH— COMPLAINANT — 
RESPONDENT, 

Criminal Procedure Code (Act V of 1898). s. 522— 
Order passed twenty months after decision of Criminal 
case, whether legal. 

Section 522 of the Criminal Procedure Code is 
not mandatory bat merely says a Court may pass 
a possession order. Sach an order under it need 
not be passed simultaneously with the conviction 
in the criminal case, Therefore, where an order was 
passed twenty months after, but the delay was duly 
explained, the order was upheld as properly passed. 

Mohan Theta v. Rai Chandra Basui, 4C. W. N. 308, 
Ram Chandra Boral v. Jityandria, 25 O. 484; 
20, W. N. 305; Ishan Chandra Kalla v. Dina Nath 
Badhak, 27 5.174; 4. C. W. N. 807, Churamani v. Ram 
Lal, 25 A. 841; A. W. N. (1903) 59, cited. 

Narayan Gobind v. Visaji, 23 B. 494, Jatindra 
Nath Chakravarti v, Emperor, 19 Ind, Cas, 172; 14 Cr. 
L. J. 172, followed. 

Petition, under section 439 of the 

for revision of 


Criminal Procedure Code, 
Honorary Magistrate, 


the order of the 
lst Class, Kalar, dated 2nd of July 
1918, ordering that anorder for delivery 


of possegsion be sent to the Police with 
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the intimation that possession of the land 
be delivered to the complainant, 


Mr. Fazal-2- Ilahi, for the Petitioners. 

Bhagat Gobind Das, for the Respondent. 

JUDGMENT.—On 18th January, 1912, 
the complainant applied for possession. He 
had successfully prosecuted the accused per- 
sons under section 447, Indian Penal Code, 
for forsible seizure of bis land, and accused 
on 20th November 1911 had been convicted 
and fined, and a petition for revision had 
been rejected. The aforesaid application for 
possession under eection 522, Criminal Pro- 
cedure Code, was, on 24th September 1912, 
consigned to the record room, because it was 
held undesirable to proceed with it 
while a civil proceeding concerning the same 
land between the parties was going on in 
the Chief Court. When that civil preceeding 
was disposed of in favour of complainant, he 
renewed his application by a petition dated 
19th June 1913. The 1st Class Magistrate 
kas allowed the application and has passed 
the order asked for, with the result that the 
opposite party asks for ravision on the 
ground that the Magistrate had no jurisdic- 
tion because of the lapse of time between con» 
viction and order for possession. 

The Hon’ble Judge who heard the case in 
chambers has referred it to a Division Bench 
in view of a conflict of authority; and we 
have now examined the matter ourselves and 
have heard arguments. 


The petitioner quotes:—Mohan Théla v. 
Rai Uhand Basui (l); Ram Uhandra Boral 
v. Jittyandria alias Fering Bhuttachariee 
(2); Ishan Ohandra Kalla v. Dina Nath 
Badhak (3); Ohuraman v. Ram Lai (4). 

Of these the second ruling is useless be- 
cause, though the point was stated, it was 
not decided, and the third and fourth are 
useless because they never mention the point 
at all. The frst, however, certainly does lay 
it down that a legal order under section 522, 
Criminal Procedure Code, must be an order 
passed simultaneously with the conviction in 
the criminal case and not as a separate 
proceeding. No reasons for this view sre 
assigned in the very brief judgment, and we 


(1) 4.0. W. N. 303, 

(2) 25 C 434; 2 0. W. N. 305. 

(3) 27 C. 174; 40 W. N. 307. 5 
(4) 25 A. 34l; A. W. N. (1903) 59, 
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can find in the section itself no warrant for 
it. No doubt, the section is not mandatory, 
but merely says the Court may pass a 
possession order; and we can easily imagine 
circumstances in which it would be right 
for the Court to decline to pass such an order. 
But at all events there is no illegality in pass- 
ing such an order; and in this view we are 
confirmed by a perusal of Narayan Govind v. 
Visoji (5) and Jatindra Nath Ohakravarty 
v. Emperor (6), which are both directly “in 
point. 

Nor can we find that here the Magistrate 
has erred in the exercise of his discretion. 
No doubt twenty months had passed when he 
made theorder butthis delay is fully explained 
and complainant seems to have moved the 
Court promptly enough. 

For these reasons we reject the petition. 


Petition rejected. 
(5) 23 B. 494. 
(6) 19 Ind. Cas, 172; 14 Or. L. J. 172. 





CALCUTTA HIGH COURT. 
Carmina Reverence No. 330 or 1913. 
A January 19, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
RAM NEWAZ LAL AND orgers—Accosep— 
PETITIONERS 
VErTBUS 


- HMPHROR—Opposite Party. 

Gambling Act (IE B. O. of 1867), ss. 10, 11— 
Gambling—Ring-game—Game of mere  skill—Mean- 
ing of “mere”—LEvidence Act (1 of 1872), s. 106—Onus 
that game is game of “mere” skill. 

The words “mere skill” in section 10 of the Bengal 
Gambling Act of 1867 import the meaning “pure 
skill.” No form of the ring-game can be a game of 
pure skill. 

Hari Singh v. Emperor, 6 O. L. J. 708; 6 Cr. L. J. 
421, dissented from,* 

Tho games of skill spoken of in section 10 obvious- 
ly refer to games where there are two parties pitting 
their skill against each other. Therefore, aring-game 
kept for the profit of a man who does not play him- 
self and does not pit his skill at all against anybody 
rere fall within the exception to section 10 of the 

ot. 

The onus to show that any offence falls within a 
general exception of the Gambling Act is upon the 
accused and it is for him to show, in order to bring 





*But this case wasincidentally approved of in Bengali 
Shah v. Emperor, 20 Ind. Cas. 612; 14 Or. L. J. 462, 
17 0. W. N. 883; 40 O, 702.— Ed. 
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the case under section 10 of the Gambling Act, that 
the game played is a game of mere skill. 

Where in a ring-game it was found that the par- 
ticular position in which the table was slanted ren- 
dered it a matter of almost mere chance whether any 
ring alighted on the peg or encircled the coin: 

Held, that the game was not a game of mere skill 
and did not fall under section 10 of the Gambling Act. 


Reference by the Sessions Judge of 
Rangpur. 


FAOTS.—The accused have been convicted 
of an offenca under section 11 of the 
Bengal Public Gambling Act (IL of 1867) 
as having been concerned in conducting a 
game known as the ring-game. The 
material portion of the judgment of the first 
Court is as follows:— 


“The accused had a takhtaposh covered 
with redcloth on which were fixed six iron pegs 
with wooden knobs, Near each of these was 
a watch. The players were required to throw 
rings slightly bigger than the knobs from a 
barrier at some distance from the takhtaposh. 
Any one putting a ring into the peg was 
entitled to the watch nearit, Coins of various 
denominations were also scattered about the 
table at random. Amy one enciroling any of 
these coins with a ring was ontitled to get 
that particalar coin. Rings were being sold 
for one pice each. The takhtaposh was kept 
in a slanting position, the side closest to the 
player being lower than the side away from 
him by 14 inches. A number of persons played 
in the presence of the prosecution witnesses, 
but none of them won anything. All the 
accused persons pleaded not guilty. No 
defence witnesses have been offered by the 
accused persons. The learned Pleader for 
the defence who has argued the case, however, 
urged that the accused have not committed 
any offence as the game was merely a game 
of skill and not one of chance. The whole 
case hinges on the question whether or not 
this was a game of mere skill. Since in 
every game there is some element of chance 
the words “mere skill” must be taken to 
mean the preponderance of the element of 
skill over the element of chance. The 
point, therefore, to be decided is whether in 
this particular game the element of skill 
preponderates the element of chance. Con- 
sidering all the circumstances of the play, 
I am of opinion that the element of chance 
is preseut in a greater degree thau the 
element of skill. The fact that tha rings 
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are only very slightly bigger than the 
wooden knobs of the pegs makes it supremely 
difficalt even for the most practised players 
to put in the ring. On the other hand, 
the slanting position of the board makes the 
encircling of the coins more a matter of 
chance than that of skill, The onus of 
proving the game to bea game of skill lies 
on the defence. They have not discharged 
this onus. Considering all the facts and 
circumstances of the case 1 hold this to bea 
game of chance more than a game of mere 
skill. I find the accused persons guilty 
under section 11 of Act 11 of 1867, and convict 
_ them under that section. I sentence Ram 

Newaz, the principal accused, to pay a fine 
of Rs. 20 or in default of payment to suffer 
rigorous imprisonment for ten days. 1 
sentence the remaining accused persons, who 
helped Ram Newa% in picking up coins, 
selling the rings, etc., to pay a fine of 
Rs. 10 each or in default of payment 
to suffer rigorous imprisonment for five days 
a : 

I further order that the instruments of 
gambling seized by the Police be destroyed 
forthwith,” 

From the above convictions and sentences 
the accused moved the Sessions Judge of 
Rangpur who made the following reference 
to the High Oourt:— 

“The conviction is, in my opinion, bad 
in law on the authority of the case of 
Hart Singh v. Emperor (1). 

The present case ison all fours with 
the case just cited. The evidence shows that 
the accused used a takhtaposh (wooden plat- 
form), 6 feet long, 4 feet 12 inches broad, the 
height from the groand being 3 feet 3 inches 
on one side and 3 feet lý inches on the 
opposite side. There wasa red cloth gam- 
med on the top of the takhtaposh. There 
were six wooden knobs on as many iron pegs 
fixed on the takhtaposh with a watch near 
each. There were also coias of various 
denominations scattered over the takhtaposh. 
There was a barrier 3 feet 7 inches high at 
a distance of 5 feet 9 inches from the 
takhtaposh. A competitor for any of the 
above watches and coins had to buy from 
the accused a ring weighing about 8 annas 
and described as slightly bigger than the 
knob on each of the iron pegs. He had to 


(1) 6 C, L, J. 708; 6 Cy. L.-J. 421. 
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throw this ring from the above barrier 
and he won a watch or a coin recording 
asthe ring encircled one of the knobs or 
one of the soins. The learned Deputy 
Magistrate who tried the case held that in 
the game described above there was a 
preponderance of the element of chance over 
the element of skill and hence he convicted 
the accused. The view taken by him is not, 
however, supported by that laid down in the 
case of Hart Singh v. Emperor (1), which 
runs thus:—It seems to us that although 
there is an element of chance in throwing a 
ring over the pina in some cases, the 
element of the game is one of skill.’ The 
learned Pablic Prosecutor has relied on a con- 
trary view expressed by the Allahabad High 
Court in the case of Ahmad Khan v. Hmperor 
(2). As Iam, however, bound to follow the 
case of Hari Singh v. Emperor (1), I am 
submitting this reference with the recom- 
mendation that the conviction of the four 
petitioners and the other accused, Charan Das, 
be set aside. I may add that the case of 
Hari Singh v. Emperor (1) has been approving- 
ly referred to in the case reported as Bengali 
Shah v. Emperor (3).” 

Babu Tarakeshwar Pal Ohowdhury, for the 
Accused. 

Mr. B. O. Mitter, Standing Counsel, for 
the Orown. 


JUDGMENT.—This isa reference made 
by the learned Sessions Judge of Rangpur 
inviting us to set aside the conviction and 
sentence of fine passed under section 11 of 
the Bengal Public Gambling Act II of 
1867 by the Deputy Magistrate. The matter 
concerns the game known as ring-game, 
and the learned Judge has referred the 
case to us holding on the authority of 
Hari Singh v. Emperor (1) that this parti- 
cular game has been held to be within the 
exception in section 10 of the Act, that is 
to say, that itis a game of mere skill and 
not a game of chance. 

Tn the first place we desire to point out 
that the mere fact that the Judge speaks of 
this game as ring-game is no evidence 
whatever that itis the same game as was 
before this Court in Hari Singh's case (1). 


(2) 12 Ind. Cas. 988; 34 A. 96; 8 A. L.J, 1262; 12 
Cr. L. J. 612. 

(3) 20 Ind. Cas, 612; 17 C. W. N. 883; 14 Cr. In J. 
452; 40 C. 702. 
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The report which we have before us is not 
the authorised report in the Indian Law 
Reports and the original judgment has not 
been laid before us. The facts as stated 
in the report do not show that as in this 
ease the table was slanting, nor do they 
give us the size of the pegsor the rings. 
The facts found in this case by the lower 
Court include the size of the pegs and the 
rings upon the board, and itis found that 
the particular’ position in which the board 
in this case was slanted rendered it a 
matter almost of mere chance whether 
any ring alighted onthe peg or encircled 
the coin. On the findings of fact, therefore, 
alone in this case it would be impossible for 
us to interfere. 


But we desire to point out although under 
the circumstances it is unnecessary to make 
any reference tothe Fall Bench that our 
view of the law is somewhat different to that 
enunciated by Mr. Jnstice Fletcher in 
Hari Singh's case (1). It is there stated that 
if itis a game of skill it is not an offence 
under the Gambling Act; ifitis a game of 
mere chance it is. Now we turu to the 
exception created by section 10 of Act II of 
1867 and that section says: — Nothing in the 
foregoing provisions of this Act contained 
shall be teld to apply to billiards, whist 
or any other game of mere skill wherever 
played.” The criterion is not whether it 
is a game of mere chance, but whether it is 
a game of mere skill, and we may point 
out that the word “mere” is used in legal 
language in its meaning derived from its 
Latin origin and imports the meaning “pure 
skill,” It is impossible to say that any 
form of the ring. game can be a game of 
pure skill, and for this reason we could not 
have followed the reasoniegs in Hart Singh's 
caso (1) had it been necessary for us to 
consider it as a point of law. 


There isa further point which we wish 
to seb out and which was not apparently 
discussed in Harz Singh's case (1), and that is 
that the games of skill spoken of in seg- 
tion 10 obviously refer to a game where 
there are two parties pitting their skill 
against éach other. In billiards two men 
play against each other for msney and in 
whist one pair of persons play es pirtners 
against the other pair pitting their skill in a 
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fair contest against the ekill of the others. 
But in this case the owner of the site where 
this gambling is carried on does not pit his 
skill at all against any body. He does not 
play but takes the money of the public for a 
consideration which on the facta found in 
this case amounts to nothing at all; it being 
found that no body ever wins or has the 
slightest chance of winning except by pure 
accident. Ifthe matter, therefore, was res 
integra we should be prepared to hold asa 
matter of law that neither this ring-game 
as described in this case, nor any other ring- 
game kept for profit of a man who does not 
play himself, can fall within the exception 
in section 10 of the Act. 

But there is still a farther point which 
has not been dealt with in the previous 
decision, and that is that the onus to show 
that any offence falls within a general excep- 
tion of the Act is upon the defence, and it 
is for the defence to show in order to bring 
the case under section 10 of Act II of 1867 
that the game played is a game of mere 
skill, This certainly has not been shown in 
this case, nor does the learned Judge who 
made the reference pretend that it has. But 
itis unnecessary for us to go further into 
the question of law, inasmuch as in this’ 
case at any rate the findings of fact conclude 
the matter, it being found as a fact that 
this particular game was not a game of mere 
skill. It cannot be said to fall within the 
exception. 

The conviction and sentence must, therefore, 
be upheld and the papers returned to the 
learned Sessions Judge. 

Conviction and sentence upheld, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision Cass No, 559 cr 1913. 
October 30, 1913. 
Present: —-Mr. Saunders, A. J. O. 
MI THEIN—App.toant 


versus 


NGA PO NYUN—Responpent. 
Criminal Procedure Code (Act V of 1898), s. 488 
— Maintenance of child—Mother’s ability to maintain— 
Wather’s obligation—Bona fide offer to maintain tf child 

lives with him, 
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A father is bound to maintain his child whatever 
the position of the mother may be and merely sending 
a man to goand ask the ohild to come and live with 
the father does not amount to an offer to look after 
him and cannot absolve the father from his responsi- 
bility to maintain him. 

Mr. Bose, for the Applicant. : 
Mr, M. S. Mukerjee, for the Respondent, 


ORDER.—The applicant sought to obtain 
an order for the maintenance of her son 
aged about 12 from the respondent. The 
paternity of the child is not denied and the 
respondent said that he had never neglected 
to maintain the child, that he had asked 
for the custody of it and made several offers 
to maintain the child on condition that he 
lived with him. The Magistrate after record- 
ing evidence declined to make an order and 
the applicant now comes to this Court in 
revision. 

- Most of the reasons given by the learned 
Magistrate appear to be erroneous, “I 
consider that the complainant is able to 
maintain Tha Gyaw without assistance from 
accused.” This is no reason, 
if he is able to do so is bound to maintain 
his child whatever the position of the mother 
may be. Whether she makes the application 
to annoy the father or not is immaterial. 
It is also immaterial that when the boy 
goes to gee his father, the father gives him 
a little money and once gave him a longyi. 
Obviously the father does not provide 
sufficient funds for his maintenance. It is 
not necessary fora mother to prove that 
she had asked the father to support the 
son and the father has refused. The mere 
fact that it is necessary to institute pro- 
ceedings may be taken to prove the neglect 
- of the father, 

The property which was made over to the 
mother at fhe time of the divorce, she says, 
has all been dissipated, and this is borne 
out by the evidence of the respondent’s 
own witnesses, Mg. Yo and Mg. Shwe 
Tin, 

There does not appear to be any evidence 
of any bona fide offer to support the son 
if he would live with his father. Mg. 
Si, the respondent’s witness, says that he 
went and asked Tha Gyaw, the child, 
and Tha Gyaw replied: “I won’t livo with 
him.” This man is the respondent’s tenant, 
It isobviously absurd to suggest that this 
inyjtation given to the child can amount 
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to an offer to look after him, and on the 
authority of Mi Saw v. S. (1) such an offer 
cannot absolve the father from his responsi- 
bility to the latter. : ` 

The respondent is bound to maintain the 
child. The appellant says that ib costs her 
Rs. 7-8a month. From the evidence the 
respondent is clearly able to pay this sum, 
but there has been some exaggeration on 
the appellant’s part and I think it will be 
sufficient if the father pays Rs.6 a month. 
There will be an order, therefore, for the 
payment of this amount. 

; Application accepted, 


(1) 7 Ind. Cas. 460; 11 Cr. L, J. 488; 1 U. B. R. 
(1910), I, 1. 


PUNJAB CHIEF COURT. 
Ortutnat Revisroy Pstrrion No. 1113 op 
1914, 

January 2-4, 1914. 

Present: —Mr. Justice Johnstone, 
MUHAMMAD SHARIF.—Accussp— 
PETITIONER 
versus 
Lala DHANPAT RAI~—Compratnanr— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Omission to record preliminary order before summoning 
opposite party—OMmission to affix copy on the property 
in dispute, efect of—Revision, parties to. 

An omission to record a preliminary order before 
issue of summons to the opposite party or to affix 
a copy of ittoa conspicuous place at or near the 
subject of dispute, as required by clauses (1) and (3) 
of section 145, Criminal Procedure Code, is not fatal 
to the jurisdiction of the Court to proceed with the 
case under section 145, Criminal Procedure Code, 
when an order directing the parties to put in written 
statements has been once recorded in the presenco 
of the parties and they have understood the nature 
of the proceedings. 

The Chief Court will not interfere on revision with 
the order of a Magistrate under section 145, Criminal 
Procedure Code, where it is inconvenient and un. 
necessary to do so, even though such order is based 
on irregular procedure, as it is not usually the 
practice of the Chief Court to interfere on revision 
in a civil or quasi civil case when the party asking for 
revision has got a regular remedy at his command, 

An omission to make a -joint owner of the pro- 
perty a party to the revision is immaterial where 
no mention is made of such joint owner in the order 
of the Magistrate and only one man has been declared 
to be in possession. ` 
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Sheikh Mungelo and Peer Khan v. Durga Narain 
Nag, 25 W. R. 74 Cr., referred to. x 

Petition, under section 439 of the Oriminal 
Procedure Code, for revision of the order of 
the Magistrate, Ist Class, Lahore, dated 23rd 
June 1913, declaring Lala Dhanpat Rai 
complainant to be entitled to the possession 
of the plot of land, marked ‘A on the plan, 
` until evicted therefrom in due course of law. 

Mr. Michael, for the Petitioner. 

The Hon’ble Mr. Shadi Lal, R. B., for the 
Respondent. 

JUDGMENT.—The records were sent for 
in this case by the Hon’ble Mr. Justice Ratti- 
gan in order to verify grounds l and 2 which 
are connected with matters of procedure. I 
have now heard the case argued and have 
examined the record. On 15th November 
1912, Lala Dhanpat Rai preferred a complaint 
under sections 448, Indian Penal Code, and 145, 
Criminal Procedure Code, against Muhammad 
Sharif and others and his statement was re- 
corded on solemn affirmation. No order on this 
complaint is apparent on the record, but we 
must assume that summonses were issued 
to the accused persons, because on the 20th 
of November 1912, the parties were all 
present and certain orders were passed. 
The case was adjourned two or three times, 
and on 18th of January 1913 evidence 
was taken. After that from time to time 
evidence was taken on various dates and 
finally on the 28rd of June, 1913, the order 
was passed against which the present revi- 
sion is filed. That order is to the effeot that 
Lala Dhanpat Rai is entitled to the posses- 
sion of the plot of land marked ‘A’ on the 
plan, Exhibit Pl, until evicted therefrom 
in due course of law, and that all parties are 
forbidden to make any disturbance of such 
possession until such eviction. 

Muhammad Sharif comes up to this Court 
and objects, firstly, that the Magistrate made 
no preliminary order in writing as is required 
by section 145, clause 1, Criminal Procedure 
(ode, and, therefore, the whole proceedings 
are void. It is true that thereis no such 
order as is contemplated by section 145, 
clause 1, as having been written before the 
accused persons were summoned; but in the 
presence of the parties there is no doubt 
that orders were recorded to the effect that 
they should put in written statements as 
required by the said clause 1, and it seems 
leear that the parties quite understood the 
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nature of the proceeding which was going 
on. It may be, in view of such rulings as 
Sheikh Munglo and Peer Khan v. Durga Narain 
Nag (1) that, strictly speaking, the Magis- 
trate had no jurisdiction to summon the 
parties; but when the parties were once 
before him, he seems to have recorded an order 
which essentially complies with clause _ 1, 
section 145, aforesaid. Therefore I am not 
disposed to hold that his proceedings, there- 
after, were wholly without jurisdiction on this 
account. 

It is next objected that the provisions of 
clause 117, section 145, Criminal Procedure 
Code, have been completely ignored. There 
is no doubt that no copy was affixed to any 
conspicuous place at or near the subject of 
dispute, but here again it does not seem 
to me that this omissionis fatal. The parties 
were present in the Court and they had 
every opportunity of knowing what the 
dispute was about. 

Mr. Shadi Lal for the respondent objected 
that Manohar Lal, who seems to be a joint 
owner of the house with the respondent, 
should have been made a party to this revi- 
sion, I overrule this objection, because the 
order of the Magistrate does not mention 
Manohar Lal at all, and itis Lala Dhanpat 
Rai alone who has been declared to be in pos- 
session of the land in dispute, 

There is no sufficient ground for inter- 
ference on the merits, and even if my opinion 
was that the order of the Magistrate was 
wrong it seems to me that it would have 
been inconvenient and unnecessary for me 
to interfere. The proper course for Muham- 
mad Sharif to adopt is to bring a civil 
suit to prove his title to the property. This 
is an easy and straightforward remedy for 
him to adopt, and it is not usually the 
practice of this Oourt to interfere on 
the revision side in a civil or quasi civil case 
when the party asking for revision has got a 
regular remedy at his command. 

For these reasons I reject this petition and 
decline to interfere. 


Petition rejected. 
(1) 25 W. R. 74 Or. 
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MADRAS HIGH COURT. 
Criminat Revision Case No. 562 or 1913. 
ORIMINAL Reviston Case No, 455 or 1913. 

January 23, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 
PARVATANENI KAMAYYA AND OTHERS — 
ACCUSED — PETITIONERS 
tersus 
KASINADUNI TRIPURANTAKAM— 


ComPLaInaNtT— RESEONDENT. 

Penal Code (Act XLV of 1860), s. 499—Defamation 
—Privileged—Imputation contained in petition to higher 
authorities for redress of grievances. 

A statement made by a villager casting imputation 
on the character of a co-villager in a complaint to 
the higher authorities is privileged only if the impu- 
tation is substantially true and made in good faith. 

Abdul Hakim v. Tej Chandar Mukarji, 3 A. 815; 
A. W. N. (1881) 81; 6 Ind. Jur. 320, followed. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court toravise the judg- 
ment of the Joint Ist Class Magistrate of 
Bezwada, in Calendar Case No. 122 of 1912. 

The Hon’ble Mr. T. Richmond, for the 
Petitioners. 

Mr. V. Ramesam, for the Respondent. 

ORDER.—I am naturally not inclined to 
put any discouragement in the way of villagers 
courageously representing in their own 
names (and not anonymously or pseudo- 
nymously) to the proper authorities their 
views and grievances in connection with 
their village politics even if such represen- 
tation involves imputations against a co- 
villager. Iam also inclined to agree with 
Abdul Hakim v. Tej Ohandar Mukarji (1), 
that a person may be beld to have acted “in 
good faith for the protection of his interests” 
even if he has not established “that every 
word he hasspoken or written is literally 
true”, provided his imputation is sub- 
stactially true. But, in the present case, 
the learned Magistrate in a very carefully 
considered judgment has found that the 
jmputations were not substantially true and 
also he found absence in the accused of good 
faith (that is, absence of due care, attention 
and caution) having regard to the previous 
conduct of the village faction to which they 
belong, and I am not satisfied that inter- 
ference in revision with that finding of fact 

- is called for. 
I, therefore, dismiss the petition. 


Petition dismissed. 
(1) 3 A. 815; A. W. N. (1881) 81; 6 Ind. Jur. 320. 
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CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 888 or 1913, 
July 14, 1913. 

Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 

RAJ RAJESWARI DEBI and CHAROO. 
BALA DEBI—Acousep—Pertitionsrs 
VErSUS 
Tue EMPEROR, at THE Prosxcurion oF 
ROHINI KUMAR CHATTERJEBR~ 


COMPLAINANT— OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 205, 
526— Dispensing with personal attendance of ac. 
cused—Pardahnashin lady—Permission to appear by 
Pleader—‘Zransfer of criminal case. 

The accused, respectable pardahnashin ladies, were 
charged with offences under sections 307, 808, 325 
and 326, Indian Penal Code. The High Court al. 
lowed them to appear at the inquiry or trial by their 
Pleader or Pleaders, subject to their having to appear 
before the Court to hear the sentences passed, should 
the case be proved against them and the trial end in 
a conviction and also directed that should the case 
be committed to the Court of Session, the persona) 
appearance of the ladies should be dispensed with till 
the Sessions Judge passes his order. 

The case was transferred from the Magistrate who 
had refused to dispense with the personal appearance 
of the ladies. 


FAOTS.—The facts will appear from the 


following petition of the accused to the High 
Court:— 


That your petitioners are pardahnashin 
ladies of respectability and belong to the 
well-known Mookerjee family of Krishnaghur, 
your petitioner No. 1 being the mother and 
your petitioner No. 2 being the wife of one 
Sarcda Prosad Mookerjee. 


That the said Saroda Prosad Mookerjee has 
married another wife, named Sachindrabala 
Debi alias Jaya. 


That it appears that on the 5th May 1913 
the opposite party, by a petition in writing, 
charged your petitioners and the said Saroda 
Prosad Mookerjee and his sister Hari Dasi 
Debi with offences under sections 326, 307, 
308 and 325, Indian Penal Code, to wit, 
with having voluntarily caused grievous hurt 
to his sister, the said Sachindrabala Debi, 
by setting fire to her cloth with the result 
that she was burnt in some portion of her 
body. 


That the Sub-Divisional Magistrate of 
Sudder Sub-Division of Nadia, to whom 
the above petition was presented, held an 
inquiry into the matter prior to the isane of 
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processes on your petitioners, withont examin- 
ing the said complainant on oath under 
section 200 of the Criminal Procedure 
Code. 

That it appeared during the course of the 
said inquiry that the said Schindrabala 
Debi had made conflicting statement as to the 
occurrence at different times and places, 
sometimes attributing the burns to an 
accident and sometimes to your petitioners. 

That it is admitted by the prosecution 
that when the said Sachindrabala Debi first 
met the opposite party on the 25th April last 
she ascribed the whole thing to an accident 
. aud repeated the same thing tothe Sub. 
Inspecior. 

That the said complainant alleges that 
the said Sachindrabala Debi after her removal 
from her husband’s house by the opposite 
party gave outthat your petitioners had 
tortured her by burning her,as she had 
wasted some kerosene oil in attempting to 
light the oven. 

That the complainant further alleges that 
she related the said version to the Civil 
Surgeon and the Assistant Surgeon who were 
called in to attend upon her but the said 
Civil Surgeon, in his deposition given on 
the 15th May 1913, does not state that he 
was told any such thing, and the Assistant 
Surgeon in his evidence stated that on the 
firat day she had said that the burning 
was accidental but after a few days when 


in the house of her brother's relations, she ` 


spcke of violence. 

That it will appear that the said Magis- 
trate before recording the evidence of the 
said Medical Officers, which he did on the 
15th May 1913 in the course of his inquiry, 
had privately interrogated them ag to the 
said allegations from a perusal of some Police 
papers, as will appear from his order dated 
the 9th May 1913, which is as follows:— 


“Some Police papers have been sent to me 
but not all. I want all the Police papers 
positively to-day. I interrogated the 
Assistant Surgeon on the 6th instant and 
came to know that the injured woman had 
made conflicting statements before him 
regarding the injuries on her person at 
different times. I also saw the Civil 
Surgeon onthe 7th iostant and came to 
know that he knew nothiog personally about 
the torture”, 
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That by his order dated the 15th May 
1913 the Magistrate summoned your 
petitioners to take their trial under section 
326, Indian Penal Code. 

That on the 16th May 1913 the complainant 
by a petition prayed that warrants instead 
of summonses should bs issued against your 
petitioners alleging that they were not likely 
to appear on mere summons, but the Magis- 
trate recorded the following order: “I see 
sufficient reason for issuing warrants against 
the accused in the first instance.” 


That on the 27th May 1913 your petitioners 
prayed that they may be allowed to appear 
by a Pleader, regard being had to their 
status in scciety and to the fact that they 
are pardaknashin ladies of respectability and 
to the fact that they will be greatly humiliat- 
ed in society, if compelled to appear in 
person in Court, 


That in making his submissions to the 
said petition your petitioners’ Counsel 
drew the attention of the Court to 
the conflicting statements of the said Sachin- . 
drabala Debi and denied that a prima farie 
case had been made out against your 
petitioners, but the Court remarked that 
the statements said to have been made by 
the girl in the first instance were due to the 
fact of her being then under your peti- 
tioners’ influence and under the same roof 
with them, and they are not to be relied on. 

That on the said date the Court below 
rejected your petitioners’ prayer to be excus- 
ed from personal attendance. 


That your petitioners maintain that they 
are totally innocent, that this f false oase 
has been brought by the brother and relations 
of the said Sachindrabala Debi on account 
of private spite and family quarrel, Your 
petitioner, Charoobala Debi, who is the co- wife 
of the said Sachindra Bala Debi, having been 
reconciled with and taken back by her 
husband Saroda Prosad Mookerjce, the 
object of the opposite party is to bring 
disgrace upon the women of the bousehold 
by insisting on their personal attendance in 
Court. 

That your petitioners farther apprehend 
that they will not have a fair and impartial 
trial before Babu N. K. Chaudhry, Dapaty 
Magistrate, regard being had to the part 
which he has taken in the inquiry and 
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to the extra-judicial information which he 
has sought for and received by interrogating 
persons on matters connected with the 
case behind the back of your petitioners. 

That the said Magistrate has further dis- 
qualified himself from trying the case by 
reason of his observations referred to in 
paragraph 13 which makes it doubtful whether 
he has an open mind in-regard to the case. 

That your petitioners are advised and submit 
that the order of the 27th May 1913 should 
be set aside and the case transferred from 
the file of the said Babu N. K. Chaudhuri. 

The following is the ordar of N. K. 
Chaudhuri, Esquire, Deputy Magistrate of 
Krishnagar, dated 27th May 1913:— 


“Accused Saroda Prosad Mukhopadhya 
appears. Raj Rajeswari Debi and Charoobala 
Debi do notappear. They apply to appear 
by Pleader, Their Counsel urges that they 
should be allowed to appear by Pleader 
unless some legal and satisfactory evidence 
has been adduced against them. Batin this 
case I have already held a preliminary inquiry 
and have issued process after carefol cone 
sideration. Moreover, the complainant and 
the accused are all pardahnashin ladies of the 
same silabus and position in society and Í 
see no sufficient reason why I should dispense 
with the personal attendance of the accused 
ladies in this case. The complainant is 
lying ill and from the report of the Assistant 
Surgeon it appears that she won’t be able to 
appear for a fortnight more. The case is 
accordingly adjourned to 10th June 1913. 
Saroda Prosad Mukhopadhya undertakes to 
produce the other accused in Court on that 
day. Warrant need not be issued against 

-them. Saroda Prosad Mukhopadhya may be 
released on bail of Rs. 200.” 

The accused moved the High Court and 

obtained this Rule. 


Mr. J. N. Roy, Counsel and Babu Abani 
Bhushan Mukherjee, Vakil, for the Petitioners. 


Babu Srish Chandra Chowdhury, 
Government Pleader, for the Crown. 


JUDGMENT.—We have considered the 
facts of this case, so far as they appear, 
on the two questions before us, namely, 
_ first, the appearance of the petitioners before 
the Magistrate by a Pleader and secondly, the 
trausfer of the case from the Court of Mr, 
N. K. Chowdhuri to some other Magistrate 


Junior 
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for inquiry or trial. On both these points, 
our view is in favour of the petitioners, 

We direct that the two petitioners be 
allowed to appear at the inquiry or trial by 
their Pleader or Pleaders, subject to their 
having to appear before the Court to hear 
the sentences passed, should the case bo 
proved against them and the trial end in a 
conviction. Shoald the case be committed 
to the Court of Session, the personal appear- 
ance of the ladies may be dispensed with till 
the Ssssions Judge passes his order. 

As regards the second question, we direct 
a transfer of the case from the Court of Mr, 
N. K. Chowdhuri to such other Magistrate 
as the District Magistrate may appoint for 
the purpose of the inquiry or trial of the case, 


MADRAS HIGH COURT. 
Crimea Miscentanzous Partition No, 351 
or 1913. 

December 19, 1913, 
Present:—Mr, Justice Ayling and 

Mr. Justice Tyabji. 
In re KSHATRI SIVA SINGH— 
PETITIONER — A COOSED. 
Criminal Procedure Code (Act F of 1898), s. 476— 


Steps taken five months after close of trial—Order without 
jurisdiction. 


Where a Magistrate i 7 
Code of Criminal d aana haee es ile 
close of the trial, and there is no explanation for 
the delay, the Magistrate acts without jurisdiction. 
Mah ey iS sae 1 Ind. Cas. 597; 32 
or. L. J. 41, followed. = ga 

Petition praying that in the circum- 
stances stated therein the High Court will 
be pleased to revoke the sanction accorded 
by the Deputy 1st Class Magistrate of Ellore 
Division, in Miscellaneous Case No. 7 of 1913 
(C. O. No: 4 of 1913.) 

Mr. A. Venkataruyaliah, for the Petitioner, 

The Public Prosecutor, for the Govern- 
ment. 

ORDER —The oase against the petitioner 
closed on 28h December 1912; but the order 
under section 476, Criminal Procedure 
Oode, was only passed on 7th June 1913 and 
the notice to the petitioner to show cause 
against the passing of such an order only 
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isaued on 3rd May 1913. There is no gatis- 
fastory explanation for the delay. 

Following the Full Bench ruling in 
Atyakannu Pillat v. Emperor (1), we mast set 
aside the Magistrate's order as one passed 
without jurisdiction, 

: Order set aside. 

(1) 1 Ind, Cas. 597; ;32]M. 49 (F. B.); 4 M. L. T. 404; 
19 M. L, J. 42; 9 Or. L. J. 41. 


ALLAHABAD HIGH COURT. 
CORISMINAL APPrAL No. 133 or 1914, 
March 19, 1914. 

Present:— Mr. Justice Tudball. 
WILLIAM CECIL KEY ME R— APPELLANT 
versus 
EMPEROR OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), 5. 406—Criminal 
breach of trust. 

The complainant gave money to the accused on 
condition that he would purchase a motor car and 
sell it and return her the money with half the profits. 
The accused applied the money to other purposes: 

Held, that the accused was not guilty of criminal 
breach of trust. 

Appeal against an order of conviction 
passed by the Joint Magistrate of Benares 
on 15th January 1914. 

Mr. 8. O. Mukerji, for the Appellant. 

The Government Advocite, for the Crown. 

JUDGMENT.—The appellant William 
Cecil Keymer has been coavicted of the 
offence of criminal breach of trust 
under section 406 of the Indian Penal 
Code and sentenced to one day’s im- 
prisonment and a fine of Rs, 250. The 
offence charged against him was in respect 
of a sum of Rs. 182 which he admitted- 
ly received from the complainant Mrs. 
Williams. The question which arises for 
decision is, whether under the circumstances 
of the case, the appellant is criminally 
liable or only civilly liable. He went to 
Mrs. Williams and told her that it was 
possible to purchase a motor car at an 
auction sale in Caleutta for a certain sum 
of money, that he was short of money 
by a certain amount and she agreed to 
let him have as much as she could, the 
condition being that half the profits of 
the transaction should be paid to her for 
the use of the money. The idea was that 
the car should be bought cheap and sold 
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ab a higher price. If Mrs. Williams was 
merely asked for a loan then it is quite 
clear that the appellant could have cəm- 
mitted no crimival breach of trust with 
respect to the money. It is an admitted 
fact that he purchased no car, that he prt 
the money into his own pocket and appli- 
ed to other purposes. His case is that 
she lent the money to him. The Magistrate 
has held that the money was entrusted 
to him for a specific purpose, that is, in 
other words, that Mrs. Williams and he 
entered into partnership for the purpose 
of carrying out the purchase and sale of 
the car in question, that he took her 
share of the capital and instead of attempt- 
ing to carry out the agreement applied 
the money to other purposes, Mrs. Williams’ 
evidence as to the transaction leaves the 
matter in considerable doubt as to whe- 
ther the transaction was a loan or the 
entering into a partnership between the 
parties. She said: “He told me at my own 
house that he was going -to Mackenzie 
Lyall’s auction and was going to buy a 
motor car. He said he had not got 
enough money. He səid if I could let him 
have the money he would share the profits 
with me after the car was sold. I said 
I would give him some money. He let 
me to suppose that the car was to be had 
for Rs, 460, but as I had only Rs. 182 I 
gave him that.” The language of Mrs, 
William’s evidence is perfectly consistent 
with her meaning that the accused asked 
for a loan and that she gave hima loan 
on condition that he would carry through 
the transaction and wonld return the money 
and half the profits to her. If this was 
the transaction between the parties then in 
the eyes of the law there was no partnership 
between them and the appellant cannot be 
said to have been guilty of criminal breach 
of trust if he applied the money, which he 
borrowed for one purpose, to another 
purpose. In a criminal case the charge 
must be clearly made out against the 
accused person before he can be convicted. 
In the present ease it is extremely doubtful 
what the actual transaction was. The 
Magistrate ought to have taken greater 
trouble in clearly ascertaining from the 
witnesses what was the exact nature of the 
transaction between her and the accused. 1 
allow the appeal, set aside the conviction 
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and sentence and direct that the fine, if 
paid, be refunded. 
Appeal aliowed. 


MADRAS HIGH COURT. 
Caiminat Reviston Case No. 385 or 1913. 
Crisyat Revision Petition No, 311 

or 1913, : 
October 21, 1913. 
Present:—Mr. Justice Sankaran Nair 
and Mr. Justice Ayling. 
November 7, 1913. 
. Present: —Mr. Justice Miller. ; 

In re VILLAGE MUNSIF RAMASWAMI 

GOUNDEN AND oTgeRS—AGOUSED 
— FETITONER3. 

Criminal Procedure Code (Act V of 1898), s. 489 — 
Misappreciation of evidence—Revision. 

Miller and Ayling, JJ.—In revision, it is in the 
discretion of a High Court to exercise its power of 
going into the question of appreciation of evidence. 

K. C. Roy v. Akhil Metey, 22 C. 998, followed. 
Sankaran Nair, J.,(dissenting).—- Where there has been 
misappreciation of evidence, and a convicted person 
claims to ba heard to shew that the lower Courts have 
misappreciated that evidence, and that he has beon 
unjustly convicted, itis not open to a Judge to say 
that itis within his discretion to permit or refuse 
him to do so or not, bi 

No doubt, the sections only say that the High 
Court may interfere in revision, but “may” is the only 
word that could be used. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the District Magistrate of Salem, 
in Criminal Appeal No. 8 of 1913, preferred 
against that of the Sub-Divisional lst Class 
Magistrate cf Sankari in Miscellaneous Case 
No. £9 of 1912.. 

This caso coming for hearing on 15th Octo- 
ber 1918, upon perusing the petition and the 
judgments of the lower Courts and the record 
in the case and upon hearing the arguments 
of Mr. T. Rangachariar for the petitioners 
and of the Public Prosecutor on behalf of 
the Government and the casa baving stood 


over for consideration till this day, the 
Court made the following 

ORDER. 
- SANKARAN NAIR, J.—The facts are thus 


briefly stated by the District Magistrate: 
“The case is a serious one. For years the 
villagers cf Hdhagansalei have kept down 
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the prices of the local toddy shops by com- 
bination, using their ill-gotten gains for 
various communal purposes? An attempt 
was made by an outsider three years ago 


‘ to defeat the combination but failed.” It 


appears from the evidence that the villagers 
refused him land, food and water and he 
had to give up his business and pay a 
In 1918, another’ outsider, who is 


at re-sale of the shop. The District Magis- 
trate finds that on that occasion threats 
of a sinister character were used to deter 
him from bidding, and accused Nos. 14 to 
18 and 26 are the persons who are found 
by the District Magistrate to have used 
such threats. After the re-sale to the com- 
plainant be had difficulty in getting the 
trees marked and in getting a shop in 
the village for the sale of toddy. Three of 
the petitioners here, who are accused Nos. 
4,5 and 19, are amongst the persons who 
endeavoured to thwart him. The District 
Magistrate then states: “The villagers 
had the audacity to hold a panchayat and 
pass resolutions to take every possible 


“means of ostracising him and rendering his 


position insupportable;” and the persons who 
took a prominent part in doing so are the 
petitioners Nos. 1,2, 3, 5, 7,11, 12, 15 
and 16. : 

In the case of the persons above-named, 
he confirmed the order of the Sub-Divi- 
sional Magistrate directing them to execute 
bonds to keep the peace for a period of 
one year. 


So far as the accused Nos. 12, 14 to 
18 and 26 are concerned the finding of the 
District Magistrate is supported by the 
evidence of the complainant and certain 
other witnesses, who, no doubt, are interested 
persons. But their evidence is corroborated 
also by other witnesses; and though the 
evidence appears to be suspicious in some 
respects, in revision I am not prepared to’ 
say that the lower Courts should not have 
accepted it. I confirm the order of the lower 
Court. 


Next, as.regards the petitioners Nos. 4 
and 19, the finding is based upon the evi- 
dence of the 8th witness for the prosecution. 
His evidence is to the effect that he allowed 
the complainant to mark 6 cocoanut trees 
that belonged to him for toddy, but on the 
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accused Nos. 4 and 19 with another accused 
remonstrating with him and telling him 
that the villagers had decided not to give 
any trees to the complainant he told him 
that he could not give the trees. He 
says that he was afraid of going against 
ihe wishes of the villagers, Subsequently 
the Station House Officer and others went 


to him and at their request he says he. 


gave him three trees. It may be that 
the complainant has a cause of action 
against the accused Nos. 4 and 19, or those 
for whom they acted for having interfered 
with him, but I do not see how this ig 
any evidence against these accused that they 
are likely to commit any breach of the 
peace. I would, therefore, set aside the order 
of the lower Court so far as these accused 
are concerned. 


As to tbe other accused persons Nos, 1, 
2, 3,5, 7and 11 the District Magistrate 
does not find that the villagers did anything 
illegal or that they were not within their 
rights in holding a panchayat and passing 
resolutions to ostracise the complainant. 
Of course, if they did anything illegal for 
the purpose of ostracising the complainant, 
then they will be guilty. Otherwise I do 
not see why they were notentitled to do 
so. The villagers are entitled to hold a 
. panchayat to prevent a stranger from com- 
ing to their village to sell toddy and to 
take apy steps not illegal or unlawful, 
even to the extent of rendering his position 
insupportable. The evidence against them 
is to the effect that they said: “We should 
decide that nobady should let their trees to 
him for being tapped. We should not give 
a site forthe shop. We should not pay 
for toddy if we drink in the shop. We 
should have our trees marked for Pothanur 
and other trees and thus spoil him. We 
should damage the spathes.” The sentence 
. which is material is that last one in which 
they say they should damage the spathes. 
The other witnesses give similar evidence. 
There are a few incriminating words 
amidst a large number of others which 
are not illegal or unlawful. The witnesses 
do not say whether all of them spoke the 
same words or whether some of these 
sentences were spoken by a few of the 
accused and the rest by others, In fact 
the evidence is indefinite and vague. It 
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does not bring home to any ono of the 
accused the incriminating words, and a 
person should be responsible only .for the 


. words he used or spoken with his consent, 


express or implied. The District Magistrate 
has rightly found that the panchayat are not 
responsible for the words spoken by some 
and accordingly set aside the order against 
many of them. It follows it appears to me 
that, unless the evidence is clear that these 
accused spoke the incriminating words, no 
order should bo passed against them. The 
evidence, moreover, is of interested witnesses. 
The truth appears to be that these villagers 
adopted towards the complainant the same 
tactics which were successful in the” case 
of his predecessor. But the witnesses have 
put a few incriminating words. in their 
mouths to bring them within the clutches 
of the criminal law. I am, therefore, of 
opinion that the order of the lower Court 
so far as these accused are concerned must 
be set aside, 


It was then suggested that in revision we 
are not entitled to interfere with the order of 
the lower Court, if there is evidence to sup- 
port the finding. Iam not prepared to say 
that so far as these accused are concerned that 
there is no evidence to support the findings. 
But it has now been settled by a series of 
decisions of this Court and of the Bombay 
and Calcutta High Courts that in revision it 
is open to the High Court to consider 
whether there has been any misappreciation 
of evidence; and if the Court has power 
to do so andif a convicted person claims 
to be heard to show that the lower Couris 
have misappreciated the evidence in the 
case and that he has been unjustly convicted, 
it is not, in my opinion, open to a Judge to 
say that it is within his discretion to permit 
or refuse him to do so or not. No doubt 
the seclions only say that the High Court - 
may interfere in revision, but I think the 
word “may” is.the only word that could 
be used in the sections. Ibis to be re- 
membered that a difference of opinion in the 
appreciation of evidence does not necessarily 
require an interference with the order of 
the lower Court which may be apse on 
other grounds. 


I would, therefore, modify the order of the 
lower Court as indicated above, 
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Aysa, J.—As regards the accused 
Nos. 4, 12, 14 to 19 and 26, I agree in the 
view taken by my learned brother. There 
ja undoubtedly sufficient evidence on record 
to justify the order for security in the case 
uf accused Nos. 12,14 to 18 and 26; and I 
would decline to interfere. . 

Against the accused Nos. 4 and 19 there 
is nothing but the evidence of the prosecu- 
tion witness No. 8 to the effect that they 
and the 5th accused asked him not to 
give trees to the prosecution witness No. 1 
for tapping, as the villagers had decided 
that. no trees should be given. No threat 
is alleged, and I do not consider that this 
evidence is such that any Court could 
legitimately draw the inference that these 
accused were likely to commit a breach 
of the peace. I agree that the order as 
regards these accused (Nos. 4 and 19) should 
. be set aside. 


There remains the case against the other 


accused Nos. 1, 2, 8,5,7 and 11. The 
evidence against them relates to the 
panchayat, in which the District Magis- 


trate finds them to have taken a prominent 
part. The proceedings at this panchayat 
are described by the prosecution witnesses 
Nos. 1, 3,4 and 7. Naturally the accounts 
given by these witnesses of what was said 
are not identical: it would be very suspicious 
if they were. 


The prosecution witness No. 1’s account 
yas been given in the judgment of my learned 
brother. The prosecution witness No. 3, 
after referring to a special threat of the 
12th accused to set fire to the shops, 
continaes: “They (the villagers) also said 
that if Hquor was ever drunk, no payments 
should be made, that no site should be 
given for locating the shop. They also 
said we should be beaten when going to our 
_ houses from the shops. They said that I 
should be treated like Sengoda Pathaa in 
the matter of cattle. I am afraid of the 
.villagers. Now {£ .always go with two or 
three people from wy shop to the village. [bis 
all cut of fear for their threats.” 


The prosecution witness No. 4 says that, 
when the prosecution witnesses Nos, land 3 
refased to give up the shops, “Then the 
villagers threatened them. They said that 
neme should drink at their shops, that 
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none should exchange fire and water with 
them, that they should be subjected to all 
losses, that none should pay for liquor 
drunk, that the spathes of the marked 
trees should be damaged, that site should 
not be given for the location of the shop, 
and that the shops, if constructed, should be 
set fire to.” 

‘The prosecution witness No. 7's account 
is much like that of the prosecution witness 
No. 1. 

It seems to me that if the general 
seuse of these four accounts be regarded, 
it shows that such threats were express- 
ed and such a spirit manifested on the 
part of those assembled as to render it 
likely that a breach of the peace would 
be committed by any of them and especially 
by those who took the most prominent 
part in the proceedings. The District 
Magistrate has, in the exercise of his 
powers under section 125, cancelled tho 
bonds of those who are simply stated to 
have been present, taking a lenient view of 
their conduct, but the six persons whose case 
I am now considering are stated to have 
been the prominent members of the panchayat 
both by the prosecution witness No. 7 and 


by the prosecution witness No. 1, who 
represents them as the spokesmen. I do not 
think it is necessary in a case of this 


kind to provethe words uttered by each 
individual. 

This evidence appears to have been 
accepted in the Courts below, and 
in my opinion, ib affords a sufficient basis 
for the order sought to be revised. 

It seems to me that thisis as far as we 
need go. I may remark that I see no 
reasop why the evidence I have referred to 
should not be accepted: but I certainly do not 
think this is a case in which the QOnurt 
is called to exercise its power (in my view 
a discretionary power) of going int» the 
question of appreciation of evidence. I would 
refer to a single case only, Keshab Ohunder Roy 
y. Akhil Metey (1), for a succinat summary 
of the ganeral principles which sbould guide 
a High Court in the exercise of its 
powers under section £39, Criminal Procedure 
Code. 

With great respect, therefore, I feel con- 


(1) 22 C. 998. 
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strained to differ from the view taken by 
my learned brother: and would dismiss 
the petition ‘in so far as ib relates to these 
accused. ` 

By tHe Court.——The case of the accused 
Nos. 1, 2, 3, 5, 7 and 11 will be posted before 
a third Judge under section 429, Criminal 
Procedure’ Code. The order of the lower 
Courts so far as the accused Nos. 4 and 19 
are concerned is set aside aud as against the 
rest confirmed. 

This case coming on for hearing under 
sections 439, 429 of the Criminal Procedure 
Code, upon perusing the petition and the 
judgments of the lower Courts aud the 
opinions of the Hon’ble Mr. Justice Sankaran 
Nair and the Hon'ble Mr. Justice Ayling in 
respect of the case of the accused Nos. 1, 2, 3, 
5, 7 and 11, embodied in the judgment of 
the Court herein dated 21st October 1913 
and the record in the case and upon hear- 
ing the arguments of Mr. T. Rangachartar 
for the Petitioners and of the Public Pro. 
secutor, for the Government the Court made 
the following 

ORDER. 

MiluLEr, J.—Both the learned Judges who 
heard the case were of opinion that it can- 
not be said that there is no evidence to 
justify the order; I agree with Ayling, J. 
that the evidence of the prosecution Ist, 3rd, 
4th and 7th witnesses is credible, and I con- 
sider it extremely probuble that the threats 
which ‘they describe were uttered by persons 
in the panchayat. The panchayat was con- 
vened for the purpose of intimidating the 
purchaser at the auction, and thatit did 
its work by threats is only what one would 
expect. The prosecution lst witness says 
the lat, 2nd, 8rd, 5th, 7th and 11th accused 
were among the persons who called him up 
and put the matter to him and actually 
threatened him with mischief to the trees 
which he should mark. General corrobora- 
tion is afforded by the prosecution 3rd, 4th 
and 7th witnesses, and I can see no suffi- 
cient reason to hold that the District Magis- 
trate was wrong in accepting it. 


I agree with Ayling, J., that there is no 
ground for interfering with the order of the 
District Magistrate in regard to the accused 
before me. 

As to the power of the Court hearing a 
case in revision, L do not propose to say any- 
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thing, bat I desire to guard myself from 
being taken to concur in the proposition of 
law laid down by Sankaran Nair, J. : 
The petition of the ascused Nos. 1 to 3, 5, 
7 and 11 is dismissed. 
Petition dismissed. 





ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 1215 or 1913. 
March 5, 1914. 

Present: —Justice Sir George Knox, Kr. 

RAMESHWAR AND oTHers—APPLICANTS 
versus 
EMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 112, 
167—~Remand to Police custody—Magistrate—Jurisdic. 
tion—Action under Chap, VIII, when justified. 

Section 167 of the Code of Oriminal Procedure 
does not appear to have been framed for cases in 
which action is taken under section 112 of the Code. 

A Magistrate acting under Chapter VIII of the : 
Code has no power to act antil after he has recorded 
an order in writing under seotion 112, No person 
is to be called upon to show cause why an order should 
not be made against him until there is before the 
Magistrate some information whioh such Magistrate 
has reason to believe. 

The Code gives a Magistrate no power to issue 
summons, warrant or order of detention until he has 
first upon his table something recorded by him in 
writing showing the ground upon which he is taking 
action, 4 

Criminal revision from an order of the 
Magistrate of Gorakhpur. 

JU DGMENT.—Ramesh war and two others 
were arrested by the Polise presumably in 
exercise of powers either under section 54 
or 55 of the Code of Criminal Procedure on 
the 24rd of June 1913. They were not 
produced before the Court until the 25th of 
June 1913. The Police upon producing them 
before the Magistrate asked for an order of 
remand, that order of remand was granted. 
So far as- the record shows the order of > 
remand was the usual order passed under 
section 167 of the Code. Section 167 does not 
appear to have been framed for cases in 
which action is taken under section 112 of, 
the Code. In any case a Magistrate acting 
under Chapter VIII of the Code has no 
power to act until after he has recorded an 
order in writing under section 112, If thie 
case had been properly dealt with, the 
Magistrate should under section 112 ‘have 
made an order in writing setting forth the 
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substance of the information received, the 
atnount of the bond to be executed,‘ the 
term for which it was to be in force, and the 
number, character and class of sureties 
required. That order should then and there 
have been read over to Rameshar and others 
under section 113. The case was not one 
whith fell under section 114, for Rameshar 
and others were present in Court, After 
the order had been read over the Magistrate 
sbould have proceeded to inquire into the 
truth of the information upon which action 
had been taken avd to take such further 
evidence as might. appear necessary. In 
brief no person is to be called upon to shcw 
cause why an order should be made against 
him until there is before the Magistrate some 
information which such Magistrate has 
reason to believe. The Magistrate has only 
to read section 114 carefully and he will see 
that even when immediate arrest of the 
person is considered expedient -there must be 
. before the Magistrate a report or information 


and the substance of that report or inform- 


ation must be recorded by the Magistrate. 
The Code gives the Magistrate no power to 
jgsue summons, warrant or order of detention 
until be had first upon his table something 
recorded by him in writing showing the 
grounds upon which he sis taking action. 
No possibility is given or intended to be 
given for persons to be detained by orders 
of a Magistrate, until the Magistrate has first 
by a separate order in writing shown that 
he bas considered over the order which he 
is about to make and has reason to believe 
that such an order is required in the interests 
of the public. The detention between the 
25th June and the 2nd of July 1913 was 
- action not warranted by law. The errors 
pointed,out by this Court in Queen- Empress 
v. Babbua (1), In the matter of the petition of 
Daulat Singh (2) and Emperor v. Patmal 
Nai (3) bave been repeated in the 
present case, and as long as they continue 
to be repeated so long will persons whose 
cases should be promptly considered and 
decided, be kept in custody while the Police 
lay themselves open to suspicion of ransack- 
ing the country round in order to justify the 


(1) 6 A. 132; A. W. N. (1883) 260. 

(2) 14 A. 45; A. W. N; (1891) 179. 

(8) 17 Ind. Cas. 571; 10 A. L. J. 851; 18 Or. L, J. 
827. 
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action they have taken. In the present case 
these persons were detained in oustody for 
all but two months, Now if the Polica had 
got together the information before they 
proceeded to arrest Rameshar and others 
this case could easily have been decided 
well before the 24th of June 1913. 
Let the record be returned. 
g Record returned. 


MADRAS HIGH COURT. 
Criminar Revision Case No. 57 or 1914. 
CORIMINAL Revision Petrrion No, 49 or 1914. 
January 23, 1914. 

Present:—Mr. Justice Sadasiva Aiyar, 

In re THIRUVENGADA MUDALI— 
ÅCCUSED—PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 162 — 
Right of accused to get copies of statements to Police 
Refusal— Reason — Statements under section 162, Crimi- 
nal Procedure Code. 

An accused person is not entitled as of right to be 
furnished with copies of statements made under 
section 162, Oriminal Procedure Code, to the Police 
and if a Magistrate refuses to furnish him with 
copies of such statements, it is not necessary for him 
to sayin so many words that he does not think it 
expedient in the interests ‘of justice to grant the 
copies to the accused. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sessions Court of Chingleput, in Criminal 
Appeal No. 25 of 1918, confirming the con- 
viction and sentence by the Ist Class Deputy 
Magistrate of Saidapet, in Calendar Case No, 
120 of 1913. 

Messrs. Osborne and P. R. Narayanasami 
Aiyar, for the Petitioner. 


ORDER.—Though if the prosecution case 
is wholly true or the defence is wholly true, 
there could have been only one ocsurrence 
and either the occurrence now charged must 
in which some 
of the prosecution witnesses in this case wera 
convicted must have been false, the learned 
Sessions Judge’s opinion that both the 
occurrences are true cannot be said to be an 
jllegal finding, as each of the two contending 
parties would naturally try to make ont 
that the only occurrence that took place was 
the only one in which their party received 
injuries, : 
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As regards the statements made to the 
Police, “the Court” [under section 162 (1) of 
the Criminal Procedure Code] “may, if it 
- thinks it expedient in the interests of justice, 
direct that the accused be furnished with a 
copy thereof.” Here, all that appears is 
that the Mogistrate refused to furnish a copy 
of such statements to the accused. I must 
take it tbat be did not consider it expedient 
in the interests of justice to direct copies to 
be furnished. The accused is not entitled, as 
of right, to be furnished with any such copies 
and (as I understand section 162) it is only 
if the Magistrate considers it expedient in the 
interests of justice to grant such copies that 
the accused can obtain or use such copies. 
I do not think that Dadan Qazi v. Emperor 
(1) or Salt v. Emperor (2) is against this 
view of mine, and I do not accept the argu- 
ment that unless the Magistrate says that it is 
not expedient in the interests of justice to 
grant copies to the accused, the accused is 
entitled to get such copies or use them as 
evidence, 

I reject this petition. 


Petition reiected. 
(1) 33 C., 1023; 10 ©. W. N. 890: 4 Or. L. J. 79, 
(2) 2 Ind. Cas. 591; 36 O. 560; 10 Cr. L. J, 88. 





MADRAS HIGH COURT. b 
Crimtnat Revisron Case No. 675 cr 1913, 
Criinan Reviston Peritron No. 546 or 1913. 
February 5, 1914. 

Present:—Mr. Justice Sadasiva Aiyar. 

In re O. M. RAMASAMIBR—Accusip— 

PETITIONER. 

Penal Code (Act XLV of 1860), s. 426—Mischief— 
Wrongful luss—Mortgagee cutting trees to repair house, 
whether guilty. ` 

A mortgagee openly cutting a few trees on the 
land mortgaged to him in order to repair another 
part of the mortgaged premises is not guilty of mis- 
chief, ii 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate 
of Malapuram, in Criminal Apreal No. 62 
of 1913, preferred againat the conviction 
and sentence by the Court of the Stationary 
2nd Class Magistrate of Walluvanad in 
Calendar Case No.128 of 1918. 
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Messers. O. V. Ananthakrishna Aiyar and 
T. K. Govinda Aiyar, for the Petitioner. 

The Pubiic Prosecutor, for the Crown. 

ORDER.—When the mortgagor has got 
the security of the mortgage-money to 
compensate him for any damage caused by 
the mortgagees committing small wastes, 
it would require very strong evidence to’ 
justify the conclusion that a mortgagee 
openly ontting a few trees from the mort- 
gaged premises to repair a house on another 
portion of the same premises was guilty 
of an intent to cause wrongful loss and 
damage to the mortgegor when he so cnt 
them down or that he knew it to be likely 
that such loss will be caused. 

The conviction for mischief cannot be 
supported and I set it aside and order the 
fine to be refunded if levied. 

3 Oonviction set aside. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
CRIMINAL Revistun No. 149 or 1913. 
September 11, 1913. 
Present: —Mr, Batten, A. J. O. 
NANHEYUAL—Appricant 
versus 
Musammat RANIBAHU—Opposire Parry. 
Criminal Procedure Code (Act F of 1898), ss. 250, 
537— Order awarding compensation not contained in 
order of discharge —Jurisdiction—Irregularity, fatal. 


Where a Magistrate discharged an accused and 
ordered payment of compensation to him, under sec- 
tion 250 of the Criminal Procedure Code, at a later 
stage when another co-accused against whom a charge 
had been framed was acquitted: 

Held, that the order awarding compensation was 
withont jurisdiction as it was not contained in the 
order of discharge. 

Held also, that this was not a mere irregularity 
which could be covered by section 587 of the Criminal 
Procedure Code. : 

Criminal revison against the order of 
the Sub- Divisional Magistrate,.Saugor, dated 
the 27th February 1913. 

Mr. G. L. Subhedar, for the Applicant. 


JUDGMENT.—TIn this case the Magistrate 
in a summary trial-discharged the 2nd and 
3rd accused by an order recorded in the 
order sheet on the 29th January. He 


Vol, XXIII) 


SUBRAMANIA AIYAR b. MUTIU- AMPALAM, 


acquitted the Ist accused on the 27th 
February. Tha reasons for the discharge 
are given in the proceedings of the 27th 
February, but the Ist and 2nd accused were 
nevertheless discharged by the order of 
‘the 29th January. In the final proceedings 
of the 27th February the Magistrate after 
calling on the complainant to show cause 


against action being taken under section ` 


250, Criminal Procedure Code, ordered him 
to pay compensation to each of the three 
accused. The provisions of section 250, 


Criminal Procedure Code, are perfectly clear; 


-‘the Magistrate may in his discretion by 
his order of discharge or acquittal direct’ 
compensation to be paid. Here, in the case 


of the 2nd and 3rd accused, the order for. 


payment of compensation was not made by 
the order of discharge. The circumstances 
are not identical with thosein Kashinath v. 
` Zinche (1) or with those In the matter of the 
complaint of Safdar Busain (2), but in those 
cases it is clearly laid down that the order for 
compensation must be contained in the order 
of discharge or acquittal and cannot be made 
subsequently. The Magistrate’s order was 
without jurisdiction, aud was not a mere 
irregularity covered by section 537, Criminal 
“Procedure Code. The order awarding com- 
pensation to the 2nd and 3rd accused is 
set aside, and the compensation, if paid, 
must be refunded, ; 
å EAA accepted, 


(1) 140. P. 
3 


L. R. 37. 
(2) 25 A, 315 


15. 





MADRAS HIGH COURT. 
Criminar REVISION Oases No. 314 or 1913. 
URIMINAL Revision Petirion No. 260 or 1913, 
September 5, 1913, 
Preseni:—Mr. Justice Miller and 

- Mr. Justico Sadasiya Aiyar. - 
0. A. SUBRAMANIA AIYAR— 
PETITIONER 
versus 
MUTHU AMBALAM—-RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 144 (2) 
—Dispute likely to be settled in Civil Court—No ap- 
prehension of breach of peace, 

An order of a Magistrate directing & party to open 
a channel in his own land is not an order of the 


kind contemplated by section 144 (2)-of the Code of 
Criminal Procedure. 


In the matter of Lindsay, 4 M, 121, followed. 
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Ambica Prasad Singh v. Qur Sahai Singh, 13 Iud, 
Cas. 1000; 13 Cr. L. J. 184; 39 C. 560, dissented from. 

Where a dispute between the partiesis likely to 
be settled bya Civil Court, before the cultivation 
season and there is no immediate apprehension of w 
breach of the peace, it is not a case for interforence 
of the Magistrate under section 144 (2) of the Code of 
Criminal Procedure. 

Petition under sections 435 and 439 of the 
Code of Criminal Procedura, 1898, praying 
the High Court to revise the order of the 
Sub-Divisional Magistrate, Melur Division, 
in Miscellaneous Case No. 17 of 1912, 

Mr, K. N. Azyar, for the Petitioner, 


Mr. Sidney Smith, for the Pablic Pre- 
secutor. ` 
Mr. (C.S. Venatacharvar, for the Respondent. 


ORDER.—The order of the Magistrate is 
opposed to the ruling in In the matter of Lindsay 
(1), which is still applicable. The Magistrate 
had no power, if that decision is correct, 
to make an order directing the party No. 2 
t? make a channel through his land, Our 
attention has been invited to Ambika Prasad 
Singh v. Gur Sahai Singh(2), but we think we 
should follow the decision of our own Court. 
moreover, we are not satisfied that 
there was any necessity for any order at all. 
The party aggrieved by the closing of the 
channel had prosecuted his opponent 
unsuccessfully, the Court finding that the 
dispute was purely a civil matter, and we do 
not see any evidence that there was likely to ` 
be’ any breach of the peace before the 
cultivation season, by which time the matter 
might be settled by the Civil Court. 

We set aside the Magistrate's order. 


Order set aside. 
(1) 4 M. 321, 
(2) 13 Ind, Cas, 1000; 39 ©. 560; 13 Or. Ls J. 194, 





ALLAHABAD HIGH COURT. 
Criminat Revision No. 32 or 1914, 
January 13, 1914, 

Present:—Mr. Justice Rafique. 

SAT NARAIN PRASAD-—APPLIJANT 
versus 
EMPEROR—Obprostte Party. 

Agra and Oudh Water Works Act (I of 1891), s. 48(a) 
— Water used in repairing house, whether used Jer 
domestic purposes—Construction of statute—Person on 
whose behalf but without whose knowledge or sanction 
water used for other than domestic purposes, whether 
guilty. © 

Municipal water used in repairing a house is 
A penal enactment 
should be construed strictly. 
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Section 46 of Act I of 1891 does not impose any 
penalty ona person on whose behalf but without 
whose knowledge or sanction water is used. 


Application, against an order of the 
Magistrate of Allahabad. 

Mr. 0. Dillon, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate) for the Crown. 

JUDGMENT.—The applicant in this case 
is one Sat Narain Prasad who has been 
„convicted under section 46 (a) of Aot I of 
189] under the following circumstances; 
Sat Narain Prasad is the owner of a house 
within the Municipal limits. of Allahabad, 
but he does net live in it. That house 
was under repairs, and the masons and the 
workmen doing the repairs used the 
Manicipsl filtered water in their work, 
Therecrcr the Municipal Board prosecuted 
Sat Narain Prasad for using Municipal filtered 
water for other than domestice purposes. 
In his defence he pleaded thathe had not 
himself used the Municipal filtered water 
for repairs nor was it used with his sanction 
or to his knowledge. It was also contended 
that the use of the Mynicipal filtered water 
for repairs was not excluded from the de- 
finition, of “domestic purposes.” The 
learned Joint Magistrate convicted Sat 
Narain Prasad, and fined him Rs. 15 or in 
default one day’s simple imprisonment. The 
same grounds as were urged in defence before 
the learned Magistrate are taken in revision 
before this Court. I do not think that 
the contention with regard to the defini- 
tion of domestic purpcses is valid. It 
cannot be said that water used for repairs 
of a house is used for domestic purposes. 
But I think that the other contention of 
the applicant, namely, that he is not 
liable under section 46 (a) of Act I of 1891 
inasmuch as he did not himself use the 


water nor was it used with his knowledge: 


or sanction, must prevail. An Act which 
imposes penalty is to be construed strictly 
and section 46 (a) expressly says that the 
pereon using the Municipal water is liable 
to a fine. The said section does not impore 
any penalty onthe person on’ whose behalf 
the water is used. I, therefore, allow the 
application in revision, and setting aside 
the conviction and sentence I direct that 
the fiue, if realised, be refunded. 


Application allowed. 
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BOMBAY HIGH COURT. 
Crmnat Revision APPLIGATION No 323.o¥ 1913. 
November 23, 1913. 
Present:—Mr. Justice Heaton and 

: Mr. Justice Shah. h 
GENDLAL CHIMANBH AI—Acousep 
i — APPLICANT 
versus 
EM PEROR— OPPOSITE Party. 
Criminal Procedure Code (Act V of 1898), s, 486-~ 
Commitment, power to order— District Magistrate. 
Where a Magistrate of the first class, after holding 
an inquiry into offences under sections 408 and 477A. 
of the Indian Penal Code, discharged the accused and, 
the District Magistrate, acting under section 436, 
committed the accused to the Court of Sessions on the 
same charges and the accused applied to the High 
Court contending that the order of the District Magis- 
trate was without jurisdiction, as primarily the case 
against him was under section 408 which was not 
triable exclusively by the Court of Sessions: 
Held, (1) that the District Magistrate was compe- 


` tent to commit the accused as in this case the charge 


of falsification of accounts was one of the substantial 
things against the accused; 

(2) that the District Magistrate could add a charge 
under section 408 if it was so intimately connected 
with the charge under section 477A as to form part of 
the same transaction. 


Criminal application for revision against 
the order passed by the District Magistrate 
of Nasik, setting aside the order of discharge 
passed by the First Class Magistrate of 
Nasik. : 

Mr. Jinnah (with him Mr, P. D. Bhide,) for 
the Accused. i $ 

Mr. K. N. Koyajse, for the Complainant. 

Mr. S. S. Patkar, (Government Pleader), 
for the Crown. : 

JUDGMENT. 

Heaton, J.—In this case the applicant has 
been committed to the Court of Session by 
the District Magistrate of Nasik acting 
under the powers conferred upon him by sec- 
ticn 436 of the Code of Criminal Procedure. 
The applicant had previously been discharged 
by a Magistrate. 

On the merits of these orders I shall not 
say a word, I mean on the merits in so far 
as they are affected by the evidence in the 
case and considerations arising purely out 
of the evidence. Itis, however, contended ` 
that the District Magistrate was without 
authority to make this order, because the 


case against the applicant is primarily one. - 


of criminal misappropriation or breach of 
trust, and such a case is not triable exclusively 


“by the Court of Session. However the accusa- 


Vol. Kknil 


CHIRAGUDDIN v, EMPEROR. 


` tion, against him is that this -oriminal 


“ing Magistrate and under the circumstances - 


misappropriation was enabled to be done or 
was concealed or facilitated by making false 
entries in accounts.’ That is, the falsification 
of accounts was not only a substantial part 
of the affair, but so substantial and so 
necessary that the misappropriation could not 
have been effected in the way it was done 
without this falsification, Therefore, I am 
quite satisfied that the case was one in which 
the District Magistrate had jurisdiction under 
section 436; that is to say, it was a casein 
which it was open to him to consider that 
the case was triable exclusively by the Court 
of Session. But it is contended, even if that 
be so, yet although the District Magistrate 
might have authority to commit on a charge 
under section 477A of the Indian Penal 
Code, he could still be without authority to 
add a charge under section 408. Personally 
I hold that provided the commilment under 
section 477A is a proper commitment, it 
opexss up the whole case and the District 


Magistrate can, if so minded, add.a charge 


under section 408, if the charge under section 
408 is so intimately connected with the 
charge under section 477A as to form part 
of the same transaction. If, however, the 
charge as framed is liable to other criticisms, 
that isa matter which can be brought to the 
consideration of the Sessions Judge who will 
have trial of the case, for on him rests the 
ultimate responsibility of settling the charge 
on which this applicant will come to trial. 
Iam not atall unmindful that we have 
to be very cautious in dealing with section 


436 so as not to allow the power to commit > 


to be.used where the offence triable exclusively 
by the Court of Session is not the substantial 
thing or not-one of the really substantial 
things against an accused person.” But here, 
as I have said, I am quite satisfied that the 
charge of falsification of accounts is one of 
the substantial things against the accused. 

Therefore I should discharge the Rule. 

Suan, J.—I agree that the Rule should be 
discharged. h 

In this case the District Magistrate has 
come to the conclusion that the accused has 
been improperly discharged by the enquir- 


of this case he considers that the case is 
exclusively triable by the Court of Session. 
Both the conditions required by section 
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436 being satisfied, Lam of opinion that ib 
was open to him to make an order of commit- 
mert under the section. I do not desire to say 
anything on the merits of the casein spite 
of the fact that an attempt has been made in 
the course of the arguments to show that the 
order of discharge by the trial Magistrate 
was proper, particularly.as the whole evidence 
will have to be considered at the trial by the 
Sessions Court. I confine myself to the con- 
sideration of the legal argument urged that 
the order was not justified by the terms of 
the section. 


Rule discharged. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 249 or 1914, 
March 6, 1914. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
CHIRAGU DDIN—Acovsnp—Petitioner 
4 versus 
EMPEROR—-Opposite Party. 
Circumstantial evidence, nature of —Theft of currency 
notes—Opportunity of entering room not accused’s exclu 
sively —Encashment of stolen notes in presence of ace 
cused’ srelation— Money in accused’s possession after theft, 
not accounted for sattsfactorily—Sufficiency of evidence, 
Circumstantial evidence must be exhaustive and 
exclude the possibility of guilt of any other porgon, 


£02 
CHIRAGODDIN Y. EMPEROR, 


or must point conclusively to the complicity of the 
accused. 

Therefore, where ina case of theft of currency notes 
-and cash from an office the evidence against the accused 
was that he was one of those who entered the office in 
the absence of the complainant, that a relation of his 
was present when two of the notes were cashed by that 
relation’s relative and that the accused was after the 
theft in possession of money for which he could not 
satisfactorily account, it was held that this evidence did 

not fulfil the conditions of circumstantial evidence. 


Babu Nagendra Nath Ghose, for the 
Petitioner. 


JUDGMENT.—This was a Rule calling 
upon the Deputy Commissioner of Ranchi to 
show cause why the conviction and sentence 
passed on the petitioner should not be set 
aside on the ground that there is no 
incriminating finding against him in the 
judgments of the Courts below. 


The petitioner was sentenced to two years’ 
rigorous imprisonment under section 380, 
Indian Penal Code, for complicity in a theft 
of currency notes from the office of the 
Secretary, Public Works Department, Behar 
and Orissa Secretariat, That sentence was 
reduced in appeal by the learned Judicial 
Commissioner of Chota Nagpore to one of 18 
months’ rigorous imprisonment and a fine of 
Rs. 200, in default six months’ additional 
rigorous imprisonment; and the findings 
against the petitioner were three in number 
and amounted in the learned Judicial Commis- 
sioner’s opinion to exhaustive circumstantial 
evidence that he was one of the guilty 
parties. 


Now the three points are these, first, the 
opportunity, inthat he entered the room at 
about the time the money was stolen and in 
Mr. Friday’s absence. But the learned 
Judicial Commissioner himself holds that 
there were at least five other persons who 
entered the room during Mr. Friday’s absence, 
and it is clear in fact that the opportunity 
was not the petitioner’s exclusively. 

The second point is that the petitioner’s 
brother-in-law, Tuni, was present when two 
of the stolen notes were cashed in Caloutia 
two months later at the shop of Jamaluddin 
by one Alijan whois Tuni’s brother-in-law 
in circumstances which indicate dishonest 
knowledge on the part of Tuni. 
fectly clear that this cannot be any evidence 
whatever against the petitioner. No man 
gan be responsible for the dishonest acts of 
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his brother-in-law; and no connection in time 
or place is shown between the petitioner and 
Tuni with reference to the changing of these 
notes, 

The third and final ground against the 
petitioner is that shortly after the theft he . 
was in possession ofa large sum of money 
for which he cannot satisfactorily account. 
The defence account for it in a rather curious 
way. It is suggested that the petitioner 
being à peon on Rs. 5 a- month may have 
derived the money from some other illegiti- 
mate sources. -That obviously isa very 
sound if nota very moral argument, and 
there is nothing whatever to indicate that 
the money which was in the possession of the 
petitioner wasa portion of the stolen money. 
Indeed the facts seem to negative it, for the 
theft was in respect of currency notes in 
the denomination of Rs. 150 to the value of 
Rs. 350 and a sum of Rs. 210 in cash and 
ten rupee notes; and the evidence against 
the petitioners is thaton the 12th and 21st 
May he deposited in the Post Office Savings 
Bank the sums of Rs. 29 and Rs. 155 
respectively, total Rs. 184. The learned 
Judge remarks thatthis closely corresponds 
with thesumof Rs. 210 stolen in cash and 
ten rupee notes, This is obviously not 


‘sufficient to show that this money was derived 


from the proceeds of this particular theft, 
The circumstantial evidence must be exhaus- 
tive and exclude the possibility of guilt of any 
other person, or must point conclusively to 
the complicity of the accused. Itis obvious ` 
that this evidence does not fulfil the conditions 
of circumstantial proof at all. 

The Rule must, therefore, be made absolute. 
The conviction and sentences are set aside and 
the petitioner will be released from bail. The, 
fine, ‘if paid, will be refunded. 


Rule made absolute. 


Vol. XXIII] 
In re SIVANUPANDIA THEVAY. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 98 or 1914. 
Criminan Revistox Petition No. 86 or 1914. 

March 25, 1914. 
f Present:—Mr. Justice Tyabji. 
In re SIVANUPANDIA THEVAN alias 
APPAVU THEVAN—Accussn— 


PETITIONER. 

Madras Estates Land Act (I of 1908), ss. 73, 212— 
Penal provisions not exclusive—Penal Code (Act XLV 
of 1860), s. 424, 

The penal provisions of the Estates Land ActI of 
1908 are in addition to, and not in substitution for, 
those contained in the Indian Penal Code. Where, 
therefore, an act is an offence under the Penal Code, 
but not punishable under the Estates Land Act, the 

-accused can be tried for it, 


Petitions under sections 435 and 439 of the 
Code of Criminel Procedure, 1898, praying 
the High Court to revise the judgment in 
Criminal Appeal No. 68 of 1913 on the file of 
the Sub-Divisional Magistrate of Koilpatti 
preferred against that of the 2nd class Magis- 
trate of Sankaranainar Koil, in ©. C. No. 365 
of 1913. : 

Mr. G. S. Ramechandra Aiyar, for the Peti- 
tioner. 

JUDGMENT.—It is argued that sections 
73 and 212 of the Estates Land Act prevent 
the applicability of section 424 of the Indian 
Penal Code, because, it is argued, the Estates 
Land Act must be construed as a complete 
Code relating to offences between landlord 
and tenant in cases where the latter Act 
applies, Jam unable to accede to the con- 
tention. Itseems to me that the proper 
construction of these sections is that certain 
acts which might not come within the defi- 
nition of any offence referred to in the Indian 
Penal Code are also made punishable; and 
that the penal provisions of the Estates Land 
Act leave. the provisions of the Indian 
Penal Code intact. Iam of opinion, there- 
fore, that this case must be dismissed, 


Petition dismissed. 
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Ìn re MIR HUSEN ABDUL RAHIMAN. 


BOMBAY HIGH COURT. 
Criminar Revision No. 319 or 1913. 
December 4, 1913. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

Inre MIR HUSEN ABDUL RAHIMAN— 
PETITIONER. 

Criminal Procedure Code (Act F of 1893), ss. S14, 
529, 531, 687— Bond for appearance—Non-appearunce, 
jorfeiture for—Court to order forfeiture, jurisdiction of. 

Where the accused gave a personal bond for ap- 
pearance before a Magistrate and failed to appear 
before him on the date fixed and a notice was issued 
to him to show cause why the bond should not be 
forfeited and in the meantime the case was trans- 
ferred to another Magistrate: 

Held, that the latter Magistrate had no jurisdiction 
to order the forfeiture of the bond under section 51 t 
of the Criminal Procedure Code. 

Seotion 581 of the Criminal Procedure Code relates 
only to proceedings in a wrong place and cures 
defects as to local jurisdiction. 

Criminal application for revision from an 
order passed by the Second Class Magistrate 
of Khalapur., 

Mr. B. V. Desaz, for the Petitioner. 

Mr. S. S. Patkar, (Government Pleader), 


for the Crown. 
JUDGMENT. 


Saan, J.—'This is an application for the 
revision of an order made under section 51-4 
of the Criminal Procedure Code by the 
second Class Magistrate of Khalapur ordering 
the petitioner’s recognizance bond to be 
forfeited and directing him to pay Rs, 25 
as penalty. Admittedly the bond in ques- 
tion was taken by the second Class Magis- 
trate at Karjat for appearance before him 
and the default in appearance had taken 
place before that Magistrate. The notice to 
the petitioner to show cause was issued by 
the Magistrate at Karjat, and the subsequent 
proceedings with reference to the bond 
under section 514 of the Code were before 
the Magistrate at Khalapur. 

The learned District Magistrate in appeal 
was of opinion that legally the forfeiting 
Magistrate was not empowered under section 
514 ef the Criminal Procedure Code, but 
that irregularity was cured by section 531 of 
the Code. 

I think that the Magistrate at Khalapuar 
had no jurisdiction to make the order under 
section 514, as he was not the Magistrate 
who had taken the bond or before whom the 
petitioner had to appcar on tho dato of 
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the default. Section 531, in my opinion, has 
no application to this case. It only relates 
‘to proceedings ina wrong place and sures 
defects as to local jurisdiction. It does not 
touch a case of this kind where under the 
specific provisions of section 514 only a 
particular Court is empowered to make the 
order. Such an order is not included in the 
specific things mentioned in section 525 of 
the Code. It is quite true that it is not 
mentioned specifically in section 530 of the 
Code, but in the absence of any provision 
which could-cure such a defect of jurisdiction 
as we have in the present case, Lam of 
opinion that the order should not be allowed 
to stand. The learned District Magistrate 
has referred to section 580, clause (9), as 
suggesting that the proceedings taken by a 
Magistrate under section 514 not duly 
authorised would not be void. But, in my 
opinion, the inference is not right. This is 
really a case of a particular Court being 
authorised to deal with a particular matter, 
and there is no provision in the Code which 
could excuse a departure from a specific provi» 
sion of that character. 

The learned Government Pleader has relied 
upon section 537 of the Code in support of 
the argument that it is merely an irregularity, 
and no failure of justice having been 
occasioned thereby, the order should not be 
set aside. But the section contemplates an 
order passed by a Court of competent 
jurisdiction, and as the order in this case has 
not been made by a Court of competent 
jurisdiction, in my opinion, section 537 has no 
application. 

Therefore without going into the question 
as to whether there has been any failure of 
justice in consequence of the Magistrate at 
Kbalapur having made the order, I am of 
opinion that the order should be set aside 
as having been made without jurisdiction. 
The penalty, if recovered, should be 
refunded. 

Asaton, J.—I am of the.same opinion. 
It is quite plain that the Magistrate had no 
jurisdiction to inflict this penalty and his 
want of jurisdiction is not one of those 
matters which is cured by any provision of 
the Criminal Procednre Code. 

Oriler set aside. 
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ALLAHABAD HIGH COURT. 
CuiminaL Revision No. 898 or 1913. 
Ostober 14, 1913. ; 
Present:—Mr. Justice Ryves. 
BANKAT LAL—Appiicant 
versus 


EMPHROR—Oppostre Parry. 

Income Tax Act (II of 1886), ss. 85, 86 -—-False state. 
ment—Prosecution, who can direct. , 
No person can be prosecuted under section 35 of 
the Income Tax Act except at the instance of the 

Collector under section 36 of the Act. 


Criminal revision from an order of the 
District Magistrate of Azamgarh, 

Mr. Satya Chandra Mukerit (with him 
Dr. 9. N. Sen), for the Applicant. 

Mr. L. M, Banerji, (Government Pleader), 
for the Crown. 

ORDER.—This is an application to 
revise an order which runs as- follows; — 
“The prosecution of Pandit Bankat Lal, under 
section 177 of the Penal Code, read with 
sections 35 and 36 of the Income Tax Act, 
is sanctioned. The case will be tried by the 
Sub-Divisional Magistrate of P. Mohamada- 
bad.” 

There is no heading to this 
and there is nothing to show in what 
capacity Mr. Smith passed the order. The 
document on which this endorsement is 
made is also without heading and is signed 
by one A. K, Mohammad Zubair. 

As far as I can gather from the papers 
from this record it appears that a firm of 
Nathu Ram-Deokinandan carry on a branch 
of their business in the Azamgarh district, 
Pandit Bankat Lal is apparently in charge 
of the Mau branch, whether he is a partner 
ora mere servant doesnot appear. Pandit 
Bankat Lal made some return for the. 
purposes of the income tax purporting to 
show the profits of the branch at Mau. 
The report on which Mr. Smith’s order is 
endorsed purports to show that the return 
furnished by Bankat Lal does not accurately 
shew the income of the branch at Mau. 
Igather that it is believed that Bankat Lal 
has committed an offence under section 35 
of the Income Tax Act. If this is so he 
cannot be proceeded against, except at 
the instance of the Collector under section 
36 of the Income Tax Act. There is 
nothing to show that Mr. Smith’s order 
was passed as Collector; tho whole of that 
order could not have beeu passed as Collector 


document 
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but only in his capacity as Distriot Magis- 
trate, 

On the face of it the order appears not 
to be legal. I, therefore, set it aside. lb 
will be open to the Collector to institute 
proceedings “according to law under the 
provisions of the Income Tax Act. 

-Order set aside. 


BOMBAY HIGH COURT. 
Criminar Revision No. 403 or 1913. 
January 9, 1914. 

Present:--Mr. Justice Heaton and 
Mr. Justice Shah. 
PANDURANG BALKRISHNA PATHAK 
—ACCUSED 
versus 


EMPHROR— Opposire Parry. 

Press Act (I of 1913), ss. 3cl. (1), 23— Exemption from 
securtty—Cancelment of exemption—Order for se- 
curity for Newspaper— Newspaper stopped—Press used 

- —Conviction, whether sustainable—Press Act (XXY of 
1867), ss. 4, 5. 

The accused, who owned a printing press and 
printed a newspaper, made declarations under sec- 
tions 4 and 5 of Act KKV of 1867 after coming into 
force of Act I of 1910. The Magistrate made an order 
under clause (1) of section 3 of Aot I of 1910 dispens- 
ing with the deposit of any security. Later on the 
Magistrate required seourity for the newspaper. 
The acoused stopped publishing the newspaper but 
used the press. For this use of the press the ac- 
cused was convicted under clause (1) of section 28 of 
Act I of 1910: 

Held, that the conviction could not be upheld for 
clause (1) of section 23 of Aot Iof 1910 covers the 
disobedience of an order under section 3 or sec- 
tion 5 of the Press Act and the order disobeyed was 
not such an order. 


Criminal application for revision from 


conviction and sentence passed by the District | 


Magistrate of Hast Khandesh. 

Messrs. D. A. Khare and P. D. Bhide, for 
the Accused. Í 

Mr. 8, I. Patkar, (Government Pleader), 
for the Crown. 

JUDQMENT.—[In this case we only deal 
with the particular point whieh we decide. 

The applicant had since the coming into 
force of Act I of 1910 made declarations 
under sections 4 and 5 of Act XXY of 1867. 
The Magistrate had made an order under the 
proviso to clause 1 of section 3 of Act I of 
1910 dispensing with the deposit 
of any security. Subsequently the Magis: 
trate, for reasons with which we need 
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not concern ourselves, came to the conclusion 
that he would cancel that arder and require 
security. He did this by an order dated 
the 6th of August 1912; but in requiring 
security he did not require it for tha purpose 
contemplated by section 8, clause 1, that is 
to say, he did not require it in respect of the 
press butin respectof the newspaper which was 
published at the press and he directed accord- 
ingly. After that time the newspaper was 
not published, but the press was used. For 
this use-of the press the applicant was pro- 
secuted for an offence under clause 1 of section 
23 of Act I of 1910. That clause only covers 
the disobedience of an order under section 3 
or section 5. The order which was disobeyed, 
if it be assumed that there was disobedi- 
ence, was not an order covered by either 
section 3 or by section 5. Therefore, the 
conviction cannot stand. Asa matter of fact 
there is no sabstance in this case. There- 
fore it is-quite unnecessary bo inquire whether 
it would be possible to show that there might 
be a justifiable conviction under some other 
section of the Act. 

For these reasons we set aside the convice 
tion and sentence and direct the fine, if paid, 


_be refunded. 


Conviction and sentence set aside. 


CALCUTTA HIGH COURT. 
Criminar Revisron No. 143 or 1913, 
July 16, 1913. 

Present:—Mr. Justice Imam and 
Mr. Justice Chapman, 

A. A. M. CLARKE—Accussp—Patrtiongr 
versus 
BALADEB MISRA—Comenatnanr— 

Oprosire PARTY. 

Criminal Procedure Code( Act V of 1898), Ch. XXXII 
European British Subject—Special procedure— 
When accused European British Subject, he must be 
informed of his right to be tried according to special 
procedure, 

Where the accused, a European British Subject, 
was not informed of his right under the law to bo 
tried according to the procedure laid down for tho 


trial of European British Subjects the trial was 
held to be bad. 


FACTS.—This was a reference from tho 
Sessions Judge of Sylhet (H. E. Stinton, 
Esquire,) dated the 27th May 1913, for setting 


‘aside the order of the Sub-Divisional Magis- 
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HARENDRA NARAYAN DAS 9. RAMJAN KHAN, 
trate of Habiganj, dated the 10th April 1913, 


convicting tha accused under section 323, 
Indian Penal Code, and sentencing him to 
pay a fine of Rs. 8 or in default to undergo 
simple imprisonment for three days and also 
directing the accused to pay the Court-fees 
Rs. 2-12-0 to the complainant. 

The complainant, Baladeb Misra, lodged a 
complaint before the Sub- Divisional Officer of 
Habiganj, alleging that the petitioner, the 
Assistant Manager of Satchuri garden, beat 
him on his back with a cane. The petitioner 
pleaded not guilty and denied having beaten 
the complainant. He stated that he heard 
that some coolies of his garden had beaten the 
complainant. The complainant was formerly 
the coolies’ priest at Satchuri but it was found 
out that he bad kept a Mussalman woman. 
The complainant was threatened and he, 


therefore, fed away to the Surma garden: 


Some time before the present occurrence the 
complainant came to Satchuri garden accom- 
panied by a large number of men, assaulted 
several coolies of the Satchuri garden and 
carried away tbe Head Babu to the bungalow 
of the Surma garden. On the day of the 
occurrence Baladeb had come again to the 
Satcburi garden and was, therefore, beaten by 
some of the coolies of the garden. 

The Magistrate found that the complain- 
ant’s object in coming to the Satchuri garden 
was not honest, but he held that the accused 
had beaten the complainant on the back with 
a cane for which there was no justification, 
and he convicted and sentenced the accused as 
above stated. 

The petitioner then moved the Sessions 
Judge of Sylhet against the conviction and 
sentence passed upon him, on the ground 
that the Magistrate acted without jurisdic- 
tion inasmuch as he did not ask the accused 
whether he was a European British Subject 


and did not explain to him his rights as such ` 


Buropean British Subject as js required by 
section 454, Criminal Procedure Code. The 
Magistrate, although himself a European 
British Subject, was not a Justice of the 
Peace and as such was not entitled to try 
the accused who was a European British 
Subject. x 

The Sessions Judgo mado a reference to 
the High Court under section 438, Criminal 
Procedure Code, recommending the setting 
aside of the conviction and sontenco on the 
ground urged by tho potitionor. 
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Babu Hemenira Kumar Das, for the Ac- 
cused. 

ORDER.—This is a reference by the 
Sessions Judge of Sylhet sentup to us for 
setting aside tho sentence of fine passed upon 
one Mr, A. A. M. Clarke for the offence of 
assault, The ground on which the order 
is attacked is that the accused was not in- 
formed of his right under the law to be tried 
according to the procedure laid down for 
the trial of European British- Subjects. 

The law is quite clear and distinct on the 
subject and the errcr in the procedure of 
the Magistrate in the trial of the accused is 
apparent, 

We, therefore, accept the reference and 
set aside the conviction of the accused Mr. 
A. A. M. Clarke. The fine, if paid, will be 
refunded. 

Conriction set aside. 





CALCUTTA HIGH COURT. 
Criminar Revratoy No. 1050 or 1913. 
August 20, 1913. 

Present:—Mr. Justice Coxe and 
Mr Justice Mullick, 
HARENDRA NARAYAN DAS—Acousep— 
PETITIONER 
cereus 
RAMJAN KHAN—Compiatwant— 

- Oprosite Parry. 

Penal Code (Act XLY of 1860), ss. 109, 379— Theft, 
abetment of—Charge of theft of wood without pass— 
Claim of accused to take wood without pass—Decision 
of claim necessary before conviction. 

Whore a person alleges his right to a property, 
he cannot be convicted of theft for removing it unless 
it has been found as a matter of faob that he is not 
entitled to ib. 

Mr. A. N. Sen, Counsel, and Babu Sahay 
Ram Bose, for the Petitioner. 

Mr. 0. R. Das, Counsel, and Mr, Bardalois, . 
for the Crown. 

JUDGMENT. 

Ccxz, J.—This was a Rule on the District 
Magistrate of Goalpara to shew cause why 
the conviction of the petitioner for an offence 
under section 379 read with section 109, 
Todian Penal Code, should not be set aside 
on the ground that there was no ‘dishonest 
intention in the act complained of. The 
petitioner has been convicted of abetment 
of theft and the property said to bave been 
stolen was wood takon from the forest. 
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It appears from the judgment of the 
Magistrate that ib was urged on behalf of 
the petitioner thas he had a right to take 
wood without a pass. The Magistrate, how- 
ever, refused to decide whether the petitioner 
had such a right or not. He says “I think 
it is beyond the province of this Court to 
‘adjudicate whether such right exista or 
not”, and in the conclusion of his judgment 
he also refused to go into the question 
“whether the tenants have any such right as 
has been seb up in this case”, But he 
found that inasmuch as the accused had 
himself taken passes of the removal of 
wood from the forest, his claim to take 
wood without a pass could not possibly have 
been made in -good faith. It does not 
appear to me that the question of good 
faith really arises in this case. From the 
passage I have quoted it is clear that it was 
the petitioner’s case in the Court below 
that he bad a right to take this wood. 
Before he can be convicted of theft or of 
causing wrongful gain or wrongful loss it 
must, in my opinion, be found that he had 
not this right to take the wood. The 
Magistrate carefully guarded himself from 
coming to any decision on this point and, 
therefore, it appears to me that whatever 
the intention and knowledge of the accused 
was, he cannot be convicted of theft, when 
it has not been found as a matter of faot 
that he was not entitled to the property 
which he took, 

In my opinion the Rule must be -made 
absolate and the conviction and sentence 
set aside and the fine, if paid, refunded. 

Mourier, J.—I agree. 

Rule made absolute. 





-MADRAS HIGH COURT. 
CURIMINAL Revision Case No, 205 cr 1913, 
Crimtnat Revision Petition No. 253 or 1913. 
February 19, 1914, 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

S, PARAMANANDA NADAR— COMPLAINANT 
— PETITIONER 
TErsus 
KARUNAKARA DOSS (p:ED) AND ANOTHER 
—~ACSUSED — RESPON DENTS. | 
Hadras District Municipalities Act (IT of 1884); 8s. 
104, 894, 263 and 280—Complaint by Secretary, with- 
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drawal of~Municipal Council — Criminal Procedure 
Code (Act V of 1898), s. 248. 

‘It is not open to a Municipal Council to withdraw 
a complaint duly instituted by the Secretary of tho 
Municipality under section 218 of the District Muni- 
cipalitics Act (Madras), 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1295; praying 
the High Court to revise the order of the 
Court- of the second class Magistrate of 
Palamcottah, in ©. O. No. 49 of 1913. 

FACTS.—This is a complaint against a 
voter at an election for being guilty of 
illegal practices. The Secretary instituted 
the complaint under section 280 of the Act. 
The Municipal Council by a resolution, sub- 
sequently passed, withdrew the complaint 


: and the Magistrate passed an order acquilting 


the accused. The present appeal is against 
the order of acquittal. 

Mr. V. K. Venkaturama diyar, for the Peti- 
tioner.—Complaint was instituted under sec- 
tion 250 of the District Manicipalities Act. 
The Secretary was authorized to institute it 
under section 10B. The Municipal Council, by 
a subsequent resolution, disapproved of the 
action of the Sesretary, and withdrew the com- 
plaint. This the Municipal Counsil has 10 
power todo, as the Chairman can Celegate Lis 
powers under section 268 of the District Muni- 
cipalities Act to the Secretary. This power ot 
delegation is given to the Chairman by 
the G. O. 

The Public Prosecutor.—Under section 39A. 
of the District Municipalities Act, it is a 
power vested in the Municipal Council, and 
it cannot be delegated to anybody else. The 
use of the words “in this behalf” means, that 
it must be a special authorisation and not a 
general one. 

{Ayuing, J.—Then, in that view, there is uo 
valid complaint at all). 

The Public Prosecutor.— Where the section 
authorizes the Chairman to institute the com» 
plaint, it shell not be delegated to anybody 
else. 

[Sangaran Nata, J.—All that we can do is 
to dismiss the complaint, as one not validly 
instituted]. 

| AYLING, J.— Powers once delegated cannot 
be withdrawn. 

Mr. V. K. Venkatarama Aiyar, 
Petitioner. 

Mr. M. D. Devadoss, for the Rospoudents. 

The Public Prosecutor, for the Goveru- 

ment, 


for the 
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ORDER.—The complaint in this case was 
preferred by the present petitioner purport- 
ing to act in virtue of an express authorisa- 
tion by the Municipal Secretary to whom the 
powers of the Obairman under section 280, 
District Municipalities Act, are said to have 
been delegated under section 39 A. It is 
clearly not competent for the Municipal 
Council to withdraw the complaint and the 
complainant has not withdrawn ib, 

We set aside the order of acquittal passed 
under section 248 of the Criminal Procedure 
Code and direct the Magistrate to restore 
the case to his file and dispose of it according 


to law. 
Prosecution ordered. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


[Crimmnan Apewats Nos. 253 axp 463 oF 1913, 


September 18, 1913. 
Present: —Mr. Lindsay, A. J. C. 
DEBI DAYAL—Paisoner 
versus 
EMPEROR—Prosecotor 
Oriminal Procedure Code (Act V of 1898), s. 35— 
Concurrent sentences, validity of. 
The power of passing concurrent sentences is 
confined to cases where a person is convicted at 
one trial of two or more distinct offences, 


Appeal against ‘an order of the Sessions 
Judge, Rae Bareli, dated 
1913. i 

The Government Pleader, for the Crown. 

JUDGMENT.—These are two ‘appeals 
preferred by Debi Dayal from Jail against 
the convictions and sentences passed upon 
him by the Sessions Judge of Rae Bareli. 
Appeal No. 253 relates to a case in , which 
the appellant was convicted under section 
420 in Criminal Trial No. 37 of 1913 on 
a charge of cheating. The complainant 
in that case was one Badri Kabsria. 
Appeal No. 263 is an appeal against the 
conviction in Sessiors Trial No. 39 in which 
the prisoner was found guilty of theft of 
a peny belonging to one Jagannath, In 
each of these cases the appellant bas been 
senienced to seven years’ transportation 
and “in each case. the Judge has directed 
that (Lese sentences of transportation should 
run soneurrently with other sentences of 
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transportation awarded tothe appellant in 
two separate trials for other offences which 
were held at the same Sessions. I have 
admitted both these appeale on the ques- 
tion of the legality of the sentences. About 
the facts there san be no doubt. The 
prisoner has been properly convicted iu 
both cases. It was not, however, competent 
to the Sessions Judge to make an order 
in each of these cases now under appeal 
that the sentences for transportation should ; 
run concurrently with sentences which had 
already been passed in separate trials. 
The only power conferred by the Code. 
of Oriminal Procedure on Conrts in the 


. Matter of passing concurrent sentences is 


that referred to in section 35 of the Code 
of Criminal Procedure and from the perusal 
of the language of that section it is clear 
that such a direction can only be given 
In cases where a person is convicted at 
one trial of two or more distinct offences. 
The sentences are, therefore, illegal. J, 
therefore, modify the order of the Court 
below by directing that in each of these 
cases, that isin Appeals Nos. 253 and 263 
the accused be sentenced to one day's 
rigorous imprisonment. These sentences 
will take effect in the order named on the 
expiry of the sentences awarded to the ap- 
pellant inthe other two cases. ln other 
respecis the appeals are dismissed, 





PUNJAB CHIEF COURT. 
OriminaL Revision Petitions Nog, 1966 anp 
2049 or 1918, 

March 12, 1914. 

Present:—Sir Alfred Kensington, Kr., Chief 
Judge, and Mr, Justice Rattigan. 

IN No. 1966. 

CHHABIL DAS—Oonvior—Partitioner 

; In No. 2049 
CHANDAR BHAN HOOJA—Aocusep— 
PETITIONARS 
versus 
EMPEROR — RESPONDENT, 

Companies Act \ VI of 1882), ss. 48, 50—Officers of 
Company resigning their positions as such without 
resigning directorships— Liability under section 60 not 
affected—Plea of ignorance of law. 

Where a paid Managing Director and the Chief 
Secretary of a Company were prosecuted for an 
offence under section 48, and convicted under sec- 
tion 50 of the Indian Companies Act, VI of 1882: 

Held, that the fact of their having resigned their 
positions as Managing Director and Chief Secretary, 
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before the prosecution was started, without resigning 
thereby their posts as Directors would not free them 
from their liability under section 50 of the Act. 

The plea of ignorance of law cannot be ac- 
cepted. 


` Petition for revision, under sections 435/439 
of the Oriminal Procedure Code, of the order 
of the Sessions Judge, Lahore Division, dated 
the 8th August 1918, affirming that of the 
Magistrate, Ist class Lahore, dated the 26th 
May 1913 convicting the petitioners. 

Mr. Gokel Chand Narang, for the 
tioner in No. 1966. 

Lala Amar Nath Chopra, for the Petitioner 
in No. 2049, 


Peti- 


‘JUDGMENT. 
In No. 1966 or 1913. 

Ratrioan, J.— (3rd March 1914).—This judg- 
ment will dispose of this and the connected 
petition for revision (No. 2049 of 1913). 

The petitioners are Chhabil Das, Nandwani, 
and Chandar Bhan, Honja, and they apply to 
ihis Court on the revision side fo set aside 
the order of the Sessions Judge, Lahore 

`- Division, confirming the order of the Magis- 
trate, Lst Class, who convicted the petitioners 
of an offence punishable under section 50 of 
the Indian Companies Act, 1882, and sen- 
tenced each of them to pay a fine of Rs. 300. 

The petitioners are comparatively young 
men, and in the year 1911, they were fired 
with ambition to amass wealth quickly by 
what then appeared to be the easy and 
lucrative means of “company promoting.” 
The Magistrate describes them as “intelligent 
and well educated men with a good knowledge 
of English,” but judging from their letters 
which are on the record and from the other 
facts before us, we have no hesitation in say- 
ing that they appear to be devoid alike of 
intelligence and of education. The Company 
with which we are now concarned and which 
they recklessly brorght into being was 
called the “Hindustan Business Company, 

“Limited,” and according to the articles 
of association the objects for which it was 
established were entirely unlimited. Nothing 
was outside the scope of its business and the 
only check upon its efforts was lack of means. 
Upon the present petitions we are not con- 
cerned with this aspect of the case, as we 
have nothing to do with the facts which we 
must accept as found by the Magistrate and 
the Sessions Judge, and we refer to it only 
as illustrating the mischief which has been 
caused in this Province by half-educated per- 
sons essaying, with reckless disregard of con- 
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` sequences, the difficult and dangerous task of 


Company promotion. 

As regards the particular offence of which 
the petitioners , have been found guilty, there 
is, upon the facts, nothing to be urged in 
their favour. Chandar Bhan was the Manag- 
ing Director of the Company and Chhabil 
Das was the “Chief Secretary” and also a 
Director. The Magistrate aud the Sessions 
Judge are satisfied that they in their said 
capacities knowingly and wilfully authorised 
or permitted a default in complying with the 
provisions of section 48 of the Act which re- 
quire that a list of members of the Company 
and a summary of certain specified particulars 
shall be submitted to the Registrar of Joint 
Stock Companies “forthwith” after tke lapse 
of twenty-one days from the date of the 
ordinary general meeting of the Company. 
The Company in question was registered ou 
the ¥5th August 1911 and the ordinary 
general meeting was admittedly held on the 
8th September 1911. It is further not de. 
nied that the provisions of section 48 were 
not complied with up to the date (25th 
April 1912) when the present complaint was 
instituted. In these circnmstarces we can- 
not, as a Court of Revision, interfere with the 
convictions upon the merits, though we may add, 
in order to remove any misapprehension, that 
we are satisfied that the findings of the Courts 
below are fully justified. The sole ques- 
tion before us is whether the fine imposed is 
excessive. 

Upon this point we have to consider several 
matters. Onthe one hand, we realise the 
imperative necessity of impressing upon all 
who undertake the responsible offices of 
Directors and Managers of Companies, the 
duty which is imposed on them by law of 
strictly adhering to and complying with the 
provisions of the Act. Those provisions have 
been enacted for the protestion and benefit 
of the public, and persons who undertake 
the management and control of Companies re- 
gistered under the Act arenotto be encouraged 
in attempts to evade their legal responsibili- 
ties and duties, 

On the other hand, the petitioners before 
us are, as we have already remarked, young 
men of no commercial experience, of scant 
education and apparently of slender means, 


- Theyghave, we believe, suffered very consider- 


ably both financially and-otherwise by dabbl- 
jng with this very dangerons pastime of 
Company promotion and they are at present, 
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so we are informed, without employment. 
The offence of which they have been con- 
victed is not in the present case one of a 
very serious nature, as the omission to com- 
ply with the provisions of section 48 was not 
likely to cause any loss to the public. The 
Company’s general meeting took place witbin 
a few days of the registration of the Company 
and we see no reason to suppose that in 
the interval the list of members had 
materially altered or that the Registrar could 
have successfully taken any material action 
against the Company or its Directors if the 
list of members and the summary referred 
to in section 48 had been forwarded to him in 
due course. |, : 

Taking all these facts into consideration 
and bearing in mind that this is the first case 
of the kind that has come before this Court, 
we are of opinion thata fine of Rs. 160 will 
be adequate to meet the ends of justice, and 
we accordingly direct that in each case the 
fine be reduced to that amount. 

In all other respects the petitions are 
rejected. 

Kenstraton, O. J:-—(i2th March 1914).— 
I entirely agree with my learned colleague 
but add a few words to make our 
position quite clear. The provisions of the 
Indian Companies Act, VI of 1882, con- 
cerned are contained in sections 48 to 50. 
The principal argument urged as freeing the 
petitioners from their liability under section 
59 was that they both resigned their posi- 
tions as paid Managing Direotor and Chief 
Secretary by the end of January 1912, when 
they found that things were going wrong, 
but it is admitted they did not thereby resigo 
their posts as Directors. Their liability, 
therefore, continued, and the plea of ignorance 
of the law cannot be accepted. 

As regards the amount of the fine to be 
imposed, we were pressed to hold that there 
was no element of intention and that the 


petitioners had no object to gain by evasion ` 


of their legal duties. It is true that the 
Magistrate has in one part of his jadgment 
expressed the opinion that there muy have 
been no wilfsl default on their part though 
` lateron he refers to the gross and wilfal 
“nature of the offence, and also true that the 
Company collapsed before money had been 
obtained from the public cn any very ex- 
` tensive scale. At the same time such in- 
formation as we can obtain abont the opera- 
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tions of the Company indicates the most 
serious doubts about the good faith of these 
imprudent young men, and their ignorance 
Gif ib was ignorance) was due to reckless 
and culpable negligence. We cannot gloss 
over the offence and though excessive severity 
is not called for in this case, we must maks 
the fines heavy enough to serve as a warn- 
ing that Company gambling of the kind will 
not be tolerated even when the culprits are 
such inexperienced youths that it is diff- 
cult to understand how anyone could be 
induced to support a venture started ander 
such absurd conditions. 
-The order is as proposed. 


Ix No. 2049 or 1913, 


For reasons racorded in our judgment in 
Criminal Revision No. 1996 of 1913 we reduce 
fine to Rs. 150. In all other respects the 
petition for revision is rejected. 

Fines reduced ; Petitions rejected. 





CALCUTTA HIGH COURT. 
CrimtnaL Revision No. 1088 or 1913, 
August 21, 1918, 
Prcesint:—Mr. Justice Coxe and 
Mr. Justice Mullick, 

MOHAR KHAN AND anotarr—Accosep—~ 
PaTIt.oners 
tersus 


GAYZUDDIN SHEIK H—Comerawant— 


; Orposire PARTY. 

Criminal Procedure Code (Act V of 1£98), ss. 508, 522 
—Commission—Local enquiry—Case of wrongful tes- 
traint by obstructing path—Jurisdiction of Magistrate 
to issue commission for local inquiry—No nolice taken 
by Magistrate of Commissioner’s report or evidence— 
Accused misled—Further opportunity to be given for 
adducing evidence, 

The petitioners have been convicted of wrongfully 
restraining the complainant by obstructing a path 
along which he was entitled to pass. They applied 
for a local inquiry and the Magistrate ‘ordered a 
local inquiry by a Pleader who ultimately made a 
report but no notice was taken either of the report or- 
of any evidence on which it may have been based: 

Held, that the Magistrate had no authority to issue 
the commission, and the accused must have been 
seriously misled by it, for they must have thought 
that the Magistrate would pay attention to its result 
and they might well have refrained from producing 
witnesses; and that, therefore, they should havé a 
further opportunity of adducing evidence. 

No order under section 522, Criminal -Procedure 
Codo, can be passed unless there has been dispossession 
from immovyeable property. 


Vol, XXIII) 
NAWAB HOWLADAR V. EMPEROR, 


Babu Manmatha Nath Mukherjee, for the 
Petitioners. 

Babu Shashadhar Roy, for the Opposite 
Party, S 
“JUDGMENT.—The petitioners in -this 
case’ have been convicted of wrongfully 
restraining the- complainant by obstructing 
a path along which he was entitled to pass, 
They have obtained a Rule from this Court 
on tbe District Magistrate to show cause 


why this conviction should not þe set aside 


on the ground that the complainant’s 
allegations are not borne out by the facts; 
and also to show cause why the order that 
has been passed under section 522 should 
not be set aside. a 

The first ground, in our opinion, fails. 
But we have heard the learned Vakil who 
appears for the petitioners on another point. 
It appears that the accused applied for a local 
inquiry and the Magistrate thereupon ordered 
a local i inquiry by a Pleader as if he were 
directing the issue of a commission in a civil 
case, The Pleader ultimately reported, but no 
notice was taken either of.this report or of 
any evidence on which if may. have been 
based. It appears to us that the acoused 
must have been - misled: by ' this procedure. 
The learned Vakil who appears for the 
opposite party tells as that he is prepared to 
argue the point ard we think wecan deal 
with the question without issaing another 
Rule.. The Magistrate clearly had -no 
authority to issue this commission, and ib is 
natural to suppose that the accused must 
have been seriously misled by it and must 
have thought that when the Magistrate had 
ordered an inquiry, he would pay some 
attention to the results. of it. In ‘such 
circumstances they might well have refrained 
from producing witnesses. We think, 
therefore, that the accused should have a 
further opportunity of adducing evidence. 

. As regards the order under section 522 it 
ia not, in our opinior, sustainable. There is 
no finding in this case that the complainant 
has been dispossessed of any iìmmoveable 
property. 

The Rule will accordingly be iis absolute 
in these terms and the case will go back 
to the Magistrate for further inquiry. The 
accused will be given an opportunity of 
adducing such evidence as they desire. 

Rule made absolute; 
Case sent back for further inquiry. 
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CALCUTTA HIGH COURT. 
Crrminan Appar No. 329 or 1913. 
May 23, 1913. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
- Justice, and Mr. Justice Sharfuddin. 
NAWAB HOWLADAR— 
versus 


EMPEROR— 

Evidence Act (I of 1872), s. 122—~Communications 
by husband to wife—Disclosure by widow after husband's 
death, whether permissible. - 

The prohibition enacted by section 122 of the 
Indian Evidence Act rests on no technicality that 
can be waived on will but is founded on principle 
of high import which no Court is entitled to relax. 

Therefore, where a widow disclosed certain communi- 
cations which had been made to her by her husband 
in connection with a murder, immediately before 
his death, her disclosure was excluded from consider. 
ation by the High Court on the ground that not only 
shecould not be compelled to disclose those communi- 
cations but that she should not have been permitted 
to disclose the same, for there was no one who did 
or could consent to the disclosure. 


Criminal appeal against the order of the 
Additional ‘Sessions Judge of Bakarganj, 
dated March 25, 1913. 

Mr. K.N. Ohaudhurt (with him Mr, 
Surita and Babu Brojendra Nuth Ohatterjes), 
for the Appellant, . 


Mr. O, E. Bagram, Offg. Deputy Liagal 
Remembraueer, for the Crown, 


JUDGMENT. 


_ Jevgina, ©. J.—The four appellants, Nawab 
Howladar, Zaban Ali, Abdul Malla and 
Araz Ali Sikdar, have been convicted under 
sections 302 and 460 of the Indian Penal 
Code, and sentenced to death-under the 
former section. In convicting the accused 
the Sessiors Judge agreed with both the 
Assessors, 


-From this: conviction and sentence the 
present appeal has been preferred, and the | 
proceedings have been submitted for con- 
firmation of sentenca. Š 

Both sides of the case have been placed 
before us with care and skill by Mr. 
Chaudhuri for the defence and Mr. Bagram 
for the prosecution, and we have been much 
assisted by their argaments. 

The story of the crime may be briefly told. 
On the night of Wednesday, 6th November 
last, two men, three women and a little girl 
were murdered at Rajar Char in the house 
of Qsimuddi, one of the victims. They were 
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the sole inmates of the house at the time, 
and so the crime was not discovered until the 
` following morning. 

There can be no doubt that it was the 
work of more than one calprit, and.tha cass 
for the prosesution is thatit was committed 
by aparty of men of whom the present 
appellants were some. Plunder was appa- 
rently not the motive. 

Of the appellants, two confessed before a 
Deputy Magistrate, but they subsequently 
retracted their confessions. The prosecation 
geek also to rely on the statements ascribed 
to Hamju, an alleged member of the party, 
who has since died by his own haad. 

Over and above this tbere is the medisal 
evidence and the testimony of witnesses, who 
apeak to the enmity of the appellant Nawab 
Howladar towards the murdered nian 
Osimuddi, of witnesses who depose to having 

.ssen or heard some ofthe appellants that 
night in circumstances which, according to 
the prosecution theory, point to their pre- 
sence in the neighbourhood of the crims, of 
the Police officers who investigated the crime, 
and of an eye: witaess, and so forth. 

This eye-witness is anapprover named Abdal 
Karim Sardar. His evidence is strongly 
attacked and, apart from the critivismi to 
which the evidence of all approvers is open, 
itis urged that’ the story of Abdul Karim is 
manifestly false. R 

I will first deal with statements attributed 
to Hamju by his widow Jaytun Bibi. 

It was contended before the Sessions 
Judge, and the contention has been repeated 
here, that the widow’s disclosure of these 
communications should not have been per- 
mitted by the Court. The Sessions Judge, 
howevér, overruled the objection on grounds 
which appear to me tube in complete diss 
regard ofthe language of section 122 of the 
Evidence Act on which the defence relied. 


The statement to which Jaytun deposed 
was a communication madeto her during 
marriage by a person to whom she had been 
married. Not only, therefore, could she not 
be compelled to disclose that communication, 
but she should not have been permitted to dis- 
close it, for there was no one who did or could 
consent tothe disclosure. The prohibition 
enacted by the section resta on no technicality 
that can be waived at will, but is founded on 
a principle of high import which no Court 
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is entitled to relax. Jaytun’s disclosure, 
therefore, of Hamju’s communications’ must 
be excluded from consideration. f 

[The remainder of the judgment is not 
required for the purpose of the pepanen, 


Ssarvupoi, J.—I agree, 


ALLAHABAD HIGH COURT, 
CRIMINAL Reverance No. 57 or 1914, 
February 6, 1914. 

Present: —Mr. Justice Piggott, 
EMPHROR—Aprticant 


TEr8Us 


GUR DAYAL —Opeosire Parry. 

Oriminal Procedure Oode (Act V of 1898), ss. 488, 
439 (5)—Order of acquittal— Right of appeal —High 
Court, power to interfere in revision —Practice. 

It is against the practice of the High Court to 
interfere in revision with orders of acquittal. The 
right of appeal in case of acquittal is vested in the 
Local Government and not in the District Magistrate, 
but it is always open to the latter fo move the local 
Government to file an appeal. 

In the matter of Sheikh Amin-ud-din, 24 A. 846; A. 
W. N. (1902), 89 and Emperor v. Madar Bakhsh, 25 A, 
128; A. W. N. (1902) 200, referred to. 


Reference submitted by the District Ma- 
gistrate of Bareilly as per his letter No. 
81/111, dated the 13th January 1914, 

Mr. R: Malcomson, for the Crown. 

JUDGMENT,.—It is against the practice of 
this Court to interfere in revision with orders 
of acquittal. I may refer to the cases reported 
as In the matter of Sheikh Amin-ud-din . 
(1) and Hmperor v. Madar Bakhsh (2). 

In both these cases the reference was made 
by the District Magistrate. I may refer 
also to clause 5 of section 439, Criminal Pro- 
cedure Code. Of course, the right of appeal 
is vested in the Local Government and not 
in the District Magistrate but it is always 
open to the District Magistrate to move the 
Local Goyernment to file an appeal. 1 
think it would amount to something very 
like an evasion ofthe provisions of the, 
section above referred to if this Court were 
to make it a practice to entertain applications 
in revision like the present. Let the resord 
be returned. 4 

Record returmed. 


. (1902) 89. 
1902) 200. 


NN 
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NARAYAN PURSHOTTAM GARGOTE v, LAXMIBAI DATTO BHAGWAN. 


BOMBAY HIGH COURT. 
Jixtraorpinary Civin Apenication No. 92 oF 
1913. 

_ January 6, 1914. 
` Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
NARAYAN PURSHOTTAM GARGOTE 
—~APPLIOANT 
versus 
LAXMIBAT DATTO BHAGWAN 
— OPPONENTS 

Oivil Procedure Code t Act V oy 1908), O. XLVII, r. 1 
—Jurisdiction of Court to hear review application not 
taken away by presentation of appeal. 

Per Shah, J. (Heaton, J. dubitante} :— 

Where an application for review has been pre- 
sented by a party to asuit and an appeal is pre- 
ferred, the Court to which the application for review 
is made is not thereby deprived of jurisdiction to 
entertain the application. 

Chenna Reddi v. Padda Obi Reddi, 2 Ind. Cas. 802; 
32 M. 416; 6 M. L. T. 130 (F. B.); 19 M. L. J. 388, 
followed. 

Extraordinary Civil Application from an 
order passed by tbe District Judge, Satara, 
in Miscellaneous Application No. 74 of 1912. 

Mr. Jayakar (with him Mr. &. Y. 
kar), for the Applicant. 

Mr. P. D. Bhide, for Opponent No. 1. 

Mr. VY. F. Bhadkamkar, for Opponent No. 2. 

JUDGMENT. 

Saam, v.m- [bis application arises under the 

following circumstances: 


The District Court of Satara having decid- 


ed Appeals Nos. 67 and 70 of 1911 on its 
file against the plaintiff, he presented an 
application for review to that Court on the 
10th October 1912. A rule nist was granted 
on the 12th October; and on {4th of 
October he filed a second appeal in this 
Court against the decree of the lower Appel- 
late Court. He also informed the Registrar, 
while filing the appeal, that he wanted 
the appeal to be kept pending until his review 
application to the lower Appellate Court was 
disposed of. 

The District Court bas rejected the review 
application on two preliminary grounds with- 
out going into the merits of the application. 
One of the grourds is that certain copies 
which ought to.have been filed with the 
application were not filed, and that the 
application could not, therefore, be entertained. 
Without expressing any opinion as to whe- 


ther ‘it was necessary to file those certified. 


copies with the application, T am clearly of 
‘ opinion that when the Court admitted the 


Abhyan- . 


application on the 12th of Ostober with 
full knowledge of the fact that the copies 
were not filed along with the application, 
the omission was sufficiently condoned. It 
would not, therefore, be right to disallow 
the application on that ground. 


The second ground, which has been the 
main contention between the parties on this 
application, is that the applicant having 
preferred an appeal to this Court, the lower 
Court had no jurisdiction to proceed with 
the application for review. This point has 
been fully argued before us and several 
eases have been cited. I do not propose, 
however, to discuss the cases in detail. It is 
common ground that at the date of the 
presentation the application was in order 
and that the lower Court had jurisdiction to 
entertain it. [t is argued, however, that 
that jurisdiction came tc an end as soon as 
the plaintiff preferred a second appeal to 
this Court. The only decision which covers 
this point is the case of 'Ohenna Reddi v. 
Pedda Obi Reddi (1). On a full consideration 
of the arguments on either side of the 
question, I have come to the conclusion 
that this Fall Bench decision should be 
followed. Accepting that view, it is clear 
that the learned District Judge was not right 
in rejecting the application on the preliminary 
ground raised by the defendants, There is 
no decision cited to us except the case of 
Ramanadhun Oheiti v. Narayanan Chetty (2), 
[which in terms has been overruled by 
the decision in Ohenna Reddi’s case (1)], that 
can be said to bein any way inconsistent 
with the view taken bythe Madras High 
Court. In a matter of this kind, I think, it is 
desirable that the practice of different High 
Courts should be uniform as far as possible, 
and 1 see no reason whatever to think that the 
practice in this Presidency kas been in fact 
different or that it ought to be different, 
Apart from the decided cases, I think, on a fair 
reading of the provisions of the Civil Pro- 
cedure Code relating to this point, it is 
clear that an application for review can be 
made before any appeal is filed by th 
party and I know of no reason why an 
application, which was perfectly competent 
the date of the presentation, should not tHe 


(1) Ż Ind. Oas. 802; 32 M. 416; 6 M. L. T. ABU 


(F. B ); 19 M. L. J. 388. 
(2) 27 M. 602; 14 M. L. J, 321. 
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disposed of on the merits. There certainly 
is no express provision in the Code which 
renders the application incompetent on the 
mere presentation of an appeal by the same 
party at any subsequent time. In my opinion 
there is no practical inconvenience so long 
as the appeal is not prosecuted during the 
pendency of the review application. The 
present case fairly illustrates that it is only 
by following the practice, which has been 
sanctioned by the Madras High Coart, 
that. the remedy by way of review can be 
secured to the aggrieved party in an ap- 
propriate case, without requiring him to 
jeopardize his right of second appeal. 

On these grounds the Rule should be 
made absolute and the lower Court directed 
to dispose of the application on the merits. 

Costs throughout to be costs in the 
application. 

Heaton, J.—I concur in the order proposed. 
Ib does not seem to methat this matter involves 
any really important legal principle or that for 
practical purposes it is anything more than a 

- matter of practice. The practice, which, as I 
understand, at present is followed, is that 
which was followed by the applicant in this 
case. He applied fora review first and 
afterwards he appealed. Regarding this, as 
a matter of practice, F can see nothing in it to 
object to, nothing thatis in any way incon- 
venient to, or inconsistent with, the proper, 
ordinary administration of justice. Therefore 
I see no reason to press my own view of the” 
meaning of rule 1 of Order KL VII. 

1 should only like to add this: that I think 
there is great force inthe reasoning of the 
District Judge. Personally also l am not 
at all satisfied that the conclusion reached by 
the Full Bench of. the Madras High. Coart 
in the case of Chenna Reddi yv. Pedda Obi Reddi 
(1) 1s really correct. Bat for the reasons L 
have stated, [consider my own personal opinion 
in these matters as of no particular import- 
ance. Therefore I concur in the order 
which my learoed colleague has proposed. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. . 
Civiu Revrsron Apriicarton No. 154 or 1913, 
March 19, 1914, 
. Present:—Mr., Justice Rafique and 
Mr. Justico Piggott. 
MAHABIR PRASAD—Pratstizy— 
. APPLICANT 
VveTSUs 
Tas COLLECTOR or ALLAHABAD— 


Derenpant—Opposire PARTY, 

Civil Procedure Code (Act V of 1908), O. XEVIT, r. 1 
—Review, ground for. 

A decree can be reviewed on such grounds only as, 
if tenable, would jastify an alteration or cancellation of 
tho decreo. Therefore, where a review is sought on a 
ground, which,even if it were tenable, would not 
result in a modification of the decree, the application 
for review should be rejected. 


Application for revision against an order 
of the Subordinate Judge of Allahabad, dated 
4th April 1913. 

Mr. Hamilton, for the Applicant. 

Mr, Ryves, for the Opposite Party. 

ORDER—This is an application in revision 
asking us to set aside the order of the lower 
Court rejecting the application for review 
filed by the applicant before it. It appears 
thas the applicant instituted a regular sait - 
in the Court of the Additional Subordinate 
Judge of Allahabad for the recovery of 
certain property on the allegation that he was 
the son of one Thakur Beni Bahadur 
Singh. The property in suit was at the 
time in the possession of the Court of Wards, 
on behalf of a minor. The claim was resisted 
on the ground, among others, that the notice 
under section 48 of Local Act 111 of 1899 


-had not been given as prescribed in the Act, 


and that the plaintiff-applicant was not the 
legitimate son of Beni Bahadar Singh. Both 
the pleas in defence were accepted and 
the claim was dismissed. About five months 
after the dismissal of the claim the applicant 
filed a petition ia the Court of the Subordinate 
Judge under Order XUVH, rule 1, seeking 
to review the decree dismissing his claim, on . 
the ground of the discovery of new and 
important evidence “on the question of his 
legitimacy. The learned Subordinate Judge 
issued a notice to the other side to show cause 
against the application, At the time of © 
hearing the learned Judge declined to record 
avy evidence on bebalf of the applicant and 
presumably after hearing arguments on both 
He gave two 
reasons for dismissing the application, viz., 
(1) that’on the face of it it did not disclose 
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any good ground for review, and (2) that 
even ifthe new and important evidence 
alleged to have" been discovered by the 
applicant were to affect the decision as to 
his legitimacy the decree will still stand 
good on the other issue in the case, eiz., the 
want of proper notice, The applicant has 
come up to this Court in revision and con- 
tends that he shonld have been allowed an 
opportunity of producing evidence to make 
out a case for the granting of his application 
for review. It is said that if he kad 
succeeded in persuading the lower Court 
to accept the new evidence the -decisior on 
the question of legitimacy would probably 
have been modified and given in his favour. 
In that case he would have had an opportu- 
nity of coming up in appeal and re-opening 
the question of the wantof notice. We 
think thatthe application for review was 
rightly rejected. The decision on the ques- 
tion of legitimacy on the reception of new 
evidence would not have modified or set 
aside the original decree. In our opinion 
the provision relating to review contemplates 
grounds which would alter or cancel the 
original decree. The application, therefore, 
fails and is rejected with costs including fees 
on the higher scale. 


Application rejected. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 112 oF 
1912. 
November 17 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
, Mr. Justice Spencer. 
“PARIASAMI KONE—DEFENDANT— 
APPELLANT 
versus’ 
Vy. P. R. M. MUTHIA CHETTIAR-- 
PLAINTIF EF —-RESPONGENT, 

Mortgage decree— Personal decree — Decree-holder 
when entitled to proceed against person or other than 
„mortgaged property of mortgagor—Ctivil Procedure Code 
(Act V of 1908), O. XXXIV, r. 6. 

The holder of a mortgage decree is not entitled 
to proceed against other than the mortgaged 
properties of the judgment-debtor unless the latter 
has no saleable interest in the property mortgaged. 

Manit Kamoji v. Chodimatla Ramamurthy Pantulu 
Garu, 3 M. L. T. 335, approved. 
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Kasi Krishnama Chariar v. Bogiammal, 12 Ind, Cas. 
439; (1911)2M. W. N. 355; 22 M. L. J, 125; 


.10M. L. T. 625, referred to. 


A mortgage decree which directs payment before a 
fixed date and in default of payment orders the salo 
of tho hypothecated property isa personal decree and 
the decree-holder can proceed against the person 
and other property of the judgment-debtor without 
obtaining a decree under Order XXXIV, rule 6,of the 
Civil Proceduré Code. 

Raja of Kalahasti y. Rajah Kumara Venkata Perumal, 
12 Ind. Cas. 689; 10 M. L. T. £29; (1912) M. W. M, 158; 
21 M. L. J. 1036, followed. 

Dinabandu v. Mashudu Khatun, 17 Ind. Cas. 263: 
16 ©. L.J. 318 and Dina Nath Mitter v. Bejoy Krishna 
Das, 7 ©. W. N. T44 and Purne Chandra Mandai v. 
Radha Nath Das, 33 0. 867; 40. L, J. 141, roferred 
to. 

Appeal against the order of the District 
Court of Madura, dated the .6th August 
1912, in Appeal Suit No. 20 of 1912, 
preferred against that of the Principal 
District Munsif of Madura, in Execution 
Appeal No. 420 of 1911, (in Original Suit 
No. 205 of 1906). 

Mr: S. Muthiah Mudaliar, for the Appel- 
lant. 

Mr. A. Krishnasamt Azyer, for the Respond- 
ent. 

JUDGMENT.—The view of the lower 
Courts that a decree-holder is entitled to 
abandon his claim against some of the 


‘mortgaged properties even after decree, 80 


as to enable him toignore the terms of the 
decree if those terms direct him to bring 


those properties to sale before he conld 
proceed against other properties of the 
judgment. debtor; that view, though in 


accordance with certain Allahabad decisions, 
cannot be accepted as sound as it is against 
the decision of this Court in Manii Kamor 
v. Ohodimalla Ramamurthy Pantulu Qaru 
(1), which has been recently followed by 
this Bench in the case of Varadiah v. Rajak 
Kumara Venkata Perumal (2). 

If, of course, the mortgaged properties 
directed to be sold under the mortgage 
desree do not belong to the mortgagor, the 
mortgagee need not be compelled to resort 
to the farce of bringing them to sale and 
to undergo the useless delay involved 4 
bringing them to sale, because it is “Rh 
elementary principle of law that the Cofit 
will not doa vain thing, nor will it co 
a man to do a fruitless thirg. 

(1) 3 M. L. T. 835, 


(2) 21 Ind. Cas. 782; 14 M., L. T, 530; 26 MFL, J. 
83; (1914) M. W. N. 157. 
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Lex nil facit frustra. 

Lex neminem Cogit ad vana seu inutilia. 

[See also Kast Krishnama Chariar v. 
Bogtammal (3)]. 

The contention of the appellant’s learned 
Vakil, therefore, that the decree-holder ought 
to go through that farce, even if no interest 
at all in the properties Nos. 2 and 3 
ordered to be sold belongs to the mortgagors, 
cannot be accepted. However, the lower 
Courts have uot gone into the question of 
fact whether the judgment-debtor had no 
saleable interest in the properties Nos. 2 
and 3 ordered to be sold and we would have 
to call for a finding from tbe lower 
Appellate’ Court, if it was necessary for 
the decision of this case to call for such 
finding. t is, however, unnecessary to do 
so, as the: case has to be disposed of on 
another ground, which, though not taken 
in the lower Oourts, is a question of law 
depending on the construction of the decree 
aud has been taken before: us in the 7th 
ground of appeal to this Court. To appreciate 
that ground, the nature of the decree has to 
be stated. : 

The decree directs “that the defendants 
do pay to the plaintiff Rs, 619-1. 0 ste,,... y 
and then it proceeds as follows “this Court 
doth further order and  decree......... 
that in default of payment...... before the dats 
apecified, the hypothecated property...... shall 
be sold etc.” A similar decree was construed by 
a Bench of this Court to which one of us was 
a party [Raja of Kalahasti v. Rajah Kuma- 
ra Venkata Perumal (4)] as giving a personal 
decree against the defendants under which 
execution at the option of the decree-holder 
can be bad against the persons and other 
properties of the judgment-debtors without 
reference to the decree for sale of the 
mortgaged properties. If -there is thus à 
personal decree already, no application for 
another personal decree under Order XXXIV, 
rule 6, can be granted. [See Dinabandhu Nandi 


v. Mashuda Khatun (5), Dina Nath Mitter v.- 


ejoy Krishna Das (6) and Purna Chandra 
nial v. Radha Nath Das m] 


(3) 12 Ind. Cas. 439; (1911) 2 M. W. N. 355; 10 M. 
T. 525; 22 M. L. J. 126. 
4) 12 Ind. Cas. 689; 21 M. L. J. 1086; 10 M. L. T. 
4209; (1912) M. W. N. 468. 
(E$ 17 Ind. Cas. 263; 16 C. L. J. 818. 7 
(647 C. W. N. 744. 
(7) 83 C. 867 at p. 877;4 C. L. I, 141. 
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The application as it standa cannot be, 
therefore, granted. But we think that this 
is a fit case for allowing the decree-holder 
to amend the prayer of his petition by 
adding an alternative prayer that “if the 
Court thinks that the decree as it stands 
awards rélief personally against the defendant, 
the Court will be pleased to order arrest of 
the defendant and attach the following proper- 
ties,” (to be definitely described). We 
think that section 153 of the Civil Procedure 
Code gives ample power to the Court to 
allow such amendment, and that this is a fit 
case to permit such an amendment. Four 
weeks from receipt of records by the Mansif 


is granted to make the amendment. The 
lower Court’s orders are set aside. If the 
amendment is made, the Court of first 


instance will pass orders in due course of 
law on the alternative relief and on the 
costs of the petition in that Court. If the 
amendment is not made, the petition will 
stand dismissed with the costs of the Court 
of first instance. The parties will bear 
their respective costs in this Court and i in the 
District Covrt. 
Oase remanded and 
amendment ordered.’ 


LOWER BURMA CHIEF COURT. 
Frest Crvi Appean No 117 ov 1912, 
March 26, 1914. 

Present: —Mr. Justice Ormond and 

Mr. Justice Parlett. 
RAMANATHAN CHETTY AND oranas— 
APPELLANTS 
versus 
Tae BANK or BENGAL—- RESPONDENT. 

Agency—Powers of Agent-—Chetly banking, usage of— 
Power-of-attorney — Construction — Surety—Guarantee 
—Agent’s power to give guarantee or sign negotiable 
instruments—~Burden of proof. 

Unless expressly so empowered an agent cannot 
make his principal a surety for another’s loan, nor can 
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he borrow money in his principal’s name for another, 
nor can he thrust a partner upon his principal or sign 
a promissory-note for his principal jointly with another 
person. . 

It is not a necessary incident ina Chetty banking 
and money-lending business that the Chetty must 
necessarily guardntee another Ohetty, that is, it is no 
part of the Chetty business to stand guarantee for 
others who are not Chetties. 

Powers-of-attorney must be construed strictly and 
unless an express power is given to an Agentto enter 
into contracts of guarantee on behalf of his principal 
or to execute negotiable instruments for his principal 
jointly with others, it rests on the person alleging 
such power in the agent to show thatin fact the 
agent had authority to enter into such a transaction. 

Appeal froma decree on the Original 
Side. 

Mr, J. R, Das, for the Appellants, 

Mr. Giles, for the Respondent, 


JUDGMENT. 

Ormond, J.—The plaintiff Bank sues the 
defendaut firm for the sum of Rs. 50,000 
with interest in the following circumstances: 
on the 23rd May 1908 one Hashim Ebrahim 
had a cash credit account with the plaintiff 
Bank and in order to secure the same, 
upon the request of the plaintiff Bank, 
executed a pro-note for Rs. 50,000 and 
interest, in accordance with the practice of 
the Bank, in favour of tbe defendant firm. 


The agent of the defendant firm endorsed ` 


the said pro-note over to the Bank and 
‘at the same time executed an agreement 
guaranteeing the payment of the said cash 
credit account. The defence is a denial of 
the authority of the agent to enter into the 
contract of - guarantee, It is proved that 
the defendant’s agent entered into 23 
transactions with the Bank as surety for 
others between 1904 and May 1908, 63 
of which were guarantees of persons other 
than Chetties. On the 2lst July 1906 


Te defəndant’s agent guaranteed this man, 


Hashim Ebrahim, and on the 3rd of 
November 1906 the defendant’s agent was 
guaranteed by Hashim and the firm of 
S. R. M. The learned Judge on the 
Original Side in his judgment says: “Now 
having regard to the approved practice 
.and to the ordinary presumptions, that 
must arise as to the ordinary course of 


business and human affairs, it is im- 
possible to hold that these’ agents (de- 
fendant’s agents) had never submitted 


accounts to their principal and that he should 
havo remained in ignorance of the fact 


` 
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that they wore not only carrying on this 
branch of Chetty banking business but 
were doing so to a very larga extent. 
Defendant held out Chokalingum Chatty 
as bis agent in Rangoon with a full general 
power to transact business on hig behalf, 
The agent was guaranteeing other people's 
loans and no exception was taken by the 
principal to this conduct on his behalf for 
years, and, in my opinion, it must, therefore, 
be held that he held his agent outas having 
the power to guarantee the accounts, and 
farther that the power in so guaranteeing 
was ratified and confirmed by him. * * # 
Notice was given him (defendant) to produce. 
his dccount books but they have not been 
produced. These account books would have 
shown these transactions. They would have 
shown the receipt of commission which 
would be consideration. Further the agree- 
ment itself sets out a consideration, Ib 
is at the request of the defendant’s agent 
that the cash credit account is given 
and that imports a consideration.” The 
Judge, therefore, gave the plaintiff a deoree. 
The defendant was the sole proprietor of 
that firm and is dead. The question of 
ratification was firet raised by the plaintiff 
when the case came on for haaring. The 
books were not produced before, because 
the only question was, had the agent 
authority to enter into this transaction? 
The learned Judge has assumed that com- 
mission was charged for this transaction, 
that ‘these transactions must have been 
entered in the books and that the agent sent 
the books to his principal, and, therefore, 
that the principal knew of these transactions 
of guarantee. In order to make the defend- 
ant liable upon a ratification the plaintiff 
must show that the defendant had fall know. 
ledge of the facts. There is no questiou 
whether there was consideration to support 
a contract of suretyship as between the Bank 
and the defendant. Mr. Giles, who appears 
for the plaintiff-respondent, admits that the 
question is not really one of ratification, but 
whether the authority to enter into the 
transaction of guarantee must necessarily 
be implied from the powers conferred in the 
power-of-attorney. . The power-of-attorney is 
in the form generally used amongst Chetties. 
It recites the desire of the principal 
to appoint the agent his attorney for the 
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general management of his banking and 
money-lending business. It then constitutes 
the agent the lawful attorney to transact, 
conduct, and manage all and every or any 
of the affairs, concerns, matters and things 
in which the principal then was or there- 
after might be in any wise interested and 
concerned and for that purpose to use or 
sign the principal’s name on any documents 
whatsoever, to borrow money from Banks, 
firms or persons, either with or without a 
pledge of securities for money advanced to 
various persons, to make, draw, sign, accept, 
endorse, negotiate and transfer bills of 
exchange, pro-notea, ete., to which the princi- 
pal’s signature of endorsement might be 
“required or which the attorney might in his 
absolute discretion think fit,in the name of 
the principal, The agent, therefore, had a 
general authority to carry on the business 
ofa Chetty banker and money-lender on 
behalf of his principal as the sole proprietor 
of the business and an express power to 
borrow money and to endorse promissory- 
notes for the purposes of that business. He 
would not be authorized (without an. express 
power to that effect) to enter into any 
transaction under which his principal incur- 
red a liability, unless such transaction was 
a necessary incident in the carrying on of a 
Chetty banking and money- -lending business. 
If the transaction entered into by the agent 
is on the face of it authorized by the power- 
of-attorney, the Bank need not look to the 
application of the money by the agent, but 
if it is shown that the Bank had notice of 
the real nature of the transaction and such 
transaction is not within tha scope of the 
agent's authority, the principal would not be 
liable. In this case the agent endorsed a 
promissory-note in favour of the Bank in the 
name of his principal, and he has an. express 
power to do so, bat at the same time he 
signed for his principal on a letter of guaran- 
tee in favour of the Bank on behalf of 
Hashim Ebrahim for the whole amonnt for 
which the promissory-note was given. The 
Bank, therefore, knew that none of the money 
was being taken by the agent as a loan to 
his principal, The agent was given certain 
specified or express powers; but they do not 
include a power to make his principal a 
surety for another's loan; and they do not 
include a power to borrow money in his 
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principal’s name for another, or to sign 
promissory-notes [for his principal jointly 
with another principal. If he had been 
given such a power as the last, an authority 
to guarantee the debt of another might weil 
be inferred because since he clearly has no 
power to thrust a partner upon his principal, 
if he had the power to sign promissory-notes 
for his principal jointly with another, the 
manifest effect of such a transaction would 
be that, as between the two makers of the 
note‘each is a surety for the other as to the 
amount taken by that other. The sole 
question then is, is it a necessary incident of 
the business to guarantee the loans of others? 
If such transactions are entered 
commission, the business would not be so 

much a money-lending business as an insur- 

ance business. If such transactions are 

merely mutual accommodations, it must be 

shown that such mutual accommodations are 

necessary. Loans can be raised on security 

without sureties, and the fact that the Presi- 

dency Banks Ast requires two independent 

signatures fora loan on a promissory-note 

is nov sufficient to show that such mutual 

accommodations are necessary for the 

business. 

The Bank have called two Chetties in 
support of the proposition that it is a 
necessary incident in a Chetty’s money- 
lending business to guarantee the debts of 
others, Ramanathan Chetty, the 2nd wit- 
ness for the plaintiff, the agent for the 
R. M. M. S. T. firm. says that his firm 
has not guaranteed overdrafts of accounts 
of persons other than Chetties, Ho has 
heard that some Chetties do guarantee, in 
such cases the Chetty gets a commission. 
In crogs-examination he states that “those 
whose principals allowed them to guarant2e 
the overdrafts of other people, they guaran- 
tee.” His own principal has told him that 
he should not guarantee people other than 
Chetties. The other. Chetty Udiappa, 5th 
witness for the plaintiff, who is the agent 
of the V. A. R. firm, says: “It is left to the 
option in Rangoon of the agents to guarantee 
the overdrafts of others. Some take the . 
authority from the principal before for so 
doing and some do so after the transac- 
tion has been entered into. Some 
principals do not allow their agents to do’ 
this guarantee business ab all,” Mr, Giles 


into fora . ` 
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Contends that inasmuch as the Presidency 
Banks Act requires the signatures of two 
persons (who are not partners) for a loan on a 
promissory-note, the defendant must have 
known from the cash credit account at the 
Bank of Bengal that other persons - had 
.stood guarantee for him and that, there- 
fore, he must have assumed that his agent 
was standing guarantee for others, and that 
it is a normal festure to mutually guarantee 
in Chetty banking business. Itis not shown 
that the defendant would know of the cash 
credit account at the Bank of Bengal, and 
I do not think it ja made out that it is 
a necessary incident in a Chetty banking 
and money-lending business that the Chetty 
must necessarily guarantee another Chetty. 
It is certainly not made out in this case 
that it is part of the Chetty business to 
stand guarantee for others who are not 
Chetties. Puwers-of-attorney must be con- 
strued strictly and unless thera is an ex- 
press power given to the agent to enter into 
contrasts of guarantee on behalf of others 
or to execute negotiable instruments jointly 
with others, it rests on the Bank or other 
person lending the money to show that the 
agent had in fact authority to enter into such 
a transaction, 

I would allow the appeal abd dismiss the 
suit with costs in both Courts. 


Paatetr, J.—I concur. 
. Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civin Arrear Nv. 2003 or 1912. 
April 1, 1914. 
Presint:—Mr. Justios Tyabji and 
Mr, Justice Spencer. 
PENAMUOCHA ANANDARAJU— 
Priamtire—APPELLANT 
. $ vETEUS 
NADIMPALLI VENKATARAJU AND OTHERS 


— Da FENDANTS— RESPONDENTS. 

Crvil Procedure Code (det V of 1908), O. IX, r. 3, 
0. XVIT, r. 3—Time granted to produce evidence —Ad- 
journment of suit—Failure to appear on adjourned 
date-—-Proper order is to proceed with suit and not 
to dismiss vt. 

Where the parties to a suit agreed that the deci- 
sion in thit suit should follow the degision of the 


- 


‘Uode of 


Appellate Court in another suit, and after producing a 
copy of that decision, both partios absented thoin- 
selves on the adjourned date: 

Heid, that the proper course for the Court was to pro- 
ceed to decide the suit under Order XVIL, rule 3, and 
not to dismiss it under Order IX, rule 8, of the Cade 
of Civil Procedure, 


Second appaal against the dewan of the 
District Court of Kistua, in Appaal Snit 
No, 540 of 1911, preferred against that 
of the Daputy Collector of Gudivada, in 
Summary Sait No..179 of 1910. 

Mr. P. Nagabushanaman, for the Appellant. 

JUDGMENT.—There wera two suits for 
rent between the same parties. The first 
suit was in respech of Fuslis 1313 to 1315 
and the second in respect of Fuslis 1316 to 
1318. 

The suit out of which this appeal arises is 
the sesond one. It was posted for hearing 
onthe 19th Saptembar 1910. Then the 
parties appeared and asked for an adjourn- 
ment which was granted till the ldth Octo- 


` bər 1910, on which day the defendants 


applied for stay pending the decision of their 
appeal in the first suit, The suit which is 
now under appeal was consequently adjourned 
to the 24th March 1911, on the basis of 
an agreement bstween the parties that the 
decision in the present suit should follow the 
decision in the other suit, Accordingly on 
the 24th March 1911, the plaintiff appeared 
producing a copy of the appeal decree in the 
other suit which was in his favour and peti- 
tioned that a decree should be passed in the 
present suit in his favour. On this the 
defendant put in an application dated the 
19th April 1911 for an adjournment and on 
the 29th April 1911 the hearing was adjourn- 
ed for 15 days to parmit the defendant to 
appeal to the High Court from the appellate 
decree in the other suit. The hearing was 
then adjourned to the 17th May 1911 to 
permit the defendant to produca evidence of 
his having appealed to the High Court. On 
that day neither party appeared, Iu the 
result the Reveuue Court dismissed the satt 
and the dismissal was upheld by the District 
Court. 

We think the forms of procedure have been 
misapplied by the lower Courts, The dis- 
missal was apparently made under Order 
XVII, rule 2, and Order IX, ralo 3, of the 
Civil Procedure, 1908. In our 
opinion the rule applicable was Order XVII, 
rule 3, of the Code of Civil Procedure. The 
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Court should have proceeded to decide the 
suit and it would seem from the contention 
of the appellant that the plaintiff’s claim to 
a decree could not have been resisted. 

It is suggested to us that the plaintiff is 
entitled to a decree now. We are unable to 
grant him a desree without having the 
agreement before us on which the adjourn- 
ment referred to in the plaintifi’s petition 
of 24th March 1911 was granted, and with- 
out knowing the result of the second appeal 
in the other suit. 


We set aside the order of dismissal, The 
Deputy Collector must restore the suit to 
his file aud dispose of it in accordance with 
law. 


Costs will abide the result. 
Appeal allowed. 


MADRAS HIGH COURT. 

Se onp Orvis, Appeat No. 881 or 1911. 
January 27, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer 
ALLA PICHAL THARAGANAR alias 
KADIR MIRA SABIB THARAGANAR 
(DED) AND OTHERS— APPELLANTS 
VETEUS 
MAHOMAD MOIDBEN THARAGANAR 
AND OTHERS—~ RESPONDENTS. 

Muhammadan Law~—GQift of house—Possession, de- 
livery of —Contingent gift — Conditional gift. 

A gift ofa house is notinvalidated by the mere 
residence of the donor therein after the gift. 

Kandath Veettil Bava v. Musaliam Veettil Pakru 
Kutti, 30 M. 305; 2 M. L. T, 180, followed. 

Bava Saheb v, Mahomad, 19 M. 348, dissented from. 

Contingent gifts are generally considered invalid 
while conditional gifts can be enforced as absolute 
gifts, although the condition may be bad. 

Nizamuddin Gulam v. Abdul Gafur, 
referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tinnevelly, 
in Appeal Suit No. 619 of 1909, preferred 
against that of the Additional District 
Mansif of Tinnevelly, in Original Suit No. 
50 of 1908. 


13 B. 264, 


Mr. O. V. Ananthakrishna Aiyar, for the 
Appellant. 
Mr. L, A. Govindaraghava diyar, for tho 


Respondents. 
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ALLA PIOHAI THARAGANAR V. MAHOMED MOIDEEN, 
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KARIA ZOWNDEN Y. RAGHAVA REDDI 


JUDGMENT.—The first contention ig 
that a gift of the house under Exbibit IV is 
invalid by reason of the possession of the 
property not having completely passed at the 
time. 

In this matter we see no reason why we 
should not follow the decision of Kandath 
Veet til Bava v. Musaliam Veettil Pakru Kutti 
(1) in preference to the earlier decision in Bava 
Sakeb v. Mahomad (2), Tt was held in Kan- 
dath Veettil Baca v. Musatiam Veettil Pakru 
Kutti (1), that in certain cireumstances such 
as those connected with the present case the 
residence of the donor in the house which is 
the subject of gift would not be a ground for 
invalidating the gift. 

The next contention is that the condition 
that the defendants Nos. 1 and 2 should 
enjoy the properties absolutely only after 
the donor’s death made the gift itself not an 
absolute gift and that conditional gifts are 
not recognized in the Muhammadan Law. On 
this question it is necessary to distinguish 
between contingent gifts and gifts with a 
condition attached. Though the former are 
generally considered invalid, the latter can 
be enforced as absolute gifts, although the 
condition may be bad. See Nizamuddin 
Gulam v. Abdul Gafur (3) and the observations 
at page 134, Volume I, of Ameer Ali’s 
Muhammadan Law (4th Idition), This 
second appeal fails and is dismissed with 
costs. 

Appeul dismissed, 

(1) 80 M. 305; 2 M. L. T. 180. 


(2) 19 M. 343. 
(3) 13 B. 264, 


MADRAS HIGH COURT. 
Seconp Civit APPBAL No. 227 of 1912. 
March 11, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

KARIA KOWNDEN alias ARUNACHALLA 
KOWNDEN AND OTHERS— APPELLANTS 
versus 
RAGHAVA REDDI AND orHers— 

: RESPONDENTS. 
Grant of land under Darkhast rules—Rules not com- 
plied with—-Jurisdiction— Adverse possession—Preswm p- 
tion —Oonfined to spot actuatly in possession. 
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The fact that a Divisional Officer contravened certain 
rules framed for his guidance does not affect his 
jurisdiction to cancel a grant made by a Tahsildar. 

The ordinary presumption that a person having 
title has possession over the whole if he exercises 
acts of ownership only over a portion leaving the 
rest as waste does not arise inthe case of a tres- 
passer whose adverse possession will be restricted to 
the particular portions in his possession. 

Second appeal against the decres of the 
District Court of South- Areot, in Appeal 
Suit No. 169 of 1910, preferred against 
that of the District Munsif of Tiravannamalai, 
` in Original Suit No. 425 of 1909. 

Messrs. T. R. Ramachandra Aiyar and T. R. 
Roishnaswami Atyar, for the Appellants. 

The Government Pleader and Mr. Jagamatha 
Aiyar, for the Respondents, | 

‘JUDGMENT.—The | Sab Collector on 
appeal from the.Tahsildar’s order granting 
the plaint lands to the appellants had juris- 
distion to cancel that grant. 

The fact that the Sub-Collector contravened 
some rales laid down for his guidance in 
some Standing Order No. 15 when he dis- 
posed of the appeal (assuming that he so 
contravened them) has nothing to do with 
his jarisdiction to quash on appeal the grant 
made by the Tahsildar. The first contention 
_ in appeal, therefore, fails. è 

While there is a presamption in the case 
of a person having title that possession of 
the whole is in him even if he exercises acts of 
ownership only over a portion leaving the 
resb waste, there is no such presumption in 
the case of a trespasser whose adverse 
possession will be restricted to the particular 
portions in his actual possession. On the 
finding of the District Judge that the defend- 
ants never were in possession of any portion 


of the plaint lands for twelve years :con- 
tinuously, the contention as to limitation 
fails. 


The defendants on the facts found could 
have . had no honest belief (we do not exclude 
an honest belief entertained through negli- 
gence) that they were owners of the lands, 
and their claim. for improvements was rightly 
disallowed. 


The appeal fails and, is dismissed with 
costs, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp Civit Appean No. 259 op 1914. 
Mareh 7, 1914. 

Present: —Mr, Justice Rafique. 
Musammat HU LASO AND OTHERS ——PLAENTIEFS 
— APPELLANTS 
: versus 
SALAMAT KHAN AND ANOTHER— 


DerenDANTS— RESPONDENTS, 

Adverse possession— Burden of proof—Presumption— 
Limitation. 

In a suit for the recovery of a house the plaintiffs 
alleged that the defendant had unlawfully and with- 
out any right taken possession of it ten years before 
suit and after the death of the plaintiffs’ ancestor. 
The defendant pleaded more than twelve years’ adverse 
possession. The Oourt found that the death of 
Plaintiffs’ ancestor took place more than twelve 
years prior to the institution of the suit: 

Held, ander the circunistances, (1) that no presump- 
tion as to continuation of the plaintiff’s possession 
could be made in his favour; 

(2) that it was for the plaintiff to prove by prima 
facie evidence that he had been in possession of the 
house within twelve years. 


Second appeal from the decision of the 
District Judge of Shahjahanpur, 

Mr. Sarat Ohandra Ohoudhurt, for the Ap- 
pellants. 


JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiffs-appellants for 
the recovery of a house on the allegation 
that it belonged to their ancestor, Sita Ram, 
who had died ten years prior to the insti- 
tution of the suit and that after his death 
the -defendants-respondents had unlawfully 
and without any right taken possession of 
it. The claim was resisted'on the ground 
among others that Sita Ram had died more 
than twelve years prior to the institution of 
the suit and thas the defendants-respond- 
ents had been in adverse possession of 


the house for more than twelve years, 
The Court of first instance decreed the 
claim. On appeal the learned District 


Judge held that Sita Ram had died more 
than twelve years prior to the institution 
of the suit and that the plaintiffs-appellants 
had failed to prove their possession within 
limitation. The plaintifis have come up in 
second appeal to this Court and contend 
that ag the title to the house was obviously 
in them, who were the daughter and 
daughter’s sous of Sita Ram, the presump- 
tion of possession must be made in their 
favour. They were uot, therefore, bound to 
give prima facie evidence ot their possession 
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within limitation. On the other hand, ib was 
for the defendants-respondents to establish 
their plea of adverse possession. 1 do not 
think that the eontention is correct. It 
- was distinctly alleged in the plaint that the 
plaintiffs-appellants had not obtained posses- 
sion of the house’ in suit after the death of 
Sita Ram and the lower Appellate Court has 
found that Sita Ram’s death took place 
more than twelve years prior tothe institu- 
tion of the suit. It was further stated in 
the plaint that the defendants-respondents 
had taken possession of the house after the 
death of Sita Ram. Under these circum- 
stances it was clearly for the plaintiffs-ap- 
-pellants to prove by prima face evidence 
that they had been in possession of the 
house in suit within limitation. In my 
opinion the learned District Judge took a 
“right view of the case. The appeal fails 
and is dismissed. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Revistox Petition No. 16 of 1914. 
March 4, 1914. 

Present:—Mr. Justice Seshagiri Aiyar. 
CHINNU alias SABAPATHI GOUNDEN— 
PLAINTIFE— PETITIONER 
versus 
SAMBANDA MOORTHI altas THANDI 
GAIVELA GOUNDEN AND ancetHer— 
Derenpantsa—ResPpoOnvents, 

Charter Act, 24 & 25 Vic. O. 104, cl. 15 —(ivil Pro- 
cedure Code (Act V of 1908), s. 115, O. XII, r. 4— 
Commission refused — Discretion —Revision —dbuse o) 
“process. 

A High Court ought not to sit in appeal over every 
exercise of discretion by the Court below, even thongh 
under the law no appeal ig given to the party against 
whom the discretion has been exercised. 

Nothing short of the conclusion that there has been 
a wanton abuse of the process of the Court below, 
would induce a High Court to interfere in revision. 

Therefore, where a subordinate Court has either 
issued a Commission to examiue certain witnesses or 
has refused to issue ono, ib cannot be said under 
section 15 of the Charter Act or section 115 of tho 
Civil Procedure Code that his refusal amounts to an 
abuse of the process of the Court or that he has 
acted with material irregularity in the exercise of 
jurisdiction. 


Petition, under section 115 of Ast V of 1908 
and section 15 of the Oharter Act, praying 
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the High Court to revise the order of the 
District Court of Salem in I, A. 
No. 148 of 1913, in Original Suit No. 10 of 
1912. 

Mr. T, M. Krishnasamy Ainan for the Peti- 
tioner. 

Mr. T. R. Venketarama Sobi, for tke 
Respondents. | 

JUDGMENT.—Mr. Krishnasamy Aiyar 
invites me to say that in all cases where a 
Judge has either issued a Commission to 
examine certain witnesses or refused to issne 
a Commission this Court under the Charter 
Act has power to satisfy itself upon the facts 
whether that exercise of discretion by the 
Court below was right or not and to remedy 
the injustice which has been done to the 
party, and he quotes Lekhraj Ram v. Debi 
Pershad (1) for the position that the arm of 
the High Court is long erough to reach all 
cases of injustice. I cannot accede to this 
contention. Ib would virtually mean that 
the High Court is to sit in appeal over every 
exercise of discretion by the Court below, 
even though under the law no appeal is given 
to the party against whom the discretion has 
been exercised. 

The case 
amma (2y is 


Seeth- 
party in 


of Vidya Purna v, 
a case where a 


. order to coerce another party to enter into a 


compromise vexatiously summoned him asa 
witness: where there was no necessity to 
summon him at all, and the learned Judges 


came to the conclusion thatthe order for 


the issue of a Commission in that ca 

must be regarded as an abuse of the process 
of the Court, In that case the largest 
extension of the power of the High Court to 
interfera in sach matters has been reached; 
1 feel that nothing short, of the conclusion 
that there has been a wanton abuse of the 
process of the Court, to which the Court 
below either wittingly or unwittingly lent 
itself, will induce this Court to interfere 
in revision. That is ncb the case before 
mo, All that has’ been said in this oase ig 
that there has been an error of judgment. 
on the part of the learned Judge which has 
seriously prejudiced the petitioner. Itis,no 
doubt, trae that it was held in Vidya Purna 
Thithaswami v. Seethammat (3) that every 


(1) 12 0. W. N. 678; 7 Or. L. J. 499. 
(2) 28 M. 28; 14 M. L, J. 329. 
(3) 12 Ind. Cas. 74; 21 M, L, J, 889. 
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party hasa right under Order XXVI, rule 4, 
Civil Procedure Code, to require that a Com- 
mission should issue for the examination of 
witnesses, and Lam inclined-to thick that in 
thig case it would have been better if the 
learned Judge had granted the application, 
because there was a possibility of 
the Commission being returned before 
the hearing itsélf tcok place. Probably 
when an application is made afresh 
to the Districs Judge, if he is satisfied 
that -before the case is finally heard the 
Commission can be returned, this order will 
not stand in the way of his exercising his 
diseretion in favour of the plaintiff, But 
I cannot say that under section 15 of -the 
Charter Act or section 115, Civil Procedure 
Code, the refusal of the District Judge 
amounts to an abase of the process of the 
Court or that he has acted with material 
irregularity in the exercise of his juris- 
diction. 


case in point. Following that decision. I hold 
that this Court has no power to interfere 
with the order passed by the District Judge 
under the cifcumstances of this case. J, 
‘therefore, dismiss the petition with Costs. 
Petition dismissed. 


(4) 9 M. 256. 


MADRAS HIGH COURT. h 
Seoown Civiu APPEAL No. 2527 cr 1912, 
November 19, 1913. 
Present:—Mr, Justice Sankaran. Nair and 
Mr, Justice Bakewell.- 
“J.B. V. NAZARETH — DEFENDANT — 
APPELLANT 
versus 
JAFFER MEGHJI SHET—Puamtisr— 


RESPCNDENT, 
Specific performance of contract to sell—Varation 
belween contrart set upand contract proved —No wilful 
“ omission or conceaiment—Suit for the items proved 
maintainable, 
A Court has discretion to refuse specific perform- 
ance of a contract to sell, where the plaintiff fails to 


establish in full the agreement set up by him in. 


his plaint; but that rule does not apply where the 
plaiutiff does not deliberately put forwarda false 
oim. 


INDIAN OASES, 


The case In re Nizam cf Hyderabad ~ 
(4) decided by Muthusami Aiyer, J., is a° 


“to sell, 
properties agreed to_be sold was granted to - 
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Where the agreement was to sell four items of pro- 
perty and subsequently one of the items was mort- 
gaged to the plaintiff and iu consequence the plaintiff 
was not in a position to state what items were sold to 
him, the fact that he claimed in these circumstances 
a larger number of items than he was found entitled 
to would not put him out of Court. 


Appeal against the decree of the District 


Court of South Canara, in Appeal Sait No, 


352 of 1910, preferred against that of the 
District Munsif of Mangalore , in Original 
Suit No. 305 of 1909. 

Mr. M. O. Parathasarathy Ayangar (with 
him Mr. K.P. Madhav Row), for the Appellant. 

Mr. J. L. Rozario, for the Respondent, 

JUDGMENT.—The suit is for specific 
performance of an agreement to convey to 
the plaintiff the properties which bear the 
Survey Nos, 15, 15, 18, two houses and 
certain trees. The plaintiff has got a decree 
for No. 15 and some of the trees claimed. 
The contention in second appeal is that, as 
the plaintiff bas failed to prove the contract 
set up, ze., for the sale of all the properties 
claimed, he is not entitled to any decree for 


-specifis performance, and the cases Lindsay 


v. Lynch (1), Legal v. Miller (2) and 
Marshall v. Berridge (3) are relied upon. 

The lower Appellate Court has found that 
after the parties entered into the agreement 
a mortgage, (Exhibit A), of the 


the plaintiff as an intermediate step. Ib ig 
stated that item No. 15 was mortgaged and 
that the houses in the occupation of two 
persons, Rajunath Naik and Kisto Souza, 
were excluded. Fand Gare the houses in 
Naik’s occupation and No, 18 is the house in 
Souza’s occupation, There was really no 
dispute between the parties as to the scope 
of the agreement so far as the properties 
were concerned. They were the properties 
in Exhibit A. The only question was, what 
were the properties in Hxhibit A. The 
correspondence that passed between the 
parties does not show that tho defsndant 
took avy exception to the plaintiff’s claim 
on the ground that he has claimed more 
properties than he was entitled to. Onthe 
other hand, he claimed a higher purchase 
amount which has been disallowed. He 


also claimed that the agreement was to be 
(1) 9B. R. 54; 2 Sch & Lef. 1. 
(2) 2 Ves. Sen. 299; 28 Eng. Rep. 193, 
(3) 19 Oh. D. 233 ab p. 241; 511, J, Ch, 329; 45 
L. T., 599. 
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carried out within a certain time. On this 
point also the finding is against him. So 
far as the: plaintif’s claim is concerned, it 
is found that Sarvey No. 16 is really inclad- 
ed in Exhibit A. Bat as Survey No. 15 
is mentioned by name, the plaintiff gave up 
his claim to.it in appeal and the Jadge states 
that both the parties were undera mistake 
as to that item. Asregards No. 18, and the 
houses or house-sites, and the trees, the Judge 
finds that the differences between the plaint 
claim and what was proved at the trial are 
very insignificant considering- the value of 
the property. It is not shown that the 
plaintiff wilfully and with knowledge put 
forward a claim which he knew to be false; 
he has not obtained a decree for any property 
not claimed by him or not included in the 
agreement set up by him. No objection was 
advanced by the defendant before suit for 
specific performance on this ground, and 
the difference is not material. In these 
ciroumstances we are of opinion that the 
Judge was right in decreeing specific per- 
formance when the plaintiff consented to 
accept a decree forthe same. He is, however, 
boundto pay the balance of the purchase- 
mopey, Rs. 500. We will modify the decree 
of the Court below by directing the plaintiff 
to deposit in Court the amount of Rs. 500 
within three months from this date. In de- 
fault his suit willstand dismissed. With this 
modification we confirm the decree of the 
lower Appellate Court and ‘dismiss the 
second appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Revision Petitson No, 454 or 1913. 
March 17, 1914. 
Present:—-Mr. Justice Ayling. 
S. OHIDAMBARAM PiLLAL-—PLAINTIFF— 
PETITIONER 
LOTSUS 
 MUTHAMMAL AND ANOTHER— DEFENDANTS 
——~ RESPONDENTS, 

Madras Estates Land Act (I of 1908),ss. 111, 115, 189, 
213 (3)—Sale—Declaratory suit to set aside sale 
— Jurisdiction of Civil Courts—Bengal Tenancy Act 
(FII of 1886), $ , 119. 
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A snit for declarabion to have a sale, nnder section 
111 ofthe Estates Land Act, declared void is triable 
by a Civil Court and not by a Revenue Court. 

Doraisamy Pillai v. Mothusamy Moopan, 27 M. 94, 
13 M. L. J. 479; Zamindar of Httyapuram v. Sankarappa 
Reddi, 27 M. 488, Gouse Mohideen ‘Sahib v. Muihialu 
Chattier, 21 Ind. Cas. 762; 14 M. L. T. 523; 26 M. L. J. 
36; (1914) M. W. N. 55, followed. 


Petition under secbion 115 -f Act V of 
1908, praying the High Court to revise 
the order, dated 19th February 1913, 
of ths Districh Court of Tinnevelly, in 
Civil Miscellaneous Appeal No. 2 of 1913, 
preferred against the order, dated the 26th 
October 1912, of the District Munsif of 
Ambasamudram, in Original Sait No, 5 of 
1911. 

Mr. 
tioner. 

Mr. L. A. Govindaraghava Atyer, (with him 
Mr. L. §. Veeraraghiva Atyer), for the Rə- 
spondents. 

JUDGMENT.—Petitioner sued for a. de- 


8. Ramaswami Azyar, for the Peti- 


claration that a sale of his holding held 
under sections 111 et seg of the Madras 
Estates Land Act was legally void and 


liable to be set aside in consequence of the 
land-holder’s failure to apply to the Col- 
lector for sale within the period of forty-five 
days prescribed by section 115, 

The Munsif held that he had no jarisdic- 
tion to try the suit and dismissed it. The 
District Judge on appeal took the same 
view. 


It seems clear that a ` gait of this nature 
is maintainable in Oivil Oourt, in the 
absence of any statutory bar [Vide Dorasamy 
Pillai v. Muthusamy Moopan (1) and Zamin- 
dar of Hityapuram v. Sonkarappa Reddiar(2)]. 


Respondent relies on section 189 of the 
Estates Land Ast. This makes it clear that 
a suit for damages sustained in consequence 
of the alleged illegality would lie in a 
Revenue and not in a Civil Court: which is 
also specifically laid down in section 213 
(3). But a suit for declaration like the 
present one is not one of those set forth 
in the Schedule to the Act. It may seem 
anomalous to give the jurisdiction to award 
damages for the illegality to the Revenue 
Court which ordered the sale and the 
jurisdiction of setting it aside to the Civil 


(1) 27 M. 94; 13 M. L. J. 479. 
(2) 27 M. 483 (F. B.) 
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tribunal. But if the view taken by the 
lower-Courts is correct, then in spite of the 
mandatory directions of section 115, an order 
of a Collector for sale, which was passed 
without jurisdiction, must stand, and cannot 
be questioned: for, admittedly, no` suit to 
set aside the- sale will lie ina Revenus 
Court. 

The only donbt that occurs to my mind 
ariges out of the curions. wording of section 
189. The Civil Court is forbidden to take 
coguizance, not of any suit or applications of 
the natare specified in the Schedule, but “of 

any dispute or matter in respect of which 
` such suit or application might be brought or 
made”. Section 109 of the Bengal Tenancy 
Act may be referred to for comparison. It 
is arguable that the words of sestion 189 
bear a more extended meaning and exclude 
from the cognizance of a Civil Court not 
only the suits described in the Schedule, 
but all suits arising out ofa dispute or 
matter in respect of which such suits might 
be brought. I should be loth to place 
such an interpretation ou the sections, which 
might have wide and possibly undesirable 
consequences, without some authority or 
very strong grounds for holding that this 
was the meaning intended: to be conveyed 
thereby. No authority has been quoted 
(or indeed the point was not taken by re- 
spondent’s Vakil until after I had suggested 
it} and in a recent case of a similar“ nature 
ouse Moideen Sahib v. Muthtalu Ohetivar 
(8), the learned Judges appear to have 
felt no difficulty in the matter. I, therefore, 
though not without some hesitation, prefer 
to follow the more restricted interpretation 
of the section, which was (by implication) 
applied in that case. On this view I 
must hold that the jurisdiction of the 
Civil Court in the matter cf the present 
suit was not ousted. 

The decrees of the lower Courts are set 
aside. The Munsif will restore the suit to 
his file and dispose of it according to law. 
The costs will be the costs in the cause. 

Appeal allowed. 


(3) 21 Ind. Oas. 762; 14 M.-L. T. 628; 26 M.I, F 
86; (1914) M. W. N. 55, 
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PUNJAB OHIEF COURT. 

Seconp Orvir. Apeeat No. 1211 of 1911, 
February 4, 1914. 
Present: ~Mr. Justice Chevis. 
SHER A— PLAINTIFF —APPELLANT 
versus 

HAYAT MUHAMMAD AND orHers— 
Dorenpants—HASSAN AND OTHERS —- 


. Prantife3— RESPONDENTS. 

Estoppel—Reversioner accepting mortgage of land 
sold by widow, whether estopped. 

A reversioner who unknowingly accepts mortgage 
of a land.sold by a widow is not estopped from con- 
testing the sale, if he understood the vendee to be 
mortgaging not what he had purchased from the 
widow, but his own share. 


Second appeal from the decree- of the 
Additional Divisional Judge, Jhelum Divi- 
sion, at Rawalpindi, dated the 29th May 
1911, varying that of the Subordinate Judge, 
lst grade, Pind Dadan .Khan, dated the 
10th December 1910, decreeing plaintiffs’ 
claim. 

Lala Hutam Ohind Mehra for Mr. 
Ohand Menra, for the Appellant. 


JUDGMENT. —The ganealozisal braa will 
be found on a separate page appanded to this 
judgment. 


Nihal 


Musammat Hatam sucoesded as widow to 


her husband’s share of the estate. Karm 
Bakhsh left 709 kanals 9 marlas of land, 
of which th descended to Khuda 


Bakhsh. After the death of Khuda Bakhsh 
the widow, Musammat Hatam, sold his share 
of tbe land to Kadir Bakhsh; this was in 
1896. The widow died in 1899, and in 1910 
the plaintiffs have sued for possession of 
their shares, alleging that the sale was 
neither for necessity nor for consideration. 
Both the lower Courts are agreed that the 
sale was not for necessity nor for con- 
sideration, and I see no reason to differ. 
The sale seems to have been a fiction, mada 
to favour the vendee, who was not only a 
reversioner but was also married to a sister 
of the vendor. t 


The plaintiff's shares it will be seen come 


“to 5/6ths of ith of the whole estate, 7.6., of 


Khuda Bakhsh’s }th share, the sons of 
Ghulam Muhammad ‘should cet 4rd, 
the sons of Surkhrn should get ird, while 
Ala Bakhsh represented by. his .danghter 
and Samand, two of the four sons of Raja, 
should get 1/6th. -So the first Court decreed 
5/24ths of the whole khata, 
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But on appeal the learned Divisional 
Judge has reduced the- amount, holding 
that Shera is estopped and cannot claim bis 
share having taken a mortgage from the 
vendee in 1913 of part of the land sold by 
the widow., So Shera appeals to this Court, 
Now the area taken in mortgage by Shera 
was 63 kanals 9 marlas. Kadir Bakhsh’s 
share of Karam Balkhsh’s estate, was as the 
Divisional Judge points out, only 1/16th 
ie., 44 kanals 7 marlas, and so the Divisional 
Judge thinks that Shera cannot possibly 
be deemed io have thought that Kadir 


Bakhsh was mortgaging only that share 


which he had inherited direct from his father. 
But, if we include the share which Kadir 
Bakhsh would inherit when Khan Malak’s 
Hne died out, Kadir Bakhsh’s: share is in- 
creased to 1/12th te, about 58 kanals. So 
ib is by no means clear to me that Shera 
gould not possibly have -thought that Kadir 
Bakhsh was merely mortgaging his own 
share. Moreover, I seo that in the mutation 
entry Kadir Rakhsb is shown as mortgaging 
` batnur hissedar, and the entry winds up by 
saying sirf hak kasht ‘rean hua hai. What 
the parties really meant I cannot say, the 
transaction seems to have been a lease to last 
till the mortgage money was re-paid, bub 
it appears to me by no means clear that 
Shora understood that Kadir Bakhsh was 
mortgaging what he had got by purchase 
from Musammat Hatam, and so I‘hold that 
there is “no estoppel. 

J, therefore, accept this appeal and revers- 
ing the decree of the Divisional Judge, I 
restore that of the first Court, The costs of 
the plaintiffs in all Courts will be paid by 
the sons of the late Kadir Bakbsb. 


Appeal accepted. 














> 
Samand, 
plaintiff No. 9. 





Allah Bakhsh, 
| 


Kadir Bakhsh, 


r 


Taja, 


defendant 


(sons, defendants 


Musammat 
Begum, plaintiff 


No. 1, 
(now dead, 


_ Nos. 2— 6). 


esented by | 
2 sons) 
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JOT RAM Vv. HARDAWARI. 


PUNJAB CHIEF COURT. 
Sxroonp Civit Areran No. 568 or 1909, 
October 31, 1913. 
Presené:—Sir Arthur Reid, Krt., Chief 
Judge, and Mr. Justice Beadon. 
JOT RAM AND OTHERS — PLAINTIFFS — 

` ÅPPELLANTS 
Versus 
HARDAWARI AND ANOTHER— 


DEFENDANT3— RESPONDENTS. 


Custom —Adoption—Adopted son dying without 


lineal descendants—-Succession to ancestral property ~ 


and to self-acquired property of adoptor. 

According to general agricultural custom, the 
collaterals of an adoptor succeed to the ancestral pro- 
perty of the adoptor on the death of the adopted son 
without lineal descendants, but in the case of self- 
acquired property of the adoptor, the succession 
devolves not upon the collaterals of the adoptor but 
upon the heirs of the adopted son. 

Special custom must, therefore, bo established if 
the collaterals of the adoptive father claim the self- 
acquired property of the latter. 

Sita Ram vy. Raja Ram, 12 P. R. 1892 (F.B.), Gurditta 
v. Atar Singh, 117 P. R. 1906; 77 P. L. R. 1907; Punjab 
Singh v. Khazan Singh, 88 P. R. 1906; 149 P. L. R. 
1907; Rulia v. Wariam Singh, 20 Ind, Cas. 454; 94 P. 
R. 913; 287 P. L. R. 1913; 177 P. W. R. 1913 and Sant 
Singh v. Sadda, 14 Ind. Cas. 23; 63 P. R, 1912; 222 P. 
W. R. 1912, followed. 

Second appeal from the decree of the Di- 
. visioval Judge, Feərozəspore Division, dated 
15th February 1909, reversing that of the 
District Judge, Hissar, dated 21st Séptember 
1908, decreeing the claim. 

Mc. Badr-ud din Qureshi and Mr. Gokal 
Ohand for Diwan Lakhshmt Narain, for the 
Appellants. 

Mr, Manohar Lal for Mr. Lajpat Rai, for 


the Respondents, 


JUDGMENT.—This is a suit by the 
collaterals of one Diala for agricultural land 
left by him. The case for the plaintiffs. 
appellants is that the land in suit was ances- 
tral; that one Lachman was placed in 
possession of the land as adopted son- by 
Diala’s widow; that Lachman died within 
12 years of suit, and that the appellants 
were entitled, as collaterals of Diala, to the 
land on the death of Lachman without 
lineal descendants on the principle that they 
were GLachman’s collaterals gua the land 
in suit, 

We agree in the reasons recorded by the 
learned Divisional Judge for holding on 
appeal that the land in suit was not 
ancestral. The oral evidence that the land 
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te, that it oame from 
Amru, common ancestor of the appellants 
and Diala, is worthless and was not seriously 
relied on at the hearing, and the pedigree- 
table and specification of shares of the 
1843 Settlement satisfy us that Diala did 
not inherit theland in suit from Amru and 
that it was acquired by him. 

The learned Divisional Jadge was not 
justified on the pleadings in holding that 
Lachman was not the adopted son of Diala, 
the defence set up by the respondents having 
been that Diala adopted Lachman, but the 
suit fails on the finding that the property in 
suit was not ancestral in the hands of Diala. 

The parties are governed by agricultural 
custom, and the so-called adoption wag the 
customary appointment of an keir. 

The rnle, Jaid down in Article 55 of 
Rattigan’s Digest of Customary Law, that 
the estate inherited by the appointed heir 
from the appointor goes to the natural heira 
of the appointed, if it consists of property 
over which the appointer had no absolute 
power of disposal, is ordinarily followed and 
js supported by authority. Siti Ram v. 
Raja Ram (1), in which it was held that 
the natural collaterals of the appointed heir 
did not succeed to property inherited by him 
from the appointer, dealt with ancestral proa 
perty—at page 64 of the report this passage 
ocears: “The general principle whieh 
regulates succession to ancestral land in a 
Punjab village, ete.” 

Gurditt1 v. Atar Singh (2) obviously dealt 
with ancestral property, following the Fall 
Bench ruling above cited. 

Inthe Fall Bench ruling in Punjab Singh 
v. Khazan Singh (8), and at pages 343-4 
of the report of 94 P. R.1913 [Rulia v. 
Wartam Singh (4)], a distinction wag drawn 
between the rules of inheritance to the pro- 
perty which an appointed heir inherits or 
takes from the appointer, and to his own 
self-acquired property, 

In Sant Singh v. Saddu (5), itwas held that 
an adoption, the validity of whiah was doubt- 


fu], bad the same effect as a gift, in respect 

(1)°12 P. R. 1892 (F, B.). 

(2) 117 P. R. 1996; 77 P. L. R. 1907. 

(8) 88 P. R. 1906; 149 P. L. R. 1996, 

(4) 20 Ind. Cas. 454; 94 P, R. 1918; 287 P. 
1913; 177 P. W. R. 1913. 

(5) 14 Tnd. Oas, 23; 63 P. R. 1912, 222 P. W, R 
1912. 
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of the self-acquired property of the adoptive 
childless proprietor, whose collaterals were 
consequently not entitled to possession of that 
property. There is a wide distinction between 
succession to ancestral property and saccessim 
to self-acquired property, and no authorily 
for applying, to the right of the collaterals of 
the donor or appointer to property-which was 
not ancestral in his hands, the rules regulating 
their right to his ancestral property bas béen 
cited. The principle of reversion to the heirs 
of the donor or appointer is limited to pro- 
perty over which he had not unrestric‘ed power 
of disposition. ` 

Counsel for the appellants was indeed 
constrained to admit that special custom 
must be established before the appellants can 
establish their right to any of the property 
of Diala which was not held by Amra. 

The issues framed gave the appellants 
ample opportunity of adducing any available 
evidence of such custom, and we see no reason 
for a remand for that purpose. Issues were 
framed on the 9th of June the next hearing 
was on the 3rd of July, and the appellants 
closed their case that day without suggest- 
ing the desire to adduce further evidence. 

The appeal fails and is dismissed with 
costs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civin Appwat No. 1348 or 1912. 
. March 11, 1914. 
Present: —Mr, Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
SUBBA NAIDU AND ANOTHER— DEFENDANTS 
—~ APPELLANTS 
$ ` Versus 
VENKATARAMA NAIDU AND ANOTHER— 


PLAINTI EES — RESPONDENTS. 

Hindu Law—Nucleus of family property—Belf-ac- 
quisitién—Burden of proof—Inheritance—Disqualifica- 
tHons--Congenttal -defect. 

Where there is a substantial nuolens of family 


property, the onus to prove that the property after- ` 


wards acquired by the father was his self-acquisition 
lies on those who assert it to be such property. 

A mere tumour in the nasal cavity and on the 
nose is not a sufficient disqualification for inherit- 
ance as itis not congenital. 
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Venkata Subba Rao v. Purushottam, 26 M. 138; 
12M. L. J. 262; and Kayarohana Pathan v. Subbaraya 
Theran, 19 Ind, Cas. 690; (1913), M, W. N. 642; 25 M. 
L. J. 251; 13 M L. T. 460, followed. 


Second appeal against the decree of the 
District Court of Tinnevelly in Appeal Snit 
No. 174 of 1911, preferred against that 
of the Court of the District Munsif of 


Tinnevelly, in Original Suit No. 690 of 
1¢09. | 
Mr. M. D. Devadoss, for the Appel- 


lanis. 

Mr. C. Narasimhachariar, for the Respond- 
ents. 

JUDGMENT.—The only questions in this 
second appeal are: 

l. Whether the learned District Judge 
fell into any error of law in finding on the 
evidence that the plaint lands were joint 
family properties in the hands of the 
plaintiff's father and not his self-acquired 
separate property. 

2. Whether the plaintiff is disqualified 
from inheritance under the Hindu Law and 
whether the District Judge’s omission to 
give a finding on this point necessitates a 
remand. 

As regards the first question, the 
finding of both Courts is that there was a > 
subsiantial nucleus of ancestral funds. In 
such a case (see Mayne, paragraph 291), 
that is where there is a substantial nucleus 
of family property of which the father was 
the manager, the onus would lie on those 
who assert that any property afterwards 
acquired in the name of the father was 
acquired without detriment to that property 
and was his self-acquisition. The lower 
Courts bave found that the defendants 
(appellants) failed to discharge that burden 
and we think they were right. 

As regards the question of plaintiffs’ 
alleged disqualification we have very little 
doubt that the learned District Judge’s 
omission to refer to it in his judgment was 
because the defendants (appellants before 
him) did not argue it in the District 
Court and practically gave up that sonten- 
iion. Jf it was necessary to go into that 
question we do net think we shall come to 
a different conelusion from the District 
Munsif who beld that plaintiffs’ disease 
relied on as a disqualification was not 
congenital. Hvenif it was congenital the 
nature of the disease (a tumour in the 
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nasal cavity and on the nose) is not one 
of .the diseases which disqualifies a person 
- from inheritance (see Manu, paragraph 596) 
but only such congenital disqualifications as 
blindness, dumbness, ete. Whether some 
of these texts as to disqualifications are 
in force now a days has been doubted in 
Venkata Subba Row v. Purushottam (1) and 


es Pathan v. Subbaraya Thevan 
2). 

We dismiss the second appeal with 
ccats, 


Appeal dismissed. 
(1) 26 M. 133; 12 M. L. J. 262. 
(2) 19 Ind. Cas 690; 18 M, L, T. 480 (1913); M. W. 
JN. 642; 25 M. L. J. 251. 


CALCUTTA HIGH COURT. 
Seconp Civic Arrear No. 48 or 1912. 
March 4, 1914, < 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
. SHEIK AMJAD AND ANOTHER— DEFENDANTS 
—- APPELLANTS 
versus ' 
LACHMI KANT JHA anp CTHERS— 
Pratntifrs— RESPONDENTS. 

Evidence Act (I of 1872), 8. '74—Huidence— Public 
document --Notice under s. 107, Criminal Procedure 
Oode, whether public docuwment—Proof of identity of 
persons concerned, if necessary. 

A notice under section 107 of the Criminal Pro- 
cedure Code, is a public document within the mean- 
ing of section 74 of the Evidence Act, being the re- 
cord of the act of a tribunal, and in one sense the 
act of tho tribunal itself. Bat ib cannot come in 
. Without proof that the parties mentioned in it are the 
parties concerned in the question at issue abont 
which it is produced as evidence. 

Appeal from the decree of the Subordinate 
Judge of Darbhanga, dated September 20th, 
1911, reversing that of the Munsif of 
Madhubani, dated February 20th, 1911. 

Babu Manmotha Nath Mukherjee for Babus 
Umakali Mukherjee and Suresh Ohandra Mu- 
kherit, for the Appellants. 


.Babu Lakshmi Narain Singh, for tho 
Respondents. 
JUDGMENT.—The only point which 


arises in this case is the question upon which 
the two lower Courts were in disagreement, 
whether the notice under section 107, Criminal 
Procedure Code, is a public dosa sah within 
the meaning of section 740f the Evidence 
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Act, andif it is, whether it can come in 
without proof of the identity of the parties 
who are named therein. We may answer 
the second question first by saying that 
clearly ib cannot come in without proof that. 
the parties mentioned in it are the parties 
concerned in the question at issue about 
which itis produced as evidence, But in 
this case the plaintiff himself in the witness- 
box said that he had received this notice 
from the Court and that he had appeared in 
Court and he had fought this case against 
the defendant, 4th party, and that the order 
had been passed in his favour. It is, therefore, 
clear tbat this was a notice issued ina 
criminal case between the plaintiff and defend- 
ant No. 4 in the year 1905 and if it is 
admissible it would, therefore, be evidence that 
there was a quarrel between Ajaib Jha and 
Udai Jha about a piece of land in the year 
1905., 

As regards its being a public document we 
think that there can be no doubt that it is 
the record of the act ofa tribunal, in one 
sense itis theact of the tribunal itself. It 
is the only authority by which the accused 
person can be brought: before the tribunal 
and it is in its essence the strong arm of the 
tribunal stretched out to bring the accused 
person into its presence. It is clearly, there- 
fore, theactof the tribunal, Itis alsoin 
the case of notice under section 107 the 
record of another act of the tribunal, 
inasmuch as it sets out the ground upon 
which the tribunalis acting and calls from 
the party summoned to show cause, so that 
in any case ib appears to us to bea public 
document; and that beingso andit being 
shown that the parties mentioned therein 
were the plaintiff and defendant No. 4in 
this case, the learned Judge in the Court 
below was right in using it as evidence. 

As thisis the only point raised in this 
second appeal the appeal must be dismissed 
with costs. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Orvit MISOELLANGOUS Sscoyo Aepaar No. 31 
or 1913. 
March 4, 1914. 
Present:—-Mr. Justico Wallis and 
h Mr. Justice Ayling. 
ABDUL LATIFF SAHIB AND ANOTHER — 
DEFENDANTS —-ÅPPELLANT3 
; versus 
BATHULA BIBI AMMAL—P.atntirr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1008), O. XXI, 
+. 2, cls. (1) and (8)—Decree for delivery of immoveable 
property and paynent of money—Payment out of 
Court not certified cannot be recognized. 

Order XXI, rule (2), clause (1), of the Civil Proce- 
dure Code, appliesto decrees of all kinds under which 
money is payable; where, therefore, the payment of 
money in satisfaction of such a decree is not certified 
to Court, it cannot be recognized. 

The distinction which existed under the repealed 
Code, between decrees for mere payment of money 


and other decrees, has been done away with by the 
present Code. 

Baba Mohamed v. Webb, 6 C. 786;8 C. L. B. 86 and 
Sankaran Nambiar v. Kanara Karup, 22 M. 182; 8 M. 
L. J. 175, referred to. 


Appeal against the order of the District 
Court of North Arcot, dated 25th February 
1913, in Appeal Suit No. 498 of 1912, 
preferred against that of the District Munsif 
of Ranipet, in Execution Petition No. 322 of 
1912, in Original Suit No. 662 of 1909. 

Mr. R. Subramania Ayer, for the Appel- 
lants. i 

Mr. T. Pattabhiram Aiyer, for the Respondent. 

JUDGMENT.—In this case. there was a 
decree for the delivery of certain immoveable 
property and for the payment of money. 
In answer to an application for execution, 
the defendants have set up an alleged pay- 
ment of Rs. 500 by way of adjustment. Both 
the lower Courts have overruled their 
objection under Order XXI, rule 2, clause 
3 of the Code of Civil Prosedure as the 
adjustment was not certified, We think 
they were right, Order KAT, rule 2, clause 
(1), says that where the decree—-which read 
with the earlier part of the sentence means 
a decree of any kind under which money 
is payable—is adjusted in whole or in part 
to the satisfaction of the decree-holder, 
the decree-holder shall certify such adjust- 
ment to the Court. The decreo in the 
present case is only of the kind dealt with 
in the section, and the section is, therefore, 
applicable. The appellant relies upon 
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Sankaran Nambiar v. Kanara Karup (1) to 
show that the rule does not apply to 
decrees which provide for the delivery of 
immoveable property. 4 

The section has now been amended so as 
to apply to decrees of any kind under 
which money is payable, and we see no 
reason for refusing to give full effect to 
its provisions. We may observe that under 
the Code of 1859 it was heldin Baba Mohamed 
v. Webb (2) that the corresponding provisions 
as to adjustments were not confined to 
adjustments of money-decrees. In Sankaran 
Nambiar v. Kanara Kurup (1) the learned 
Judges relied upon subsequent changes in 
the Code, but the effect of these changes 
has been done away with by the inserticn 
in the present section of words rendering 
it plainly applicable to the present case. 

This appeal is dismissed with costs. 


Appeal dismissed 
(1) 22 M. 182; 8 M. L. J. 175. 
(2) 6 0. 786; 8 ©. L. R. 36. 


” “ALLAHABAD HIGH COURT. 
Lerrers Parext Arrear No. 61 or 1913. 
January 3, 1914. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Bannerji, Kr, 
THAKUR DIN—Ptatntivs—AppeLbaNnt 

rversus š 
SEETLA SAHAI AND OTHERS— DEFENDANTS 
~~ RESFONDENTS. 

Hindu law— Joint family—Agreement to sell by one 
brother with consent of other binding as against 
subsequent sale by both. 

An agreement to sell joint property by one of 
the two brothers, who constitute a joint Hindu 
family, with the consent of the other, is binding as 


against a subsequent sale of the same property by 
both the brothers, 


Letters Patent Appeal against the decision 
of Justice Sir Harry Griffin, reported as 20 
Ind. Cas. 247, wherein the full facts of the 
case are stated. ` 

The Hon'ble Dr. 
for the Appellant. 

Dr. 8. O. Banerjt, for the Respondents. 

JUDGMENT.—We are quite satisfied that 
the lower Appellate Court intended to find 
and did find that the sale made to the 
plaintiff was .made with the full consent of 


Te) Bahadur Sapru, 
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both the brothers, Upon this finding the 
decree of the lower Appellate Court was 
correct, and the decree of the learned Judge 
of this Court was not correct. We accord- 
ingly allow the appeal, set aside the decree 
of this Court and restore the decree of the 
lower Appellate Court with costs of both 
hearings in this Court. 
Appeal allowed. 


Se men 


MADRAS HIGH COURT. 
C:vit Miscettanzous Peritos No, 1223 or 
1911. 
January 28, 1914, 

Fresent:—Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 
TUNGALA MALLANNA~Dzrenpanr— 
PETITIONER 
versus 
GOTTUMUKKALA RAMARAJU (oren) 

AND OTHERS— PLAINnTiIF¥S— RESPONDENTS. 

Madras Estates Land Act (Mad. Act I of 1908), s. 3, cl. 
5, sub-cl.(2)—Inferior proprietor, holding under ‘Missal’ 
conditions—Land-holder—Cowledar, whether tenant 
— Waste land. 

An inferior proprietor holding an estate under a 
“Missal” is a land-holder under section (3) clause 5 
of the Hstates Land Act. 

A Cowledar under an inferior proprietor, whose 
cowle provides that he is to be placed in possession 
of the lands, that he is to pay the fist due to Govern- 
ment, that he is to bear the charges of establishment 
etc, that he is to act subject to “Missal” condi- 
tions and pay the inferior proprietor a profit, is not 
a tenant but one merely dealing with the land on 
behalf of the inferior proprietor, 

The provisions cf section 3, clause 7, sub-clause 
(2), apply only to a letting after the passing of the 
Act. 

Petition praying that the High Court 
will be pleased to direcS the Government 
Agent, Godavari at Coconada, to review his 
judgment in Appeal Suit No. 4 of 1911, 
presented against the decree of the Assiat- 
ant Agent, Badrachalam, in Original Suit 
No. 11 of 1908. 

Mr. P. Narcyanamurthi, for the Petitioner. 

Mr, T. Prakasam, for the Respondent. 

JU DGMENT.—The question for desision 
is whether the appellant defendant, is an 
occupancy tenant. 

The plaictif is the cowledar of the 
Nandigama Estate which is held under u 
“Missal” by a person who is styled tho 
inferior proprietor. The inferior proprietor 
js clearly a land-holder under the Estates 


- falls within 


Land Act, section 3, clause 5. Under that 
clause every person entitled to collect the 
rents ofthe whole or any portion of the 
estate alao is a land-holder. The appellant 
contends that the resļpondent, plaintiff, 
this definition. The ccwle 
under which the plaintiff claims to recover 
posseasion provides that he is to bə placed 
in possession of the lands, that he is to 
pay the isć due to Government, that he 
is to tear the charges of establisl ment ete, 
that he is to act sabject to ‘Missal’ con- 
ditions and pay the ivferior proprietor 
“a profit” of Rs. 800 per annum. These are 
clearly not the terms of a tenancy. The 
possession which was given to the cowledar is 
such possession asthe proprietor had, We 
have no’ hesitation in holding that the 
plaintiff is not a tenant but a person 
entitled to deal with the land on behalf of 
the inferior proprietor inc!nding the right 
to collect the rent. If the plaintiff is a 
land-holder then it is not denied that the 
defendant is a tenant. Section 6 of the 
Act confers on him a permanent right of 
occupancy unless, as is contended before us 
by the plaintift’s Counsel, the land is ‘old 
waste’ under section (3), clause (7), sub- 
clause (2). It is clear that this provision 
applies only to any letting after the passing 
of the Act. If by surrender or otherwise 
the plaintiff gets possession of this land 
and lets it after the passing of the Act 
and the land was not held with any per- 
manent right of occupaney for 10 years 
prior to such letting, the land is old waste, 

We are of opinion that the defendant is 
a tenant with permanent right of occu- 
pancy in his holding. We direct the agent 
to review his jadgment in . accordance with 
the above observations. Costs will abide 
the result. 

Appeal accepted, 


582. 
GAFUR KHAN V. SECRETARY OF STATE, 


ALLAHABAD HIGH COURT. 
Privy Covnoin Apprication No. 2 or 1914, 
March 27, 1914. 

-Present:—~Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Bannerji, Kr. 
Kuar M. A. GAFFOOR barca ala 
* —A PPLIGANT 
versus 
SECRETARY or STATE ror INDIA 
in COUNCIL AND oTanRs— DEFENDANTS — 


Opposite Parry. 

Civil Procedure Code (Act V of 1908), s. 110— Privy 
Council Appeal—High Court dismissing appeal on ap- 
pellant’s failure to furnish security for costs3—Sub- 
stantial question of law. 

Where an appellant on being ordered by the High 
Court to furnish security failed to do so and on his 
appeal being dismissed on that ground applied for 
permission to appeal to the Privy Council: 

Held, that, as the appeal did not involve a sub- 
stantial question of law, the permission applied for 
could not be granted. 


Mr. Ryzes, for the Opposite party. 


ORDER.—This is an application for leave 
to appeal to His Majesty in Council. 
The facts are these: The plaintiff instituted 
a suit in the Court of the Subordinate Judge 
of Cawnpore claiming a declaration of his 


title to certain property. The. suit was 
dismissed by the Court of first, instance 
upon various grounds. The applicant 


presented an appeal to this Court which was 
admitted. Subsequently an application was 
made on behalf of one of the respondents 
that the appellant should ba ordered to give 
security for the costs of the appeal and 
also of the Court below. By an order 
dated the 28th of Jane 1913 this Ooart 
was pleased to order that the plaintiff 
should furnish security within one month. 
Security not having been furnished this 
Court on the 30ch of July 1913 dismisged 
the appeal on the ground that security 
_ had not been furnished in compliance with 
its order. This order was passed under 
the provisions of Order XL1, rule 10, sub. 
rule (2). The applicant now seeks to 
obtain leave to appeal from this order. 

We will assume for the purposes of our 
order that the order is a -final order. We 
will also assume (although it is not very 
clear from the plaint or memorandum of 
appeal) that the suit out of which the 
proposed appeal arises related to property 
of the value of Rs. 10,900 or upwards. As 
the order of this Uourt had the eftect of 
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affirming the decree of the Ovurt below 
we have to see whether_or not the appeal 
involves a substantial question of law. The 
only question involved in the appeal is. 
whether or not this Court was justified 
under the circumstances of the case in 
ordering the appellant to give security for 
costs. Ifthe Court was justified in ordering 
security for costs to be given it had no 
option but to reject the appeal when the 


. order for security was not complied with. 


We find it quite impossible to certify that 
the proposed appedl involves a ‘substantial 
question of law. We, therefore, dismiss the 
application but make no order as to costs. 
Application dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvik Arrear No. 1137 or 1912. 
January 28, 1914, 
Present: —Mr. Justice Rattigan and 
Mr. Justice Beadon, 
Musammat FATEH NISHAN— PLAIN EY — 
APPELLANT 
versus 
Sayad AHMAD SHAH AND orners— 
DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (11 of 1905), s. 12(b)(3), (4), 
(c) 2— Widow, right of ~Proprietary holding — —Occu- 
pancy-holding ~Heir—Co-sharer, 

A mother or a widow not being ‘heirs’ within the 
meaning of Customary Law cannot exercise a right 
of pre-emption as such under sub-clause ‘thirdly’ of 
clause (b) section 12, but can do so as co-sharers, 
under sub-clause ‘Sfourthly’ of clanse (b). 

Musammat Kauri v. Jamiat Singh, 34 P. R. 1893, 
referred to. 

The mother of an occupancy tenant has no. right 
whatever to succeed on the latter’s death to occu- 
pancy rights held by him and her claim to (pre-empt 
can only “fall under clause (c) sub-clause ‘secondly’. 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi Division, dated 
the 22nd April 1912, varying that of the 
Subordinate Judge, Rawalpindi, dated the 
10th February 1912, decrecing plaintif’ 8 
claim, 

Chaudhri 
lant. 

Lala Moti Lal, for the Respondents. 

JUDGMHNT.—The learned Divisional 
Judge has held that respondents have a 
preferential righb of pre-emption, under 


Nabi Bakhsh, for the Appel- 
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seation 12 (b) (2), to plaintiff (the mother 
of the vendor) whose rights, he holds, fall 
under section 12 (b) (3) of the Pnojab 
Pre-emption Act. The plaintiff has ap- 
pealed to this Court, and it has been pointed 
out to us, that the learned Judge has fallen 
into error in stating that respondents are 
co-sharers with the vendor in the land 
sold, As a matter of fact, they are not 
co-sharers in the land held by the vendor 
as proprietor, and with regard to the land 
held by him as occupancy tenant, they are 
co-sbarerg merely in Khata No. 54/116 or 
in other words only in 1 kanal 13 marlas 
out of the total area of the land sold. 
As regards that small plot of land, their claim 
to pre-empt would, of course, fall under 
section 12 (b) (2), but as regards the rest 
of the land, they can only claim under 
sub-clause 3 of clause (b). At the same 
time, this mistake made by the Divisional 
Judge does not materially help the plaintiff. 
She is, we find, a co-sharer in the property 
sold, bat as such, she could claim only 
under sub-clause “fourthly” of clause (b). 
It is contended, that she can also claim 
under sub-clause “thirdly,” as being a 
person who would be entitled to inherit 
the property in the event of the vendor 
dying without an issue. We cannot accede 
to this contention. In our opinion, neither 
a mother nor a widow; who obtains 
possession of property left by her son or 
husband for enjoyment during ner life or 
avy shorter period, can be regarded as an 
“heir” to that property within the meaniog 
of Customary Law. As observed by Sir 
Meredyth Plowden in Musammuat Kauri v. 
Jamtot Singh (1): “The widow’s original right 
to maintenance has developed in many 
tribes into a right to possession of 
her husband’s land for her maintenance by 
sufferauce of the reversioners.” This exactly 
expresses the position which a mother or 
a widow holds when she happens to be 
in temporary possession of 
perty. t g 
The above remarks refer to the claim 
of the plaiotif so far as the proprietary 
lands are concerned, As regards the lands 
held in occupancy tenure, itis clear from 
section 59 of the Punjab Tenancy Act that 
the plaintiff, as the mother of the vendor, 


(1) 84 P. R. 1893. 


landed pro-- 


would have no right whatever to succeed 
on nis death. Accordingly plaintiff's right 
of pre-emption must fall under clause (e) 
sub-clause “secondly,” and as such it is 
obviously far inferior to the right of the 
respoudents. 

In arguments before us 
urged, that the land in suit was not 
ancestral qua the respondents. This, hox- 
ever, ig a point that was not raised in the 
Courts below and is uot urged in the 
groands of appeal filed in this Court. In 
the circumstances we caunot allow it to bə 
raised now. 


The resalt is that the plaintiff's appeal 
fails and is dismissed with costs. 


Mr. Nabi Bakhsh 


Appeal dismissed, 


MADRAS HIGH COURT. 
` Apppat, ÅGAIYST APPELLATE ORDER No, 5 oF 
1913. 
December 19, 913. 
Present: —Mr. Justice Sadasiva Aiyar ani 
Mr. Justice Spencer. 
ABDUL KADIR ROWTHER AN3 ANOTHER 
— JUDAMENT- DEBTORS —PETITIONERS 
` VOETIUS 


KRISHNA MALAMAL NAIR, 
KARNAVAN avp MANAGER or tae 
TARWAD —Decres-HoLpER—ResponpEent. 

Limitation Act (XV of 1877), Sch. II, Art 179—~Pro. 
perty attached —Encumbrance Certificate—Oral applica- 
tion to produce—Step-in-aid of execution—Limitation 
Act (IX of 1908), Sch. I, Art. 182 (5). 

An application by a decree-holder for an adjourn- 
ment to enable him to produce an encumbrance 
certificate in respect of attached property is made to 
further the execution proceedings with offect and is a 
step-in-aid of execution within the meaning of 
Article 179 (5) [Article 182 (5) of the present Act] of 
Schedule II of the Limitation Act, 1877. 

Narsingh Dayal Singh v. Kali Oharan Singh, 5 
Ind. Cas. 147; 14 0. W. N. 486; Amar Singh v. Tika, 
8 A. 139; 5 Ind. Jar. 480; Maneklal Jagjivan v. Nasia 
Raddha, 15 B. 406, followed. 

Kartick Nath Pandey v. Juggernath Ram Marwart, 27 
C. 285, dissented from. 

Avpeal against the order of the District 
Court of South Malabar, in Appeal Suit 
No 904 of 1911, preferred against that 
of the Subordinate Judge of South Malabar 
at Palghat, in Execution Petition No. 751 of 


1911, (Original Suit No. 40 of 1903), 
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Mr. K. Narain Rao, for the Appellant. 
Mr. T. R. Ramachandra Aiyer (with him 
Mr. N. A. Krishna Aiyer), for the Respond- 


ent. 
JUDGMENT. 


Sapasiva Alyar, J.—Unless the oral appli- 
cation for an adjournment of the hearing of 
a previous execution petition made by the 
decree-holder on the 7ch August 1908 is 
held to be an application to takea step-in- 
aid of execution, the present execation 
application of 8rd July 1911 is clearly harred 
by limitation. 

The questiou is not free from difficulty. 
In Kartich Not» Pandey v. Juggernath Ram 
Marwari (1) there is an obiter dictum show- 
ing that an application for adjournment to 
enable the decrée-holder to conduct his 


petition further with effect, is not an appli-. 


cation to take a step-in-aid of execution. 

A different view was taken in Nursingh 
Dayal Singh v. Kali Oharin Singh (2) where 
the point directly arose, 

The learned Vakil 
debtors (appellants before us) 
distinguish Narsingh Dayal Singh v. Kal 
Oharan Singh (2) from the present case 
on two grounds:~~ 

(a) That the application for adjournment 
relied on in Narsingh Dayal Singh v. Kali 
Oharan Singh (2) was in writing and not 
oral; 

(b) that the application in that case was 
an application for an adjournment to enable 
the decree-holder to produce an affidavit as 
evidence to carry on those execution proceed- 
ings further whereas it was not so in the 
present case. 

IT think thal neither of these contentions 
is sound. There is nothing in Article 179 of 
the Limitation Act which requires the appli- 
cation to take some step-in-aid of exeention 
to he in writing. Amar/Ñingh v. Tika (3) 
and Manehlal Jugivin v. Nastia Raddha (4) 
are direct authorities to the contrary and I 
am prepared to follow them, 

Then as regards the other distinction 
sought to be made I 4m unable to see that 
the application for an adjournment to enable 


(1) 270. 286, i 

(2) 5 Ind. Cas. 147; 14 0. W. N. 486, 
(3) 3 A, 189; 5 Ind. Jur. 480, 

CL) 15 B. 405 at p. 407, 


for the judgment-- 
sought to” 


the decree-holder to produce affidavit evi- 
dence in aid of farther proceedings [which 
was the application in Narsingh Dayal 
Singh v. Kali Charan Singh (2)] stands 
on a better footing than an application 
for an adjournment to enable the deoree- 
holder to praduce an encumbrance vertificate 
in respect of the attached property in aid 
of further proceedings in execution. 

Then reliance is placed by the appellant's 
Vakil on the reason given in the obrter 
dictum in Kartick Nath Pandey v. Juggernath 
Ram Marwari (1). Thatreason is that an 
application for adjournment is in retardation 
of the exeeution proceedings and not in the 
aid of the execution proceedings. I think 
that there is a fallacy in this reasoning. 
When an application for an adjournment is 
made by the judgment-debtor it is almost 
invariably to retard the execution proceed- 
ings. As regards an application by the 
decree-holder it may ke one of three things: 

(a).it may be to get an order in aid; 

or (b) it may be to get an order in retar- 
dation; 

or (c) ib may be to get an order which is 
neither. 

An application by-the decree-holder to 
give time to the judgment-debtor merely as 
a matter of grace is a step in retardation, 
An application for an adjournment to enable 
the decree-holder to produce records or 
evidence necessary to effectively conduct the 
execution prcceedings further will be an 
application to get an order in aid. Sheshdasa- 
charya v Ehimacharya (5), Haridas Nana- 
bhai v. Vithaldas Kisandas (6), Pitam Singh 
v. Tota Singh (7) and Kunhi v. Seshagirt 
Bhakthan (8). 

An application by the decree-holder to 
draw money deposited in Court or to obtain 
copies of sale lists (without anythiog to 
indicate that they were necessary to aid 
further execution) will be application neither 
in ald nor in retardation. i 

In tke present case, I think tkat tho 
application for an adjournment was for an 
order in aid. b 

I think that the Legislature is a little 
harsh on decree-holders in fixing the date 

(5) 17 Ind. Cas. 969; 14 Bom. L, R. 1204; 37 B. 317, 

(6) 17 Ind. Cas. 80; 86 B. 688; 14 Pom. L. R. 765. |, 

(7) 29 A. 801 at p. 3802; 4 A. L. J. 184; A. W. N, 


(1907) 74. > 
(8) 5 M. 141, . 
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of applying for execution as one of the start- 
ing points for limitation for calculating the 
three years’ period for the next subsequent 
application in execution, instead of the date 
on which the proceedings in the previous 
application for execution lerminated, and | 
should be glad if the Limitation Act is 
amended so as to fix the latter date. But 
the harshness is mitigated to some extent 
by allowing the date of ‘applying to take a 
step-in-aid to be also a starting point and 
I think thatif even an oral application is 
really for an order which will be a step-in- 
aid (and not merely for an order which will 
be indifferent or retarding} a liberal inter- 
pretation should be put on Article 179 
so as to enable a decree-holder to obtain the 
fruits of his decree. 


In the result I would dismiss the appeal - 


with costs, 
SPENGER, J.—I concur. 
Appeal dismissed. 





PUNJAB CHISF COURT. 
Second Civiu Arrear Ne. 938 cr 1908. 
November 24, 1909. 

Present: —Mr, Justice Rattigan and 
Mr. Justice Shah Din, 
SULTAN AND OTRERS—~I)EFENDANT3— 
APPELLANTS 
versus 
ALI MUHAMMAD—Prarsr. FF, 
GULLAN AND ANOTHER-— DEFENDANTS — 


RESPONDENTS. 
Custom—Succession — Daughter —Oollaterals --Female 
descendants - Muhammadan Jats of. Sanawan Tahsil, 


Muazaffargarh district —Self- acquired property —Ancest-- 


val property. 

In the Muzaffargarh District the rights of females 
_ are very generally recognizsd especially among 
Muhammadan Jats and Pathans, 

Javan v. Sahib Khatun, 2 Ind. Oas. 71; 44 P. R. 
1909; 69 P. W. R. 1909, 67 P. L. R. 1909, referred to. 

The word aulad, when used with regard to succes- 
sion in a tribe which recognizes females as heirs, must 
be taken to include female as well as male heirs. 

Chiragh Bibi v. Hassan, 19 P. R. 1908; 70 P. L. R. 
1906, referred to. 

Second appeal from the decreə of the 
Divisional Judge, Maltan Division, dated 
25th February 1908, modifying. the order 
of the District’ Jadge, Muzaffargarh, dated 
31st October 1906. 

Mr. Rajindar Parshad, for the 


lants. 


Appel- 


. Mr. Muhammad Hussain, for the Respond-, . 


ents, 
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JUDGMENT.—The fasts of the case are 
fally set forth in the judgments of the 
Courts below. The pedigree-table given 
at page 11 of the printed paper-book is 
ovrrect so far as it goes, but it is go far 
defectivo that it does not state that Gaman 
had a daughter, Musammnat Sardaro, who 
married Barkhurdar, the father of the 
plaintiffs. In the present appeal we are 
concerned merely with two wells, Hamzawala 
and Berwala, and the lands thereto at- 
tached. It is admitted that this part of 
the estate of the late Kalu (who died 
childless) was acquired by Gaman and was 
not ancestral guz the defendants-respond- 
ents who are the descendants of Allah 
Bakhsh and Hassan. The parties are 
Muhammadan Jais of Tahsil Sanawan, in 
the Muzaffargarh District, and the question 
is whether plaintiffs who are the sons of 
Musammat Sardaro (the daughter of Gaman) 
have a preferential right to succeed to 
this part of estate as against defencants 
who are collaterals related in the 38rd or 
4th degree to the deceased. Plaintiffs are 
also equally related in the male line, but 
they contend that by the custom of their 


‘ tribe they, as the descendants of Musammat 


Sardaro, are entitled tothe whole of this 
part of the property. Their claim has been 
decreed qua that property by the Divisional 
Judge and after hearing Mr. Rajindar Par- 
shad’s arguments to the contrary, we have no 
hesitation in affirming the decree of the 
lower Appellate Court. 

Itis obvious from the provisions of the Riwaj- 
t-am of the district and also from the decision 
of this Court in Savan v. Sahib Khatun 
(1) that in the Muzaffargavh District the 
rights of females are very generally recogniz- 
ed, especially among Muhammadan Jats and 
Pathans. According tothe Riwij-t-am when a 
man dies leaving no male lineal descendants, 
widow, daughter ordaughter’s son, the property 
devolves successively on (1) his father (2) his 
brother or their descendants; (3) his sisters or 
their descendants; (4) his mother; (5); his 
grandfather or his grandfather’s descendants, 
and (6) so on to the other male agnates. The 
last provision we take {> mean that if their 
is no grandfather, or descendants of a grand» 
father, the source of descent must be looked 


(i) 2 Ind. Gas. 71; 44 P, RI 1009; 67 P, L. R. 1909, 
69 P. W. B. 1909. 
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for among the other agnatic ancestors of the 
deceased and their descendants, z.e., the 
great-grandfather on the paternal side and 
his descendants andsoon. The word used 
for descendants is ‘‘aulad” and as pointed 
out in Ohiragh Bibi v. Hassan (2), 
this expression when used with regard to 
succession ina tribe which fully recognises 
females as heirs must be taken to 
include female as well as male heirs. We 
see no reason to discredit the Riwaj-7-1m ‘as 
a correct exposition of the rules obtaining 
with regard to succession and in Savan 
v. Sahib Khatun (1) its provisions were 
found to be fully established as regards the 
right of a sister to inherit in preference 
to agnates related to the deceased in 
the 5th degree. In face of this decision it 
is absurd to contend that the provisions of 
“the Riwaj-i-am are not supported by instances 
avd that ib is, therefore, of no value. 
Accepting, therefore, the Riwai-i-am as our 
guide, we find thatin the present case the 
contest is between collaterals, on the one hand, 
and the descendants of a great-grandfather, 
on the other hand. The property was 
actually acquired by that great-granudfather 
and though plaintiffs are his descendants 
through a female Musammat Sardaro, (his 
daughter and their mother), they are 
nevertheless his descendants within the 
meaning of the rule andas sush entitled 
to succeed in preference to the defendants. 
Mr. Rajindar Parshad laid great stress upon 
the ruling of the Fall Beach in Hamira 
v. Ram Singh (3) and argued that this 
cannot be regarded asa case in which a 
daughter's sons are competing with collaterals, 
We fully admit shis contention and we decide 
in favour of plaintiffs, not on the ground 
that they must be regarded as the sons of 
Gaman’s daughter, babon the ground that 
they are the descendants of Gaman and as 
sash entitled under the provisions of the 


Riwaj-i am to succeed to this part of the- 


estate in preference to defendants. We are 
not here concerned with the succession to 
the ancestral part of the estate, but we may 
add that it might well bs open to question 
whether plaintiffs would not be the rightful 
heirs to that also. This point, however, has 
been decided against them and as they have 

(2) 19 P. R. 1906; 70 P. L. R. 1906 

(8) 184, P. R. 1907; 74 P. L, R. 1908; 85 P. W. R, 
1907. 
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not appealed from that finding we have 
nothing further to say with regard toit, But 
we accept unreservedly the dəcree of the lower 
Appellate Court as regards that part of the 
property under appeal and we accordingly 
dismiss this appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Secano Crvin Appear No. 1677 or 1912. 
January 30, 1914. 
Present: — Mr. Justice Rattigan and 
Mr. Justice Beadon. 
BISHEN DAS—DEFENDANT—ÅPPELLANT 
versus 
Musammat MANSA DEVI— PLAINTIFF — 


RAM PARTAP—DErENDANT— RRSEONDENTS, 

Hindu Law—Maintenance—Step-mother, right of— 
Partition among sons— Status of step-mother. 

Under Hindu Law, Dayabhaga as well as Mitak- 
shara, a step-son is not bound to contribute to the 
maintenance of his step-mother after a partition of 
the joint property has been effected between him and 
his step-brother (the son of his step-mother), 

Hemangini Dasi v. Kedarnath Kundu Chowdhry, 
16 0. 768 (P. 0.0; 161. A 115, followed, 

Chowdhury Thakur Proshad Shahi v. Musammat 
Bhagabati Roer, 1 C. L. J. 142; Damoodur Misser v. 
Senabutty Misrain, 8 O. 537 at pp. 542, 543; 6 Ind, 
Jur, 584; 100. L. R. 401, Tahaldai Kumri v. Gaya 
Prosad Sahu, & Ind. Cas. 1365; 37 O. 214; 14 0, 
W. N. 443; 11 C. L. J. 588; Kumaravelu v. Virana 
Goundan, 5 M. 29; Muttammal v. Vengalakshmi. 
ammal, 5 M. 32, Mari v. Chinnammal, 8 M. 107; Kes- 
serbai v. Falab Raoji, 4 B. 188; Savitribai v. Imami- 
bat, 2 B. 614; Lala Joti Lal v, Durani Kower, B, L. R, 
Supp. Vol. Part 1, p. 67 (E.B.}; Rama Nand Y. Surgiani, 
16 A. 221; A. W. N. (1894) 47, Dfwsammat Kirpi v. 
Ramjas, 153 P. R. 1889, referred to. 


Second appeal from the decree of the 
Divisional Judge, Jullundur, dated lat 
July 1912, modifying that ofthe District 
Judge, Jullundur, dated 27th February 
1912, decreeing plaintiff's claim. - 

Mr. Nanak Ohand for Rai Bahadur Lala 


` Sukh Dial, for the Appellant, 


Mr. Duni Ohand, for the Respondent. 
JUDGMENT.—The parties are Brahmans 
of the town of Nur Mabal in the Jullundur 
District and follow the Mitakshara system of 
Hindu Law. The following table willhelp to 
explain the questions involved in thisfappeal: 
BUDHA MAL, 


Musammat A. (dead)—-Labhu Ram—Musam mat Mansa 
“Dervi (plaintiff), 
Bishen Das 
(defendant). Ram Partap, 


(defendant). 


> 
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Labhu Ram, plaintiff's husband, pre- 
deceased his father, Budha Mal, and died 
many yearsago, After his death, Musammat 
Mansa Davi was maintained by Budha Mal 
and onthe death of the latter received the 
same amount of maintenarees, viz., Rs. 25 per 
mensem, from guardians of the two minors, 
Bishen Dasand Ram Partap. The two latter 


came of age ashorttime ago, and thereafter ` 


. partitioned tnter se the joint property which 
they had inherited from their grandfather, 
Budha Mal. Lt appears to be a very valuable 
property and it is not suggested that the sum 
of Rs. 25a month as maintenance for the 
plaintiff is excessive. In the present suit she 
claims to receive this maintenance from both 
her step-son, Bishen Das, and her son, Ram 
Partap. The latter admitted the claim and 
expressed his willingness to contribute half 
of the allowance, provided his step-brother 
agreed to pay the other half. 

The District Judge, Rai Chani Lal, decreed 
the claim against defendants in equal shares, 
and in his judgment held that, inasmuch 
asa mother ona partition among her sons 
to which she was made no party is entitled 
to bavea share’ equal tothat of a gon set 
apart for her maintenance, it was clear that 
her maintenance was a charge on the whole 
estate of Budha Mal as it stod before parti- 
tion between defendants, and that con- 
sequently she was entitled to claim it from 
both of them and to make it a charge on the 
estate of the deceased in the hands of each 
of them. He further foand that about 100 
ghumaons of land in Mauza Gamtala had been 
retained as their joint property by the defend- 
ants and that the plaintiff sould, in any 
event, claim her allowance from that ‘part 
of the estate which, according to the learned 
Judge, was wellable to cover the mainten- 
ance allowance. : 


Defendant No. |, Bishen Das, appealed . 


tothe Divisional Judge, but his appeal-was 
dismissed on the ground that under the 
Mitakshara system of law, which differs in 
this respect from that ofthe Dayabhaga, a 
step-sda is. bound- to contribute to his step- 
mother’s maintenance, even after a partition 
has been effected between him and his step- 
brother. The learned Judge was also of 


opinion that plaintifi’s claim was really that - 


of a.daughter-in-law who asks to be maintain- 
ed. ont ot the father-in-law’s property, her 
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own husband, Labhu Ram, having died in the 
life-time of Budha Mal and having presumably 
been a co-parcener in the property. 


Bishen Das has preferred a farther appeal 
to this Court, and the questi.n of Hindu Law 
involved, viz., whether under the Mitakshara 
system a step-son is bound to contribute 
to the maintenance of his step-mother after 
a partition of the joint property has 
been effected between him and hig step. 
brother (the son of his step-mother), is one 
that has been argued before us at some con- 
siderable length and is of no small difficulty. 
Their Lordships of the Privy Council in 
Hemangint Dası v. Kedarnath Kundu Chow- 
dhry (1) bave held that “where there are 
several groups of sons, the maintenance of 
their mothers must,so long as the estate 
remains joint, bea charge upon the whole 


‘estate; but when a partition is made, the law 


appears to be that their maintenance is to 
be distributed in accordance with relation- 
ship, the sons of éach mother being bound 
to maintain her. The step sons are not 
under the same obligation.” This decision 
was given ina case from Bengal and was 
obviously based on the Dayabhaga, system. 
It is contended before us that upon this point 
there is a difference between the two systema 
of law founded on the fact that the step- 
mother is, according to the Mitahshara regard- 
ed asthe mother (Mata) of her step-son 
whereas she is not so regarded in the 
Dayabhaga. In support of this argument refer. 
ence is made lo paragraph 479 (2) of Mayne’s 
work on Hindu Law,” where it is said that 
the writers of the Bengal School differ in 
this respect from those of other Provinces 
since they exclude a step-mother from 
the operation of the texts which 
speak of the share of a mother, and also 
to paragraph 566 of the same work where the 
author remarks: “The Bengal Pundits have 
on several occasions, asserted that the word 
Mata’ in the Mitakshara includes a step- 
mother.” Furthermore, we were referred to a 
passage in Golap Chandra Sarkar’s “Hindu 
Law” at page 387, where the author 


- speaks of the decision of the Privy Council as 


laying down an inequitable rule due to 
misapprehension of the Dayubhog:. In our 
opinicn theruling of their Lordships of ‘the 


(1) 16 C. 755; 161. A. 115. 
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Privy Council is final and authoritative 
upon the question which was before them far 
decision, and nonetheless so because it doas 
not happen to. meet with the approval of a 
particular writer upon Hindu Law. Nor do we 
consider it within our province to defend that 
decision against the charges bronght against 
it by Mr. Golap Chandra Sarkar, Their Lord- 
ships’ pronouncement upon a point of Hinda 
vw is binding upon all Courtsin this country 
and we mast, therefore, act upon it in this 
oase, unless it can be established that there 
is quod the particular pint before us an 
essential differensa between the Dayibhaga 
and the Mitakshara saystems of Hindu 
Law. e 

Me. Dani Chand, for respondents, was 
unable to cite any authority directly ia 
point in support of his argument that the 
step-mother was entitled, under the Mittk- 
shara, to claim maintenance from her step-son 
after the joint property had baen partitioned 
between that step-son and her own son. He 
argued, however, that the difference did in 
in fact exist, and mast necessarily exist, 
because under the Mitakshara system, the 
step-mother was treated for all purposes as 
the Mata or mother of her step-son. The 
learned Counsel relied upon the case 
af Chowdhury Thakur Proshad Shahi v. Musim- 
mat Bhagabati Kosr (2) and the decision of 
the Calcutta High Court ia Damoodur Misser 
v. Senzbutty Misratn (3). Thess anthori- 
ties are cartainly in his favour, bai pz contra 
we have anoverwhelming weight of authority 
in support of the proposition that under the 
Mitakshara a step mother is not regarded as 
Maia, or mother, and that she is not in any 
case an heir to herstep-son, as she would te 
if her position were that of mother—[See 
Tahildai Kumri v. Gryt Prosid Sahu (4) 
Rumaraceluv. Virana Gounlan(5), Muttammai 
v. Vengalakshmiammal (6), Mari v. Ohinnim- 
mal (7) and the opinion of Muttusami Aiyar, 
J., at p. 129, Kesserbat v. Valıb Raoji (8), 
Savttribat y. Luanioat (9), Lala Joti Lal v, 

(2) 1 C. L. J. 142. ‘ : 

(8) 8 0. 537 at pp. 542, 543; 6 Ind. Jur. 584; 100. 
L. R. 401. ` 

(4) 5 Ind. Cas, 135; 37 C. 214; 14C. W. N. 443; 11 
©. L. J. 588. 

(5) 5 M. 29. 

(6) 5 M. 32. 

(7) 8 M. 197. 

(8) 4 B. 188. 

(9) 2 B. 573, 
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Durani Kower (10), Rama Nand v. Surgtani 
(11) and Musammat Kirpi v. Ramjas (12). 
To a like effect is the statement of the law 
given in Trevelyan’s “Hindu Liaw” (1912) at 
page 374, 

There being thus, upon the weight of 
authority, n> difference between tne two 
systems of Hindu Law, the Dayzbhag: and 
the Mitatstara, as to the position and rig ‘its 
of a step-mother, we mast deside this ess 
in acsordance with the decision of the Privy- 
Council iu the case above cited and hold thas 
the plaintiff has, in the circumstances, 
no claim to be maintained by her step-son 
Bishen Das. 

It is only necassary in conclusion to add 
afew words with regard to the Divisional 
remark that plaintiff is really 
claiming as the daughter-in-law of Budha 
Mal. This is an aspect of the question that 
apparently never struck the plaintiff herself 
or her legal advisers, She claims a3 the 
mother of the present holders of the estate 
and rightly so, for whatever her rights 
may have been against Badha Mal, they can 
only be those of a “mother” against the defend- 
ants, The estate had passed out of the hands 
of Budha Mal when her suit was iastituted 
and in order to adjudicate upon her claims 
we have to consider, not what rights she 
may have had agaiast her father-in-law, but 
what rights she actually has against the 
persons from whom she is alaiming 
maintenance. As against them, her claim, 
can be based only upon the grond that she 
is in law their mother and as sush entitled 
to be maintained by them. Upon the facts 
and the authorities we must hold that this 
claim lies against her own son, Ram 
Partap, and not agains! her step-son, Bishen 
Das, ; 

We accordingly accept tha appeal of 
Bishen Das and dismiss plainiiff’s suit as 
against him, the decree awarding miiaten- 
ance to the plaintiff at the rate of Rs. 25 
per mensem, will, therefore, stand only 
as against the defendent, Run Partap. 

In view of the close relationship of the 
parties and of the difficult natureof the law 


‘point involved, we leave the parties to baar 


their own costs throughout, 
Appeul accezlet, 
) B. L. R. Supp. Vol, Part 1, p. 67 (F, B.). 
) 16 A. 221 ab p. 22d; A. W. N. (1894) 47. 
) 158 P. R. 1889. 
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In the goods of GOBINDA OEANDBA. 


CALCUTTA HIGH COURT. 
| Orpuvany ORIGINAL Civic JURISDICTION, 
June 80, 1913. 
Precent:—Mr. Justice Fletcher. 
In the goods of GOBINDA CHANDRA 
BABAJHE—Decrasep.* 


Probate—Caveat, if may be entered by widow of 
predeceased son—Maintenance of widow of predeceased 
son, if may be affected by probate proceedings — Obliga- 
tion of heir--Sufficient interest. 

The widow of a predeceased son of tho testator 
has infact no interest sufficient to enable her to 
appear on probate proceedings. Her right to 
maintenance will not be affected by anything that 
may take place on the hearing of an application 
for probate. - 

Bai Parvati v, Tarwadi Dolatram, 25 B. 263; 2 Bom. 
L. R. 894, dissented from. 

Famunbai v. Manubai, 23 B. 608, approved. 


Rangammal v. Echammatl, 22 M. 805; 9 M. L. J. 14,- 


followed. 
Seddeshury Dassi v. Janardan Sarkar, 29 C. 857; 
6 0. W. N. 530, referred to. 


FAOTS.—Gobinda Chandra Babajee, who 
wasof the age of ninty-five years, died on the 
29th of August 1909, leaving him surviving 
Behary- Lall Babajee since deceased, Bepin 
Bebary Babajee and Chuni Lall Babajee, his 
three sons, Sreemutty Rejamani Dasi, his 
widow, Sreemutty Brojessuri Dasi, widow of a 
predeceassed son of his, and Neroda Kumari 

- Dasi, widow of another predeceased son of his, 

` Bonomali Chandra Babajee, and a grandson 
by his predeceased son, Behary Lall Babajee, 
after having published his last Will and 
testament on the 8th of December 1903, 
Bepin Behary Babajee propounded the Will 
by proving the execution of it by the 
affidavit of two of the attesting witnesses to 
‘the same, and applied for probate thereof. 

The testator is alleged to have provided 
fora residence for life for his widow and a 
widowed daughter, the property thereafter 
to devolve upon bis surviving sons, Bepin 
Behary and Chuni Lall, absolutely. 

Caveat was entered by the widow Rajamani 
Dasi, the grandson Bhola Nath Babajee and 

. Neroda Kumari Dasi,, the widow . of the 
predeceased son Bonomali Chandra Babajee. 
The matter coming on for argument on caveat 
Neroda Kumari was called on to prove her 
interest in the estate. 

Mr. H. O0. Majumdar, for the caveatrix, 
Sm. Neroda Kumari Dasi, contended that 
she has ample interest in the estate entitling 

_ her to appearon probate proceedings. It 








.* Taken from 17 C. W. N. 1141 with permis- 
sion.— Ed, i 
! 
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has been held by this Court and the other 
High Courts that a daughter-in-law’s right 
to maintenance ripens into a legal 
obligation after the death of the father-in-law 
on the heir or executor; Siddessury Dassee v, 
Janardan Sarkar (1), The daughter-in-law 
does not lose her maintenance by declining 
to live in her father-in-law’s house.: (bid). 
Such being the case Neroda Moni has sufficient 
interest in the estate. Nobeen Ohunder Sil v. 
Bhubosoondari Dabee (2). He also relied on 
Bat Parvati v. Tarwadi Dolatram (3). 

Mr. N. Sarkar, for the Petitioner, 

Mr. D. N. Basu, forthe widow, Raja- 
mani Dasi. 


JUDGMENT.—This isan argument on 
caveat, Two caveats have been filed, one by 
a wicow of a predeceased son of the deceasaed 
and the other by the deceased's sole widow. 
As regards the caveat filed by the deosased’s 
cole widow opposing the probate, no doubt 
she bas, sufficient interest to filea caveat, 
and be heard in opposition to the grant of the 
probate. As regards the caveat filed by 
the widow of the predeceased son, the matter 
stands ona different footing. The way that 
learned Counsel wishes to show that the 
widow of the predeceased son has snfficient 
interest to oppose the probate is as follows: — 
He says first of all that the deceased was 
under amoral obligation to maintain the 
widow of his predeceased son and that that 
moral obligation upon his death ripened 
into a legal obligation and would be binding 
on the heir. Learned Counsel has referred 
to the case of Bat Parvati v. Tarwadi Dolatram 
(3). That is the decision of Mr. Justice 
Fulton and Mr. Justice Batty: and, no doubt, 
the decision did decide that the widow ofa 
predeceased unseparated son has no right 
to maintenance froma person to whom her 
father-in-law has bequeathed the whole of his 
self-acquired property. The learned Judges 
in the course of their decision distinguished 
the decision of Mr. Justice Ranadein the 
case of Yamunabaz v. Nanubat (4). Tam not 
satisfied thatthe grounds upon whin the 
learned Judges attempted to distinguish the 
case are correct. Mr. Justice Subramanya 
Ayyar and Mr. Justice Moore in the case of 


Rangammal v. Bchammal (5) gave a decision 
(1) 29 0. 657; 6 C. W. N. 530, 
(2) 6 C. 460 ab p. 461. 
(3) 25 B. 263; 2 Bom. L, R. 894. 
(4) 23 B. 608. 
(5) 22 M. 303; 9 M, L. J, 14. 
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opposed to that of Baz Parvati v. Tarwadi 
Dolatram (8). Tu the course of hia judgmant 
Subramanya Ayyar, J., made tha following 
remarks:— I'he better conclusion is, perhaps, 
that the party whose moral claim becomes 
` a legal right would not-ba affected by 
testamentary dispositions in favour of 
volunteers made by tho ‘persons morally 
“bound to provide the maintenance. No doubt, 
if the title of the female claiming the mainte- 
nance were dependent on the volition of such 
a testator, he could, by his Will, have direcs- 
ed that she should get no maintenance ont 
of his estate.’ Oa principle I think that 
the decision of Mr. Justice Subramanya 
Ayyar and Mr. Justics Moore is correct, and 
the decision of Mr. Justice Fulton and Mr. 
Justice Batty is one that I ought not to 
follow. Moreover, my attention has been 
called toa casein this Court, Siddeshu-y 
Dass v. Janardan Sarkar (1), which was an 
appeal from the original side. That case 
was a decision by Sir Frazcis Maclean, O. J., 
Mr. Justica Prinsep and Mr. Justice Hill. 
Mr. Justice Prinsep in the courso of his 
judgment expressed his approval of Mr. 
Justice Ranade’s decision in the case of 
Yamunabot v. Nanubai (4) and of the decision 
of-Mr. Justicé Subramanya Ayyar and Mr. 
Justice Moore in Rangammal v. Echammal 
Oe ie these circumstances I think the 
widow of the predeceased son of the deceased 
has in fact no interest sufficieat to enable her 
to appear on the proceedings. ‘In my opiniga 
the rights-and the interest of the widow of 
the predeceased son will not be afected by 
anything that may take place on the hearing 
of the application for probate. Her caveat 
must, therefore, be discharged. Costs to 
e costs in the cause. 
: Solicitor for the Petitioner: Mr. H. 0. De. 
Solicitors for the caveatrix, Neroda Kumari 
Dasi: Messrs. Ghose and Bose, 
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MADRAS HIGH COURT. 
Civit Revision Partition No, 622 op 1912. 
February 16, 1914. 
-  Present:—Mr. Justice Sadasiva Aiyar. 
ADIRAJA SHETTY—~Petitroner 
versus A 
VITYLL BHATTA AND OTHRRS— RESPONDENTS, 


Promissory-note—Consideration to induce witness 
to give evidence-—Contract Act (IX of 1872), s. 23— 


. Public Policy. 


The consideration fora promissory-note executed 
by the defendant to the plaintiff was that the former 


‘should induce a third person to give evidence in 


latter’s favour in a pending suit: 
Held, that the promssiory.-note could not be enforced 
as the consideration for it was opposed to publio policy. 
Shadwell v. Shadwell, 127 R. R 603, 90. B. (N. 8.) 
159; S. C. 30 I. J. C. P. 145; 7 Jur. (N. s.) 311; 8 L. T. 
(x.s.) 628; 9 W, R. 163; 142 Enp. Rep. 62, referred to. 


Petition, under section -25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Karkal, 
in Small Cause Snit No. 33 of 1912. 

Mr. B. Sttarama Row, for the Petitioner. 

Mr. K. Y. Adiga, for the Respondents. 

JUDGMENT.—Whetker the fulfilment of 
a promise to A by O to perform a private 
obligation already incurred-by B under an 
agreement between B and O will form a good 
consideration fora promise by A to pay 
something to B is aquestion on which there 
has been some difference of judicial opinion. 
[See Shadwell v. Shadwell (1) and Pollock’s 
indian Contract Act, 3rd Edition page 155.] 

But the promise to- perform a public duty 
(ia the present case to give evidence as 
witness) by B cannot form good consideration 
for the promise by A to pay something to O. 
In my opinion, it is not merely an unreal or - 
illusory consideration, (See page 23 of 
Pollock's Indian Contract Act, 8rd Edition). 
“In the case of the duty” (on B) “being 
imposed by the general law, an agreement” 
to give something either to B or to any other 
person “as a reward” for B. doing it is, in my 
opinion, also void as opposed to public policy. 

The plaintiff is the petitioner in revision, and 
his suit brought on a promissory-note exécuted 
by the defendant in consideration of plaintiff’s 
friend’s agreéing to give. evidence (I shall 
take ib to be true‘evidence) for the defend- 


. ant (who was a litigant in former suit) was 


rightly dismissed by the lower Courts. 
I dismiss the petition with costs. 
* Petition dismissed. 
(1) 127 R. B. 604; 9 O. B, (N. s.) 159; S. C. 30 L. J. 
O, P. 145; 7 Jun (N. s.) 311;3 L. T. (N. s.) 628; 9 W. 
R, 163; 142 Eng. Rep. 62. F 
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GOSIA BEGAM V. UMED ALI. 


PUNJAB OHIEF COURT. 
Szconp CIvIL Appear No. 959 og 1910. - 
August 2, 1913. 
Presenti: —Sir Alfred Kensington and 
Mr. Justice Shah Din. - 
Musammat GOSIA BEQAM—DEFENDANT— 
APPELLANT 
VETSUS 
UMED ALI AND ANOTHER — PLAINTIFFS — 


RESPONDENTS. 
Oustom—Succession- Usmani Sheikhs of Gurgaon 
~— Daughter nt excluded by collaterals of eighth degree. 
Among the Usmanj Sheikhs of the Gurgaon District 
daughters are not excluded by collaterals eight 
degrees removel, 5 
“  Usmani Sheikhs admittedly stand on the same foot- 
ing as Qureshies, Sadiqis, and Ansaries, in that they 


all are what are commonly described as true Sheikhs, - 


tracing their origin from Arabia, 
Second appeal from ths decree of the 


Additional Divisional Judze of Delhi, dated” 


5th May 1910, reversing that of the District 
. Judge, Gurgaon, dated 28th January 1910, 
dismissing the claim. 

Mirza Jalal-ud-Din, for the Appellant. 


JUDGMENT.—The parties to the suit are 
Usmani Sheikhs of the Gurgaon Distriot, 
The point to be determined is whether the 


daughter of the last male owner is excluded ` 


from inheritance by collaterals eight degrees 
removed. | 

Mutation was:here effected 
the daughter on the death of her father, 
Hatim Ali, and of his widow, the latter dying 
in November 1908. The case has, therefore, 
come into Court in the form of a suit by the 
- collaterals for possession, 

The District Jadge dismissed plaintiffs’ 
suit, but the learned Divisional Judge has 
given them a decree for a 2th of the area of 
about 29 bighas in dispute. 


We have naturally great respect for a 
~ decision on a question’ of, the kind by an 
officer of Mr. Olifford’s great experience, 
but: we think that he has failed to sea how 
strongly the burden of proof rests upon the 
plaintiffs and that he has also been misled 
into attaching undue importance to such 
instances as have been traced in the family 
(see pedigree at page 8 of the paper book) 
as proving that a daughter is excluded by 
even such very remote collaterals as the 
plaintiff, 

Rather strangely no reference has heen 
made by the lower Appellate Couri to the 


in favour of ° 
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general custom of Mussalman tribes in the 
Punjab as summarised under excəption 2 
to Article 23 of Rattigan’s Digest of Custom- 
ary Law. The conclusion from rulings 
there cited is thata daughter is very rarely 
excluded by collaterals in the eighth degree, 
especially among endogamous Muhamma- 
dans, 

Usmani Sheikhs admittedly stand on the 
same footing as Qureshis, Sadiqis and 
Ansaris, in that they all are what are com- 
monly described as true Sheikhs tracing their 
origin from Arabia. As sach they have 
been rightly classed with Sayadsin the Riwaj- 
iam of 1877, which is quoted in Mr. 
Clifford's; judgment. It was admitted 
before us by the principal plaintiff, Umed 
Ali, that his tribe intermarry with Sayads 
(if Sunnis), and that as a fact the defendant 
herself is married to a Sayad which goes 
some way to support the Riwaj.2-am and we 
find it difficult to follow the commentary on 
the statement of custom given at page 145 
of Volume II of Tupper’s Customary Law, 
or Mr. Olifford’s argument at page 19 of his 
judgment. 

Then again turning to the instances in 
the family to prove exclusion of daughters 
by collaterals we cannot hold that they help 
plaintiffs mush. They are four in number, as 
follows: — 

(1) Hatim Ali’s case, where a daughter 
was excluded by a brother. This really proves 
nothing. 

- (2) Umed Ali’a cases, where he excluded 

(a) a female 2nd cousin, daughter of 
Karim Bakhsh, and 

(b) a female lst cousin, danghter of his 
unole Amin-ud- Din. 

Here -again the instances prove nothing, 
as Umed Ali was himself married in each 
case to the daughter of the last male owner, 
and the family arfangements made had little 
or no prastical effect. 

(3) Gauhar Ali’s case, where a daughter 
was excluded by her first cousin (father's 
brother’s son). 

Instances of the kind, where the collaterals 
are very near relatives or themselves conuect- 
ed by ties of marriage as well as blood, 
are very far from establishing the conclusion 
that male collaterals, however remote, will 
always exclude a daughter from inheritance 
notwithstanding œ positive entry to the 
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contrary in the Riwoj.t-am, and also notwith- 
standing a whole series of rulings in favour 
of the daughter quoted under Rattigan’s 


Digest of Customary Law, Article 23. 
We cannot agree that the , plaintiffs 
have made out any sort of case for 


ousting the defendant from her father’s land 
in opposition to what is so clearly the general 
sustom among high class Muhammadans, 
whose views on customary inheritance are 
notoriously tinctured to a considerable extent 
by their predilection for Muhammadan iaw. 

We accept the defendant's appeal, set aside 
the decree of the lower Appellate Court and 
restore that of the District Judge dismissing 
plaintiff’s suit, with costs throughout to the 


.defendant. 
Apreéal accepted. 


nett 


MADRAS HIGH COURT. 

Ssconp Civ, Aperas No. 1711 oF 1912. 

January 19, 1914. 
Present: —Mr. Justice Sadasiva Aiyar and 
X Mr. Justice Spencer. 
CHELLAGALI CHINNIGADU ano OTHERS 
— DEFENDANTS— APPELLANTS 
versus 
KAPPALA VENKATARAYUDU— 
Praintips— RESPONDENT. 

Contract Act (IX of 1872), s. 74—Bond—Condition— 
25 per cent, more to be paid on default in payment on 
fived day—Penally. Aus 3 

Where a bond provides that principal and interest 
shall be paid on a particular date, that on default in 
payment on that date 25 per cent. of the principal 
and interest shall be added to the total amount, and 
that interest at 12} per cent. per annum shall be 
charged on the consolidated amount till its realization, 
the provision is penal and, therefore, unenforceable. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
cof Rajahmundry, in Appeal Suit No. 15 of 
1912, (Referred Appeal No. 84 of 1910 on 
the file of the Subordinate Judge of 
Cocoanada), preferred against the decree of 
the District Munsif of Peddapur, in Original 
Suit No. 7 of 1909. 

Mr. B. Narasimha Row, for the Appellants. 

Mr. V. Ramesan, for the Respondent 

JUDGMENT.—The Appellate Court ought 
to have considered and desided the 3rd issue 
in this case." . i 

That issue” řelates to the question whether 
the provision in the bond sued on, namely, 
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that on default of payment by the defend- 
ants of the principal sum with 12% per cent. 
interest per annum within 10th January 
1906, 25 per cent. of the total amount of 
the principal and interest due till then 
should be added to the debt and that the 
defendants should be liable for tbis con- 
solidated sum with interest at Rs, 12% per 
ceat till payment, is a penal provision. On 
that issue, we hold that the term to add 
25 pet cent. to the debt is of a penal 
character and we allow (as damages for 
default) an additional sum of Rs. 31-5-0 
instead of the sum of Rs. 104-9-4 claimed 
by the plaintiff. 


In the result, the lower Appellate Court's 
decree will be modified by awarding to the. 
plaintiff Rs. 449-10-6, interest thereon at 
Rs. 124 per cent per annum from 10th 
January 1906 till date of plaint and further 
interest at 6 per cent. onthe total from date 
of plaint till realization. 

The defendants will pay proportionate 
costs to the plaintiff throughout on the 
sum due till date of plaint on the above 
calculation and (defendants) bear their own 
costs. - 

Decree modified, 


pai 


ALLAHABAD HIGH COURT, 
First Civit AppeaL No. 254 or 1913. 
March 25, 1914. 

Present: — Sir Henry Richards, Kr., Chief. 
Justice, and Justice Sir P. O. Bannerji. Kr. 
QAMAR ALI~ Ossactor—AP. 8 ANT 
versus 
Tas COLLECTOR or BAREILVAY— 

RESPONDEAT. 
Land Avquisition Act (I of 1894), s. 23—Compensa- 
tion — Market value—Price paid by owner — Hvidence. 

The mere fact that the owner of the property, ac» 
quired under the Land Acquisition Act, had obtained 
it cheap would not entitle the Government to get it 
under the fair market-value; but the price which was 
paid by the owner very shortly before the publication 
of notification would be a valuable piece of evidence to 
help the Court in ascertaining the true market-valuo 
of the property. 

First appeal from the decision of tbo 
District Judge of Bareilly, dated 10th April 
1913. 

Mr. Muhammad Ishaq for the Appellant, 

Mr. Ryres, for tbe Respondent, 
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QAMAR ALI V. COLLECTOR CF BAREILLY, 
JUDGMENT —This and the connected was or was not fair and equitable under 


“ Appeal No. 250 of 1913 arise out of a refer- 
enceto the learned District Judge under 
section 18 of the Land Acquisition Act. 
The Court below has awarded compensation 
to the appellant amounting in all to the 
sum of Rs. 6,408-4 0, including the 15 per cent 
allowed for compulsory acquisition. The 
appellant is dissatisfied and claims that he 
ought to get Rs. 15,00) for the property 
acquired. The Government also appeal 
contending that the compensation awarded 
is much too high. There are other grounds 
mentioned.in the memorandum of the 
present appeal which goto the very root 
of the validity of the entire proceedings 
under the Land Acquisition Act. For ex- 
ample it is contended that the proceedings 
are null and void by reason of the faot 
that the notice urder section 9 did not 
comply with the requirements of sub-sec- 
tion (2) of the section. In our cpinion 
for the purposes of the referecca to the 
Court below and also of the appeal to this 
Court it must be assumed that an award 
was duly made. Section 18 provides as 
follows: “Any person interested who has 
not accepte the award may, by written 
application to the Oollecor, require that 
the matter be referred by the Collector 
for the determination of the Oourt, whether 
his objection be to the measurement of 
the land, the amount of the compensation, 
the persons to whom it is payable, or the 
apportionment of the compensation among 
the persons interested.” 

If the appellant’s contention be correct, 
there never has been avy award nor has 
his land ever been acquired, and accordingly 
neither the Coart below nor this Court could 
gointo asy of the matters mentioned in 
section 18. 

The appellant also contends that there 
had been a relinquishment of his land under 
section 48. In our opinicn what happened 

‘in the present case did not amount to a 
withdrawal by the Government. Even if 
thera was a relinguishment the remarks 
that we have made about the notice 
equally apply. Jf the Government relin- 
quished the land then the land remains 
the property of the appellant. 

The real matter which we have to de- 
cide, therefore, is whether the compensa- 
tion awarded by the learned District Judge 


-a large plot like the present. 


all the circumstances of the case. We find 
that the entire property of appellant which 
has been acquired was purchased by him 
on the 14th and 15th of September 1909 
and the purchase-money which he paid 
was thesum of Rs, 2,000, The appellant has 
brought under our notice certain facts 
which go to show thatthe vendors of the 
property were very willing sellers. They 
resided at some distance away from the plot 
which had been used as a bagh and it had 
not been very profitable. These and other 
circumstances to which he has referred go 
to show that the appellant may have got 
avery good bargain for the Rs. 2,000. On 
theother hand, his vendors were residents 
ot Bareilly andthe appellant has. certainly 
not shown toour satisfaction that the 
owners of the property were ready to and 
did sell bim property worth Rs. 15,000 to 
Rs. 40,000 for the petty sum of Rs. 2,000. The 
mere fact that he obtained the property 
cheap would not of coarse entitle ibe Govern- 
ment to get the property under the fair 
market-value, bat we think that the price 
which was paid by the appellant very sbort- 
ly before the publication of the notification 
is a valuable piece of evidence to help the 
Court in ascertaining what is the true 
market-value of the property in dispute. Lt 
is far more valuable as evidence than 
examples of the properties of different 
measurement and differently situated. The 
appellant has drawn our attention to a 
number of small plots which were acquired 
apparently voluntarily by the Municipal 
Board for whom the land was intended. We 
think that the payment of even somewhat 
extravagant rates for small plots is of very 
little value as to the real market-value of 
It may well 
bs that the Municipality were ready to pay 
a comparatively speaking very high rate for 
small plots and so avoid the expenses of 
litigation. A plot quite close to the plot in 
dispute belonged toa mali who kept np a 
nursery garden avd had acquired a sub- 
stantial business. His plot was about half 
the siza of the plot in dispute. The matter 
was settled between the mali and the Muni- 
cipal Board at the sum of Ra. 3,7C0. The 
appellant contends that he should at least 
got the rate that was given to this owner, 


“We think that the learned Judge has given 
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cogent reasons for not adopting this conten- 
tion. After hearing the appellant at great 
length we see no reason whatever for increas- 
ing the amount of compensation awarded by 
the learned Judge. 

With regard to the appeal bs the Govern- 
meut we consider that the learned District 
Judge treated Qamar Ali with considerable 
liberality and we doubt very much whether 
if the case had come before us in the first 
instance, we would have seen our way to 
award him the full amount awarded him by 
the learned Judge. However, we think that 
he took the evidence into consideration and 
there is no doubt that there were certain 
circumstances connected with the case which 
might induce the learned Judge to treat 
the claim,of ` Qamar Ali in a generous 


- manner, 


The result is that we think that both 
appeals should be dismissed. 

We dismiss thiy appeal with costs includ- 
ing in this Court fees on the higher scale. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL against Ogper No. 209 or 1913. 
February 5, 1914. 
Present:——Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

M. A. SRINIVASA ATYANGAR— 
Poaintirs—APPELLANT 


versus 
KUNDASAWMY NAICKER AND ANOTHER — 
Darenpants— RESPONDENTS. P 


Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 5, 6—Mortgage decree against two defendants - 
Private sale by one defendant to decree-holder for part 
of decretal money, whether adjustment of decree— 
Application for personal decree against both, whether 
competent. . 

Wheres in a morigage decree against two defendants 
one of the defendants makes a part adjustment by 
private sale, a decree under Order XXXIV, rule 6, can 
be passed against him but no such decree can be 
passed against the defendant who ig nob a party to 
the sale, for no procedure under Order XXXIV, 
rule 5, is followed against him, 

Udit Narain Singh v. Baqar Sajjad, 2 A. L. J. 358; 
A. W. N. (1905) 124, distinguished. 

Appeal against the order of the Madras 
City Civil Court, dated 31st March 1913, on 


Civil Miscellaneous Petition No. 324 vf 1913, 


INDIAN OASES. 
SRINIVASA ATYANGAR V. KUNDASAWMY NAICKER, 


ligis 


in Original Snit No. 20 of 1912. 

FACTS.—One M. A. Srinivasa Aiyangar 
obtaineda mortgage. decree against one Kanda- 
sawmi Naicker and another for a sum of 
Rs. 700 and odd for the sale of the morigaged 
properties. He subsequently arranged with 
one of the judgment-.debtors fora sale to him 
privately of those properties. The sale baing 
effected on 10th February 1913, he applied 
for a personal decree on 20th February 1913, 
The City Civil Court dismissed the applica- 
tion on the ground that he cannot pass such 
a decree when there is no sale through 
Court. Against that order the present appeal 
is filed. 

Mr. T. Narasimha Atyangar, for the Appel- 
lant:—The words “such sale” used in Order 
XXXIV, rule 6, mean also a private sale. 
Here the property ordered to be sold is that 
of the lst defendant only and not of the other. 

In the case of Udit Nurain Singh v. Baquar 
Sajjad (1) no Court sale is necessary. 

In Gajadhar Lal v. Alliance Bank of Simla 
Ltd. (2) there was no Court sale. 

[Sangaran Nas, J.—According to your 
view then it woald lead to fraud. The 
judgment-debtor and a decree-bolder may 
collide together and get the property sold 
for small price so as to get a personal 
decree for a large amount against another 
judgment-debtor who did not join in the 
sale, The rules are intended to prevent 
such fraud]. 

Mr. R. N. Atyangar, for the Respondent: — 
Jn both the Allahabad cases the sale was 
under the supervision of the Court. 

In Udit Narain Singh v. Baquar Sajjad (1) 
the sale was by private auction. 

In Gaiadhar Lal v. Alliance Bank of Simla 
Lid. (2) the sale was effected in England. 

{Ayune, J.--The Allahabad cases seem to 
imply that under Order XXXIV, rule 6, a 
desree may be made even where there is a 
private sale; and in this view, the view of the 
City Oivil Court is not correct. He hag not 
yet exercised his discretion properly. The 
2nd defendant was not aware of the sale]. 

Mr. T. Narasimha Aiyangar, for the Ap- 
pellant. 

Mr. R. N. Aiyangar (instructed by Mr. P., 
Ramanathan), for the Respondents. 


(1) 2 A. L. J. 358; A. W. N. (1905) 124, 
(2) 28 A. 660; 3 A. L. J. 446. 
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JUDGMENT.—The City Civil Judge has 
dismissed the application of the plaintiff for 
a personal decree against the Istand 2nd 
defendants under Order XXXIV, rule 6, of 
the Oode of Civil Procedure, on the ground 
that the plaintiff, failed to bring the mort- 
gaged property to sale in execution of the 
decree under Order XXXIV, ruled, ofthe Code 

, of Civil Procedure, obtained by him. The lst 
defendant privately sold the property to the 
deeree-holder for Rs. 500 which in his ap- 
plication for a decree for the balance under 
Order XXXIV, rule 6, he has credited towards 
the decree amount. 

Order XXXIV, rule 5, directs the sale of 
the mortgaged properties and the applica- 
tion of the sale-proceeds in the manner 


indicated therein and it is only where the - 


net proceeds are found to be insufficient to 
discharge the decree debt that the plaintiff 
is entitled to ask fora decree under rule 6. 
These provisions, no doubt, contemplate a 
judicial sale for the decree amount and a 
decree for the balance. But it is clear that 
it is open toa judgment-debtor to stop the 
sale by payment of the debt or by adjust- 
ment duly certified to the Court. Such ad- 
justment may be made by a private sale. 
Nor is there any reason for not recognizing 
a payment in partor a partial adjustment 
as between the parties thereto. The let 
defendant who sold the property does not 
dispute the plaintiff's claim; so faras he is 
concerned the sale, in our opinion, should be 
recognized and it follows that the plaintiff is 
entitled to a decree against him for the 
balance. 

So far as the 2nd defendant is concerned 
the sale is not binding on him. He is entitled 
. to insist upon the procedure prescribed by 
the Code of Civil Procedure being followed. 
He is not a party to the sale and his right to 
apply for the execation of the decree under 
Order XXXIV, rule 5, cannot be taken 
away by the sale of the property by the lat 
defendant. No decree, therefore, can be passed 
against him under rule 6. In the cases 
cited, the contesting judgment-debtor was a 
party to the sale and in the case of Udit 
Narain Singh v. Baqar Sajjad (1) after the 
private sale, there was a Court sale for the 
balance. They have no application to this 
-case so far as the 2nd defendant is concerned. 


(1) 2 A. L. J. 353; A. W. N. (1905) 124, 
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We confirm the order and dismiss the appeal 
as against the 2nd defendant with costs. 
We reverse the order so far as the Ist 
defendant‘is concerned and direct the City 
Civil Judge to restore the application to his 
file and dispose of it according to law. 

The costs will be provided for in the 
final order or decree. 

Decree modified, 


MADRAS HIGH COURT, 

Civit Rev.sion Patirion Ne. 567 or 1912, 
February 16, . 1914. 
Present:—Mr. Jastice Seshagiri Aiyar. 
PATOJU SAN {AY YA—Derenpant— 
F ETITIONER 
versus 
PATOJU SANYASI AND ANOTHER— 


PLAINTIFES— RESPONDENTS. 
Promissory-note—Endorsement for collection, what 
constitutes Negotiable Instruments Act (XXVI of 


1881), 5. 78. 
Where from the terms of an indorsement on a 


promissory-note, no accountability can be inferred 
between the indorser and indorsee, itis not an in- 
dorsement for collection merely, and the holder alone 
can bring a suit on the note. 

Subba Narayana Vathiyar v. Ramaswami Aiyar, 80 
NM. 88,1 M. L. T. 377; 16 M. L. J. 608 (F. B.), followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Kistna at llore, in Small Cause Suit 
No. 220 of 1912. 

Mr. T. Prakasam, for the Petitioner. 

Mr. V. Ramadoss, for the Respondents. 

JUDGMENT.—It is argued before me 
that the indorsement on Exhibit A shows 
that the plaintiff was an agent for collection 
and not the real payee. I cannot accede to 
this contention. The language is perfectly 
clear, the indorsement gives full rights to the 
plaintiff to recover the amount and there is 
no accountability between the plaintiff and 
the second defendant after the collection. 
Therefore, I hold that it is not an indorsee 
ment for collection and for collection only. 
That being wy view, the plaintiff is a holder 
as defined in section 8 of the Negotiable 
Instruments Act; and under section 78, as 
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interpreted in Subba Narayana Vathiar v. 
Ramaswomi Atyer (1), he is the only person 
entitled to bring a suit to recover the amonnt. 
I am inclined to think that what is stated 
in the affidavit, putin immediately after the 
suit was decided, correctly represents what 
took place during the course of the trial. 
If I thought there wasa real defence to the 
suit I would have given an opportunity to 
the petitioner to examine his witnesses. 
As I hold that the defence of payment by 
the lst defendant to the 2nd defendant is no 
answer to the claim of the plaintiff, I do not 
think it necessary to send down the case for 
examining the witnesses. I dismiss the 
petition with costs. 
Pelilion dismissed. 


(1) 30 M. 88; 11M. L. T. 377; 16 M. I. J. 508 
(F. B.). 


CALCUTTA HIGH COURT. 
Seconp Oivi APPRAL No. 4177 or 1910, 
March 18, 1914, 

Present:—Mr. Justice Woodroffe and 
Mr, Justice Walmsley. 

GOUR CHANDRA DAS PODDAR—. 
PLAINTIF N—- A PPELLANT 

$ TECTSUS 
Sheikh ASIMUDDI AND OTHERI—DEFSNDANTS 


— RESPONDENTS. 

Landlord and tenant—Raiyat executing usujructuary 
mortgage of holding—Abandonment— (Question of fact— 
Raiyat continuing to pay rent— No intention of leaviny 
willage—Receipt of rent by landlord after notice of 
alleged abandonment— Khas possession, whether landlord 
entitled to. 

The mere execution of a usufructuary mortgago 
may not be sufficient to establish abandonment by 
a raiyat of his holding, which qnostion is principally 
one of fact. a 

The observations of Chief Justice in Monohar Pal 
v. Srimati Ananta Mouce Dasya, 20 Ind. Cas. 198; 17 
C. W. N. 802, relied upon, E 

Where a raiyat execnted a usufractuary morigago 
of his holding but covenanted to continue to pay the 
rent thereof, and it was found that though he left 
the land because he was ill aud there was no one to 
take care of him yet he intenđed to come back to the 
village, and that rent was recieved by the landlord 
after he came to have notice of the raivat's leaving the 

lace: 

Held, that there was-no abandonment of his holding 
by the raiyat entitling the landlord to khas 
possession, 
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Appeal from the decree of the Officiating 
Sub-Judge of Dacca, dated September 16th, 
1910, confirming that of the First Munsif of 
Naraingunge, dated May 8rd, 1910. 

Babus Gonesh Ohandra Roy and Rajendra 
Ohandra Guha, for the Appellant, . 

Babu Upendra Lal Roy, for the Respond- 
ents. 

JUDGMENT, 

Woopxorre, J.—The question argued in this 

appeal is whether there has been an 
.abandonmert or not by tke tenant entitling 
thelandlord to khas possession. Both the 
Courts below have held that there has .been 
no such abandonment. 

Tt is not necessary for me to decide here 
whether a question of ‘abandonment can 
on any case amount to a question of law or 
mixed law and fact. But in the present 
case it appears to me that the question is 
one of fact. Further I rely upon the 
observations of the Ohief Justice in the ease 
cited to us, Manohar Pal v. Srimatt Ananta 
Moyee Dasya (1), where he says that “the 
mere execution of a nsufructuary mortgage 
might not be sufficient to establish aban- 
donment; whether there has been abandon- 
meut of a holding or nobis principally a 
question of fact”, and in the case of 
Bhupendra Nath Bose v. Bansi Tanti (2), to 
which we have referred, the learned Judges 
say that ‘In ike case before us there is a clear 
finding by the lower Appellate Court that 
there has been no abandonment by the 
tenant defendants and with that finding 
we are urable to interfere in second appeal.” 
These words appear to me to express the 
position in which we find ourselves in the 
„present case. It has been held that there 
was this usufructuary mortgage and that 
under it the mortgagor covenanted to 
continue to pay rent of this holding and as 
pointed out in Mahadeo Pershad v. Sheikh 
Pachkari (3) itis only in the assumption 
that the tenancy continues in operation 
that the mortgagee can have any subsist- 
ing interest inthe land. . . 

Then, it is fonnd that the defendant left 
the land because he was ill and because 
there was no one to take care of him and 
there is a distinct finding that he intended to 


(1) 20 Ind. Cas. 198; 17 C. W. N. 802. 
(2) 22 Ind. Cas, 416; 40 0. 870. 
(3) 13 Ind. Cas. 941; 16 C. W. N, 322. 
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come back to the village. Then there is 
a finding to which exception has been 
taken. .It is said that the learned Judge 
has found that the plaintiff sued for rent 
even after the date of the alleged abandon- 
ment and in such suit described the 
defendant No. 1 as being in the position of 
the plaintiff's tenant. It is said that as 
regards this matter, the learned Judge was 
in error in overlooking “the fact that the 
allegation of the plaintiff was that notice 
of this alleged abandonment was only 
received by him after the date of the institu- 
tion of the suit. Had this matter been 
material, it might have been necessary to 
consider the question further. But it does 
not appear to me to be material and for 
two reasons. The question as to what the 
plaintiff did or did not believe as regards the 
abandonment is not here material. The 
question we have to consider is what wera 
the defendant’s acts and his intention. 
Further this action is not relied on for the 
purpose of estopping the plaintiff. The 
circumstance roferred to in connection with 
the fenants’ alleged abandonment of the 
land is presumably a partof the history 
of the case showing that notwithstanding 
the usufructuary mortgage, arrangements 
were made by the tenants for the payment of 
rent and rent was actually paid by them. 
Moreover, it is not to be overlooked that 
according to the judgment of the first 


Court which was affirmed, the evidence 
shows that rent was paid and received 
apparently after 1314 when the plaintiff 


alleges that he came to have notice of the 
alleged abandonment, In these circumstances 
the question of abandonment appears to 
me concluded by the findings of fact. 

The only other question is whether or not 
the plaintiff is entitled to relief by way of 
declaration that the mortgagee has obtained 


no title by virtue of the usufructuary mort- - 


gage. It is quite true that a prayer for such 
declaration was made in the plaint, but it 
is there asked for as a prayer for relief by 
granting khas possession on the ground of 
abandonment. As khas possession was ro- 
fused on this ground, itis not necessary to 
go into the question and we „do not decide 
the question whether or not the mortgagee 
has any title under the usufructuary mort- 
gage. Moreover, we are not in a position to 
go into that matter, seeing that it ig nob a 
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question which has been discussed by either 
of the Courts the judgments of which are 
now under appeal, 5 
The appeal must be dismissed with cost:3. 
WaAULMSLEY, J,—I agree. 
Appeal dismissed, 


MADRAS HIGH COURT. 
Orvit. Arrera No. 178 or 1910. 
December 12, 1913. 
Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
ABDUL RAHIMAN NACHIYAL— 
PLAINTIFE — APPELLANT 
versus 
MUHAMMAD NURDIN MARAGCAYER 


AND ANOTHER— DEPENDANT3I— RESPONDENTI. 

Muhammadan Law—Pardanashin lady—Independ. 
ent advice —Gosha not observed —Maroayors of Southern 
India —Qift—Mushaa— Transfer of Property Act (IF uf 
1882), s. 123— Registration, 

The doctrine of “independent advice” should he 
applied only where the pardah system is rigorous 
and even voluntary deliberate acts of a pardanashin 
woman should not be lightly set aside, 
~ Alikjan Bibi v. Rambarani Shah, 7 Ind. Oas. 167; 
120. L, J. 857, Kaminee Dassi v. Krishna Chandra 
Mukherjee, 16 Ind. Cas. 110; 39 C. 983; 16 C. W, N. 
649 referred to. 

Under Muhammadan Law a gift by a wife to her 
husband does not require strict proof of its being of 
a voluntary nature. 

A gift of an undivided sharo in property capable 
of division and in possession of the donor is valid if 
guch possession is transferred to the donce, although 
a mere registered gift deed without transfer of such 
possession is not valid. 

Fakir Nyaer Muhamed Rowther v, Kandasawmi 
Kulathu Vandan, 14 Ind. Cas. 993; 35 M. 120, 
Vahazulla Sahib v. Boyapati Nagayya, 30 M. 519; 
17 M. L. J, 562, Kandath Veettil Bava v, Musaliam 
Veettil Pakru Kutti, 30 M. 305; 2 M. L. T. 180, Alabi 
Koya v. Mussa Koya, 24M. 518; 11 M. Le J. 227, 
Mahomed v. Bai Cooverbat, 6 Bom. L. R. 1043, [brahim 
Qoolam Arif v. Saiboo, 11 CO. W. N. 973; 4 A. L. J, 572; 
17 M. L. J. 408; 6 C. L. J. 695; 84 T. A. 167 (P. CJ 
9 Bom. L. R. 872; 85 O. 1, Ebrahimbhai v Foolbai, 26 B. 
577, 4 Bom. L. R. 180; Jahed-un-Nessa Bibi v. Najib-ul- 
Islam, 8 Ind. Cas 38; 15 O. W. N. 328, Abdul Aziz v. 
Fateh Mahomed Haji, 9 Ind. Cas. 635; 38 0, 518; 15 
O. W. N. 541; 13 C. L. J. 492, Enayat Khan v. Abdul 
Rahim, 11 Jnd. Cas. 979; 8 A. L.J. 824, Rahimjan Bibi 
v. Imanjan Bibi, 15 Ind. Cas. 698; 17 C. L. J. 178, 
referred to. 

Appeal against the de2ree of the Sabordi- 


nate Judge of Negapatam in Original Suit 
No. 21 of 1909. 
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Mr. T, Rangachariar (with him Mr. S. 
Varadachartar), for the Appellant. 

"Mr. T. R. Ramachandra Azyar (with him 

Messrs. K. N. diya and T. R. Venkata- 

ramu Sastri), for the Respondent. 
JUDGMENT. 

SADABIYA Àtyag, J.—This case is in a man- 
ner connected with the four appeals in which 
judgment was just now pronounced by me. 
The plaintiff in the suit out of which this 
appeal has arisen is the first defendant in the 
Suit No. 15 of 1908, out of which those four 
appeals arose. The two defendants in this 
suit are the 13th defendant and 3rd defend- 
ant respectively in that .other suit. I shall 
call the plaintiff and the defendants in these 
. suits as Ist defendant, 13th defendant and 3rd 
defendant. I shall also call Sultan Mohideen 
Nachiyal, the 13th defendant’s wife, as the 
Qnd defendant in this judgment. The 2nd 
defendant died daring the pendency of that 
‘other Suit No. 15 of 1908 on 23rd March 1909, 
The present Suit No. 21 of 1909 has been 
brought by lat defendant as one of the heirs of 
the said deceased 2nd defendant for her 3/7th 
share of the properties left by 2nd defendant, 
(the 2nd defendant’s properties including the 
2nd defendant’s share of the immoveable pro- 
perties in dispute in Original Suit No. 15 of 
1908). The lst defendant also claims from 
the 13th defendant a share of the value of 
certain jewels alleged to have been left by 
the 2nd defendant and of a sum of 14,333 
dollars and 33 cents which Ist defendant 
alleges that her sister (the 2nd defendant 
Sultan Mohideen Nachiyal) realised by the 
sale of her (2nd defendant’s) properties in 
Penang and which amount is alleged by Ist 
defendant to be in the possession of the 
13th defendant (2nd defendant’s husband). 

The learned Subordinate Judge held («) 
that 2nd defendant had gifted away all- her 
immoveable properties to her husband (the 

13th defendant) by the registered sale.deed 
of gift, Exhibit I, dated 23rd April 1906 
and hence the Ist defendant conld not 
claim any share in thosé properties as if 
they had been left by her sister (the 2ud 
defendant) at the latter’s death in 1909; (b) 
that 2nd defendant did not realise 14,333 
dollars and 83 cents by the sale of her 
properties in Penang, that those properties 
in Penang still exist in Penang as assets left 
by the 2nd defendant, that a suit for Ist 
defendant’s share in those properties can 
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only be brought in the Penang Courts and 
that Ist defendant is not entitled to recover 
a share in the value of those properties 
from 18th defendant as 13th defendant, did 
not receive and is notin possession of the 
price of those properties as alleged in the 
lst defendant’s plaint in this suit. On these 
and other subsidiary findings, the lst defend- 
ant was given a decree (a) for her ‘share 
as 2nd defendant’s heir in the house item 13, 
schedule A, part 4, in a connected SuitNo.3l of 
1909 and (b) for her share in the value of, 
jewels and gold left by 2nd defendant. As 
regards the other immoveable properties 
lst defendant was given her share as her 
father’s heir as well as her share in 2nd 
defendant’s share of her father’s properties by 
the decree in Original Suit No. 15 of 1908 
itself and hence the latter relief was not 
repeated in the decree in this suit. 

The contentions of Ist defendant in this 
Appeal No. 178 of 1910 may be thus sum- 
marised:— 

(1) the gift deed, Exhibit I, executed by 
2nd defendant to her husband, the 13th 
defendant, in 1905 zonveyed no title as it 
was not intended to be operative and was 
merely colourable; 

(z) itis invalid as it was brought about 
by the influence of the husband over his wife; 

(3). the gift was invalid under the doctrine 
of Mushaa; 

(4) it was inoperative under the Muham- 
madan Law as 13th defendant did not get 
possession from the donor; 

(5) the Subordinate Judge ought to have 
held that the sale price of the Penang pro- 
perties was held by the 13th defendant on 
behalf of his wife, the 2nd defendant, and 
that the plaintiff was entitled to claim a 
share therein as one of the heirs of the 2nd 
defendant. 

The evidence (oral and documentary) was 
fully discussed before us on both sides. 1 see 
no reason to differ from the conclusicns of ‘the 
learned Subordinate Judge on the evidence 
that the gift deed, Exhibit I, was executed 
by the 2nd defendant to her husband of her 
own free willand after having understood 
the nature of the transaction. The evidence of 
the respectable witnesses No. 3 and 4 examined 
by the 13th defendant and the evidence of 
the 13th defendant himself acd of his 
sister’s husband clearly support the above 
conclusion, Though the 2od defendant wasa ’ 
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gosha woman, she did not observe goshu to 
these witnesses. The pardah system is nof 
so very strict among the Maracayers of 
Southern India as among the Musalmans of 
the North, and the doctrine of “independent 
advice” should not be pushed to the same 
extent here as in Northern India. It is 
only where the pardah system is so rigorous 
as to dwarf the intellectual capacity and the 
worldly knowledge of its observers that 
stress should be laid on the doctrine of 
“independent advice” and in other cases, the 
only question is whether the executant had 
full knowledge of the contents of the docu. 
ment, that is, appreciated the meaning and 
effect of the deed and then deliberately 
executed it. [Sea Alikian Bibi v. Ram. 
baran Shah (1).i Voluntary deliberate acts of 
even & pardanashin woman should not be 
lightly set aside. Of courge in cases like those 
reported, Kamini Dassee v. Krishna Ohandra 
Mukerjee (2) where a highly improvident 
gift is made to a priest by a pardanashin 
woman, strict proof of the voluntary and 
deliberate nature of the act would be re- 
quired. But iu the case of a gift by a wife 
to her husband which is favoured by the 
Muhammadan Law, strictness should not be 
carried too far, The evidence in this case 
further establishes that ia the beginning of 
1908, (more than a year before 2ad də- 
fendant’s death), her husband, the L3th 
defendant, took possession of the properties 
gifted to him by the gift deed, Exhibit I, 
by his wife and has been in possession since 
then, The doctrine of Mushaa is not looked 
upon with favour by the Privy Council and 
by the Indian Courts and is,. therefore, 
brought within as narrow limits as possible, 
The latest case in Madras seems to be a case 
reported as Fakir Nynar Muhamed Rowther 
v. Kandasawmi Kulathu Vandan (8). Lo that 
case Mr. Justice Abdur Rahim says at page 
“Ib is now settled that under the 
Muhammadan Law as applied in India, a gift 
of an undivided share in property capable of 
-division is not invalid.’ There has been 
some conflict of opinion as to whether, in tae 
ease of undivided . property, possession by 
receipt of a share of the - profits by the 
donee is sufficient and also on the question 


(1) 7 Ind. Oas. 166; 12 O. L. J. 357. 
(2) 16 Ind. Cas. 110; 16 O. W. N. 6419; 33 ©. 983. 
(3) 14 Ind, Cas. 993;{385 M. 120. 
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whether where the donor herself is not in 
possession, a registered deed of gift by itself 
will convey title to the donee, bat it seems 
to be now settled that if the donor was herself 
ja possession of the undivided share and 
transfers such possession to the 
donee, the gift is valid, though a mere re- 
gistered gift deed without transfer of such 
possession is not valid. [See Vahazulla 
Sahib v. Boayapati Nagayya (4), Kandath Veettil 
Banu v. Mussiliam Veettit Pakru Kutti (5), 
Alabi Koya v. Mussa Koya (6), Mahomed v, 
Bai Oooverbai (7), the Privy Council case of 
Ibrahim Qoolam Arif v. Saiboo (8) and 
Ebrahimbhii v, Fulbai (9), Jahed-un-nessa Bibi 
v. Nijib-ul-Islam (10), Abdul Aziz v. Fateh 
Mahomed Haii (11), Enayat Khan v. Abdul 
Rahim (12) and Rahimjan Bibi v. Imanjan 
Bibi (13)}. Inthe present case such posses- 
sion as the donor had, was transferred to 
the donee before her death and the gift is, 
therefore, valid. 

Coming to the question of the properties 
in Penang, we agree with the lower Court 
that Exhibit IX clearly shows that the 
2od defendant’s share in the immoveable 
properties in Penang has not been really 
sold for any price realised by 2nd defendant 
or for any price received by 13th defendant 
for her and that the nine sale-deeds, which a 
Penang Solicitor made the three husbands of 
the three sisters (defendants Nos. 1,2, and 3) 
execute among themselves, were not intended 
as transactions by which the three sisters 
became individually entitled to or got pos- 
session of the value in oash of their respec- 
tive shares. In the result the appeal is 
dismissed with the costs of the 13th defend- 
ant (that is, the lst defendant in the Suit 
No: 21 of 1909). 

Minter, J—I agree with my learned 
brother’s conclusion and have nothing to add 
to his judgment. 5 

: Appeal dismissed. 
- (4) 30 M. 519; 17 M. L. J. 562. 

(5) 30 M. 305; 2 M. L. T. 180. 

(6) 24 M, 518; 11 M. L. J, 227. 

(7) 6 Bom. L., R. 1048. 

(8) 35 O. 1; 11 0. W. N. 973; 4 A. L. J. 572; 9 Bom. 
L. 7 872; 17 M. L., J. 408; 6 O, L. J. 695; 34 I. A. 167 
P. O.). 
| (9) i B. 577; 4 Bom. L. R. 180. 


(10) 8 Ind. Cas. 38; 15 O. W. N. 328. 
(11) 9 Ind. Cas, 635; 38 O. 518; 15 0. Wa N. 541; 


` 13 C. L. J. 492. 


(12) 11 Ind. Oas. 979; 8 A. L, J. 824. 
(18) 15 Ind. Cas, 698; 17 C. L. J. 173. 
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RAM SINGH v. DAULAT SINGH, 


PUNJAB CHIEF COURT. 
First Omwin ApPPsaAL No. 1262 op 1911, 
March 26, 1914. 
Present: —Mr, Justice Johnstone and 
Mr. Justice Shadi Lal, 
RAM SINGH—PLAINTIFF—ÅPPELLANT 
VeTEUS 
DAULAT SINGH AND OTHERS —DEFENDANTS 
— RESPONDENTS. 
Kvidence—Entries in books of Hardway priests, their 
importance, if made ante litem motam—Jotat ownership 
of an open plot of land, remote bearing on relation- 
ship of such owners—Oral evidence of persons as to 
relationship having no means of knowledge. 


Entries iu the books of Hardwar priests, if proved 
to have been made ante litem motam, would be of 
great value in establishing a pedigree-table. 


The fact thaban open plot of land is the joint 
property of a large number of persons residing in 
the same locality has avery remote, if any, bearing 
upon the relationship inter se of the joint owners. 


Oral evidence of persons who have no means of 

` knowing the alleged relationship and are interested 

in the success of the case supported by them cannot 

be of much value for the purpose of proving an issue 

upon the decision of which the title to property of a 
large value depends, 


First appeal from the decree of the 
District Judge, Gojranwala, dated the 30th 
June 1911, dismiesing the plaintiff’s claim. 


` Mr. Fazal-i- Hussain and Lala Balwant Rat, 
for the Appellant. 


Mr. Gokal. Ohand Narang, for the Re- 
spondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the appellant for posses- 
sion of property which belonged to the 
deceased, Mul Singh, a Bambi Khatri of 
Wazirabad. Plaintiff claims to bea collate- 
ral of the deceased in the sixth degree, and 
the learned District Judge has found against 
him on the point of relationship, and, 
therefore, dismissed his suit. He has pre- 


forred an appeal to tbis Court, and the- 


sole question for decision before us is 
whetber he bas succeeded in establishing 
his relationship with Mul Singh. 


The pedigree table which thé plaintiff 
propounded is given at length at pages 92 
and $3 in the judgment of the District 
Judge and an abbreviated one showing the 
alleged relationship between him and Mul 
Singh is as follows:— 
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GULAB SINGH. 





Ghota Singh, Surat Singh, 


Mehar Singh, Rattan Singh, 


Gurmukh Singh, Budha Singh ) 


Sahib Singh, Ran Singh. 


| 
Mul Singh. 


It must be noted here that in the pedigree- 
table filed by the plaintiff with his plaint 
Mehar Singh is shown as the son of Budha 
Singh, another son of Gulab Singh, and 
this is a material difference between the 
two pedigree-tables, It is not disputed 
by the respondent that Mul Singh was 
the descendant of Mehar Singh and that 
Ran Singh is descended from Rattan, Singh, 
But the important question on which the 
decision of the appeal must turn is whether 
Rattan Singh and Mehar Siugh were the 
grandsons of Gulab Singh. We have 
examined all the relevant evidence on this 
point and corcur with the District Judge 
in his finding that the plaintiff has failed 
to establish his contention. 

It may be stated at the outset that, 
excepting the book ofthe Hardwar priests 
which will be noticed infra, the case of the 


- plaintiff depends entirely upon oral testi- 


mony. Mr. Fazl-i-Hussain bas divided the 
witnesses for the plaintiff under the follow- 
ing heads:— 

(1) Witnesses who give direct evidence 
as to the alleged relationship of the plaintiff 
with the deceased; : 

(2) witnesses who depose as to the 
admission by the deceased of his relationship 
with the plaintiff; 

(3) those who state that Ran Singh 
has ashare in a courtyard which is the 
joint property of all the Bambi Khatris 
living in the Bambiwale Mohalla; and 

(4) the three priests of Hardwar. : 

In connection with the first eet of 
witnesses, reliance was placed upon the 
evidence of Ganpat (page 50), Sant Singh 
(page 58), Tara Singh (page 55), and 
Mul Singh (page 59). We have read this 
evidence and considered the criticism to 
which if was subjected by the learned 
Counsel for the respondents. A perusal of 
thoir statemonts in crogs-examinations ig 
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sufficient to show tbat these witnesses had 
no means of knowing of the alleged relation- 
ship and that some of them are interested 
in the success of tke plaintiff's case. Oral 
. evidence of this character cannot be of 
-muck value for the purpose of proving an 
issue upon the decision of which the title 
to property of a large value depends. We 
are, therefore, not irclined to attach any 
importance to the evidence of these witnesses. 

The vague allegations of the second batch 
of witnesses as tothe alleged admissions 
by the deceased are met by the counter- 


evidence of the witnesses for the -defendants - 


who state that the deceased said that Ke had 
no male collaterale. Statements of this 
kind can be easily made and must be 
received with a great deal of caution. It 
must be shown that the witnesses who 


make them are of unimpeachable veracity 


and that their word can be relied upon, We 
cannot say that any one of the witnesses can 
be said to be a man of that type. 

The evidence of the third group of 
witnesses is of the weakest possible character 
to prove the factum of relationship. In the 
first place we note that Bulaqi Ram, one of 
the plaintifi’s witnesses (page 37), refutes 
the contention urged on behalf of the 
appellant that the latter’s house adjoins 
that of the deceased Mul Singh. In the 
second place, it is clear that several per- 
sons who are not Bambi Khatris own houses 
in Mohalla Bambiwala and as such have a 
right inthe -joint open space called ‘‘court- 
yard” by the appellant's ` Counsel, The 
fact that an open plob of land is the joint 
property of a large number of persons 
. Yesiding in the seme Iccality has a very 
‘remote, if any, bearing upon the relationship 
inter se of the joint owners. 

The success or failure of the appellant's 
_case depends upon the valde to be attached 
to tke entries inthe book of the Hardwar 
priests. These entries, if proved to have 
been made ante litem mcfam, would be of 
great value. But after hearing the Counsel 
for the parties we are satisfied that they are 
not genuine and must, therefore, be rejected 
altogether. Three witnesses, Partab Chand, 
Kishen Chard and Ram Chand; who are 
brothers, have been examined to prove them 
and it appears from tho statements of 
/Kishen Chand (tide, page 65 lines 8.9) 
and Ram Chand (page 69, linos 9-10) that 
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all the brothers relied upon one bah? which 
was produced in the first instance by 
. Partab Chand. Now, Partab Chand in his 
eramination-in-chief stated that the en- 
tries in the baki bore the signatures of 
Mul Singh and this fact, if established, 
would have been a strong piece of evidence 
tc prove their genuineness. But the witness 
in his sross-examination (vide page 47, lines 
45 to 52) admits in the olearest possible 
„terms that the bahi which he produced in 
Court did not contain the signatures of the 
deceased. He added that the said signatures 
were in another baht which he did not 
produce. In the face of this statement, we 
are unable to accept the contention of the 
-appellant that it is proved that the entries 
bear the signatures of Mul Singh and must 


take it tbat the evidence of the two 
remaining brothers to the contrary is 
incorrect, 


Partab Chand also admits that new 
leaves have been added in the bahi and that 
the names of the persons mentioned in the 
pedigree-table relied upon by the plaintiff 
are to be found on the leaves which have 
been so added. These two defects are 
sufficient to condemn the documentary evi- 
dence and it is unnecessary for us to 
notice the other points mentioned by the 
District Judge in his judgment to show 


the unreliablility of the entries, We, 
therefore, find that the plaintiffs have 
entirely failed to prove that the 


entries were made at the time when they 

purport to have been made or that they 

were signed by Mul Singh. We consider 

. they have no probative foree with reference 
to the matter at issue between the parties. 

Our conclusion, therefore, is that there is 

no reliable evidence to prove the alleged 

relationship and that the finding of the 

District Judge on this point must be 

upheld. We, therefore, maintain tho 
decree of the lower Court and dismiss 

the appeal with costs. h 

d Angeal dismissed, 
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FATEH ALI CHOWDHURY V. PARSHA NATH DAS, " 


OALCUTTA HIGH COURT. 

Second Civ, Apprats Nos. 1359 anp 1806 

or 1911. 
‘March 24, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
FATEH ALI CHOWDHURY— PLAINTIFF — 
APPELLANT 
versus 
PARSHA NATH DAS AND otasrs— 
DerenDants— RESPONDENTS. 

Landlord and tenant—Dispossession of tenant by 
lundlord or person claiming under him, effect of—Dis- 
possession from certain lands of tenure—Suspension of 
rent of other lands during dispossession. 

When a landlord or a person claiming under him 
has dispossessed a tenant from certain land of the 
ten ure, he is not entitled to recover rent for the 
remaining lands in the possession of the tenant, 
inasmuch as it conld not be said in that case that 
each bigha of land is separately assessed and sepa- 
rately chargeable with rent. 

Harro Kumari Chowdhrant v. Purna Chandra 
Sarbogya, 28 C. 188 and Morrison v, Chadwick, (1849) 
7 C. B. 266; 6 D. & L. 567; 18 L. J.O. P. 189; 13 Jur. 
638; 137 Eng. Rep. 107; 78 R, R. 627, relied upon. 

Kali Prasanna Khashnabish v. Mathura Nath Sen, 34 
©., 191, distinguished. 

Where an intermediate tenure has been created by 
the landlord between himself and his tenants, and 
that intermediate tenure-holder has dispossessed the 
tenants of a portion of their land, he cannot recover 
rent from them. If the landlord tries to step into 
the shoes of the intermediate tenure-holder and 
to do that which the intermediate tenure-holder is 
not entitled to do, he cannot do so. 


Appeal from the decree of the Sub. Judge 
of Chittagong, dated February 23rd, 1911, re- 
versing that of the Munsif of Cox’s Bazar, 
dated January 3rd, 1910. 

Babu Dwarka Nath Ohokravarit, Moulvi 
Nuruddin Ahmed and Babu Kumar Sankar 
Roy, for the Appellant. 

Babu Manmatha Nath Ray for Babu 
Mohendra Nath Ray and Babu Sarat Kumar 
Mitra, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for rent. The rent was claimed 
irom defendants Nos. 1 and 2 on account 
of certain lands alleged to be held by them 
under kabuliais dated 1867 and 1874. It 
appears that two persons named Ram Sundar 
Sen and Asad Ali Khan were proprietors 
of an ll.annas share of a certain estate. 
‘These two persons accepted the kabuldats 
referred to from the predecessor of de- 
fendants Ncs. l ard 2. The land purported 
to bein the 11 annas share. The ll-annas 
share held by Babu Ram Sundar and 
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Asad Ali was subsequently purchased by 
three persons Gopi Mohon Sen, Raj Chandra 
and Boidya Nath Sen. Gopinath 
Sen who held a three-annas and odd share 
out of the ll-anuas granted a sudder putni 
lease of his share to one Peary Mohon 
Ghose. Thereafter the plaintifi’s father 
purchased the ll-annds shareon the 3rd 
December 1903, and his nephew Karimdad 
on the 9th January 1994 purchased the 
rights of Peary Mohon Ghose under the 
sudder putnt lease. At the time of the 
suit the 5 annas share, with which the 
plaintiff as will above appear had nothing 
to dé, was held by one Badiajama. The 
defence wes that the kabuliats upon which 
the plaintiff relied were not genuine and 
that the land for which rent was claimed 
fell within the 5-annas share of Badiajama 
with which the plaintiff had nothing to 
do. Thedefence further was that the defend- 
ants had been dispossessed of a large portion 
of the land by the plaintiffs nephew, 
Karimdad, acting on behalf of the plaint- 
iff. The learned Subordinate Judge in 
appeal dismissed the suit on the ground 
that Karimdad, wko it will be remember- 
ed had purchased this sadder putni lease 
of 8-annas odd share in the property, 
shculd have been joined asa plaintiff, his 
finding being that Karimdad’s lease was 
still subsisting and that Karimdad had 
fraudulently described his title in the written 
statement. The plaintiff appeals. 

The learned Subordinate Judge has 
found that certain of the lands for which 
rent is claimed from defendants Nos. 1 
and 2 lie within the sudder putnt held by 
the plaintiff’s nephew Karimdad, that sudder 
puint having been granted to Karimdad’s 
predecessor from one of the predecessors 
of the plaintiff, and that Karimdad had 
dispossessed the defendants-tenants of a 
portion of the land. It was a case, there- 
fore, of dispossession of a portion of the 
property leased to the defendants-tenants 
by a person claiming under the landlord., 
We hold that the principle which was laid 
down in the case of Harro Kumari 
Ohowdhrant v. Purna Ohundra Sarbogya 
(1), would apply. Jt was there held that 
when a landlord has dispossessed a .tenant 
from certain land of the tenure heis not 


(1) 28 O. 188. 
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entitled to recover rent for the remaining 
lands in the. possession of the tenant, 
inasmuch as it could not be said in that 
case that each bigha of land is separately 
assessed and 
rent The rule in England includes in 
this principle the case of dispossession by 
a person claiming under a landlord. In 
such a case tha liability of the tenant of 
the payment of rent is suspended during 
the period of such dispossession {Morrison 
v. Ohadwick (2).] We are of opinion that 
this rule is applicable also to India. We 
have been referred to the case of Kal? 
Prasanna Khasnabish v. “Mathura Nath Sen 
(3) and it hae been contended on behalf 


of the appellant that what was held in that: 


‘case is contrary to the view which we 
have indicated. That case, however, is 
distinguishable. -It was a case in which 
three leases had been granted of different 
parcels of land by a landlord. Two of 
the lessees encroached upon the parcel of 
the lessee to whom the intervening land 
had been leased; it was held that the 
prirciple of law above referred to did not 
apply to the circumstances of that case. 
The present is not, however, a case of 
encroachment by a neighbouring lessee. It 
` iaa case in which an intermediate tenure 
has been created by the landlord between 
himself ard his tenants. That intérmediate 
tenure-holder has dispossessed the tenants 
of a portion of their land. It is clear 
that the intermediate tenure-holder himself 


after having dispossessed the tenants could ` 


not recover rent from tbem. The land- 
lord tries to step into the shoes of the 
intermediate tenure-holder ana to do that 
which the intermediate tenure-holder is not 
entitled to do. Clearly be cannot do. so. 
The case on which the appellant relies was 
of an entirely different character. 


We are fortified in applying this 
principle to this case by the circumstances 
which clearly indicate that Karimdad who 
is the plaintiff's nephew has been party 
to a fraudulent device; although his sudder 
puini lease still subsists in respect of this 
land he has denied any right to the pro- 
perty, as the learned Subordinate Judge 


(2) (1849) 7 O. B. 266; 6 D. & L. 567; 18 L. J, 0. P. 
189; 18 Jur. 638; 187 Eng. Rep. 107; 78 R. R. 627. 
(8) 34 C. 191. 
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says, in order to serve the interest of the 
plaintiff who is his joint uncle and so 
indirectly to serve the interest of himself. 
He: has leased out a portion of the land 
to other persons from whom he presumably 
claims rent and simultaneously stands by 
and enables the plaintiff to recover rent 
for the same land from the tenants-defend- 
ants. We have no doubt that the two, 
uncle and nephew, were acting in collusion. 
The nephew dispossessed the defendants- 
tenants from the land on behalf of his 
uncle. This -is not expressly the ground 
upon which the Subordinate Judge dismissed 
the euit. But we are of opinion that 
on these facts the suit could not have 
succeeded. 

The learned Subordinate Judge has not 
come to any express finding on the question 
whether the land lay within the 5-annas share 
claimed by the defendant respondent 
Badiajama. This question will be left open. 
It is enough to say that in the circumstances 
which we have above set forth the plaintiff's 
suit for rent could not succeed. 

The appeal is dismissed with costs to 
the deferdants-respondents Nos. l ard %. 

Badiajama defendant No. 7 who appears as 
respondent is absolved from the suit and is 
entitled to separate costs. 

This judgment will govern Second Appeal 
No. 1606. of 1911. 

Appeals dismissed, 


MADRAS HIGH COURT. 

Civiu Revision Petition No. 941 or 1912. 
February 19, 1914. 
Present:—Mr. Justice Seshagiri Aiyar. 
NOGOTI CHENGIAH—Puaintirr— 
PETITIONER 
VErSUS 
PUTTA RAMUDU AND OTHERS— DEFENDANTS 

— REBFONDENTE. 

Madras Estates Land Act (Mad. Act I of 1908), s 
cl. (2) (a — Grant of waste land as inam—Both warams 
granted—Presumption—Sutt for ejectment and for rent 
—Jurisdiction of Civil Court—Burden of proof on ten. 
ant to oust— Jurisdiction to show that the grant was of 
land revenue only. 

In a suit brought by an inamdar in a Civil Court 
to eject tenants from land which was an 
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“eternal waste’? on the date of the graut, the KA grant of both the Warams. A distinc- 


burden of proof, in order to oust the jurisdiction 
of Civil Courts, is on the tenants to show that the 
grant was only of land revenue, and the inamdar is 
only an “estate-holder” within the meaning of gec- 
tion 3 clause (2) (a) of the Madras Estates Land 
Act. The presumption, in cases of such grant, is of a 
grant of both warams. 

Tudikonda Buchi Virabhadrayya lyyavarw v. onti 
Venkanna, 20 Ind. Cas. 769; (1918) M. W. N. 782; 24 
M. L. J. 659, followed. 

Indety China Nagadu v. Potu Konecki Venkatasub- 
baya, 8 Ind. Cas. 365; 8 M. L. T. 376; (1910) M. W. N. 
639; Arunachalla Sastry v. Krishna Sastri, 9 Ind, Cas. 
272; 9 M, L. T. 860, followed. 

Petition, under section115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of North Arcot, in Mis- 
cellaneous Appeal No. 42 of 1911, preferred 
against that of the District Muusif of Tiru- 
pati, in Original Suit No. 65 of 1909. 

JUDGMENT.—In this case the question 
is, which Court has jurisdiction to entertain 
the suit, the Revenue Court or Civil Court? 
That again depends upon whether the estate 
in reference to which the suit is brought 
to eject and to recover the rent comes 
within the definition of “estate” in section 3, 
clause (2) (a) of the Estates Lind Act. 
The District Jadge on appeal has come to 
the conclusion that this is a casein which 
it has oot been shown that the plaintiff 
is entitled to both the Melvaram and the 
Kudivaram rights. He refers to the evidence 
and says that it is established that for thirty 
years the defendants have been on the land 
and that the inamdars have never charged 
their tenants; and he says that the plaintiff's 
evidence is vague and meagre and he, 
therefore, holds ikat the plaintiff is the 
grantee of the land revenue only and the 
suit should be instituted in the Revenue 
Court. I may say at once that it has been 
admitted before me—-and there cau ba no 
doubt upon that matter—that this estate was 
not granted within the last thirty years, 
It must also be borne in mind that in the 
written statement filed by the defendants 
jn this case in paragraph 3, they distinctly 
atate that the land has been ‘eternal waste,’ 
therefore, unless the defendants can show 
that at the time of the grant the plaintiff 
was given only the land revenue, the pre- 


sumption will be as pointed oub in 
Tadikonda Buchi Virabhadrayya  Ipyyavaru 
v. Sonti Venkanna (1), that it was 


(1) 20 Ind. Cas, 769; 24 M. In J. G59 at p. 662: 
(1913) M. W.N. 782. 


tion has been drawn on the question of 
burden of proof between cases which deal 
with the question of jurisdiction and the 
eases which deal with the recovery of the 
property from the tenants, In the former 
claes of cases, before the Civil Oourts can 
be said to have no jurisdiction it is jin- 
cumbent upon the defendant who pleads 
want of jurisdiction to show that the 
property in dispute comes within the 
definition of “estates” in the Estates Land 
Act, that is to say, the defendant will bave to 
prove that the plaintiff has not got the right 
to both the Warams. In this case the evie 
dense which has been let in will not suffice 
to prove that. This principle has been laid 
down in Indety Ohina Nagadu v. Potu Konchi 
Ventatasubbayya (2) and Arunchalla Sastry 
v. Krishna Sastry (8). This is in no way 
inconsistent with the course of decisions 
which hold that, ordinarily where an 7namdar 
or zemindar seeks to eject a tenant, he 
ought to show that he has got the right 
to both the Warams and that the tenant 
has no right in the soil. Following the 
decisions in Arunachala Sastry v. Krishna 
Sastry. (3) and Indety Ohina Nagudu v. Potu 
Konchi Venkatasubbayya (2) I must hold that 
the evidence let in by the defendants is not 
enough to establish that the plaintiff ia an 
estate-holder as defined in section 3, clause 
(2) (a), of the Estates Land Act. It is 
farther in evidence that, when the plaintiff 
brought a suit before the Revenue Court 
that Court came to the conclusion 
that the plaintiff was entitled to. 
both the Warams and that it would not 
entertain the suit, The defendant did not 
prefer an appeal against this decision. I 
must set aside the decision of the District 
Judge and direct the case to be taken on 
the file and to be disposed of according to 
law, The case will have to go before the 
Munusif for trial on the merits The costs 
will abide the result. 


Oase remanded, 
(2) 8 Ind. Cay, 365; (1910) M.W. N. 639; 8 M. L. T. 
376. 
(3) 9 Ind, Cas. 272; 9 M. L. T. 360. 
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ALLAHABAD HIGH COURT. 
Miscentangous Cryin No, 556 or 1913, 
March 9, 1914. 

Present: —Mr. Justice Rafique and 
Mr. Justice Piggott. 

ISA WARI SINGH AND OTAERS — 
PETITIONERS 
versus 
NARAIN DAT ann. ika E Party. 

Specific Relief Act (I of 1877), s. 42, proviso -Suit 
for declaralion— Plaintif not in possession — Possession 
nol claimed —Suit, whether maintainable. 

A declaratory suit is barred by the proviso to 
section 42 of the Specific Relief Act where the plaintiff 
„is out of possession and still does not sue for recovery 
of possession of the property in suit, 

Rumanuja v. Devanayka, 8 M. 361; 9 Ind. Jur, 264, 
referred to, 

Reference made by the Local Government 
under the Kumaon Regulation, as per letter 
No 1240 of 1913 VIII— 3392, dated 8th Sep- 
tember 1913. 

Mr. M. L. Agarwala, for the Petitioners. 

Mr, Braj Narain Gurtu, for the Respondents. 

‘OPINION.—This is a reference under rule 
17 of the Rules and: Orders relating to the 
Kumaon Division, 1804, asking us to give our 
opinion on two points mentioned in the letter 
of reference. It appears that the plaintiffs- 
respondents in the case sued for declaration 
of their title in respect of certain land of 
which they were admittedly not in possession, 
aod infact it was admitted by them that 
they had not been in possession of the land 
in guit for at least seven years prior to the 
institution of the suit. The claim for the 
declaration sought was based on Mr. Beckett’s 
Settlement. Ib was resisted on the ground 
among others that section 42 of the Specific 
Relief Act barred it. The Court- of first 
instance dismissed the plaintiff’s claim, both 


on the mertis and on the ground that it was . 


barred by section 42 of the Specific Relief 
Act. On appeal by the plaintiffs the learned 
Deputy Commissioner accepted the appeal- 
and decreed the claim on the ground of title, 
ignoring ihe plea. taken under section 42 of 
the Specific Relief Act. The defendants 
preferred a second appeal to the Court of the 
@ommissioner of Kamáon and the learned 
Commissioner upheld the judgment of tke 
first Appellate Coart without any reference 
to the objection taken by the defendants- 
` appollants uuder the Spocifis Relief Act. 
“On an application by the dcfondants-appel- 
lants to the Local Governmont the present 
reference has boon made to us for opinion 


- Madras cass helps the plaintiffs at all. 
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on three questions, vis., (1) whether the plea 
of the defendants that the suitis barred by 
section 42 of the Specific Relief Act is a valid 
one, (2) whether the first and second Appel- 
late Courts were justified in ignoring that 
plea, and (8) what order should be passed as 
to costs. 

On reference to the pleadings in the caso 
there is no doubt that the objection under 
section 42 was taken by the defendants- 
respondents throughout. Thereis anadmission 
by the plaintiffs, apart from any other 
evidence onthe record, thatthe plaintiffs 
were ont of possession for more than seven 


‘years prior to the institution of the suit. 


They, therefore, could claim a further relief 
than that ofa mere declaration. It is con- 
tended ou their behalf that the land in suit 
was at the time of the institbutiou of the suit 
lying waste and neither party was in posses- 
eion of it and, therefora, the plaintiffs need 
not have asked for possession. The only 
thing that stood in their way was an entry 
in the Settlement of 1906, by which owing to 
some mistake the names of the defendants- 
respondents had been entered in respect of 
the land in suit. The learned Counsel in the 
course of his argument referred to the case of 
Ramanuja vw. Devanayta (1) in support of 
his contention. We do not think that the 
Tt is 
laid down there that under section 42 of the 
Specific Relief Act the Court should not 
make a declaration of title when the plaintiffs 
are able to seek further relief than a mere 
declaration and omit to do so. But it is said 
that if the plaintiffs had been in possession of 
the entire property and the defendants denied 
their title and required the plaintiffs to deliver 
‘possession to them, then the plaintifs may 
claim a declaration of right to hold the pro- 
perty. In the present case the plaintiffs were 
admittedly out of possessionand the defendants 
are obviously keeping them oat of it. The 
plaintiffs, therefore, could have sued and 
ought to have sued for resovery of possession 
of the land in suit. 

Gur answer to the first question, therefore, 
is in the affirmative and to the second in the 
negative, As to costs we see no adequate 
reason why they should not follow the event. 


7 Reference answered accordingly. 
(1) 8 M, 361; 9 Ind, Jur. 264. 
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CALCUTTA HIGH COURT. 
Miscetnansous APPrAL No. 328 or 1913. 
April 8, 1914. 

Present: —Mr. Justice Woodroffe and 
Justice Sir Herbert Carndaff, Kr., 
ANNAPURNA DASYA—Patitionser— 
APPELLANT 

3 versus 
NALINI MOHAN DAS AND ANOTHER— 
Oxsyectors— RESPONDENTS. 

Succession Certificate—Certificate for 
debt, if may be granted—Azpeal—Final 
Order declining to grant application. 

A person may apply for a certificate under the 
Succession Certificate Act to enable him to recover a 
portion of a debt due to the deceased. 

The princtple in Mohamed Abdul Hassan v. 
Musammat Sharifan, 12 Ind. Cas. 598; 16 C. W. N. 231; 
16 0. L. J. 884, applied. 


Muhammad Ali Khan v. Pattan Bibi, 19 A. 129; A. 
W. N. (1896) 198; Bismilla Begam v. Tawassul Husain 
5 Ind. Cas. 424; 7 A. L. J. 255; 32 A. 335 and Ghafoor 
Khan v. Kalandari Begum, 9 Ind. Cas, 127; 8 A. L. J. 


79; 33 A. 327, dissented from. 
Bibee Boodhun v. Jan Khan, 13 W, R. 265, referred 


to. 

In an application, under the Succession Certificate 
Act, the District Judge declined to make the 
grant prayed for but ordered that if another applica- 
tion was made in a different form he would con- 
sider ib: 

Held, that the order was a final order and appeal- 
able. 

Appeal from the order of the District 
Judge of Dacca, dated Jane 23rd, 1913. 

Mr. S. P. Sinha, Dr. Rash Behary Ghosh 
and Babu Upendra Lal Roy, for the Appel- 
lant. 


. Mr. B. O. Mitra and Babu Bipin Thandra 
Mallik, Mr. B. Ohakravarti and Babu Umesh 
Ohandra Das, for the Respondents. 


JUDGMENT. 


Woop:orfa, J.—This appeal arises in 
connection with an application which has 
been made for a Succession Certificate, 


The deceased Savatan Das died leaving 
Government Promissory Notes and Bank 
of Bengal shares on which Rs. 4,000 odd 
were due for interest at the time of his 
death, aud sioce his death over Rs. 75,000 as 
further interest bas fallen due. The ap- 
plication is by his widow for a certificate 
which will enable ber to realise interest 
and dividends due up to the date of her 
husband’s death,, but not tho interest and 
dividends falling dus after his death or 


portion of 
order—— 
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the principal. The object of the applica- 
tion apparently is that the applicant may 
thereby be exempted from finding a large 
security which she would have to find if 
a certificate were applied for in order to 
recover the principal, interest and dividends 
accruing both before and after the death of 
her husband. 

The learned Judge was of opinion that. 
the certificate, as asked for, could not be 
granted. He says: “The law intends that 
in fit cases security should be takén to 
protect such claims. The present peculiar 
limitation is intended to evade the giving 
of any such security. I am not prepared 
to make the limited grant prayed for. In 
the absence of avy valid objection by the 
objector whom I have not yet heard, I 
am prepared to make a grant in the 
ordinary way of power to realise dividends 
and interest, not limited to a particular 
date, but generally, such as fall due on 
proper security being given. I find nothing 
to indicate that it was intended that power 
should be given to realise dividends for 
a very short period only; the provisions are 
for granting power to realise dividends. And 
apart from question of law 


grant. I decline to make the limited grant 
prayed for, in all the circumstances. 
Subject to what 1 may hear from the 
other side, I will make a grant in the 
ordinary way, on proper security being 
given, and not one to enable the applicant 
to draw Rs 4,000 odd.with security, and 
Rs. 75,000 odd at present, and more in the 
future without security”. . 

A preliminary objection has been taken 
by the respondent that no- appeal lies on 
the ground that the order which I have 
just read was not a final order from 
which an appeal would lie. In my opinion, 
however, there is no force in this oon- 
tention, There was a final order, namely, 
that portion of the order in which the 
Judge says that he declines to make the 
grant prayed for. It is trae that he went 
further and said that he would be pre- 
pared to make another grant different from 
that which he had refused, but that was 
an expression of opinion as to what he 
was prepared to do under different cir- 
cumstaneas and did not affect the” finality 
of the order which was passed. He refused 


_ the 
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to “grant the application prayed for merely 
adding as a rider, which in effect was 
unnecessary, that if another application 
was made ina different form, he would 
consider it. In my opinion, therefore, the 
preliminary objection fails and an appeal 
lies. 

The question we have to consider is as 
to the merits of this application. There is 


a ground which has been taken in appeal - 


that the learned District Judge should have 
held that Act VII of 1889 had nd applica- 
tion to the interest and dividends falling 
due after the death of the appellant’s 


husband, it being contended in such grounds ' 


that such interest and dividends were a 
debt not due to the deceased but due to his 
widow, the present applicant, and that, 
therefore, the petitioner was not bound to 
include the interest and dividends in the 
present application. On the other hand, 
it has been contended that the principal 
sum was a debt due to the deceased even 
though it may have been payable after 
his death and that the rule governing the 
grant of a certificate to recover such 
principal applies not only in respect of the 
interest earned by such principal before 
the death of the deceased but also after 
his death. It is, however, unnecessary in 
_ Present case to consider this point 
because I think that the appeal may be 
dealt with upon the other grounds to 
which I am now abont, to refer, 

The question which we have to decide is 
whether a certificate can be granted for the 
recovery of a part of a debt. It appears to be 
well established that a separate certificate may 
be granted in respect of separate debts 
and tbat there is nothing in law which 
compels the applicant for such a certificate 
to apply for a certificate in respect of all 
the debts due to a deceased. But the ques- 
tion which is now before us is this, 
whether assuming that to beso, we can go 


k furtaer and hold that as regards one single 


debt, a certificate can or canrot be granted 
for the purpose of enabling the applicant 
to recover a portion of that debt. The 
word ‘debt’ is a comprekensive term which, 
1 think, should receive a Jiberal construc- 
tion. The object of the act is to 
protest the debtors of a deceased 
person, bat there is nothing in law which 
prevents a debtor from making payment of 
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his debt without the production of a certifi- 
cate if he so chooses. Now the first point 
from which the matter may be looked at is 
that of authority, it being contended by 
both sides in this appeal that the case- 
law supports the respective contentions which 
they have placed before us and there are 
decisions which may be cited in support 
of either of these contentions. 

The earliest decision to which we have 
been referred is Musammat Bibi Boodhun v. 
Jan Khan (1). In that case the Musammat 
appealed against an order granting Jan 
Ali a certificate to collect five sixths of .the 
debts due to the estate of Zahur Ali and 
the learned Judges say: ‘Now, we observe 
at the outset of the case that this order 
is irregular. Act XX VII of 1860, that is the 
old Succession Certificate Act, does 
not contemplate a division of the certificate 
or a power to collect fractional shares of 
debts”. This passage favours the respond- 
ent’s contention and indeed goes the whole 
way which he desires us to go; but the state- 
ment there made was a mere expression of 
opinion. It does not appear to have been 
the subject of discussion or argument and 
was unnecessary, seeing that the suit in which 
it was given was not heard but was com- 
promised. 

In the case of Muhammad Ali Khan v. 
Patian Bibi (2) it was held by Sir John 
Edge, C. J., and Burkitt, J., that a certifi- 
eate for colleation of debts under Act 
VII of. 1889 may be given for the collec- 
tion of any one or more separate debts of 
the deceased, but not for the collection of 
part only of a debt, The ground upon 
which the learned Judges appear to have 
based their decision was that a contrary view 
might lead to a multiplicity of suits and the 
harassment of debtors. 

This oase was followed by that of Bismilla 
Begam v. Tawassul Husain (3) in which it 
was held that no certificate could be granted 
to one of the heirs of a Muhammadan lady, 
who had died leaving a dower-debt uurealis- 
ed, for collection merely of a part of the 
dower-debt of the deceased. It was also 
followed by the decision in Ghafoor Khan v. 
Kaland-7i Begam (4) in which if was held 


(1) 18 W. R. 265. 

(2) 19 A. 129; A. W. N. (1896) 198. 

(3) 5 Ind. Cas. 424; 32 A, 335; 7 A. L. J. 255, 
(4) 9 Ind. Cas. 127; 33 A. 327; S A. L. J. 79, 
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that no certificate could be granted to one 
of the heirs of a Muhammadan lady who had 
died leaving her dower-debt unrealised for 
collection merely of a part of the dower- 
debt of the deceased. There again the 
decision was based on the ground that a 
debtor ought not to be harassed more than 
once for one debt and a mualtiplicity of 
suits in respect of one cause of action 
should be discouraged and on the ground 
that the word ‘debt’ must be taken to mean 
the whole of the debt due to the deceased 
and not a portion or share of such debt. 
It was considered that the latter view 


was opposed to the scheme of the Act ` 


which had been enacted to afford protection 
to debtors and had nothing to do with the 
convenience of the applicant or his right to, 
or share in, the debt. 

Previous, however, to this, there ap- 
pears to have baen a conflict even in the 
Allahabad High Court on this point; for, in 
the case of Akbar Khan v. Bilkisan 


Begam (5) Chamier, J., doubted the correct- . 


ness of the decision in Muhammad Ali Khan 
v. Paitan Bibi (2), and was of opinion that 
the word debts in section 6 (f) of the Succes- 
sion Certificate Act means debts due z.e, 
alleged to be due from debtors to the person 
applying for the certificate. aS 

Further in the matter of the petition of 
Ahansham Das (6), Blair, J., gave a decision 
which directly supports the contention of the 
appellant before us holding that there was 
nothing in the Succession Certificate Act of 
1889 to preclude a Judge from granting a certi- 
ficate for partial eclleection of the debts of a 
deceased person, security being furnished 
by the applicant of proportionate amount, 
He, therefore, says: “There seems tobe no 
practical objection to the issne of a certificate 
for partial collection, inasmuch,as the Act 
itself contemplates the addition to a certificate 
of debta to which it did not originally apply”. 

Further, the latest case, and it isone in 
our Court, supports the view which we hava 
been asked to accept by the appellant. That 
case ig Mohamed Abdul Hassan v. Musammat 
-Sharifan (7), and was decided by Mookerjee 
and Carnduff, JJ. There the Court dissented 


(5) A. W. N. 125 (1901). 
(6) (1893) A. W. N. 84. 
(7) 12 Ind. Cas. 598; 16 C, W., N. 231; 150. L J. 
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from the decision in Ghafoor Khan v, Kalan- 
dari Begum (4), and held that section 4 of 
the Succession Certificate Act does not 
require that the certificate’ should cover the 
whole of the debt, if the heirs do not seek to 
realise the whole. This was a case in which 
oneof several heirs of a deceased Muhammadan 
lady sued her husband for a portion of the 
share of the .deferred dower due by the 
defendant to the deceased, relinquishing the 
balance. It washeld thatin respect of the 
deferred dower, each of the heirs of the 
deceased had a distinct right enforceable by 
himself though all might jointly sue, and 
that it was open to each to relinquish a 
portion ofthe claim. It was also held that 
an application by the plaintiff for a Succes- 
sion Oertificate in respect of the amount 
claimed by her in the suit was properly 
granted. No doubt, the circumstaaces of- 
that case were not exactly the same as those 
before us; but the principle upon which the 
decision proceeds seems applicable to the 
present circumstances,.for the debt due to 
the deceased was one debt and yet it was 
held that a partial certificate might be 
granted to one of several of the heirs-to 
recover the portion of that debt which he 
claimed and if this may be done, L do not see 
in principle why a person may nob as in this 
case apply for a certificate to enable himto . 
recover a portion of a debi due to the 
deceased. The matter appears to ba ona 
which rather affects the question of revenue 
than anything else. But there does not appear 
to me tobe,as Mr, Justice Blair points ont, 
any practical objection to the grant of such a 
certificate which may be, asin the present 
case, a distinct convenisnce to the applicant, 
As regards the objection which has been 
taker that such a procedure may lead to a 
multiplicity of suits, the answer appears to 
me to be two-fold. In the first place, if the 
debt be due and the debtor ba honess and 
solvent, he will pay on the production of the 
certificate, for the grantee of the certificate 
can give him a valid discharge to the extent 
indicated by the instrument. There will then 
be no necessity for a suit and the question of 
multiplicity, upon which the learned Judges 
of the Allahabad High Court proceed, will 
not arise at all. Nextly, if there is sucha 
suit it by no means follows that, becanss a 
certificate may be given to recoyer a fractional 
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share of a debt, the principle of law 
whioh prohibits multiplicity of euits is in 
any way affected. We must distinguish 
between two separate things, one is the grant 
of a certificate and the other is the institution 
of the suit. Weare not here concerned with 
the frame of a suit but whether a certificate 
should be granted, and it may well be that 
though a certificate may be granted to 
recover a fractional share of a debt, yet if the 
person to whom the certificate was granted 
‘were to sue fora portionof a debt which he 
might have sued’ for in a previous suit, his 
claim would be barred under the provisions 
of the Civil Procedure Code. . 

Tam of opinion, therefore, that both on the 
ground of principle and of the authorities to 
which I have referred and which support the 
contention of the appellant, this 
should succeed. I, therefore, would reverse 
the order of the District Judge rejecting the 

` application for a certifi¢ate in the terms 
prayed for by the appellant and remand the 
_ case to him for a re-hearing. 

The respondents will pay the appellant’s 
costs of this appeal which we assess at ten 
gold mokurs. ; 

GARA DOYE, J.—I agree, 

Apreal allow d. 


pn 


ALLAHABAD HIGH COURT. 
Seconp Civin Arpeat No. 225 or 1913. 
April 6, 1914, 

Present:— Mr. Justice Rafique and 
Mr. Justice Piggott. 

MUNNA LAL AND Croers—Derenpanis— 
APPELLANTS 
VeTEUS 
MUNNU LAL AND OTRERS— PLAINTIFFS — 


RESFONDENTS. 

Limitalion Act (IX of 1908), Sch. I, Art, 184—Fore- 
closure decree—Puisne mortgagee not party—Suit for 
sale by pusine mortgagee—Transferee from morfgagee— 
Transferee of property cannot plead Article 134. 

A prior conditional mortgagee brought a suit on tho 
basis of his, mortgagée without impleading the puisne 
mortgagee as a party to the suit and after foreclosing 
the property sold it to the defendant. The puisne 
mortgagee then brought the suit for sale of the pro- 
perty on the basis of his mortgage: 

Held, that the defendant could not plead Article 134 
of the Limitation Act, as his position was not of a 
transferee from a mortgagee but that of a transfered 
of property which was sold as free of incumbrances, 
although it was subject to a mortgage charge. 
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Second appeal from the decision of the 
District Judge of Cawnpore, dated 18th No- 
vember 1912. 

Dr. S. O. Banerji, for the Appellants. 

JUDGMENT.—This was a suit for sale 
upon a mortgage, Itis now being contested 
by three persons who were defendants Nos. 9, 
10 and il in the original array of parties. 
In order to make clear the simple point 
raised by this appeal it is sufficient to state 
the following facts: There was upon a part 
of the property now in suit a mortgage by 
conditional sale anterior in date to that of 
the plaintiffs. The prior mortgagee under 
this mortgage brought a suit for fore- 
closure, without impleading the plaintiffs, 
the puisne mortgagees. He obtained a 
decree for foreclosure and thus acquired the 
right, title and interest of the original 
mortgagor inthe property covered by the 
mortgage by conditional sale. He then 
transferred the property by an out-and-out 
sale to thesa defendants Nos. 9,10 and 11, 
who are now the appellants before us, The 
mortgage-deed on which the present snit is 
brought is one of July the 19th, 1890, and the 
plaintiffs in order to maintain the suit are 
compelled to avail themselves of the special 
period of limitition allowed by section 31 of 
the Indian Limitation Act IX of 1908, 
The case for the appellants now before us is 
that they are entitled to hold up the original 
prior mortgage by conditional sale as a 
shield against the plaintiffs’ claim, so that 
tke plaintiffs cannot bring the property 
to sale without first reducing this prior 
mortgage. They further contend that, 
as transferees from the original prior mort- 
gagee, they are entitled to plead limitation 
‘ucder Article 134 of the Schedule I to the 
Limitation Act, and that consequently the 
present suit should be dismissed as time- 


‘barred in so far ug it affects that partition of 


the property in anit which was covered by 
the prior mortgage. In our opinion Article 
134 of Schedule I to the Indian Limitation 
Act has uo application to the present 
suit. In the first place the suit is one 
for sale and is brought under the special 
provisions of section 31 of Act IX of 
1908. In the second place the position of 
these defendants appellants is not that of 
transferees from a mortgagee in the sense 
of Article 184, aforesaid. At the time of the 
transfer in their favour the. property morts 


560 


INDIAN CASES. 


{1914 


CHAMART! SURYAPRAKASARAYADU V. ARARDAI LAKSHMINARASIMBACHARYOLT. 


gaged had been foreclosed and their trang- 
feror had acquired all the rights of original 
mortgagor in the property which he purported 
to transfer. He was, therefore, what he 
represented himself as being, the owner of 
the property. 
of these defendants differs in any essential 
respect from that of transferees of property 
which has been sold as free of incumbrances, 
.when, as a matter of fact, it is subject to a 
mortgage charge. For these reasons we 
hold that this appeal fails and it is here- 
by dismissed. It has been heard ex parte 
so we make no order asto costs. 
Appeal dismissed, 


MADRAS HIGH OOURT. 
Seconp Orvis Arrear No. 599 or 1911. 
March 2, 1914, 

Present:—-Mr. Justice Sadasiva Aiyar ani 
Mr. Justice Seshagiri Aiyar. 
CHAMARTI SURYAPRAKASARAYADU 
—~ PLAINTIFF —~ APPELLANT 
tersus 
ARARDHI LAKSHMINARASIMHA. 
CHARYOLU AND orsess—Derenpants— 
RESPONDEN cs. 

Specific Relief Act (I of 1877), s. 22— Specific per- 
formance of contract to sell —Failure of vendor to 
perform his part—Laches or delay in instituting suit— 
No ground jor refusing specific performance — Discretion, 

Where under the terms of an agreement to sell, 
the vendor is bound to execute and register a 
proper conveyance before he can call upon the 
vendee to pay the balance of the parchase- 
money, he commits a breach of contract if he 
demands such payment without executing a convey- 

oe. 

a mere laches or delay short of the period of limita- 
tion is not always evidence of waiver or abandonment 
of claim; even where it is up to the hilt of the 
limitation period, that is no ground for refusing 
specifio performance. 

Nawab Begam v. A. H. Oreet, 27 A. 678; A. W.N. 
(1905) 147; 2 A. L. J 405, distinguished. 

AthikarathNanu Menon v. Erathinikat Komu Nair, 
21 M. 42, Kissen Gopal Sadaney Co. v. Kally Prosonno 
Sett, 33 O. 683; Lindsay Petroleum v. Hurd, (1873) L. 
R. 5 P. C. 221; 22 W. R. 492, Peer Mohammad v. Ma. 
homed Ebrahim, 29 B. 234; 7 Bom. L.R. 200, followed. 

A decree for specific performance of an agreement 
to sell should direct the person in whom the 
property vests, on the date of the decree, to execute 


a, conveyance. 


We fail to see that the case > 


.- brought the suit for 


Second appeal against the decrea of the 
Subordinate Judge of Kistna at Ellore, in 
Appeal Sait No. 388 of 1910, preferred 
against that of the Principal District 
Mansit of Tanuka, in Original Sait No. 32 
of 1908. 


Mr. V, Ramesim, for the Appellant. 


Mr. Patanjali Sastry, for Mr. P. Narayana- 
murthy, for the Respondents. : 


JUDGMENT, 
Sapastva Atvar, J.—Plaintiff is the 
appellant in this second appeal. He 


specific performance 
of the agreement, dated 4th November 
1804, Exhibit A, executed in his favour by 
the lst defendant. 


Under Exhibit A, the first defendant 
agreed to execute a sale-deed for Rs, 400 in 
favour of the plaintiff within a month and 
to receive Rs. 360 out of the Rs, 409 (pur- 
chase-money) after so executing the sale. 
deed, the remaining Rs. 40 having been re- 
ceived by the Ist defendant in advance, 

The suit was brought on 2ad December 
1907, just within three years from the expiry 
of the one month's time fixed by the agree. 
ment for the execution of the sale-deed by 
the lst defendant. The learned District 
Munsif gave a decree in plaintiff's favour, 
The learned Subordinate Jadge, on appeal, 
reversed the Munsif’s decision and dismissed 
the plaintiff’s suit with costs on the following 
findings and reasonings: 

(a) Though the plaintiff made more 
than one statement that he was always 
ready to pay the balance of Rs. 360 as soon 
as the lst defendant executed the sale-deed, 
the probabilities are that the plaintiff never 
had Rs. 360 ready in his hands to make 
such a payment, 

(b) As the plaintiff delayed .for nearly 
three years in bringing this snit for specific 
performance, he has been guilty of laches 
and hence the Court in its discretion ought 
to refuse the relief of specific performance 
prayed for by the plaintiff. 

(e) Not only has the plaintiff been 
guilty of laches butthe said negligence 
of the plaintiff itself amounts to a waiver 
or abandonment of his right nudar the con- 
trast on the part of tha plaintiff and hence 
also the plaintiff’s suit ought to be dismissed. 
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I think that the Subordinate 
finding of fact that the plaintiff had not 
got Rs. 860 ready with him to be paid 
whenever the lst defendant was ready with 
a properly executed document is based upon 
no legal evidence: The Subordinate Judge 
may be entitled to find on the evidence on 
the record that the plaintiff has not proved 
that he would have been ready with the 
money if the sale-deed had been executed and 
tendered to him, but he was not entitled to 
go further and say that the plaintiff was 
not ready with the money, as there is no 
evidence on the record to show that the 
plaintiff had not enough money with him 
on any of the occasions when the lst defend- 
ant or the prior mortgagee, P. W. No. 4, 
applied to the plaintiff for payment of money 
to the plaintiff's 4th witness. The plaintiff 
cannot be said to have broken his part 
of the contract evidenced by Exhibit A 
until the first defendant had performed 
Ist defendant’s own part of the contract, 
namely, the execution of a proper sale- 
deed. Then as regards the alleged laches 
on the part of the plaintiff, he cannot be 
“ legally charged with any laches in the per- 
formance of his part of the contract till the 
lst defendant had performed his own part 
of the contract. As the Ist defendant did 
not execute the sale deed within the one 
month’s period which he himself fixed in 
Exhibit A for the execution by him of the 
sale-deed and. had not executed it even till 
the date of the suit, there could have been 
no laches on the plaintiff’s part in the per- 
formance of his part of the contract 

As regards the delay in bringing this 
suit for specific performance, the learned Sub- 
ordinate Judge relies upon the case of 
Nawab Begam v. A. H. Oreet (1) for the 
position that such delay in bringing the suit 
would itself justify the Court in the exercise 
of its discretion to refuse relief in a suit for 
specifis performance. In that case, however, 
the defendant had definitely refused to perform 
his part of the contract nearly three years 
before tbe suit was brought. In this case, 
the Ist defendant is not proved to have 
definitely refused to execute the sale-deed 
to plaintiff. In his registered notice, Ex- 
hibit O, he merely asked the plaintiff to 
. give effect to all the terms of the agreement, 


(1) 27 A. 678; A, W, N, (1905) 147; 2 A. L. J. 405. 


Judge's | 


Exhibit A, within a week from the date 
“of that notices (which was dated 6th January 
1905). It is only if the plaintiff did not give 
effect to all the terms of Bxhibit A within 
one week that the first defendant said in tbat 
notice that he will treat the agreement as 
at an end. The plaintiff replied to this 
notice by Exhibit C. and he pointed out 
in that reply that he was always ready to 
perform all the terms of the agreement, 
Exhibit A, but that the Ist defendant had 
first to ‘perform his part of the agreement, 
namely, the execution of the sale-deed and 
that, then, the plaintiff was ready and willing 
to perform his own partof the contract. As 
I said, the lst defendant merely threatened 
to break the agreement if the plaintiff 
did not conform to the terms of the agree- 
ment. When the plaintiff sent his reply 
that Le was ready to perform his part of 
the 23greement, it cannot bə said that under 
the terms of the notice, Exhibit O, the lst 
defendant must be deemed to have definitely 
broken the contract as soon as he received 
the plaiatiff’s reply. Further, having regard 
to the cases in Athtsarath Nanu Menon v. 
` Erathanikat Komu Nayar (2), Kissen Gopal 
Badaney v. Kally Prosonno Sett (3), I am not 
satisfied that the decision in Nawb Begum 
v. A. H. Oreet (1) has not been expressed 
in rather too wide and general a language. 
The decision in that particular case might 
be justified on the facts of that case, as the 
defendant in that case seems to have spent 
a considerable sum of money in improving 
the property after he had definitely broken 
the contract which breach had taken place 
nearly three years before the suit, and the 
refusal of specific performance might ba 
justified under clause 2 of section 22 of the 
Specific Relief Act. The plaintiff brought 
his suit within two months of the sale 
made to the second defendant of the property 
contracted to be sold to the plaintiff. I am, 
therefore, of opinion that there has been no 
such laches cn the part of the plaintiff either 
in performing his part of the contract or in 
bringing the suit which could justify the 
Court in the exercise of its judicial discretion 
in dismissing the suit for specific per- 
formance, c 


Then as regards the finding of the Sub- 


(2) 21 M. 42, 
(3) 33 0. 633, 
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ordinate Judge that the laches itself amounts 
to a waiver or abandonment, I think ib is 
an error of law to hold that mere delay 
amounts to.a waiver or abandonment apart 
from other facts or circumstances or conduct 
of the plaintiff indicating that the delay was 
due to a waiver or abandonment of the 
contract on the plaintiff's part. In this 
case there are no such circumstances proved. 


In the result, I would reverse the decision 


of the Subordinate Judge and restore that 
of the Mnnsif. Bat I would make a slight 
modification in the decree of the District 
Munsif (as it is nob in strict accordance 
with law). The object of adding the 2nd 
defendant’s subsequent purchaser with notice 
of the plaintiffs contract as a party was to 
enforce specific performauce of the plaint- 
iff’s contract as against him, he having become 
the legal owner of the property, since the 
date of the contract to sell that property 
made with the plaintiff. The conveyance 
in favour of the plaintiff as regards the 
plaint land ought, therefore, to be executed 
by himin order to convey the title to the 
plaintiff, and the Muusif’s decree which directs 
defendants Nos. 1,3 and 4 to execate the 
sale-deed to plaintiff will be modified by sut- 
stituting the direction that the 2nd defendant 
do execute the conveyance in the plaintiff's 
favour, within one month from the re-opening 
of the Munsif’s Court after the summer 
vacation. The Munsif's decree will stand 
in other respects. The defendants must pay 
the costs of the plaintiff in all Courts. 


SE3HAGIRI Aryar, J—I agree with my 
learned brother’s conclusion that the plaintiff 
was not at fault in performing his part of 
the agreement, and that the defendant 
ought to have executed the sale-deed before 
claiming the money. There is no allegation 
or proof in this case that the defendant 
had executed the documentand called upon 
the plaintiff to pay the money nor any 
suggestion that the defendant was willing to 
execute the document and that the plaintiff 
did not perform his part of the contrast. 
Therefore, I cannot accept the finding of the 
Subordinate dudge given under a mis- 
apprebension regarding the nature of the 
contract between the parties. The Subordi- 
nate Judgealso comes to the conclusion that the 
delay in bringing the suit is fatal to specific 
performance being granted. Ever since the 
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_ decision of Lindsay Petroleum Oo. v. Hurd (4) 


it has been settled law that mere laches on the 
part of the person in bringing a suit for specific 
performance will be no defence in law, and 
that has been followed in this Presidency in 
Athikarath Nanu Menon v. Erathanikath 
Komu Nayar (2). Kissen Gopal Sadaney v. 
Kally Prosonno Sett (3) accepts that principle. 
The same has beén affirmed in Peer Mahomed 
Dewii v. Mahomed Ebrahim (5). 

There ia nothing in the Specific Relief Act 
which says that laches in bringing a suit will 
by itself bo a ground for refusing specific 
performance. The only section dealing 
with the discretion of the Court is section 
22 and under that section the discretion must 
be judicially exercised. A few illustrations 
are given which are intended to guide the 
Courts in either granting or refusing 
relief, Waches is not one of the grounds men- 
tioned as disentitling a party to a contract 
to specific performance. Having regard 
to the fact thata special period of limitation 
has been fixed for bringing & suit for specific 
performance, I think the Legislature has not 
intended that mere laches should be one of the 
grounds for refusing specific performance. 
On these grounds I concur with my 
learned brother in his conelusion and 
in the decree which he has proposed. 

Appeal allowed, 


(4) (1878) L. R. 5 P. O. 221; 22 W, R. 492 
(5) 29 B. 234; 7 Bom. L. R. 200. G 


CALCUTTA HIGH COURT. 
Szconp Civin AprraL No. 1597 or 1911. 
April 2, 1914.. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman, 
JAJNESWAR SAHA AND anoTHEeR— 
Praintires— APPELLANTS 
TOTUS 
SATISH CHANDRA SAHA AND OTAERS— 
DEFENDANT3—RBIPONDENTS. : 
Co-owner — Possession—Presumption that co-owners 
possession is on behalf of all owners—Possession by 
biggest adult share-holder, character of-—TZrustee for 
minor co-owners—Reason for rule. z 
In a case in which the question arises as to whe- 
ther the possession of one co-owner has been adverse 
to that of another, the fundamental rule is that the 
entry of possession of land under the common title ` 
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of one co-owner will nob be presumed to be adverse 
to the others, but would presumably be held to be 
for the benefit of all, 

Jogendra Nath Rai v. Baldeb Das, 36 0.961; 12 C. W. 
N. 127; 60. L. J. 735, relied upon, 

The reason for this rule is that the possession of 
one co-owner is in itself rightful and does not imply 
hostility as would be the possession of a mere strang- 
er. The law will never construe a possession tortious 
unless from necessity. On the other hand, it will 
consider every possession lawful the commencement 
and continuance of which is not proved to be wrong- 
fal and this is upon the plain principle that every 
man shall be presumed to act in obedience to his duty 
until the contrary appears. . 

There is a presumption that the biggest adult 
share-holder of a property is the trustee for the 
others, if, as a fact, he holds entire possession of the 
property during their minority. 

Appeal from the decree of the District 
Judge of Pabna and Bogra, dated April 15th 
1911, reversing that of the Second Muasif of 
Patnaand Bogra,dated September 30th, 1910. 

Babu Mohendra Nath Roy and Dr. Naresh 
Chandra Sen Gupta, for the Appellants. 

Babus Dwarka Nath Ohakravarti, Rajendra 
Ohandra Guha and Purna Ohandra Roy for 
the Respondents, 


JUDGMENT.—This second appeal arises 
out of a suit for khas possession on declara- 
tion of the plaintiffs’ title to three plots 
of land described in the plaint. It 
appears that the same property originally 
belonged to one Nemai Chandra Saha 8- 
annas share and 4-annas share to Subal 
Chandra Saha, his first cousin, and 4- 
‘annas to Prahlad Chandra Saha, a distant 
relation, who served. as a family servant. 
As far as Nemai and Subal are concerned, 
we are not in this case concerned with 
“Prahlad in any way—it is admitted that one 
the plots in suit, namely, plot 3 did atone 
time form part of the joint property of 
Nemai and Subal. The plaintiff came to 
Court on the allegation that the garden 
inclaim that is all the three plots and another 
plot of khod dwelling house was recorded as 
kaimi maurust jots from the time of Nemai 
and Subal at a fixed annual rent. This 
was clearly traversed by the defendants in 
their written statement, and we find that in 
neither of the judgments in the lower Court 
has this point been dealt within any way, 
and that the question whether all or any 
of these plots originally formed part of a 
joint family property has been practically 
ignored. If these three plots or any of them 
did originally form a part of the joint property 
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in the hands of Nemai and his cousin 
Subal, it is clear that no devolution by 
succession in the family, whether through 
female or otherwise, can terminate the joint 
possession, The doctrine appears to be too 
obvious to require any authority. It has 
been held ina long series of decisions of 
which we need only refer to that in Jogendra 
Nath Rai v. Baladeo Das (1) that 
in a case in which the question arises as to 
whether the possession of one co-owner has 
been adverse to that of another, the funda. 
mental rule is that the entry of possession 
of land under the common title of one o». 
owner will not be presumed to be adverse to 
the others, but would presumably be held to 
be for the benefit of all. Ifit be a fact, as 
was held and has not been traversed in 
either of the jadgments of the lower Courts, 
that the original entry upon this property 
was joint then it does not appear from tha 
judgment of the Court below that anything 
has since ocsurred to oust the plaintiff from 
his title. 


The Munsif found that the defendant No, 1 
who was the biggest share-holder of the 
properties had been acting as trustee for the 
plaintiff and the other defendants during the 
plaintiffs’ minority. The learned Judge says 
that “there is no reliable evidence showing 
that the defendant held the plaintiff’s share 
in trust for the said plaintiff. The depositions 
of the witnesses examined by the parties in 
this case were read over to me, and having 
carefully considered the same I am of opinion 
that the plaintiffs have failed to prove that 
the defendants held their share of the dis- 
puted properties in trust for them and that 
tke plaintiffs have further failed to prove 
that they were in possession of the said shara 
within 12 years of the institution of the suit”. 
But ib is not a question of the deposition of 
witnesses or of any onus upon the plaintiff if 
he once establishes that the origin of the 
property was joint. The obvious reason, their 
Lordships of the Judicial Committee say, 
for this rnle is that the possession of one 
co-owner is in itself rightful and does not 
imply hostility as would be the possession of 
a merestranger. The law will never con- 
strua a possession tortious unless from 
necessity. On the other hand it will con- 
sider every possession lawful the commerce- 


(1) 35 C. 961, 12 C, W. N. 127; 6 ©. L. J, 735. 
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ment and continuance of which is not proved 
to be wrongful, and tbis is upon the plain 
principle that every man shall be presumed 
to act in obedience to his duty until the 
coutrary appears. There is, therefore, a 
presumption that the defendant No. 1 being 
the biggest adult share- holder of the property 
was the trustee for the others, ifas a fact 
he held entire possession of the property 
during their minority. 

The case has been extremely inadequately 
dealt with in both the Courts below. The 
defendants sought to deal with plots 1 and 
2 on a totally different footing to plot 3 and 
they undertook to show that plots 1 and 
2 never constituted any part of the joint 
property. This is dealt with by the learned 
Judge on the footing that the onus is 
on the plaintiff to show that they did 
form part of the joint property, and the 
defendant’s account books are the evidence 
upon which the Munsif partly relied in 
finding that the disputed gardens were the 
tjmalt properties of the plaintiffs and the 
defendants. The Judge found that the defend- 
ants’ account books do not go clearly to show 
that the disputed gardens were the zjmali 
properties of the plaintiffs and the defendants, 
But he says nothing about the oral evidence 
to which the Munsif refers on this point, 
nor, as we have already indicated, about the 
important document, namely, the record of the 
piots as kaimi maurusi for a long period from 
the time of the two co-skarers Nemai and 
Subal. No issue was raised to enable the 
Munsif to deal effectively with the defendant’s 
allegation that the rights in plots 1 and 2 
were wholly distinct from the right in plot 
3. The sixth issue was, have the plaintiffs 
any right, title and interest in the disputed 
land, and if so, what is their shareP 

The question of limitation appears to have 
been decided upon the date of the release 
executed by Drabamoyee, the widow of Subal’s 
son Madhub, in favour of Pulin and the plaint- 
iff who are the sons of the two sisters of 
Madhub. Butitis conceded that whether this 
deed of release had been executed or not 
these two persons would have been rever- 
sioners. So it has been argued with much 
force before us thatthe deed of release is 
immaterial]. It is also said that Pulin’s share 
whatever it was passed intothe hands of the 
plaintiffs in some way but there is no finding 
tow it did so, 
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It, therefore, seems tous thatthe whole 
case is still open to decision and must be 
remanded for re-trial on the issues already 
framed by the Munsif and on the further issue 
whether the plaintiffs have any right, title and 
interest in plots l and 2 as distinct from plot 3, 
and whether there is anything to show that the 
origin of the holding inplots land 2 was in any 
way different from tbat in plot 3 and whether 
the whole of the three plots or any of them 
were originally kaimi maurus? jote jointly 
held by Nemai and Subal. If this issue is 
carefully decided upon the evidence we think 
that justice can be done between the parties. 
As the case at present stands we are unable to 
form any idea as to what the rights of the 
parties are either in fact or in Jaw. It is, 
therefore, clear that the case must go back. 

The judgment and decree of the lower 
Appellate Court are set aside and the case 
will be remanded to that Court for decisioa 
according to the directions in this judg- 
ment, 


The costs will abide the result. 
Decree set aside; Oase remanded} 


MADRAS HIGH COURT. 

Civit Revision Petition No. 889 or 1913. 
February 9, 1914. 
Present:——Mr, Justice Spencer. 
SAMBASIVA ALYAR AND anotapr— 
PETITIONERS 

- versus 
GANAPATHY AIYAR AND ANOTHER— 
RESPONDENTS, . 

Civil Procedure Code (Act V of 1908), s. 115—~Inter. 
locutory order—Appeal allowed-—Reviston—Pariner- 
ship suit~—Amendment. 

Where the legality of an interlocutory order can be 
questioned by way of appeal, itis nota fit oase for 
interference by the High Court under section 115 of 
the Code of Civil Procedure unless there has been 
an improper exercise of jurisdiction by the lower 
Court or an improper refusal to exercise the jurisdic“ 
tion vested in it. 

Somusundaram Chettiar v. Manick Yasaka Desika Anana 
Sammanda Pandara Sannaidi, 31 M. 62; 38 M. L. T. 
246, Mankolam Vasudevan Nambudri v. Manakolam 
Sankaran Nambudri, 12 Ind. Cas. 719; 22 M. L. J. 60; 
(1912) M. W. N. 546; JOM. L. T. 451; Sree Krishna 
Dass v. Chandook Chand, 4 Ind. Cas, 509, 82 M. 334; 
5 M. L. T. 125; Kamal Kutty v. Udayavarma Raja Valia 
Rajah of Chirakal, 17 Ind, Cas. 65; 23 M. L, J, 499; 12 
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M. L. T. 439; 13 Cr, L. J. 753; 86 M.275;(1912) M. W. N. 
1154; Pennumarthy Vasantharayadu v. Reddy Subban- 
na, 22 Ind, Cas. 39; 14 M. L. T. 588, (1914) M. W.N. 
98, followed. 

In a partnership suit a Court should take into ac- 
count all the transactions between the partners to 
avoid multiplication of proceedings and all such 
amendments should be allowed as may be necessary 
to determine the real questions in controversy. 

Savugan Chetty v. Krishna Atyangar, 18 Ind. Cas. 
268; 36 M. 378; 10 M. L. T, 557; 22 M. L. J. 189, 
followed. 


Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying the High Court to revisethe order 
of the Subordinate Judge of Kumbakonam, 
in I. A. No. 809 of 1913 (Original Sait 
No. 47 of 1913), dated 25th October 1913. 


Mr. O. V. Ananthakrishna diyar (with 
him Mr. A. 8. Venku Aiyar)}, for the 
Petitioners. 


Mr. T. Rangachariar (with him Mr. T. 
Arumanatham Pillat), tor the Respondents. 

JUDGMENT.—I cannot agree with the 
Subordinate Judge that the effect of allowing 
the amendment would have been to settle the 
affairs of two mills instead of one and that 
the amendment prayed for was substantially 
such as to extend the scope of the suit. 

Paragraph 17 (e) of the plaint contained 
a prayer for taking the accounts of the Nam- 
meli Millas well as the accounts of the Man- 
nargudi Mill and the taking of accounts is a 
form of relief. 

Therefore the words in paragraph 16 of the 
plaint, saying that no relief was prayed for 
in respect of the Nammeli Mill were 
clearly erroneous and. contradictory to 
what appeared later. Probably the explana- 
tion for this statement lies in the fact that, as 
stated elsewhere in the plaint, the Nammeli 
business had ended ina loss up tothe date 
when the plaintiffs parted with their rights 
in it to the 2nd defendant. They were, how- 
ever, liable for the debts of this business 
and .they claimed a right to outstandings 
prior to November 25th; and it was right and 
proper ina partnership suit that a Court 
should take into account all the transactions 
between the partners with a view to avoid 
multiplication of proceedingsand to finally 
determine all the matters regarding which 
the partners were atissue. It is also just 
that all such amendments should be made as 
may be necessary for the purpose of deter- 
mining the real questions in controversy 
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between the parties. [Savugan Ohetty v. 
Krishna Atyangar (1)]. 

Recently, however, this "Court has desided 
not to interfere under section 115 of the 
Civil Procedure Code in revision with orders, 
however incorrect, refusing to allow amend- 
ment of plaints, [Penumarthi Vasantarayrdu 
v. Reddy Subbamma (2)] andalthough the 
learned Judge who admitted this petition 
permitted the party to add section 15 of the 
Charter Act, under which this Court has 
exercised powers in respect‘of interlocutory 
orders passed by Subordinate Courts in 
many instances, the principle on which 
interference has been justified ia such cases 
has always been that there has been an 
improper exercise of jurisdiction by the 
Subordinate Court or an improper refusal 
to exercise the jurisdiction vested in it. See 
Scmasundaram Ohettiar v. Manick Vasaka 
Desika Gnana Sammania Pandara Sannatdi 
(3) Mantolam YVasudsvan Nambudri v. 
Manakslam Sankaran Nambudri (4) Sree 
Krishna Dass v. Oh'ndoo' Ohand(5)and Kamal 


. Kutiy v. Udayavarm. Raja Valia Rajah of 


Ohirakal (6). In my opinion no question of 
jurisdiction arises in this caseand theaggrieved 
party has another remedy by way of appeal 
against the final decree that may be passed 
in the suit. I must, therefore, decline to 
interfere and I dismiss the petition but 
under the circumstances without costs, 
: Petition dismissed. 

(1) 13 Ind. Oas. 268; 36 M. 378; 10 M. L. T. 557 ; 
22 M. L. J. 189. 

(2) 22 Ind. Cas. 89; (1914) M. W. N. 98; 14 M, In 
T. 588. 

(3) 31 M. 60; 3 M. L. T. 246. 

(4) 12 Ind. Cas. 719; 10 M. L. T 451; 22 M. L. J. 60; 
(1912) M. W. N. 546. 

(5) 4 Ind. Cas. 509; 32 M. 334; 5 M. L. T. 125. 

(6) 17 Ind. Cas. 65; 23 M. L. J. 499;12 M.L.T. 439; 
13 Cr. L, J. 753; 36 M. 275; (1912) M. W. N. 1154, 





BOMBAY HIGH COURT. 
ORIGINAL Ory Jurispicrion Surr No. 240 
or 1913. 

February 3, 1914. 
Present:—Mr. Justico Macleod. 
MANGALDAS N. MOTIVALLA anp 
ANOTHER— PLAINTIFF 
VErSĊUS 
ABDUL RAZAK HAJI SULAIMAN 


ABDUL WAHED— DEFENDANTS. 
Qutchi Memons—Hindu Law of inheritance ani 
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succession —Joint family property—Outchi son does not 
acquire interest in father’s inherited property. 

Tae invariable and general presumption in the 
case of Muhammdans is that they are governed 
by the Muhammadan Law and usage, and ib lies on a 
party setting -up a custom in derogation of that law 
to prove it strictly. In matters of succession and 
` inheritance, however, the: Khéjas and Memons are 
governed by the Hindu Lawas applied to separate and 
self-acquired property. 

Under the Hindu Law there is no such thing as 
succession and inheritanée to joint family property 
and as such the law of joint family proparty is not 
applicable to Cutchi Memons, 

Therefore a son of a Cutchi Memon does not ac- 
quire by birth an interest in property inherited by 
his father by the law of inheritance and succes. 
sion. 


Mr. Raikes, (with him Mr, Strangman, 
(Advocate-General), and Mr. Inverarity, for 
the Plaintiffs, - 

Mr. Setalvad, (with him Mr. Jinnah), for 

“the Defendants. 

JODGMENT.—The first plaintiff obtained 
decrees for large amounts in two Saits, 
Nos. 494 of 191l and 707 of 1912, filed 
against one Abdul Razak Haji Solaiman, 
The second plaintiff obtained a decree against 
tha same person in Suit No. 719 of 1912. 
Warrants for the arrest of Abdal Razak 
were issued in execution of the said decrees, 
and on the 4th January 1913 he was arrested 
by the Sheriff's bailiff. It is alleged that 
Abdul Razik then proposed that he would 
execute a legal first mortgage of all his 
share, right, title and interest in the ancestral 
properties belonging to the joint Cutohi 
Memon family of which he was a member ag 
a condition for the plaintiffs agreeing to 
release him from arrest. 

Accordingly Abdul Razak signed an agree- 
ment undertaking to execute sach a legal 
mortgage. On the Yth January adraft mortgage 
was sent to Abdul Razak for approval, but 
Abdul Razak then alleged that he signed the 
agreement under threats, coercion, undue -in- 
fluence and pressure while he was under the 
influence of liquor. 


The plaintiffs thereupon filed this suit on 
the 10th March against Abdal Razak praying 
for specific performance of the agreement of 
the 4th January. 

Thereafter Abdul Razak filed his petition 
in insolvancy and the Official Assignee 
was added as the 2nd defendant on 
the 5th July 1913. When the plainë was 
amended no relief was asked for against 
him, 
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The lst defendant filed his written state- 
ment on the 8th September 1913. He 
denied that he had any share or interest 
in any ancestral properties which was at 
present capable’ of being transferred by 
way of mortgage, sale, or otherwise. He 
contended that the two writings signed 
by him on the 4th January were not 
binding on him as he was made to execute 
them by coercion, fraud and undue in- 
fluence, 

The 2nd defendant filed his written state- 
ment on the 18th September. He did not 
admit that the Ist defendant had a share 
in certain ancestral properties as alleged. 
In the alternative he contended that if the 
lst defendant had a share the agreement 
signed by him was not binding either on 
the Ist defendant or on himself. I allowed 
the plaintiff to amend’ the plaint so as 
to claim relief against the 2nd defendant 
also, i 

The first issue raised was whether the 
Ist defendant had any present interest in 
the properties referred to in paragraph 1 of 
the plaint capable of being transferred. I 
determined to take evidence and hear argu- 
ments on this issue in order to decide it 
before going on to the farther issue, whether 
the agreement was binding on the Ist defend- 
ant and whether specific performance could 
be decreed. 

One Ebrahim, a Cutchi Memon, died 
many years ago leaving four sons, Ludha, 
Abdul Wahed, Osman and Noor Mahomed. 
They started the business of Ludha Ebrahim 
& Oo, in partnership. Jindha and Osman 
died without issue. Abdul Wahed had 
seven sons of whom Sulaiman was the eldest. 
Noor Mahomed had two sons, Hssac and 
Oomer, anda daughter. Oomer had two 
sons Abdul Sattar and Dawood. 

In 1909 Abdul Sattar, then the only 
surviving male member of Noor Mahomed's 
branch, filed a Suit, No 85 of 1999, againat 
the members of the branch of Abdul Wahed 
seeking for partition of what was called the 
‘joint family property.’ Oa the 13th April, 
1909, a consent decree was passed in that 
suit whereby it was decreed that the plaint- 
iff should take the properties moveable and 
immoveable described in Schedale A to the 
decree in full satisfaction of his share in the 
joint family property and business, the decree 
to operate as a partition of the joint family 
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property and- business between the plaintiff C 
and the defendants. 


At that time Sulaiman had four sons 
and one daughter, all minors, the eldest 
son “being Abdul Razak,- the present Ist de- 
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The propəsition laid down by Mr, 
Iuverarity for the plaintiffs ‘was as 
follows:— 


The son of a Outchi Memon takes a vested 
interest by birth in ancestral property in the 
bands of his father, i 

He relies for that proposition on decisions 
of this Court to the effect that Cutchi 
Memonsin all matters of inheritance and 
succession are governed by Hindu Law. 


These decisions have recently been ex- 
haustively reviewed by Beaman, J., in Jan 
Mahomed v. Datu Jaffar (1). The parties to 
thet suit- were Khojas, bat it seems to ba 
generally considered that all docisions oa 
this vexed question relating to Kbojas are 


(1) 22 Ind. Oas. 198; 15 Bom, L. R, 1044, 
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equally applicable to Cutchi Ms3mons and 
vice versa. 

I entirely agree with the conclusions 
arrived at by Beaman, J., that “Where 
Mahomedans are concerned, the invariable 
and general presumption is tbat they are 
governed by the Muhammadan Law and usage. 


_It Hes on a party setting up a custom in 


dercgation of that law to prove it strictly. 
But in matters of simple succession and in- 
heritance it is to be taken as established that 
succession and inheritance among Khojas and 
Memons are governed by the Hindu Law as 
applied to separate and self-acquired pro- 
perty.” 

Westropp, CO. J., in In re Haji Ismail, Haji 
Abdulla (2) said:— 

“We know of no difference between Cutchi 
Memons and any other Mahomedans, except 
that in one point connected with succession 
it was proved to Sir E. Perry’s satisfaction 
that they observed a Hindn usage which is 
pot in accordance with Muhammadan law... 
Under these circumstances we must hold them 
tobe Mahomedars to whom Mubammadan 


. Law is to be applied, except when an ancient. 


and invariable special custom to the contrary 
is established ” 

‘That decision was given in 1880 and I 
tbink I am right in saying that up to 
this day no other Hindu custom or usage 
has been proved by evidence as having been 
invariably observed by Cutchi Memons from 
arcient time, and it- seems indisputable that, 
without such proof, it is not within the 
power of this Court to impoge upon any 
sect of Mahcmedans a Hindu usage or a. 
rule of Hindu Law. There is little doubt 
that the legal profession is firmly convinced 
that Khojas ard Cutchi Memons are to all 
intents ard purpceses Hindus, governed by 
the Hirdu aw of the joint family, of will, 
of inheritance and succession. But the founda- 
tion fcr that conviction rests on afew obiter 
dicta in reported cases which, as Beaman, d., 
-has shown, do rot rest on evidence or on any 
logical basis. 


Ifa Cutchi Memon'dies intestate leaving 


„sors acd daughters, only his sons take shares 


in his estate, the daughters being entitled 
to maintenance instead of to a share as 
undcr ,Muhammadan Law Starling with 


(2) 6 B. 452 ab œ 460. 
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that simple undisputed proposition I am 
asked to hold that the sons would take as 
joint tenants asifthey were Hindus, that 
the property in their hands would be 
ancestral, and that their sons would acquire 
from birth an interest in such ancestral pro- 
perty. 

The argument is as follows:—It has been 
proved that there is a custom amongst Cutchi 
Memons that daughters are excluded from 


inheriting the- estate of their father dying’ 


intestate. According to Hindu Law daughters 
do not take a share in their father’s estate, 
therefore, Cutchi Memons are governed by 
Hindu Law in all questions of inheritance and 
succession. 

Accepting that for the moment as a sound 
conclusion, which in any event must be con- 
fined to intestate succession, the argument 
proceeds. Hindu brothers inheriting their 
father’s estate take as joint tenants. If they 
have sons, those sons acquire an interest at the 
same time, if they are born afterwards they 
acquire an interest by birth. Therefore 
whether such an after-born son acquires an 
interest by birth in the joint family pro- 
perty is a question of inheritance, But 
Cutchi Memons are governed by Hindu 
Law in question of inheritance. Therefore 
a Cutchi Memon acquires by birth an interest 
in property inherited by his father. 

lam only now concerned with sons born 
after the inheritance has fallen in. It seems 
obvious that such sons under Hindu Law 
acquire an interest in the inherited property 
not by thelaw of inheritance but by the 
law of the joint family. For the distinction 
' between co-parcenersbip and inheritance, see 
Francis Ghosal v. Gabri Ghosal (8). 

The law of inheritasce and succession 
_can only be applied to property which 
devolves on the death of the persons entitled 
to succeed under that law. There is no such 
thing under the Mitakshara as inheritance and 
succession to joint family property. Such 
property is held by the family as a whole until 
partition. Members of the family pass away, 
new members are born, the property remains 
the property of- those members of the family 
who are alive at any particular moment. lt 
is only when property ceases to be joint that 
the necessity arises for rules of inheritance 
and succession. 


(3) 81 B. 26; 8 Bom. L, R. 770. 
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In other words the rules of inheritanse 
and succession under Hinda Law apply only 
to separate or self-acquired property. The 
notions of joint family, joint family property, 
joint family business, are utterly onknown 
to Muhammadan Law. To conclude, there- 
fore, that because Cutohi Memons have 
retained the rules of Hindu Law relating to 
inheritance and succession which can only 
be applied to separate property they have 
also retained the law of the joint family with 
all its far reaching consequences is absolutely 
illogical. In this case it is not suggested that 
Ebrahim left any property. His four sous 
are referred toin the plaint in Suit No, 86 
of 1909, as the fotinders of the business 
of Ludha Ebrahim & Oo. Nothing is 
said about their having inherited‘avy pro- 
perty from Ebrahim. Butif they had it 
would not make any difference. They were, 
therefore, partners in that business in equal 
shares. The shares of the two sons wko died 
without issue devolved on Abdul Wahed and 
Noor Mahomed or their issue, not by survivor- 
ship but by inheritance. To call the assets of 
the firm joint family property (see paragraph 
2 of the plaint in Suit No. 86 of 1909) was 
begging the question. Strictly speaking the 
suit should have been a suit for the adminis- 
tration of theestates of Abdul Wahed and Noor 
Mahomed when the same result would have 
followed, one-half of the assets going to 
Abdul Sattar and the other half to the sons 
of Abdul Wahed subject to the claims of 
females to maintenance and marriage ex 
penses. Sulaiman and his brothers would 
then have held as tenants in common and 
there would have been no question ' whether 
their issue acquired an interst in the assets 
by birth. 

In Mahomed Sidick v. Haji Ahmed (4) it 
was decided by Scott, J., that a Cutchi Memon 
had no power to dispose of ancestral family 
property by Will. IfI am correct in think- 
ing that it has never been proved that Cutchi 
Memons have retained from ancient times the 
distinction recognized by Hindu Law between 
ancestral and self-acquired property it must 
follow that the decision cannot be accepted 
as an authority. In that case it was argued 
by Mr. Inverarity, as it has been argued by 
Mr. Setalvad before me, that the rule of 
Hindu Law whereby a son acquires an 


(4) 10B. 1. 
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interest iu the joint family . property by 
birth is not a rule of inheritance and succes- 
sion. I find from the original notes that the 
learned Judge has underlined his note of the 
argument which was taken down in extenso. 
I can find no answer to it, though I can 
sympathise with Mr. Inverarity, who failed to 
convince the learned Judge that that argument 
was sound, for finding the Court against him 
now when trying to support that decision. 

I have already declined to follow itin a 
recent case in which it was contended that 
Khojas were governed by the Hindu Law 
of Wills. [held that Khojas were in the 
matter of Wills governed by Muhammadan 
Law unless a customto the contrary had 
been proved, and I pointed out that in all the 
cases then cited to me, which have now been 
‘so exhaustively avalysed by Beaman, J., no 
trace could be found of the proof of any such 
custom. 

I have been referred to passages in Broom’s 


Legal Maxims (7th Edition) on the judicial . 


rule stare decisis. The learned author 
remarks at page 119:— | 

“Our common law system, as remarked by 
alearned Judge, consists in the applying to 
hew combinations of circumstances those 
rules of law which we derive from legal 
principles and judicial precedents; and tor 
the sake of attaining uniformity, consistency, 
and certainty, we must apply those rules, 
where they are not plainly unreasonable and 
inconvenient, to all cases which arise, and 
we are not at liberty to reject them, and to 
abandon all analogy to them, in those to which 
they have not yet been judicially applied, 
because we think that the rules are not as 
convenient and reasonable as we ourselves 
could have devised.” - 

Those remarks were intended to apply to 
the decisions of English Judges, which were 
consideredasdeterminivg what was the estab- 
lished custom of the realm, though in fact 
they made law. But at page 121, I find the 
following passage:~— 

“The judicial rule -stare decis’s—does, how- 
ever, admit of exceptions, where the former 
determination is most evidently contrary to 
reason. But, even in such cases, subsequent 
Judges do not pretend to make ə new law, 
but to vindicate the old one from misrepre- 
sentation, For, if it be found that the former 
decision is manifestly absurd or unjust, it is 
declared, uot that such a sentence was 
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bad law, but that it was not law; that 19, that 
it is not the established custom of the 
realm, as has been erroneously determined.” 

As there is no common Jaw of India the 
decisions of [ndian Judges do not determine 
what is the established custom of the country, 
but letting that pass and applying the above 
remarks as far as possible to the decisions 
of this Court on the question before me, 
which are by no means uniform, certain and 
consistent, | consider I am entitled to hold 
that as Mahomedans are governed by 
Muhammadan Law, unless a custom to the 
contrary has been proved, if there be any 
previous decision of this Court that Cutehi 
Memons are governed by the Hindu Law of 
the joint family, it is manifestly contrary to 
reason if it depends, not upon evidence that 
there is such a custom, but upon the argu- 
ment that the Hindu Law of inheritance 
and succession includes the law of the joint 
family. 

I am all the more fortified in ooming to 
this conclusion considering the peculiar 
facts of this case. Itis not the case of a 
Cutchi Memon setting up an ancient custom 
that Outchi Memons on their conversion from 
Hinduism many centuries ago retained the 
Hindu Law of inheritance and succession and 
consequently the Hindu Law of the joint 
family. Here I have a Hindu and a Parsee 
who, having obtained decrees against a 
Cutchi Memon, extract from him as a 
condition for his release from arrest in 
execution of those decrees an agreement to 
mortgage the interest he was supposed to 
have acquired by birth in properties alleged 
to be joint family properties in the sense 
in which that term is used amongst Hindus. 
He now denies he has any such interest, 

It may be that in recent years COutchi 
Memons have been forced by the above- 
mentioned decisions and by the opinions 
of their legal advisers to believe that they 
are subject to the Hindu Law of the joint 
family, but even if they have in consequence 
come to recognize the distinction according 
to that law between ancestral and self. 
acquired property, they are still entitled to 
ask this Court to hold that they are governed 
by Muhammadan Law. In this case the plaint- 
iffs rely entirely on the argument that a 
Outchi Memon son acquires by birth an 
interest in property inherited by his father, 
by the law of inheritance and succession, 
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This argument, in my opinion, will not bsar 
analysis and is manifestly unsound. 

The result is that the suit on this finding 
muss be dismissed with costs. 

Suit dismissed, 

Attorneys for the Plaintiffs: Messrs. 
Matubhaz, Jamietram and Madan, 

Attorneys for the Defendauts: Mossra, Payne 
§ Co. 


MADRAS HIGH COURT. 
Crvin Revision Petition No, 390 or 1913, 
February 24, 1914, 
Present:—Mr. Jastice Seshagiri Aiyar, 
SUBBARAYA REDDIAR—Prarintirz— 
PETITIONER 
s versus 
RAJAGOPALA REDDIAR AND orasas— 


DEFENDANTS — RESPONDENTS. 

transfer of Property Act (IV of 1882), s. 65 
—Vendor and purchaser —Sale—Title, covenant for — 
Implied covenant—Vendee obtaining possession under 
voidable sale—Sale subsequently set aside—-Surt to 
recover consideration money — Cause of action. 

In the absence of any express covenant to the con- 
trary, the statutory guarantee for good title is always 
implied in every contract of sale under section 55 of 
the Transfer of Property Ach, and discovery of defects 
in title does not take away purchaser’s right to be in- 
demnified. ` - 

Where a conveyance is prima facie unimpeachable, 
a knowledge of the defects in title should nob be 
imputed to the vendee for the mere circumstance 
that he had knowledge of a deed of release, which, 
when legally construed, would throw acloud on the 
vendor's title, and the principle of caveat emptor would 
not apply to such,a case. 

- Page v, Midland Railway Oompany (1894) 1. Ch. D 
11; 63 L. J. Ch. 126; 7 R. 24; 70 L. T. 14, 42 W. R. 
116, referred to. 5 

Where a sale isonly voidable ab the instance of a 
third person and possession is taken by the pur- 
chaser under such sale, the cause of action for a suit 
to recover the consideration money arises when the 
possession’ of the purchaser is disturbed and not till 
then. 

-Ramanatha Aiyar v. Ozhaloor Pathiriserri Raman 
Nambudripad, 21 Ind. Cas. 740; 1 L. W. 110; (1913) 
M. W. N. 1029, 14 M. L. T. 524, Hanuman Kamat v. 
Hanuman Mandur, 19 0. 123; J8 I. A. 158; Bassu Ku- 
mar V. Dhum Singh, 11 A. 47; 15 T. A. 211; Sar. P. C.J. 
260; 12 Ind. Jur. 450, Narsing Shibbakas Marwadi v. 
Pachu Rambakss Marwadi, 20 Inl. Cas. 254; 15 Bom. 
L. BR. 559; 37 B. 533, followed. 

Ardesir v. Vajesingh, 25 B. 593; 3 Bom. L. R. 
199, Shiv Ram Govind Desai v. Bal Daji Desai, 26 B. 
519; 4 Bom. L. R. 310, Amrita Lal Bagchi v. Jogendra 
Lal Chowdhury, 15 ‘Ind. Cas. 707; 49 °0.) 187, 
distinguished. 3 
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Rajagopalan v. Ihirpanathal Thambiran, 80 M. 
316; 17 M. L. J. 149, Sriramulu v. Chinna Venkata 
sami, 25 M. 296; Venkata Narasimhulu v, Peramma, 
18 M. 178, followed. 

Obiter.—The same ptinciple applies even whero 
possession is taken under au inyalid sale, but whero 
no possession is delivered tho cause of action arises 
on the date of sale. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tinnevelly, in Small Cause Suit No, 1934 
of 1912, 

Mr. 0. S. Venkatuchariar, for the ` Peti- 
tioner. i 

Mr. S: T. Srinivasagopalachariar,, for the 
Respondents. 


JUDGMENT. —The facts of this case are 
not in dispute, One Subbaraya Reddiar was 
the original owner of the properties now 
conveyed to the plaintiff. At his death his 
widow, Kanthammal, took possession of the 
properties of her husband; Gnoanammal, the 
mother of Subbaraya Reddiar, executed in 
1892 a deed of release of her claims in favour 
of Kanthammal. On the 28rd August 1900, 
Kanthammal executed a release of her rights 
in favour of the father of defendants Nos. 1 
and 2 and the 3rd defendant. They .are 
said to be the reversioners to the estate of 
Subbaraya Reddiar.’ In this release deed, 
executed by Kanthammal,referenca is made 
to the release obtained by her from her 
mother-in-law.’ The father of defendanta 
Nos. 1 and 2 and the 3rd defendant by his 
guardian executed on the same day a sale- 
deed to the plaintiffs. Plaintiffs were put 
in possession. Kanthammal died in 1904, 
In 1910 Gnanammal brought a suit to 
recover possession of the properties from the 
plaintiffs on the ground that her release of 
1892 only related to her right to maintenance 
and that her right to succeed to her son’s 
estate which accrued to her after the death 
of Kanthammal was not affected by the 
release. To that suit the plaintifis and 
defendants were all parties. Gnanammal 
succeeded in her suit and she obtained pos» 
session of the property from the plaintiffs 
in 1911, This suit was brought within a 
sear of the dispossession. The plaintiffs’ 
present suit is to recover the amount paid 
by them to the fathor of defeadants Nos, i 
and 2 and the mother of the 3rd defendant, 
on the ground that the consideration for the 
sale “failed when Gnanammal deprived the 
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plaintiffs of possession of the properties. If 
Article 62 or 97 of the Limitation Aci applied 
the suit will be in time. 


Mr. Srinivasa Gopalachariar contended 
that no sach suit would lie and if the suit 
were entertainable, the cause of action hav- 
ing arisen on the date of the sale, vz., the 
28rd August 1900, the suit was barred by 
limitation. Upon the first question as to 
whether the suit. will - lie, I have come to the 
conclasion that there is no bar to the suit. 
The contention for the counter-petitioner is 
that as there is no express covenant for title 
and as the plaintiffs took with full know- 
ledge of the infirmities-of title, the principle 
of caveat emptor applies and there is no 
cause of action. In India there is a statu- 
tory guarantee for good title unless the same 
is excluded by the contract of parties. 
(vide section 55, clause 2, of the Transfer of 
Property Act). Ths question of the know. 
ledge of the parchaser does not affect the 
rights to be indemnified under the Indian 
Statute Law.- Even in Hogland, if on the 
face of the conveyance a prima facie title is 
secured, knowledge of facts which may lead 
to the discovery of flaws will not affect the 
claim to compensatior. [See Page v. Mid- 
land Railway Oompany (1)}. Inthe present 
case, the conveyance was prima facie unim- 
peachable, and I do not think the construc- 
tion to which the release of Gnanammal lent 
itself in the eye of law can be said to be 
knowledge of the defect of title: 

On the second question as to when the cause 
of action for damages arose, a very large 
number of cases were quoted before me, 
These cases cav, roughly speaking, be classified 
under three heads, (a) where from the incep- 
{ion the vendor had no title to convey and 
the vendee las not been put in possession 

- of the property: (b) where the sale ‘is only 
voidable on the objeciion of third parties 
and possession is taken under the voidable 
sale; and (c) where though the title is known 
to be imperfect, the contract is ia part carried 
out by giving possession of the properties. 
In the first class of cases, the starting point 
of limitation -will ba the date of the sale. 
That is Mr. Justico Bakewell’s view in K. 
A. Ramanatha Atyar v. Ozhaloor Pathtriserrt 


(1) (1894) 1 Ch, 11,63 L, J. Ch. 126; 7 R. 24; 70 D. 
T, 14; 42 W, R. 116, 
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Ramani Nambudripid (2); and I do not 
think Mr. Justice Miller diszenta from that 
view. That is not the present case. In 
the second class of cases the cause of action 
cin arise only when ib is found that there 
The party is in possession 
and that is what at the outset under a cone 
tract of sale a purchaser is entitled to, and 
so long as his possession is not disturbed, 
he is not damnified. The cause. of action 
will, therefore, arise when his right to 
continue in possession is disturbed. The 
decisions of the Judicial Committee of the 
Privy Council in Hanuman Kamat v. Hanu- 
man Mandur (3) and in Bassu Kumar v. 
Dhum Singh (4) are authorities for this 
position. In the third class of cases also 
it is said that the cause of action will arise 
only on the disturbance of possession. No 
question of concurrence of third parties 
either to avoid or perfect the title arises 
in this case. The most recent authority 
for this proposition is Narsing Shivbakars 
Marwadi v. Pachu Rambatas Marwadi (5). 
Mr. Jastice Miller, in the case reported as 
E. A. Ramanatha Atyur v, Azhofcor Pathiri. 
gives a 
qualified assent to the proposition laid 
down ia that case, I do not find Mr. 
Justice Bakewell expressing his dissent 
from the view taken in thatcase. I agree 
with the view taken by Mr. Justice Miller 
that it is impossible to see “how the sale 
can besaid to have been without considera» 
tion and consequently void a) ¢nitio where 
possession has been given under the contract 
of sale’. The case before me, properly 
speaking, comes under the second olass. If 
the widow, Gnanammal, did not recover 
possession the plaintiff wonld never have 
been disturbed. The sale was not void 
ab initio, It was only voidable if Gnanammal 
chose to avoid it; even if this view is not 
correct, Iam prepared to hold that this 
case comes under the third class of cases 
where under an invalid contract possession 
had bean given; until that possession is 
interfered with, the purchaser is not 
bound to ask for the return of his purchase- 


(2) 21 Ind. Oas 740; 14 M. L. T. 524; 1 L. W. 110; 
(1913) M. W. N. 1029. 

(3) 19 C. 123; 18 L A. 158, 

(4) 11 A. 47; 15 I. A. 211; 5 Sar P. C. 
Ind. Jur. 460. 

(5) 2.) Ind, Cas, 254; 37 B. 538; 15 Bom, L, R. 659 
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money on the possible ground that at some 
future time bis sale may be impeached. I, 
therefore, hold that the cause of action for 
this suit arose only when under the decree 
obtained by Gnanammal the possession of 
the plaintiff was disturbed. The decisions 
of Ardesir v. Vaiesing (6), Shiviram Gosind 
Desai v. Bal Daji Desat (7) and Amrita Lal 
Bagchi v Jogendra Lal Chowdry (8), all 
relate to cases where no possession passed 
to the vendee and consequently the con- 
sideration failed at the date of the sale. 
They have no bearing on the present case. 
On the other hand the judyments reported 
as Rajagopalan v. Thirupanathal Thambrian 
(9), Sriramulu v. Ohinna Ventatasamt 
(10) and Venkatinarastmhulu v. Peramma 
(11) are cases where possession passed to 
the vendee and there was subsequent 
deprivation of possession. The Subordinate 
Judge is, therefore, wrong in holding that 
the plaintiff was not entitled to bring the 
suit to recover the purchase-money, that the 
cause of action arose on the date of the sale, 
and that the suit is barred by limitation. 
I reverse the decree of the Subordinate 
Judge and direct him to restore the case to 
his file and dispose of itvaccording to law, 
- costs to abide the result. 
Decree reversed, 


(6) 26 B. 593; 3 Bom. L. R. 190. 
(7) 26 B. 619; 4 Bom. L. B. 310. 
(8) 15 Ind. Cas. 707; 40 C. 187. 
(9) 17 M. L.J. 149; 30 M. 316. 

` (10) 25 M. 396. 
(11) 18 M, 173. 





MADRAS HIGH COURT. 

Orvin Revision Petition No. 354 or 1913. 
February 24, 1914. 
Present:—Mr. Justice Seshagiri Aiyar. 

P, RAMASAMI NAIDU— DEFENDANT— 
PETITIONER 

versus . 
VENKATARAMANJULU NAIDU 
AND ANUTHER— PLAINTIF¥S—RESLON DENTS. 
Civil Procedure Code (Act V of 1908), s. 115— High 
Court’s power of revision--Landlord and tenant—Lease 
for fixed terin--Sie months’ notice given before ewpiry of 
term—Jurisdiction —Presidency Small Cause Court, 
when can pass order under section 41—Presidency 
Small Cause Courts Act (XV of 1882), 8. 41-—-Presidency 
Small Cause Courts Act (i of 1895). 


A High Court bas power under section 115 ofthe 


Code of Oivil Procedure, to revise the proceedings 
under section 41 of the Presidency Gourt of Small 
Causes Act. : 

Ismailje Ibrahimji Nagree v, M. C. Macleod, 31 B. 138; 
8 Bom. L. R. 969; Haladhar Maiti v. Ohoyatonna Maiti, 
30 0. 588; Sarat Chandra Singh v. Brojo Lal Mukerji, 
30 0.986; Ram Dhin Bania v. Sew Baksh Singh, 6 Ind. 
Oas. 473; 14 O. W. N. 808, 87 C. 714, followed. 

Where a lease is for a fixed term and then the ten- 
ancy is determinable on notice, the notice cannot be 
given until after the expiration of the fixed term. 

Where in such a case one notice was given be- 
fore and another after the expiry of the fixed 
period: 

Held, that the first notice was premature and the 
second insufficient inasmuch as it did not give six 
months’ time as provided in the agreement. . 

Thompson v. Maberly, 2 Camp. 673, distinguished. 

Brown v. Symons, 8 C. B. (N. s.) 208; 29 L. J. O. P. 
251; 6 Jur. (N. s.) 1079; 8 W. R. 460; 125 R. R. 627; 2 
L. T. 328; 141 Eng. Rep. 1145 and Cannon Brewery v. 
Nash, 77 L. T. 648; 14 T. L. R. 158, followed. 

Where discretion is to be exercised by Subordinate 
Courts, a High Court will ordinarily refuse to inter- 
fere if petitioner has other remedies, but where want 
of jurisdiction of the Subordinate Court has been es- 
tablished, no question of the exercise of discretion 
arises and a High Court cannot condone this. 

Under section 41 of the Presidgncy Small Cause 
Courts Act the Court has jurisdiction to deliver pos- 
session only when the tenancy has determined and, 
therefore, where the Court has delivered possession 
before the determination of the tenancy, its order is 
wrong and open to revision. 

Amritrav Krishna Deshpande v. Balkrishna Ganesh 
Amrapurkar, 11 B. 488, followed. i 

The provision as to new trials contained in 
Chapter VI of the Presidenoy Small Cause Courts Act 
does not apply to proceedings under section. 41 of 
the Act. 

Ramkrishna Sitaram v. Haji Dawood Ismail, 31 B. 
259, 9 Bom. L. R. 208, followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the: Presidency Court of Small 


' Causes at Madras in Hjectment Suit No. 91 


of 1913. 

Dewan Bahadur M. O. Parthasarathy 
Atyangar (with bhim Mr. K. V. Krishnaswamy 
Atyar), for the Petitioner. 

Mr. N. Ohandra Sekhara Aiyar, (for Mr. 
O. P. Ramaswamy Atyar), for the Respond- 
ents. id 

JUDGMENT.—This was a proceeding in 
ejectment under section 41 of the Presidency 
Small Cause Courts Act. Defendant executed 
a rental agreement onthe 14th Jane 1897 
agreeing to occupy the site for 15 years by 
pbuilding a house on it, The agreement 
provides; “In case you require the afore- 
said land if you give me six months’ previous 
notice after the aforesaid 15 years, I shall 
accordingly vacate the land, remove the 
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superstructure I had built < thereon and put 
you in possession of it.” Plaintiff gave two 
potices, one in October 1911 and another 
on the 18th December 1912, claiming posses- 
sion on the lət of that month. Plaintiff's 
case is that the tenancy came to an end. by 
efflux of time on the 14th of June 1912 and 
that as he gave notica in October 1911, 
defendant was bound to vacate the pre- 
mises. Defendant contended that the first 
notice was bad as it was before the 15 years 
were over, that the 2nd notice did not 
terminate the tenancy as it did not 
allow six months’ time to vacate, and that the 
Small Cause Court had no jurisdiction to 
entertsin the application under section 41. 
The learned third Judge of the Small Causo 
Court overruled these objections and gave 
possession to the plaintiff directing that “the 
defendant should remove the superstructure 
at his cost and deliver the site on ist May 
1913.” Defendant moves the High Court 
to revise this order. A preliminary objection 
is taken to the jurisdiction of the High Court 
to entertain the revision petition. Mr. 
Chandra Sekhara Aiyar, who appeared for the 
plaintiff, has argued this point very fully 
and clearly before me. His contention is 
that under section 8 of Act V of 1908 -only 
certain sections of the Codeof Civil Pro- 
cedure were made applicable to suits or 
proceedings of Small Cause Courts, and 
that section 115 is not one of those sections, 
He also contended that as section 23 of Act 
XV of 1882, which related to the provisions 
of the Oode of Civil Procedure applicable 
to Presidency Small Oause Courts, was 
repealed by Act Iof 1895, and as the said 
section referred to the Schedule which made 
section 622 of the old Code corresponding 
to section 115 of the present Code appli- 
cable to Small Cause Courts, by implication 
the power of the High Court to interfere in 
revision under section 115 was taken away; 
and he quoted Jemailji Ibrahimji Negree v. 
N. O. Macleod (1) 


in support of this posi- 
tion. ` Section 8 of the Code cf Civil Pro- 
cedure enumerates the sections which are 


made applicable “to any suit or proceeding 
in any Court of Small Causes.” The petition 
before meis nota suit or proceeding ina 
Small Cause Court. Nor does the repeal of 
section 23 affect the question. It was due to 


(1) 81 B. 188; 8 Bom. L, R. 969. 
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the fact that the Civil Procedure Code con- 
tained provisions relating to the revisional 
powers of the High Court and it was 
thought unnecessary to provide for itin the 
Small Cause Courts Act. As regards Ismazljt 
Tbrahimji Nagree v. N. O. Macleod(1) it is true 
that Mr. Justice Beaman expressed a doubt 
whether section 622 of the old Code was 
applicable to applications to revise suits or 
proceedings for Small Oause Courts. But 
the learned Judge gives no reason for his 
conclusion. There can be no doubt that the 
language of section 115 is in terms appli- 
cable to cases coming from Presidency Small 
Cause Courts. They are subordinate to 
the High Court (Vide section 3 of Act V of 
1908 and section 6 of Act XIV of 1882). 
Therefore, unless by any express provision 
the power of the High Court is taken away, 
it will have jurisdiction. to revise the 
proceedings of Small Cause Courts. The 
practice in this Presidency has been to 
entertain these applications. I am fortified 
in this view by the devision of the Calcutta 
High Court in Holadhar Maiti v. Ohoytonna 
Maiti (2). In Ram Dhin Banta v, Sewbaksh 
Singh (3)' and in Sarat Ohandra Singh v. 
Bro‘o Lal Mukerit (4) the learned Judges 
of the Caleutta High Coart came to the 
conclusion that the High Court was com- 
petent to exercise revisional jurisdiction, but 
directed that the petitions should be disposed 
of by the Judge sitting in the Original Side 
of the High Court. That is not the practice 
which has been adopted by the Madras High 
Court. I must overrule the preliminary 
objection and hold that the High Court has 
power to revise the proceeding under section 
115 of the Code of Civil Procedure. 

On the merits, the question turns upon 
the construction to be placed on the rental 
agreement, Mr. Parthasarathy Aiyangar, 
for the petitioner, contends that the language 
of the rental agreement imports that the 
defendant was not to be disturbed under any 
circumstance within the 15 years of his lease, 
and that on the expiry of that period, the 
plaintiff canrecover possession only after giving 
six months’ notice. It is contended on the other 
side that the term as to six months’ notice 
was inserted in order that the defendant 


(2) 800. 588; TO. W. N. 547. 
(3) 6 Ind. Cas. 473; 37 9. 714; 14 0. W, N. 806, 
(4) 300. 986. 
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may know at the end of the 16th year 
that the landlord intends to eject him and 
that the notice of October 1911 is sufficient 
compliance with this condition, I am unable 
to accept this construction. The language 
is plain and unambiguous; and the parties 
apparently contemplated the continuance of 
the tenancy on the original terms after the 
fixed period was over, leaving to the landlord 
the right to claim possession after giving six 
montha’ notice. I cannot accept the conclu- 
sion of the learned Judge that the six months 
notice was to be anterior to the 15 years and 
not subsequent. There are no Indian 
authorities on the construction to be placed 
on similar clauses in rent agreements, Nor 
are the English authorities uniform. In 
Thompson v. Maberly (5) it was held that 
where a tenancy was “for 12 months certain 
and six months’ notice to quit afterwards,’ 
notice given to terminate the tenancy at the 
end of the first year was good. To Gardner 
_y. Ingram (6) Lord Coleridge says this 
with reference to Thompson v. Maberly (5): 
“Mr, Cross relied on the case of Thompson v. 
Maberly(5) (ubi sup.) where Lord Ellenborough, 


0. J., stated that if premises are taken ` 


for ‘twelve months certain and six months’ 
notice to quit afterwards,’ the tenanoy may 
be determined by a sig months’ notice to 
quit expiring at the end of the first year. 

That case is not, however, quite satisfactory, 
as it appears to have been decided on the 
meaning of the word certain, and as Lord 
Campbell points out in a note, the decision 
was for the plaintiff on another point, a0 
that Lord Bllenborough’s observation was 
obiter. It is true that, in the case of 
Brown v. Symons (7) in the Common Pleas, 
which was an apprenticeship case and 
turned upon the words for twelve months 
certain.” Thompson v. Maberly (5) (ubi sup )- 
was cited in the agrument, and was not dis. 
approved of. But I think that ina case 
of a similar agreement where the word 
‘sertain’ doss not occar, it ‘would be very 
doubtful whether Thompson v. Maberly (5) 
(ubi. sup.) should be treated as an authority.” 
held by the Court of 
v. Nash (8). 


8 0. ; 

fae) 1079; 8 W. R. 4€0; 2 I. T, 323; 141 Rng. Rep. 
45; 125 Pi R. 627. 

j (8) T7 L T. 648; 14 T. L, R, 168. 


The case, Brown v. Symons (7), related to the 
contract of service and does not affect the 
decision in the above cases. In Halsbury's 
Laws of England, Volume XVIII, page 444, 
the proposition is thus stated in the notes: 
“In general where there is a fixed term and 
then the tenancy is determinable on notice, 
the notice cannot, it seems, be given until 
after the expiration of the fixed term.” 
This view is in consonance with reason and 
justice. I, therefore, hold that the tenancy 
was not terminated by the nəticə of 
October 1911 and that the notica of the 
13th of December 1912 was not sufficient. 


The further question now arises, whether 


the Presidency Small Causa Court had juris-. 


diction bo direct possession to be given under 
section 41 of the Act. The second paragraph 
of that section makes the determination of 
the tenancy a condition precedent to the 
exercise of jurisdiction. It must bə. re- 
membered that the power to pass orders 
relating to immoveable property is.an ex- 
ceptional authority conferred on the Pre- 
sidency Small Cause Courts. 
under which this power can be exercised 
must, therefore, be strictly complied with. 
If the conditions fail, the jurisdiction does 
not exist. It was argued before me that 
the defendant has other remedies and that 
he is not entitled to invoke the aid of the 
High Court’s revisional powers. A number 
of cases were quoted before me. 
principle of these decisions to be that where 
there is discretion to be exercised, the High 
Ovurt will ordinarily refusa to interfere, if 
the petitioner has other remedies; generally 
speaking, only cases which are sought to be 
brought under clause (c) of section 115 will 
be affected by this role, I am of opinion 
that where want of jurisdiction has been 
established, no question of the exercise of 
discretion arises and that-the High Court 


I take the. 


The conditions: ° 


cannot condone absolute want of jurisdiction. — 


The decision of Mr. Justice West in 
Amrtirav Krishna Deshpande v. Balkrishna 
Ganesh Amrapurkar (9) is not against this 
position. Inthe view that I have taken of 
the right of revision, it is not necessary 
to consider whether the remedy. by way of 
re-trial is open b) a party against whom an 
order under section 41 has been passed. L need 


(9) 11 B. 488. | 


~ 
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only mention that it has been decided in 
Ramkrishna Sitıram v. Haji Dawood Ismail 
(10) that such proceedings should not 
be dealt with under Chapter VI of the Pre- 
sidency Small Cause Courts Act. 

The decision of the learned Judge must 
be set aside and the application under seo- 
tion 41 must be dismissed with costs through- 
out, 

Order: set aside. 
(10) 81 B. 259; 9 Bom. L. R, 208. 3 





BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDICTION Suit No. 303 
or 1911. 
F. ©. Soe-Covat Sur No. 290 or 1907. 
A February 10, 1914. 
Fr esent:—Mr. Justice Macleod. 
In No. 303 or 1911. 
KING, KING & CO.—PLAINTIFFS 
In No. 290 op 1907. 
AMARCHAND HAZARI MAL 4 Co.— | 
PLAINTIFFS 
cersus $ 
MAJOR FRANOIS D. DAVIDSON— 


DEFED DANT. 

Civil Procedure Code (Act V of 1908), s. 60—Attach- 
ment—Salary— Officer in Indian Army—Salary 
realized and disirtbuted cannot be refunded, 

Under section 60 of the Civil Procedure Code the 
salary of an officer in the - Indian Army is exempt 
from attachment in execution of a decree, 

Where the salary of such an officer has been at- 
tached, realized and distributed among his creditors 
without any objection having been preferred he is not 
entitled to a refund of the same. 


Mr, Nicholson, for King, King & Co. 

Mr. Interar ty, for Defendant in Suit No. 303 
of 1911. 

Mr. Moos, for Amarchand. 

Mr. Oaptein, for Defendaat in Suit No. 290 
of 1907: 
- JUDGMENT.— Messrs. King, King and 
Co. obtained a decree against Major Davidson, 
then a Captain in the Indian Army, in Suit 
No, 303 of 1911 on the 25th of July 1911 for 
a sum of Rs. 4,454-15-8 and costs and 
further interest. In execation of the said 
decree the plaintiffs attached a moiety of 


_ defendant’s pay, andin pursuance of such’ 


attachment the Deputy Controller of Military 
Accounts remitted to the Sheriff such moiety. 
Thereafter Amarchand Hajarimal & Co., who 
had obtained a decree against thesame defend- 
ant in Suit No. 290 of 1907 in the Court of 
the first Class Subordinate Judge at Poona, 
gransmitted their decree to this Court for 
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execution, and applied for rateable distribu- 


‘tion between themselves and Messrs. King, 


King & Co., under section 73 of the Civil Pro- 
cedure Code. Rupees 2,384-2-11 paid to the 


Sheriff as aforesaid have been rateably 
distributed between the two execution 
plaintiffs. There is now in the hands of the 


Sheriff the further sam of Rs. 2,979-12 7, 
which in the ordinary course would be distri- 
buted inlikemanner. But on the 20th of Janu- 
ary 1914 the defendant took out a summons 
inthe Poona Suit No. 290 of 1907, calling upon 


. theplaintiffstoshow cause why theattachment 


levied by them on the salary of the defendant 
should not be raised and why the sum of 
Rs, 2,384-2-11 recovered by the plaintiffs 
under such attachment should not be refunded. 
On the 24th of January the defendant 
took out a similar summons againstthe plaint- 
ifs in Suit No. 303 of 1911. T adjourned the 
summonses into Court, and they were argued 
before me on the 2ad of February. 


In the face of the decision of a Bench of 
this Court in Velchand Ohaganlal vy. Bourchier 
(1), Counsel for the plaintiffs were unable 
to contend that the attachment on the defend- 
ant’s pay could be continued. In that case 
the defendant wasan Officerina British 
Regiment; but the reasons given by the 
learned Judges for their decision apply 
equally to an officer in the Indian Army. In 
Oalcutta Trades Association v. Ryland (2) and 
in Watson v. Lioyd (3), the’defendants were 
cfficers of the Indian Staff Corps, and in 
both cases it-was held that there was a 


. distinction between an Officer of the Indian 


Staff Corps and an Officer of the Regular 
Forces. Bnt no reference was made to section 
190, sub-section 8, of the Army Act of 1881, 
from whichitisclear that Officers of the Indian 
Staff Corps orthe Indian Army arealso Officers 
of His Majesty’s Regalar Forces. Nor in either 
of those cases was any reference made to sub- 
section 2, sub-clause (b), of section 266 of - 
the Civil Procedure Code of 1852. This has 
been re-produced in section 60 of the Code 
of 1908, which was held in Velchand Ohhaganleal 
v. Bourchier (1) to bea bartothe Court 
considering whether an officer in the Army 
fell within-the. definition of “public officer” 
given inthe Civil Procedure Code. There- 


(1) 17 Ind. Cas. 18; 37 B. 26; 14 Bom, L. R. 777, 
(2) 24 O. 102; 1 ©. W, N. 138, 
(3) 25 M. 402, 
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fore, there can be no doubt that the defendant 
is entitled to receive his pay without any 
deduction, and thatthe attuchmeat levied 
by .the plaintiffs in Suit No. 303 of 1911 
must be raised. ‘The Sheriff must also pay 
to the defendant the sum of Rs. 2,976-12-7 
which he realized under the attachment and 
which has not yet been distributed between 
the plaintiffs, 

The question whether the plaintiffs can be 
ordered to refund to the defendant what has 
already been paid to them by the Sherilf 
under the attachment dependson whether 
the money so received by them can ba cən- 
sidered as having been paid by the defendant 
under coercion, or money voluntarily paid 
under a mistake of fact. It was admitted by 
the defendant’s Gounsel that he had had no 
objection to Messrs, King, King & Oo. recsiv- 
ing the moiety of his pay under tha attach- 
ment levied by them. Ib was only whsn he 
discovered that the plaintiffs in the Poona suit 
were obtaining a share in that moiety that 
he decided to question the validity of the 
attachment. Tb must be taken, therefore, 
that the money paid out by the Sheriff was 
not money paid under goercion. Nor was 
it money paid under a mistake of fact, It 
was paid because the defendant did not choose 
to apply to the Court to raise the attachment. 
Tf there was any mistake in the matter 
it was one of law, thatis to say, the defend- 
ant must be taken as having under mistake 
considered thatthe attashment oa his pay 
was permitted by law, though it is also 
possible that there was no mistake of any 
sort,the defendant preferring that Messrs. 
King, King & Co. should be paid their debt 
in this manner. Therefore, in my opinion, 
defendant is not entitled to a refund of what 
has already been paid out to the execution 
plaintiffs, 

It was suggested in argument that the 
defendant might be estopped from claiming 
a refund; and itis quite possible that the 
plaintiffs may have acted upon the belief 
arising from the defendant making no attempt 
to dispute the attachment that he acquiesced 
in it. But as far as this cise is concerned, 
thereis no evidence on whicha case of 
estoppel could be founded. 


Attorneys for the Plaintiffe: Messrs. 
Oaptain and Vaidya. 
Attorneys for the Defendant: Messrs. 


Oraigie, Blunt and Oaroe, 


MADRAS HIGH OOURT. 
Seoonp Araras Nos. 356 ro 865 or 1913. 
. March 2, 1914. 
Present:—Mr. Justico Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 
VADDADI JAGANNADHA BAUPATHI 
DEO GARU—Dzranvant—APPELLANT 
versus , 
PADDALA APPALASAWMY AND OTHERS — 


PLatnti¥Fs— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 5, 52, ct.(3) 
— Madras Local Boards Act (Mad. Act V of 1884), s. 73 
—Pattah when comes into foree—Pattah under old Act 
—Land cess—Tenant, whether liable to pay‘full cess~ 
Rent, whether charge!on produce in hand of purchaser. 

Under section 53, clause (3), of the Estates Land 
Act, a pattah tendered fora particular fasli, comes 
into force in that fasli, unless a pattah previously 
tendered for more than one revenue year ig in force on 
that date. 

Where, therefore, the previous pattah tendered was 
under the old Act, and as such did not enure beyond 
the fasli for which it was tendered, the provision of 
section 68, clause (3), would not apply and the new 
pattah would become effective at once. 

Under section 73 of the Madras Boards Aot a 
landlord can claim only half of the land cess from the 
tenant and, therefore, a provision to pay the full land 
cess cannot be inserted in the patiah. 

Section 5, clanse (1), ofthe Estates Land Act 
provides that rent shall be the first charge upon the 
holding and the produce thereof, therefore, a. provi- 
sion in the pattah to this effect is superfluous. The 
charge does not extend when the preduce has passed 
into the hands of a purchaser. 

Sankarnami mamool is not part of the rent and a 
provision in the patiah to pay it cannot be allowed. 

Krishna Chandra sen v. Sushila Soondury Dassee, 26 
O. 611; 30. W. N. 608, Subramanian Chetti v. 
Prince of Arcot, 2 M. 146; 4 Ind. Jur, 624, followed. 


Appeals against the decrees of the District 
Court of Vizagapatam, in Appeals Suits 
Nos. 942 and 894, 943 and 872, 944 and 875, 
945 and 873, 946 and 871 of 1911, preferred 
against those of the Sub-Collector of 
Narasapatara, in S. S. Nos. 19, 17, 20, 
18 and 26 of 1910, 

The Hon’ble Mr 
Appellant, ; 

Mr. B. Narasimha Rao, for the Respond- 
ents. 


B. N. Sarma, for the 


JUDGMENT. 


SADASIYA AIYAR, J.— The defendant is the 
appellant in these ten Second Appeals No. 356 
to 365 of 1913. These second appeals 
have arisen out of five suits brought by ‘five 
tenants against their common landlord, the 
defendant. As there were five appeals by 
the plaintiff and five ‘appeals by the 
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defendant in the lower Appellate Court 
presented against the decisions of “the Sub- 
Collector in the five suits, ten second 


appeals have been preferred to us against - 


the ten deerees passed by the lower Appellate 
Court. 

The suits were brought by the tenants to 
have the terms of the pattah for fask 1319, 
ascertained and for directing the defendant 
to tender proper pattahs for that fasli. The 
suits have been decreed in favour of the 
plaintiffs by the lower Appellate Court after 
‘making certain modifications in the terms of 
the cadapas tendered to the plaintiffs by 
the defendants’ officials iu fasli- 1319 and 
which terms the defendant insisted on plaint- 
-iffs’ accepting without-any modifisation or 
omission. Coming to the grounds in thé 

` memorandum of appeal, thatis, those grounds 
which were argued before us,.1 think that 
we cannot interfere with the findings of fact 
by the lower Appellate Court on the question 
whether the plaintiffs accepted with full 
knowledge the pattahs tendered to them 
by the defendant in fasi 1319 and on the 
question whether the plaintiffs did execute 
muchalikas with full knowledge and consent 
infavour of the defendant for the same 
fasli. The next point drgued was 
` though the plaintiffs brought their suits in 
order to obtain pattahs for fasli 1319, the 
pattahs, with the terms decreed by the lower 
Appellate Oourt cannot legally: come into 
force for the fasli 1319 itself. In support 
of this argument, clause 3 of section 52-of 


the Madras Estates Land Act is relied upon,. 


or rather the proviso at the end of that clause. 
That proviso relates to a case where a pattah 
or muchalita has continued to be in force for 
more revenue years than one, and the proviso 
enacts that in that case “no fresh patiah or 
muchalika for the same holding shall take 
-effect until the commencement of the revenue 
year next succeeding that in which such 
fresh pattah is decreed.” In order, therefore, 
to attract the terms of this proviso it is neces- 
sary for the defendant to show that any patiah 
has continued to be in force for more revenue 
‘years than one, Itis argued that the patta 
tendered and accepted in fasli 1318, or it 
may be even fasli 1317, was such a pattah. 
‘But so far as the pattah for fash 1317 is 
concerned, it must have been tendered under 
the old Act, and Tam of opinion that that 


that. 


“these cases. 


paitah tendered for that particular fask did 
not continue in foroa beyond that fasli, 
because uader the old Act of 1855 a pattah 
tendered for one faslı did not continue in 
forse beyond that fasli. Icis only under 
the first sentence of clause 3 of section 52 
of the new Act thata pattah accepted for a 
single revenue year continues to remain in | 
force till a fresh pattah is accepted, or decreed. 
If, however, reliance is placed on the facts 
that a patiah was accepted for fasli 1318 after 
the new Act came into force, and that, that 
patiah would continue in foree till a fresh 
patiah is decreed fora subsequent fasli, the 
reply is that the first sentence in clause 3 to 
section “52 itself says that a pattah for a 
revenue year shall remain in force only 
until the commencement of the revenue year 
for which a fresh patiah is decreed. As these 
suits were brought for fresh p2ttihs to be 
decreed for fasl 1319 and as they wera 
decreed for that faslz, the pattah for fasli 1318 
even under the rule enacted in clause ë 
remained in force only until the commence- 
ment of the revenue year for which the fresh 
pattah was decreed, ús., until the commence- 
ment of fasli 1319, aud hence it was in force 
for only one year and had not continued in 
force for more revenue years than one. Accorde 
ingly the proviso atthe end of clause3 of 
section 52 is not applicable to the facts of 
Then the other contentions of 
the appellants related to the terms of certain 
clauses of the cadapa tendered by: the defend- 
ant for fasli 1319, which terms have been 
disallowed by the decrees of the lower Ap- 
pellate Court. The first clause of the cudapa 
provided thatthe tenant shall pay the land 
cess at Re. 0-1-0 per Rupes to the defendant's 
officials, though under section 72 of the 
Local Boards Act the defendant can claim 
only half of the land cess from the tenant. 
Tt was argued that though the clause provides 
for the payment of the whole land cess as land 
cess by the tenant, we must presume that half 
of tbat land cess was really mate payable by 
the tenant as rent and that for the convenience 
of both the landlord and the tenant, that 
portion ofthe rent which is equivalent in 
amount to half thelandcess was made payable 
as if it was half of the land cess itself. No 
foundation has been laid in the evidence for 
making such an extraordinary presumption 
and I must repel this contention, 
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Then ib is said. that clause 4 of the 
cadapa was wrongly disallowed by the lower 
Appellate Court. That clause provides 
that kist on the land shall be the first 
charge on the produce of the land. If 
that clause merely intended to give a charge 
to the landlord to the same extent as is given 
. by section 5, clause 1, of the Madras Estates 

Land Act, then the clause is superfluous. But 
if that clanse is intended to give the landlord 
ahighercharge, say a charge upon the produce 
of the land, even after the produce had passed 
into the possession of a purchaser from the 
tenant, then it is a charge which is unreason- 
able and the lower Court acted, in my opi- 
nion, rightly in refusing to give such an 
extended charge to the landlord, The next 
contention relates to clause 5. That again 
makes some provisiva in favour of the land- 
lord which is also provided for by section 
42, clause (a), of the Estates Land Act, If 
the landlord (defendant) was intended to 
obtain the same benefit under this clause 5, 
as heis given by section 51 of the Estates 
Land Act, then clause 5 is superflaous. If he 
wants some more extended benefit, [the 
extension to be ofa vague and undetermined 
character as I understand clause (5)], then 
the lower Appellate Court was justified in 
' refusing to give him such a larger privilege. 
The last contention relates to clause 10 of the 
cadupa, That clause is to the effect that the 
tenant shall deliver at the house of the 
landlord sankarnam: mamool, namely, 
8 seers of ghee, one cart-load of fuel, 
one cart-losd of dry hay, jaggery and 


one cock. It is argued that this is part 
of the rent, I am unable to accept this 
contention. Itisaclause which comes at 


the very end, the penultimate 9th clause 
evidently being intended to be the last clause 
appropriate to a muchahkka as such. In 
the case of Krishna Ohandra Sen v. Sushila 
Sdondury Dassee (1) it was held that where 
there was a stipulation for payment of 
Rs. 4 in lien of certain quantities of jack 
fruit, bamboos and fish and, where that 
stipulation was contained in a clause perfectly 
distinct from that containing the payment 
of rent which was payable in instalments 
(in this case also the rent was payable 
‘in instalments), that the provision for such a 


(1) 26 ©. 611; 3 C. W. N. 608. 


‘payment was not a provision -for payment 


of rent but for payment of presents. 
Farther, on comparing all the five different 
cadapas in these appeals it will be seen 
that while the rent varies, this sankar- 
nami mamool payable by each tenant 
is exactly the same. This also indicates 
that sankarnami mamool is not part of 
the rent as it does not vary with the extent 
of the holding or the amount of the proper 
rent payable. It has also been pointed out - 
by the lower Appellate Court that the land 
cess which is calculated at the rate of one 
anna inthe rupee on the amount of the 
rent is not ‘calculated upon the value of 
‘these sankarnamt mamool presents, 
Hence I am clear that that these payments 
are no part of the rent. But then it is 
argued that even if itis not part of the rent, 
it is a sum which has been lawfally payable 
under the contrast between the landlord 
and the tenant before the new Act came 
into force; and that such a payment has 
not been rendered unlawful by any provision 
contained in the new Act. I am not quite 
sure that even under the old Act, the promise 
to make these presents was a lawfal contraat 
which could be legally enforced. I think 
that even as the agreement to make such 
presents does not come under the definition 
of a contract which requires consideration to 
support it (for however long sach payment 
might have been made by the tenant out 
of respect to the landlord), it was not 
legally enforcible payment’ even when the 
old Act was in force. Even if for aguments 
sake it be. assumed that it was an 
enforcible agreement under the old Act, 
it seems to me, that section 143 of the 
present Act debars the landlord from exact- 
ing from his tenants “under any name or 
any pretence anything in addition to the 
rent lawfully payable.’ As I have found 
that this is not rent, it cannot be recovered 
by the landlord even if it is something other . 
than the rent which is lawfully payabl 
under the provisions of the new Act. 3 
In the result I would dismiss all these 
ten second appeals with one set of costs in . 
each of the five pairs of connected. appeals. 
Sesuaaier AIYaR, J.—I entirely agree; I” 
wish to add a few words only with reference 
to two of the points argued before-us. Read- 
ing clauses 2and 8 of section 52 of the 
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Estates Land Act it seems clear to me that 
the object’ of the Legislature was, where 
there has been a consolidated contract for 
more than a year, that there ‘should be no 
sudden change in the relationship of the 
parties, and that there should be a year of 
grace before the new conditions come into 
forse. In’ this case, the only year for which 
pattuh was tendered, was fasli 1318 afier the 
Act came into force. This is not a. case 
where under clause 2 there had been a con- 
tract for more than one revenue year and, 
therefore, the proviso to clause 3 of section 
52 has no application; the District Judge 
was right in his conclasion. 

As regards clause 10 in the ypattah Mr. 


Sarnia has strenuously argued that the 
items mentioned therein were lawfully 
recoverable by the Mookasadar ander the 


old Act, and asthe Mookasa isin a hilly 
tract these payments entered in clause 10 
must be taken to have been part of the rent 
which was stipulated between the tenant 
and the Mookasadar, and as such, it is claim- 
able as rent. Mr. Sarma concedes that 
unless he can bring these payments under 
the designation of “rent lawfully payable” 
mentioned in section 143 his argument 
must fail. Inthe first place, the fact that 
he himself never paid to Government the road- 
cess calculated upon this amount is against 
his claiming this amount as rent. Nor does 
he levy from the tenant local cess under 
section 73 of the Madras Local Boards Act 
upon these items. Therefore, it is clear that 
these items have never been regarded as 
rent, .I think that these payments originated 
in a mamool to grant supplies to the Mooka- 
sadar or his officials who come to inspect 
the holding each year, and they have continued 
to be paid voluntarily by the tenant to the 
Mookasadar. As pointed ont by the learned 
Chief Justice and Sir T, Muthusamy Ayyar, J. 
in Subramanian Chetti v, Princea of 
Arcot (2), payments of thig nature cannot 
be regarded as rent. If they are not rent, 
section 143 is a complete bar and the 
plaintiff is not entitled to recover them. 

I, therefore, concur in holding that the 
second appeals should be dismissed with 
costs, 


3 Appeals dienissed. 
. (2) 2 WN46;-4 Ind, Jur. 624. 


CALCUTTA HIGH COURT. 
Seconp Ory Apresar No. 1555 or 1910. 
April 2, 1914, 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR— PLAINTIF} — 
APPELLANT 
versus 
JINA GAZI AND ANOTHER—DEFENDANT3— 

RESPONDENTS. 

Landlord and tenant—Kabuliat taken at enhanced 
rate on promise to grant pattah including extra land in 
tenant’s holding—Grant of pattah but not including pro- 
mised land—Promised land in tenant's possession—Suit 
for recovery—Pattah invalid—Oral Settlement before 
pattah, whether effectual—Bengal Tenancy Act (VIII of 
1885), s. 29. 

The defendant originally held a jama of Rs. 24 
under the plaintiff which did not include the lands 
now in dispute. At the Settlement in 1897, the jama 
upon that bolding was inoreased to Rs, 29-8. 
Subsequently the defendant was found in possession 
of these disputed lands and he agreed to pay Rs. 38.8 
for his holding provided that the disputed land 
were included in that Settlement. The defend- 
ant executed a kabuliat and the plaintiff agreed to 
grant a patiah of all the lands, but, as a matter of fact, 
the pattah which he granted did not include 
the disputed lands. The plaintiff sued for recovery 
of possession or in the alternative for Rs, 37-2 as rent 
and cesses: 

Held, (1) that the pattah was invalid under section 
29 of the Bengal Tenancy Act as well as under section 
113; 

(2) that the jama stated in the kabuliat was void 
and not by law recoverable by the plaintiff; 

(8) that.nothing more could be given to him in 
anyzcase as there had been already an ilegal en- 
hancement; 

(4) that a go-by must be- given to the pattah, 
and the oral Settlement before it was given 
effect to; 

Durga Prosad Sureka v. Bhajan Lall Lohea, 31 ©. 6 14; 
14 M. L. J. 196; 5 Bom. L. R. 498;8 O. W. N. 489; 31 
I. A. 122 (P. O.), applied. 

(5) that the plaintiff had no claim to recover 
the land, nor could any more ront as claimed be 
decreed to him. 


Appeal from the decree of the Sub-Judge 
of Tipperah, dated January 27th, 1910, 
affirming that of the Sadar Munsif, dated 
June 21st, 1909. 


Babu Gobinda Ühandra Dey Roy, for the 


Appellant. 
- Babu Dhirendra 
Respondents. 
JUDGMENT.—This appeal arises out 
of a suit for recovery of khas possession of 
three plots of land measuring 6 kanis 17} 
gandas with mesne profits or in the alter- 


Lal Kastagir, for the 
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native for the recovery of Rs. 37-2 as rent 
and cesses by establishment of the plaintiff’s 
gzemindurt title. 


' It appears that the defendants originally 
held a jama of Rs. 24 which did not include 
the lands now in dispute, At the Settlement 
in 1297 the sama upon that holding was 
increased to Rs. 29-8. Subsequently the de- 
fendant was found in possession of these 
disputed lands and a criminal case was 
brought, and the defendant No. 2 agreed 
to pay Rs. 38-8 for his holding, and his 
allegation is that bis own lands and the 
land of Chuni Gazi whichis the disputed 
. land were included in that Settlement, and 
he executed a kabuliat of all the lands and 
it was agreed on behalf of the plaintiff 
that he would grant a` patiah of all the 
lands. The learned Subordinate 
Judge found thatin fact the pattah and 
kabulzat were executed and registered, the 
plaintiff was ordered to produce the bundo- 
bust papers upon which both the pattah 
and kabuliat were admittedly founded and 
he declined to do sọ. This has been held 
by the Munsif as a fact strongly against him; 
but the defendant No. 2 has produced the 
pattah and the paltah shows that the dis- 
puted lands are not included in it, but only 
the defendant No. 2's old lands, yet the 
rent has suddenly leaptup five years after 
the Settlement to a jama of Rs. 38.8, 

Now this renders the pattah invalid 
under section 29 of the Bengal Tenancy 
. Actas well as under section 113 for the 
rent settled at the Settlement cannot be 
enhanced for the period of 15 years excapt 
onthe ground of landlord’s improvement 
or subsequent alteration in the area of 
the holding. Thé landlord has not alleged 
any improvement and we cannot assume 
that there has been any alteration in the 
area of the holding except what is evidenced 
by what the learned Judge has found on 
independent evidenca. The argument in 
appeal is tbat the terms of this document 


cannot be varied by oral evidence and that 
oral evidence cannot be accepted. But tha 
jama stated in the document is void 


and is not by law recoverable by the plaintiff. 
As one of his prayersis for rent to be fixed 
in addition upon this land now held by the 
defendant, it is clear that nothing more 
gould be given to him in any case as there 


has been already an illegal enhancement. But 
the soundest way to deal with the document 
seams to be that in which their Lordships of 
the Judicial Committee dealb with certain 
bought and sold notes in the case of Durga 
Prosad Sureka v. Bhajan Lall Lohea (1), it was 
there found that there was either by fraud or 
mistake a wrong figure inserted in the bought 
and sold note, which had been signed by the 
parties and which was the contract in the 
case. Sale, J., gave the plaintiff adecree. On 
the case coming on appeal before the Appeal 
Bonch of this Court the High Court express- 
ly held themselves bound by the terms of 
section 91 of the Evidence Act and allowed 
the appeal and dismissed the plaintiff’s suit. 
Their. Lordships of the Judicial Committee 
say that the plaintiff had treated the falsified 
notes with more ceremony than they deserved 
and that his first prayer onght to have made 
no reference to the date of the documents as 
the date of the contract and that the second 
prayer'of rectifying the contract in writing 
was unnecessary. Applying this principle 
to this case we must give ihe go by to this ` 
patiah altogether. It is a document which 
was executed after the original documenti 
evidencing the contract on the findings of the 
Subordinate Judge. There was a kobulzat 
first and that #abulint was called for and has 
not been produced. But there was before 
the kabulzatan oral Settlement, and we can 
have no doubt fromthe coincidence of the 
rent, Rs. 9, for this extra land with the 
enhancement which appears in the patiah 
as illegal enhancement that that was what 
was agreed between the parties; and the 
pattakh being clearly, either by oversight or 
by something worse, rendered void as far as 
the amount of rent is concerned on the area 
démised, we must deal with the case upon 
the evidence as the learned Judge has done. 


The whole case shows that the lower Courts 
have done justice and that the plaintiff has 
absolutely no claim to recover this land. 16 
is proved thathe got Rs. 180 as nazar and 
his amla got Rs. 70 nazır from defendant 
No. 2 and itis proved that he is receiving 
this enbanceed rent, which would ba wholly 
illegal unless he had demised this extra land 
to the defendant, 


(1) 310. 614;14 M. L. J. 196; 6 Bom, L. R. 498; S 
O. W. N. 489; 811. A. 122 (P. C.). 
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We, therefore, think that the appeal must 
be dismissed with costs, 
Appeal dismissed. 


- 


| MADRAS HIGH COURT. 
Appzat AGAINST Oaper No, 230 of 1911. 
January 15, 1914, 
Present: —Mr. Justice Ayling and 
Mr. Justice Sadasiva Aiyar. 
§. SABAPATHI PILLAY (prep) AND OTHERS 
— PLAINTIFFS — APPELLANTS 
VETSUS 


VANMAHALINGA PILLAI AND ANOTHER — 


DAFaNDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 
8—Compromise of suit—Some terms of compromise 
beyond . suit, whether to be made -part of decree— 
Consideration jor compromise—Decree, effect of — 
Ececution, objection to such decree, whether can be 
taken in—Contract Act (1X of 1872), s3. 38,61, 54 
-—Reciprocal promises —Offer— Tender —Compensation. , 

Where a certain term, which cannot lawfully be 
made part of a compromise decree, bacause ib goes 
beyond the sabject-matter, has once been made part 
- of the decree, a party to the decree cannot, in execution, 
‘object, to that term as not binding on him. An objec- 
tion to such a decree onghb to be taken by way of 
appeal and caunot ba urged when exectition of the 
decree is sought. 

The Manager of Sri Meenakshi Devasianam v. Abdul 
Kasim Sahib, 80 M. 421; 2 M. L. T. 349,17 M. L.J. 
2655, relied upon. 

Gurdeo Singh v. Chandrika Singh and Chandrikah 


Singh v. Rash Behary Singh, 1 Ind. Cas, 918; 36 C. 193 - 


at p. 2238;6C. L. J. 611, not followed. 

The question whether any particular term of a 
petition of compromise ‘incorporated in a decree 
relates to the suit or is covered by its subject-matter 
must be decided from the frame of the suit, the 
relief claimed, aud the relief allowed by the decree 
on adjustment by a lawful agreement. The mutual 
conuection of the different parts of the relief granted 
by a consent deoree is an important element for 
consideration in deciding whether any portion of the 
relief is within the scope of the suit. No hard and 
fast rule can ba laid down, each case being covered 
by its own facts. 


Gobinda Chandra Pal v, Dwarkı Nath Paul, 35 C. 
837; 12 O. W. N. 849; 7 C. L. J. 492, followed. 

The terms and conditions, which ‘are the consider- 
ation for a compromise of the subject-matter of a suit, 
must be incorporated in the compromise decree and 
nave a binding effech, although they themselves go 
beyond the subject- matter of the snit. 


Gupta Narain Dass v, Bijoya Sundari Debya, 20. W. 


N. 663, Purna Chandra Sarkar v. Nil Madhub Nandi, 
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50. W. N. 485, Jasimuddin Biswas v, Bhuban Jelint, 
34 0. 456 and Joti Kuruvetappa v. Izari Sirusappa, 
80 M. 478, rerlied upon. 

A mere offer by registered posted letter to deliver 
something or rather the expression by a letter of a 
willingness or readiness to deliver is not a proper 
offer. 

A sufficient tender of money is not made if the 
money is locked up in a box, nor of goods if they are 
enclosed in a cask which the other party is not al- 
lowed to open. Similarly, a mere offer by posted letter 
that the offeror is ready to execute a release without 
having a document of release ready to be delivered is 
not a proper offer. 

The plea of tender is incomplete as an answer to an 
action (and, by analogy,as an answer to a defence) 
unless accompained by a tender in Court, 

Haji Abdul Rahman v. Haji Noor Mahomed, 16 B. 
141 and Behari Lal v. Ram Ghulam, 24 A. 461; A. W. 
N. (1902) 135, relied upon, 

If A and B, the parties to a contract, consisting 
of reciprocal promises, fail'to perform their respec- 
tive promises, the one (4) wilfully and the other (B) 
because he was not bound to fulfil hia part unless 4 
had fulfilled his preliminary part, the contract comes 
to an end by the acts of both parties, A and B, exe 
cept jor the purpose of enabling the innocent party (B) to 
claim compensation from A. B, however, cannot claim 
the performance of the specific obligation undertaken 
by 4 under the contract after B had himself (though 
lawfully) put an end to it. If B wants to hold Ato 
the specific performance of A’s contract, B must fulfil 
his own promise or make au unconditional continuing 
offer to fulfil his promise. ‘ 

Appeal against the order of the Court of 
tho Subordinate Judge of Mayavaram, dated 
6th day of July 1911 in Execution Petition 
No. 193 of 1910 in Original Suit No. 29 
of 1907. 

Mr. K. Ramachandra Atyer, for the Appel- 
lants. 

Mr. K. Srinivasa Aiyanger, for the Re~ 
spondents, 

This appeal coming on for hearing on the 
20th February 1913, the Oourt (Ben- 
soo and Sundara Aiyar, JJ.) delivered the 
following 


JUDGMENT,.—We. sea no reason to differ 
from the finding of the Subordinate Judge 
with regard to the Ist and 2nd conditions to 
bə fulfilled by the Ist defendant before the 
2nd and 3rd defendants could claim to take 
out execution for the amount in question. 
Bat the finding with regard to the 3rd con- 
dition is unsatisfactory. It is admitted that 
the plaintiff did not deposit in Court the 
amount that he waa bound to deposit, but 
the plaintiff alleged in his objection petition 
that the 3rd defendant had taken an assign. 
ment of the decree in Original Suit No. 66 of 
1905 and brought to sale the properties 
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allotted to the plaintiff contrary to the obliga- 
tion undertaken by the Ist defendant to 


obtain a release of those properties from 
liability for the decree. If this allegation 


be true, they certainly cannot take ont 
. execation: forthe amount in question. We 
request the Subordinata Judge tə take 


evidence ‘on the above question and submit 
his finding thereon; and also on the question 
whether the defendants were ready to fulfil 
their obligations under paragraph A (3) of 
the razinamah. We reserve the questions 
whether clauso B ofthe razinamah can bs 
treated as a pirt of the dseres, aid, if go 
whether it is executable or should ba regarded 
as declaratory. The findings will ba submit- 
ted within two months after the reasipt 
of this order and sevea days will be 
allowed for Sling—objections. 

In compliance with the order contained in 
‘the above judgment, the Subordivate Judge of 

Mayavaram submitted the following 

i FINDINGS.—1. The following questions 
have bsen remitted bythe High Court for 
findings:— 


(1) Whether as alleged by the plaintiff, 
the 3rd ‘defendant has taken an 
assignment of the decree ia Original 
Suit No. 66 of 1905 and brought 
to sale the properties allotted to 
the plaintiff, contrary to the obliga- 
tion undertaken by the first 

. defendant to obtain a release of 
those properties from liability for 
the decree? A 8 


(2) Whether the defendants were ready 
to fulfil their obligations under 
paragraph A (3) of the razinamah? 

2, After the remand, the plaintiffs (re- 

spondents) have examined one witness and 
filed Exhibits 1 to 4 and defendants 
Nos. 2 and 8 (petitioners) have. filed 
Exhibits F and G. There is no doubt 
that the 3rd defendant has taken an assign- 
ment of the decree in Original Suit No. 66 
of 1905 of the Kumbakonam Sub-Court 
and brought to sale the properties charged 
under that decree which is a moiety of all 
‘the properties mortgaged including the 
properties allotted to the plaintiff, The 
3rd defendant has sincə purchased such 
properties and obtained symbolical delivery 
too. Exhibit I is the assignmont deed of 
the decree to the 3rd defendant. Exhibit II 
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that matter, it 


CLIA 


is a copy of the sale certificate to the 3ed 
defendant and Exhibit IIE is the delivery 
aczouat.. These ara all admitted for the 
petitioners. [ha only quastion is whather 
these have bean dong contrary to the obliza- 
tion undertaken by the Ist defendant to 
obtain release of thoss properties (the. 
properties allotted to the plaintiff) “trom 
liability for the decrees.” In considering 
is firat of all necessary 
to exactly understand the 3rd condition ia 
paragraph A of the rasinamah. It is 
this: The plaintiff undertakes to depasit 
Rs. 13,000 and interest as provided in foar 
months of the razinamah and the defendants 
are charged with the obligation to get the re- 
lease of the plaintiff's share of the properties 
from liability to the deeree in Original Sait 
No. 66 of 1905 in 16 months from the date 
of the razinamah, That 
after the deposit of the money into Oouart by 
the plaintiff, the defendants had apparently 
another twelve months’ time to get the 
release. . 


3. Now it is necessary to note a few 
dates. The razinamah was on the 9th 
April 1908. So the plaintiff was bound 
to deposit the Rs. 13,000, and interast—it 
would have amounted to about Rs. 27,000 
then —by the 9th August 1908. The amount 
was not deposited within that time. The 
decres-holder in’Original Suit No. 66 of 1905 
proceeded with the execution of that decree 
and the sale was fixed for the 3rd March 
1909. In order to avert the sale, the 3rd 
defendant appears to have bargained for 
taking the assignment of the decree and he 
is seen to hava actually obtained the as- 
signument as per Hxhibit I on the 10th 
July 1909. Jt may be noted that under the 
razinamah the defendants|Nos. 1 to 3 are made 
liable to get the release t» the plaintiff. 
In less than a month of the assignments 
we find the 3rd defendant and Ist defend- 
ant sending the registered notices, D and 
E, to the plaintiff on the 7th August 1909, 
Then the four months’ time for the deposit 
by the -plaintiff had long past and even 
the sixteen months’ period within which 
the defendants were to act their part -was 


to expire in two days more. By these 
registered notices, the plaintiff was even 
then called on to pay up the amoant 


payable in a week and even then there 


means that even - 
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was no response, In fact the plaintiff 
returned the registered. notices rafused. 
These mobices, Exhibits D and Hi, show that the 
assignment to the 3rd defendant was not to 
circumvent the plaintiff, and-that tha defend- 
ants gave the plaintiff an opportunity of 
performing his part- even at that late stage. 
In this state of matters itis futile for the 
plaintiff to contend that the Ist defendant 
was without the means to pay the balance of 
the amount due for the decreein Original 
Suit No. 66 of 1905 and that he would 
otherwise have deposited the amount due 
by him. Even granting that the Ist defend- 
aut had no means then, there were the 
defendants Nos. 2 and 3 who, as I have already 
said, were also responsible for. getting the 
release and the plaintiff’s own witness admits 
that defendants Nos, 2 and 3 are rich men. 
Nor was it necessary that all the moneys due 
under the mortgage decrees should be 
paid for getting the release of the plaint- 


iff’s portion of the properties. In 
paragraph 5 of the counter-petition, the 
plaintiff states that he tendered the 


amount to the original plaintiff in Original 
Suit No. 66 (Murugappa Chetty) 
‘but that he refused to receive it and give a 
release, That is not the undertaking in the 
razinamah and there is no proof of such 
tender. , Exhibits F and G show that Muru- 
gappa Chetti’s ‘heirs applied for execution of 
the decree more than once. The plaintiff's 
witness admits that plaintiff had: notice of 
such petitions. Still he is not shown to 
have opposed the execution on any ground. 
Not even after the petitioners applied for 
execution in this case does the plaintiff 
appear to have offered to -deposit the 
‘amount, Under these circumstarices, I can- 
not say that the assignment to the 3rd 
defendant was contrary to the obligation laid 
by the razřnamah and I must hold that the 
defendants were ready to fulfil their 
obligations. 


This appeal coming again for hearing on. 


16th of January 1914, after the return 
of the findings upon the issues referred 
by this Couré to the Subordinate Judge 
of Mayavaram, and having stood over 
for consideration till this day, the Court 
delivered the following 
JUDGMENT. 

Sapastva Aryar, J.—The judgmont-debtor 

is the appellant in this appeal preferred against 
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the order of the Subordinate Judge’s Court 
of Mayavatam passed on the execution 
petition filed by the Zod and 3rd defendants 
as decree-holders. 


The facts ate a little complicated, but it 
is necessary to set out many of them in 
order to understand the contentions in this 
appeal. 


The plaintiff and the Ist defendant are 
brothers. They effected a partition of their 
properties about July 1897. In that partition, 
about 34 items of landed properties (among 
other properties) were divided between the 
plaintiff and the Ist defendant, the plaintiff 
obtaining for his share certain specific 
properties out of the 34 properties and the 
lst defendant the remaining properties. In 
June 1889, the Ist defendant and the 
father of the defendants Nos. 2 and 3, since 
deceasest, executed a simple bond for 
Rs. 10,00 in favour of the plaintiff. It 
has here to ba mentioned that though the 
plaintiff got ia the partition of 1897 cartain 
specific properties out of the 84 items of land, 
all the 34 items had been mortgaged by 
the Ist defendant before the partition in 
favour of a third person whom I will call the 
mortgagee. This mortgages brought Suit 
No. 66 of 1905 on the file of the Kumbakonam 
Sub-Court for sale of those 34 items against 
both the plaintiff and the lsb defendant; the 
plaintiff (withont protest apparently from the 
lst defendant) seems to have raised the 
plea in the mortgagee’s suit that one-half 
share in all the 34items belonged to him 
and thatthe said half share was not liable 
for the mortgage as the sum advanced 
by the mortgagee tə the Ist defendant 
was not a debt incurred by the ist defendant 
for the benefit of both the plaintiff and the 
lst defendant. The plaintiff, if the debt 
was not a proper debt, might have had 


those particular items (out of the 34 
mortgaged items) which fell to the 
plaintiff's share released from liability 


under the mortgage, but, as I said above, 
he seems to have attempted to get one-half 
share in every one of the 34 items released 
from the mortgage. One other complication 
in the case is that in January 1903, the 
lst defendant seems to have sold some of 
those properties which fell to his share (out 
of the 34 properties) ‘to the plaintiff for 
Rs. 13,000 and asked the plaintif to pay 
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that Rs. 18,000 to the mortgagee in part 
satisfaction of the mortgage debt. The plaint- 
iff had failed to pay that Rs. 13,000 to 
the mortgages and hence the mortgagee 
brought his Suit No. 66 of 1905 to 
recover the entire amount due under 
his mortgage by sale of all the 834 pro- 
perties. 


That Suit No. 66 of 1905 was decreed 
only for the sale of one-half share in all the 
the 34 properties and the Court released the 
other half share on the footing that the 
plaintif was entitled to the said half share 
in all the 34 properties. The partition under 
which the plaintiff got certain specific items 
out of the 34. properties was thus ignored 
by thatdecree. It is not clear whether it 
was ignored because the partition was held 
invalid or not proved or because the. partition 
was not relied upon and put forward by any 
of the parties, 


The present suit was brought by the 
plaintiff in 1906 as Original Suit No. 38 
of 19C6 (in the Kumbakonam Snub-Court) 
on the simple bond for Rs. 10,000 executed 
in June 1899 by the Ist defendant and the 
father of the defendants Nos. 2 and 3 for the 
recovery of Rs. 18,600 and odd due under 
that bond. This Suit No. 88 of 1906, of the 
Kumbakonam Sub-OCourt, afterwards became 
Suit No. 29 of 1907 on the file of the 
Mayavaram Sub-Court. On the 9th April 
1908, a raeinamah petition was filed in this 
suit by the plaintiff and by the defendants Nos, 1 
to 3 compromising all the disputes between 
the plaintiff and the defendants. The Court 
on that same date decreed in terms of the 


vazinamah “so far as those terms related 
to the suit as detailed below.” It is 
doubtful (and it is a matter of dispute 


between the parties) whether by detailing 
all the terms of the razinamah in the 
decree after stating that the Court decreed 
in terms of the razinamah in “so far as 
those terms related to the suits” whether 
all those terms were intended by the Court 
as relating to the suit and as decreed in the 
suit or whether all the terms were detailed 
merely for the purpose of recording the 
terms of the razinamah and only those 
terms which directly related to the right 
to recover moneys due under the bond 
of 1899 were intended to be decreed in 
that suit. 
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Now the terms of the rasinamah}'are again 
of a complicated character, but ag itis necese 
sary to refer to them for understanding the 


dispute, I shall set them ont briefly. 
The terms are (Al), ‘that, within the 
9th August 1909, the three defend- 
ants should fulfil a condition which 


I will call condition No. 1; (A2), that the 
three defendants shonld before that same 
date (9th August 1909) fulfil another conditon 
which I will call condition No. 2; (A3), 
that upon plaintiff depositing Rs. 13,000 and 
interest thereon from January 1903 into 
Court for payment to the mortgagee, the 
decree-holder in No. 66 of 1905, the defendants 
Nos. 1 to 3 should within the 9th August 


1909 get released from liability under that 


decree the two seta of properties which belong- 
ed to the plaintiff out of the 34 mortgaged 
properties, those two sets being (firstly) the 
properties which fell to the plaintiffi’s share 
in the division of 1899 and (secondly) the 
properties which had beenincluded in the sale 
to the plaintiff by the first defendantin January 
1903; (B), that if the three defendants 
fulfilled the above conditions (Al, A2 and 
AS) the amount due to the plaintiff under the 
simple bond of 1899 for Rs. 10,000 and the 
sum due to the plaintiff of Rs. 3,000 and odd 
should be set off against the sum of Rs, 16,000 
and interest due to the Ist defendant by the 
plaintiff and that the plaintiff should pay 
Rs. 2,200 to the 2nd and 3rd defendants (which 
sum would be the balance due to the defend- 
ants Nos. 2 and3 after such set off) with 
interest from May 1899; (C), that if the 
defendants failed to fulfil conditions Al, A2 
and A3 the plaintiff should recover Rs. 20,000 
as due to him under the plaint bond with 
interest from the date of the razinamah 
by execution against defendants Nos, 1 to 3, 
(There are certain other minor terms in the 
razinamah which need not be stated here.) 

Now, the defendanta Nos, 1 to 3 have 
fulfilled the conditions Al and AZ. They 
say that they offered and were ready and 
willing to fulfil the condition A3 and that 
their such offer, readiness and willingness 
should be treated as legally of the same 
effect as if they had actually fulfilled the 
condition A3 also. Then, they contend that 
under clause (B) of the racinamah decree, 
the plaintiff ought to pay Rs. 2,200 to them 
and that the defendants Nos. 2 and 3 are 
entitled in execution of this same decree to 
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recover this Rs. 2,200 and interest from the 
plaintiff. On these contentions, they filed 
the Execution Petition No, 193 of 1910 on 
the 26th November 1910 and prayed for tne 
arrest of the plaintiff for the recovery of the 
Rs. 2,200 and interest. The plaintiff raised 
several objections to the grant of the prayer 
of this execution petition of the defendants 
Nos, 2 and 3. Two of these objections, 
namely that the defendants Nos, 1 to 3 did 
not fulfil conditions Al or A2, are useless es 
the Sab-Court and also a Bonch of this 
Court (when this appeal came on first before 
this Court) have found that the conditions 
Al aud AZ had been fulfilled by the defend- 
auts before this execution petition was put 
in. Two other objections of the plaintiff 
remain to be considered. The first objection 
is that the 3rd condition (A3) had not been 
fnlfilled by the defendants before this 
execution petition was filed and not only that 
the third condition had not been fulfilled 
‘before the execution petition was filed but the 
defendants had precluded themselves from ful- 
filling that condition by certain.acts of the 3rd 
defendant. The second objection was that 
even if the defendants had falfilled all the 
three conditions, the term (B) of the razina- 
moh petition, namely, that on the defendants 
fulfilling those conditions, the 2nd and 3rd 
defendants should recover Rs, 2,200 from the 
plaintiff, was not aterm which related to the 
dispute in the plaintiffs suit brought on the 
tond of Rs. 10,000 and that, therefore, there 
was aud could be no decree passed for that 
amount in the Suit No. 29 of 1907; in other 
words, the gist of that objection is that the 
defendants Nos. 2 and3 should bring a 
separate suit on the promise recorded as 
term (B) in the razinamah decree and can- 
_not claim that an executable decree for that 
amount bas been passed in this Suit No. 
29 of 1907. 


I shall shortly deal with the second objec: 
tion, Having regard to the nature of the 
pleadings in the Suit No. 29 of 1907, I 
think thatthe term (B) of the razinamah was 
intended to be one df the considerations which 
moved the defendants Nos. 1 to 3 in consenting 
to the term(Q) of the raztnamah which directly 
related tothe plaintiff's claim. Jt has also to 
ba noted that the amount of the plaintiff’s 


claim is set off even under the provisions of. 


the term (B) against the plaintiff’s claim. 
I, therefore, hold that the term (B) is a part 
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of the.decreed provisions in the Suit No, 29 
of 1907 and not merely one of the recorded 
provisions. In this view, the law laid down 
in the cases reported as. Joti Kuruwetappa v, 
Izari Siruseppa (1), and Purna Ohandra 
Sarkar v, Nil Madhub Nandi (2), applies 
and the term (B) can be lawfully made part 
of the decree and the liability created by that 
term can be enforced in execution proceedings, 
As on this question, I agree with the obser- 
vations in Gobinda Ohandra Paul v, Dwarka 


-Nath Pal (9), I shall quote certain passages 


therefrom: 


“The question whether any particular 
term of a petition of compromise incorporated 
in a decree, made under the power given by 
section 375 of the Code of Civil Procedure 
relates to the suit oris covered by its sub. 
ject-matter must be decided from the frame 
of the suit, the relief claimed, and the relief 
allowed by the decree on adjustment by 
lawful agreement. The mutual connection 
of the different parts of the relief granted by 
a consent decree is an important element for 
consideration in each case in deciding whe- 
ther any portion of the relief is within the 
scope of the suit. No hard ard fast rule can 
be laid down, each case being governed by its 
own facts.” “In Jastmuddin Bisw:s v. Bauban 
Jelini (4). Brett and Sharfuddin, JJ 
recognised the binding effect of the term 
in a decree which was the consideration for 
the relief granted in a suit as decreed on 
agreement of parties. The same view was 
taken in Gupta Narain Dass v. Bijoya Sundart 
Debya (5) and Purna Ohandra Sarkar v 
Nil Madhub Nandi (2). In the latter case. 
Ghose and Pratt, JJ., held that a decree 
passed on @ compromise cannot be regarded 
as ultra vires simply because ib goes beyond 
the subject-matter of the suit and contains 
other conditions, and that, if those other 
conditions are the consideration for the com- 
promise of the subject-matter of the suit 
they must be incorporated in the decree.” : 


Even if the term (B) could not lawfully 
be made part of the decree, once ib has been 
so made part of the decree, as I think it bas 
been in this case, the person bound by the 


(1) 30 M. 478. 

(2) 5 0. W. N. 485. 

\(3) 850. 887; 12 O, W. N. 849; 70, L. J, 

(4) 34.0. 456. VENS: 
(5) 2 0. W. N. 663. 
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decree cannot, zn execution, object to that 
term as not binding upon him. The 
appellant’s Vakil relied upon a passage 
in Gurdeo Singh v. Ohandrikah Singh 
and Ohandrika Singh v. Rash Behary 
Singh (6), where Mookerjea, J., says that 
ifa compromise decree “gives effect to the 
settlement touching properties extraneous to 
the litigation, the decree is to that extent 
clearly without jurisdiction and is inopera, 
tive.” I respectfully dissent from that 
dictum as it is opposed to the decision of 
this Court in The Manager of Sri Meenakshi 
Devastanam v. Abdul Kasim Sahib (7%), 
where Benson and Wallis, JJ., held 
that any objection to such a decree giving 
reliefs in respect of auch matters not relating 
to the snit ought to have been taken by way 
of appeal and could not be urged when 
execution of the decree is sought. 


Now I shall deal with the firat and the 
principal objection of the plaintiff. This 
objection has again to be divided under two 
heads. The first head is that defendants 
have not fulfilled the third condition (A3) 
and hence cannot take advantage of the 
provision (B) in-their favour. The second 
heading ofthe objection is that they have 
absolutely precluded themselves from ful- 
filling that third condition. Taking the first 
head of the objection, the reply of the defend- 
ants Nos. 2 and 3 is, as I said before, that 
they had made an offer to fulfil the third 
condition and as the plaintiff did not accept 
that offer, the defendants are in as good a 
position as if they had fulfilledthe third 
condition. It seems to me that in execution 
of a decree which gives a particular relief to 
the defendants Nos. 2 and 3 only ijf a condition 
ts fulfilled, they cannot get that relief unless 
they fulfil that condition or unless the 
fulfilment of that condition has been made 
impossible by the plaintiff. I also think (a) 
that the offer to fulfil that condition should 
be kept always open and (b) that the offer 
relied upon ought to be an unconditional 
offcer. Again the second head of the objec- 
tion seems to me to be clearly valid. The 
defendants notonly have not fulfilled the 
condition of gething the plaintiff the two sets 
of properties out of the thirty four properties 


S 1 Ind. Cas. 912 
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(7) 30 M. 421; 2 M. L. T. 349; 17 M. L. J. 265. 


; 36 C. 193 at p. 223; 50. L J. 
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released from the mortgage decree, but the 
third defendant obtained a ‘transfer of the 
mortgage decree, bought a half share in 
those two sets of properties belonging to the 
plaintiff to actin execution of that decree 
and purchased them himself, Thus, that ` 


< mortgage decree has fully operated on and 


destroyed plaintiff’s rights in those properties 

and the third defendant by his acts has ren- 

dered it impossible for the defendants Nos. 1 

to 3 to get those properties released from the, 
effects of that decree, effects which were 
threatened at the time of the compromise 
and consummated afterwards. Of course, as 
the plaintiff neglected to perform ‘his part of 
the agreement forming the third condition ia 
the razinamah, namely, the payment of 
Rs. 13,009 before the 9th Augnst 1908, the 
defendants Nos.1 to 3 were not bound to 
fulfil before the 9th August 1909 theic part 
of that agreement and they could under 
sections 51 and 54 of the Contract Act refuse 
to perform their part of the promise and 
even claim compensation (besides) from the 
plaintiff for any loss which they have sus- 
tained by the plaintiff’s non-performance of 
his preliminary promise to pay Rs. 13,000; but 
if both the parties to acontract(whom we might 
call A and B) fail to perform their reciprocal 
promises, the one (4) wilfally and the other 
(B)because he was not bound to falfil his part, 
unless A had fulfilled his preliminary part 
the contract itself clearly comes to an end by 
the acts of both parties A and B except for 
the purpose of enabling the innocent party (B) 

to claim compensation from A. B, however, 
cannot claim the performance of the specific 
obligation undertaken by A under the con- 
tract after B had himself (though lawfally) 

put an end to it. If B wants to hold A to 
the specific performance of A’s ‘contract, B 
must fulfil his own promise or make an un- 
conditional continuing offer to fulfil his pro- 

mise. Under sestion 38 of the Oontract Act 
an offer equivalent to performance in the eye 
of the law must be unconditional. In the 
present case, the offer under letter Exhibit D 

is not unconditional, as it says that the third 
defendant was ready to release plaintiff's 
properties under the decree in Suit No. 66 
of 1905 ouly if plaintiff pad Rs. 18,000 
and the interest within one wee'’s time. Farther 
an offer under section 38 (ses clause 3 of 
section 38) must ba such that the promisee 
must have a reasonable opportunity of sesing 


Vou KANTI 
BHAIRO PRASHAD Y, GAJADHAR PRASHAD, 


that the thing offered is the thing which 
the promisor is bound by his promise to 
deliver. Now the English and Indian cases 
have established that a mere offer by rə- 
gistered posted letter to deliver something or 
rather the expression by a letter of a will- 
ingness or readiness to deliver is not a proper 
offer. As Shephard, J., says in his Contract 
Act: “A sufficient tender of money is not 
made if the money is locked up in a box, nor 
of goods if they are enclosed in a cask which 
the other party -is not allowed to open.” 


Following that analogy, a mere offer by- 


posted letter that the 3rd defendant is ready 
to execute a release without having a docu- 
ment of release ready to be delivered is not 
a proper offer. Again as said in Haji Abdul 
Rahman v, Haji Noor Mahomed (3) and 
Behari Lal v. Ram Ghulam (9), the plea 
of tender is incomplete as an answer to an 
action (and, by analogy, as an auswer to 
a defence) unless accompanied by a tender 
in Court, 


In the present case, the third defendant 
who obtained the transfer of the desree in 
Suit No. 66 of 1905 did not execute a release 

: deed, did not show it to the plaintiff and did 
not offer any such deed unconditionally or 
even make his mere expression of willing- 
ness and readiness. unconditional, Hence 
the offer under Exhibit D was not a legal or 
proper offer. When the plaintiff failed to pay 
the Rs. 13,000 the defendants had two 
courses open to them. They might refuse to 
perform their part of the promise (uamely 
the procuring of the release) and claim com. 
pensation for plaintiff's breach of contract 
(see section 54 of the Contract Act) or they 
might, notwithstanding the plaintiff’s breach, 
fulfil their. (defendants’) part of the contract 
by performing their reciprocal promise and 
then claim all their rights under the contract 
as a subsisting contract. The plaintiff in 
not having paid the money broke the con- 


` tract wrongfally, and the 3rd defendant in, 


. not having got the plaintiff’s properties re- 
Jeased and in obtaining transfer of the 


decree and executing it also broke the con- ` 


tract though rightfully and must be deemed 
under section 54 of the Contract Act as hav» 
ing also himself avoided the contract. In 
the result, I hold that the defendants Nos, 


(8) 16 B. 141. - 
(9) 24 A. 461; A. W. N. (1902) 135. 
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2 and 3 cannot obtain any relief in pur- 
suance of the term (B) of the razinamah 
decree as they have not fulfilled the condition 
.(A8) which is preliminary to their obtaining 
that relief, as they have never made an 
unconditional offer to fulfil that condition, as 
they have never made an offer which gave a 
reasonable opportunity to the plaintiff of seeing 
that the thing offered is the thing which he 
was entitled to get (section 38, clause 3 of 
the Contract Act) and lastly as the offer 
has not been a continuing offer, the defend- 
ants having by the” third defendant’s 
conduct precluded themselves from 
fulfilling that condition which involves the 
release of the plaintiff’s properties from a 
decree which subsists no longer às a decree 
but has resulted in the fruits which have 
been gathered by the third defendant. In 
the result, in reversal of the lower Court’s 
order which allowed the execution of the 
decree in favour of the 2nd and 3rd defend- 
ants, I would direct that their execution 
petition shall stand dismissed. As the 
plaintiff relied upon several invalid and even 
dishonest pleas besides the pleas on which he 
has succeeded I would make no order as to 
costs in either Court. 


Artin, J,—I agree. 
Order reversed, 


CALOUTTA HIGH COURT. 
Ree@cuar Orvis Appean No. 12 op 1910, 
April 8, 1914, 

Present:—Mr. Justice Coxe and 
Mr. Justice Imam, 

BHAIRO PRASHAD—Doarenpant— 
APPELLANT 

G VETSNUS 
GAJADHAR PRASHAD—-PLAINTIFF—— 
z RESPONDENT. 

Account stated—Stated account found to be forgery 
—If suit may be altered to one on account stated 
in previous year—Limitation— Acknowledgment of 
liability—Letter saying writer will sign after looking 
into account—Limitation Act (IX of 1908). 8. 19. 

Where a suit was brought on an account stated in 


`a particular year and not on an open account, and 


it was found that the account stated was a forgery, the 
suit could not be altered to one on the account stated 
in the previous year. 

Where a letter merely says that the writer after 
looking into the account will sign it: 
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(1) it is notan acknowledgment of liability on 
an account stated; 

Mani Ram Seth v. Seth Rup Chand, 83 O. 1047, 
8 Bom. L. M. 601; 1 M. L. T. 199;2 N. L. R. 130; 4C. 
L. J. 94; 10 0. W. N. 874; 3 A. L. J. 525; 16 M. L. J. 
300; 33 I. A. 165 (P. C.), distinguished; 

(2) assuming that ib is an acknowledgment of 
liability to pay whatever may be found due when 
accounts have been properly taken between the 
parties, it is not an acknowledgment of liability to 
pay the amount stated to ba due in the hatchitta of a 
particular year. 


Appeal from the decrees of the Sub-Jadge 
of Mozafferpur, dated Dacamber Ist, 1902. 

Dr. Rash Behary Ghose, Babas Baldeo 
Narain Singh and Jyotish Ohandra Sarkar, 
for the Appellant. 

Babus Mohendra Nath Roy, Lakshmi Narayan 
Singh and Kulwunt Sahzy, for the Raspond- 
ent. 

JUDGMENT, 


Coxe, J.—This appeal arisa; 
a suit on a hatchitta, instituted on 
10th November 1904. The suit was 
dismisssd on səmə preliminary point 
bat was remanded by this Court for trial on 
the merits. The learned Subordinate Jadga 
has disbelieved the hutcritt: bat has given 
the plaintiffs a decree on tha hatshités of 
the previous. year, and holds that the saib is 
saved from limitation by resou of cartain 
acknowledgments, 

The learned Pleader for the respondent 
has attempted to support the decision of the 
Court below by contending that the hatohittı 
sued upon, č.8., the hatchitta of 1308, ought 
to be balieved. This contention, however, is 
quits unsustainable. As tho plaint originally 
stood the cause of action was stated to have 
arisen on the 2ist October 1901, the date of 
the last signature entered inthe hrtchitta, 
The sentence is very ungrammatical, bub 
that is the meaning that any plain man 
would attach to the passage. Is was till 
four ‘years later, after the suit had baen 
remanded fur re-hearing, that the plaintiffs 
realised that the sait was barred by limita- 
tion, and they then amended the plaint by 
altering the ‘date of signature to Ostobar 
1903. Obviously an alteration made more 
or less under compulsion four years late 
“must excite suspicion and this is enhanced 
by the fact that Mr. Hindmarsh, who 
verified tha original plaint, gives no explana- 
tion why the wrong date was entered. He 


out of 
the 


says indeed that he satisfied himself that - 
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the allegations in the plaint were true. He 
does not depose that the hutehiifa was signed 
in 1903. All that he can say is that, as far 
as he recollects, the amounts were adjusted 
during his .managership, which bagan in 
Saptember 1903, But as prior.to being 
manager he had been receiver of the plaintiff’s 
firm, his recollection five years “after the 
institution of the suit may well have been 
uncertain, and does not outweigh his sworn 
verification in 1904. Several letters are put 
in bat none of them refer to the hatchitta of 
1908, and the only evidence that the Aatchitta 
was signed about October 1903 is the bare 
word of the plaintiff’s gomasta, This is 
corroborated to some extent by a statement of 
Mr. Smith that after September 1902, the 
defendant asked that the account of 1808 
might baleft open. Copies of two lists are 
put iv, dated the 28th September 1903 and 
the 9th October 1903. The first shows that 
the defendant had not then signed the 
chiita for 1303, and the second shows that 
in the meanwhile he had done so. These 
lists might have been good evidence but 
they are not really proved at all. The 
originals were filed, but wera takon back 
and are then said to have been lost, They 
are nob put to Mr. Hindmarsh at all and 
certainly in the circumstances of the 
casa no value whatever can be attached to 
copies. 

Another fatal defect in the plaintiff’s case 
is that although the Sabordinate Judge has 
come toaclear finding against them that 
the hałchitta sued upon isa forgery, and 
although they have tried to support his 
decree in their favour by contending that 
this part of the decision is wrong, they 
də not produce the hatchitiz, that has been 
removed by them from the record and 
although this appeal was instituted ia January 
1910, it has not been returned. The Sab- 
ordinate Judge says: “The test of hand writ. 
ing also shows, in no inconclusive’ manner, . 
that Ran Manohar Sahu could not have. 
signed the hatchttta for 1808 after accounts 
were adjusted and the balance struck. He 
admittedly signed the hutchitta for 1307 (sea 
Exhibit 84). If his admitted signature and 
writing bə compared with his so-called 
signature and writing on the recsipt stamp 
for 1308, it will be abandantly clear that 
they could noi have been written by one and. 
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the same hand.” 
finding, - while 
seems to me idle. 
I, therefore, hold that these materials 
are quite insufficient to justify. any inter- 
ference with the Subordinate Judge’s 
finding that the hatchitia in suit was not 
genuine. : 
The learned Subordinate Jadge, however, 
has given the plaintiffs a decree on’ the 
hatehitta of 1807. This he says was signed 
admittedly on the 24th Assn 1308. I 
_ oaunot trace the admission, but the witness 
Radha Kisbun deposes thatis was signed 
about @ week before the Dasehra day iu 
1303 and that would be more than three 
years before suit. The Judge, however, holds 
that limitation is saved by the letter Exhibit 
40, which he regards as an asknowledg- 
ment under section 19 of the Limitation 


To ask us to reverse this 
the hatchitta is withheld, 


Act. .The letter is dated the 29th September 


1902, 

I do not think that this decision ean be 
maintained. The. suit was brought on an 
account stated and not on an open account. 
It was found thatthe account stated was 
forgery. I do not thick that in these cir- 
cumstances the suit could be altered to one on 
the acconnt stated ia the previous year. In 
any case it ought not to have been done with 
retrospective effect. The plaint ought to 
have been amended and then there could have 
been no question that the suit was barred 
by time. Nor dol think that the letter, 
“Exhibit 49, is an acknowledgment under 
section 19 of the Limitation Act. .In the 
firat place the letter relates to a hatchitta 
that ‘will be barred by limitation on the 
12th October 1902. That cannot possibly 
be the hatchitia of 1807. Next {the letter 
merely says that the writer after looking into 
the account will sign it. That is nobj in my 
opinion, an acknowledgment of liability on an 
account stated. The Judge relies on the case 
of Mant.Ram Seth v. Seth Rup Chand (1). Phat 
was nòt asuit onan account stated, buta 
suit on an open and unsettled account between 
the parties. And the letter (Exhibit 40) 
assuming that it is an acknowledgment of 
liability to pay whatever may be found due 
whenaccounts have been properly taken between 


(1) 33 0. 1047; 8 Bom. D. R. 501; 1 M. L. T. 199; 2 
| N. L. R 130; 4 0. L. J, 91; 10 C. W. N 874; 3°A. D.J. 
525; 16 M. L. J. 200; 33 I. A. 165 (P. 0.). | 
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the parties, is certainly not an acknowledgment 
of liability to pay the amount stated to be 
due in the hatchitta of 1807. tm this connec- 
tion reference has been made to the case of 
V. Andianpa Ohnetty v. P. Devarajulu Naidoa 
(2) which is clearly in point, 

Jn my opinion the suit ought not to have 


` been altered to one on the hatchitta of 1307, 


and even if so altered itis barred by time, 
I would decree the appeal and dismiss the 
suit with costs throughout, 
Imam, J.—I agree. 
Appeal decreed. 


(2) 12 Ind. Cas. 378; 86 M, 68; 10 M. L. T. 251; 
21M. L. J. 1024; (L911) 2 M. W. N., 225 


ALLAHABAD HIGH COURT. 
First Civin Appear No. 198 or 1912. 
March 4, 1914, 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Jastice Sir P. O. Banerji, Kit, 
JAGAN PRASAD AND OTHERS— 
DerENDANTS— A PPELLANTS 
versus 
INDERMAL AND OTHERS—-PLAINTIFFA— 


RESPONDENTS, 

Hundi insufficiently stamped— Original consideration, 
falling back upon. 

Where a hundi, which is the renewal of a prior 
hundi, is not sufficiently stamped, the plaintiff can 
fall back on the prior kundi, 


First appeal from the decision of the first 
Additional Subordinate Judge of Agra, dated 
9th March 1912, 


FACTS.—The plaintiffs brought a suit on 
the basis of four hundis, two of them dated 4:h 
of July 1910 and two others dated 6th of July 
1910, each kundi being payable 61 days 
after date. The hundis were executed by 
Jagan Prasad, defendant No. 1, and father of 
the other defendanis. The suit was filed on 
the 7th of August 191l and the allegation 
was that there had been money dealings 
between the parties fora long time by means 
of hundis, The defence was that the hun lis 
were insufficiently stamped, the suit was 
barred by limitation and no consideration 
had been paid on account of the Aund7s. The 
lower Court found that the transaction in 
question commenced on Asırh Bad? 7th, 
Sambat 1965, or about the 6th of July 1908 
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when the amount of the loan was advanced 
and since then the Aundis had only been 
renewed at intervals, and the last set of 
hundis was insufficiently stamped. It held that 
though the hundis were inadmissible in 
evidence the plaintiffs could fall back upon 
the original loan advanced and so decreed 
theclaim. It also held that the payment of 
hundiawan or the discount on each renewal 
saved the debt from being barred. 
The defendants appealed, 


Mr. A. P. Dube, for the Appellants:—-The 
plaintiffs having based their whole claim on 
the hundis, and the hundts having failed, 
everything fails. € 
money claim, and the frame of the suit did 
uot warrant the givivg of a money-decree. 
The rulings reported as Sri Nath Das v. Angud 
Singh (1) and Ham Sarup v. Jasoda Kunwar 
(2), which were relied upon by the 
lower Oourt, did not apply. They 
require that the frame of tbe suit should 
admit of such a relief being given. 

Besides, the money claim is barred. Hundia- 
wan is a mere discount. Itis part of the 
consideration for the renewal of the engage- 
ment or obligation contained in the kundi 
and its legal effect is exhausted- when the 
hundis were renewed, 

It cannot be taken as an unequivocal pay- 
ment towards a debt when the main object 
was the renewal of the hundis and the hundis 
having been discarded, the hundiawan should 
go with tkem. 


The cases regarding bills may be divided 
into three classes. When a billis given for a 
prior debt, the obligation is pre-existent and 
if the bill fails, the prior obligation remains 
intact. Secondly, when the loan is advanced 
simultaneously with the bill, and the bill 
for some reason is invalid, the plaintif can 
recover on the money count and discard the 
pill on the principle that the plaintiff paid 
money for a valid bill and the bill for some 
reason is invalid, so he must get his money 
back. Thirdly, asin this case, where the 
money is advanced and a valid bill is given, 
there is only one contract and there is nə 
separate debt apart from the hundi itself, 
In this case, the prior bills were valid. The 
plaintiff cannot recover on a money count as 


(1) 6 Ind. Oas. 126; 7 A. L. J. 459. 
(2) 13 Ind. Cas, 138; 9 A. L, J, 72; 34 A 158, 
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no separate debt exists. He referred to | 
Bullen and Leake on Pleading, 1883 Edition 
and Pollock on Contracts 

Mr. M. L, Agarwala (with him Dr. Tei 
Bahadur Sopru) forthe Respondents:— We have 
advanced Rs. 9,109, and it is hard we should 
lose the money. The transaction of the 
renewal must be construed asif the whole 
money was paid to us and again re-paid at 
the time of each renewal, In this way the 
debt would be in time. 

[Carer Jurtice.—How do you get over the 
fact that you got a valid bill and not a ` 
defective one? ] 

The fact remains that we paid the money. 

Besides, the first kundis were re-payable 
61 days after date and that would bring us 
within time and we have proved the terms of. 
those hundis by secondary evidence under 
sections 65 and 66, Hvidence Act. Renewal 
of hundis does not bar a suit on the original - 
consideration, and even if it does and the last. 
set of hundis were invalid, we can fall back 
upon the prior set of undis. The anit as 
framed gives usa right to fall bask upon such 
prior set. 

Mr. A. P. Dube in reply:—The former 
hundis were never sued upon. We do notknow 
what they were and what were their dates. 
Besides, which of the prior sets would the 
There was mo issue with 
regard to this. There are at Jeast six sats of 
hundis. To assume that at least some of 
them were valid is a leap in the dark. ‘The 
prior Aundis were contracts “which were 
novated, and their obligation was dissolved. 
The giving of an invalid hundi cannot. 
revive a dissolved contract. 


JUDGMENT.—This appeal arises out of 
a suit for money. The plaintiffs allege in 
their plaint that they had a shop and that 
the defendants had another shop and that 
money dealings had taken place for a long 
time between them. With their plaint they 
filed acopy of their books, so far as it 
related to their alleged dealings with the 
defendants, and from this it would appear 
that the transactions commenced about the 
6ch of July 1908 and the 12th of March 1909 
when sums of money were advanced, that” 
from these dates hundis were from time to 
time given and renewed. Assuming the 
entries to be correct, they show that hundis 
were given for the principal sum of Rs, 9,10), 
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that when the time came for a renewal 
discount or interest was paid and the hundzs 
were renewed for the same principal amount. 
Jagan Prasad, defendant, met this by a denial 
of the plaintiff's right and by a special defence 
contained in paragraph 12° of his written 
atatement in which he alleged that the hundis, 
which were alleged to be the last renewals 
by the plaintitfs, were in fact fictitious and 
that the plaintiffs, being short of money had 
asked them to draw these hundis upon them. 
In the Court below the defence of the other 
defendants was more or less confined to a 
denial that Jagan Prasad had any right to 
take loans on behalf of the joint family. In 
the Court below the books of the plaintiffs 
were produced and proved, and we have no 
doubt that the books are gennine. 
renewal of the hundds could not, however, be 
given iu evidence on account ofa deficiency 
in stamps. Notwithstanding this the Court 
below has granted a decrseto the plaintiffs 
for the amount claimed. 


It is now contended on behalf of the 
defendants-appellants that the plaintiffs 
must be confined to their claim upon 
the last renewals of the hundis, and 
since these were insufficiently stamped the 
suit must necessarily fail, It was proved 
on behalf of the plaintiffs that the old 
notes were from time to time handed over 
to the defendants and were in their possession. 
We can see no reason why the plaintiff 
could not fall back upon the hundis that 
were given prior to tke last renewals. 
There was a change in the Stamp Act 


just about this time, which probably explains ~ 


the deficiency in the stamp on the last 
renewals. Wedo not think thatany good 
purpose would be served by sending back 
the case to the Court below for more formal 
proof of the hundis before the last. We 
believe that they were in the possession of 
the defendants. They could not, having 
regard to the nature of the defence, have 
produced them, and the plaintiffs would be 


entitled to give secondary evidence of them. - 
"We think that secondary evidence was in fact 


given in the Court below by the witnesses 
for the plaintiffs and by. the proof and 
production of their books. Under all the 
circumstances of the case we think that the 
decree of the Court below was correct and 
ought to be confirmed. We accordingly dis- 
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miss the appeal with costs including in this 
Court fees on the higher scale. : 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Orvin Reviston Perion No. 720 or 1913, 
January 29, 1914, 
Present:—Mr. Justice Scott-Smith. 
Musammat SOHAMARI BAI— PLAINTIFF — 
PETITIONER 
versus 
CHATTA RAM AND ANOTHER — DEFENDANTS— 
«RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIIT, Sch. II, 
r. 17—Award ~Oompromise amending award—Decree 
based thereon—Ten days’ time for objection not necessary. 

Proceedings under rule 17, Schedule II, of the Oode 
of Civil Procedure, 1908, can be compromised anda 
decree passed upon the compromise. 

Behari Lal v. Dholan Das, 5 Ind, Cas, 994; 38 
P. W. R. 1910, followed. 

Tt is not necessary to allow ten days for objections 
where the parties have accepted an award. 

Sheo Narain v. Sheo Ram, 15 P. R. 1899 and Ghulam 
Mustafa v. Halima Bibi, 21 Ind. Cas, 298, 176 P. W. R. 
1913, 310 P. L. R. 1913, followed. 

Petition, under section 70 of Act XVIIE 
of 1884, and amended by Act IV of 1912, 
for revision of the order of the Divisional 
Judge, Multan, dated 15th January 1913, 
affirming that of the Additional District 
Judge, Multan, dated 15th July 1912, 
decreeing the claim in accordance with the 


award. 
Pandit Ram Bhaj Datta, for the Petitioner. 
Messrs. Gullu Ram and Khem OQhand, for 


Respondents. 


JUDGMENT,.—Plaintifi-petitioner made 
an application in the first Court under 
rule 17 of the 2nd Schedule of the Oivil 


Procedure Code for the filing in Court of an 
agreement. The agreement was- duly filed 
and was followed by an award which was 
presented in Court on the 15th of July, 1912. 
The arbitrators were then examined and made 
a statement modifying the award in certain 
particularg as set forth in the order of the lower 
Appellate Court, The parties were then exa- 
mined and acceptedtheaward as thus modified 
and in accordance with this the first Court 
passed a decree. This decree has been upheld 
on appeal by the Divisional Judge on the ground 
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that it was passed with the consent of the 
parties. 

The plaintif has fled a petition for 
revision in this Court and itis urged on her 
bohalf that the decree of the first Conrt is not 
in accordance with the award. Mr. Ram 
Bhaj Datta says thatthe proper course for the 
Court to adopt, when it found that the 
written ‘award did not express the intention 
of the arbitrators, was to remit it under 
rule 14 of the 2nd Schedule. He also objects 
on the score that the Court did not allow 
ten days for the filing of objections. Sheo 
Narain v. Sheo Ram (1) and Ghulam Mustafa 


v. Halima Bibi (2) are authority for holding ° 


that there is no necersity to allow ten days for 
objections when the parties have accepted 
the award. When the Court found that the 
written award did not really express the 
intention of the arbitrators it might, no 
doubt, have remitted it under rule 14 of 
the 2nd Schedule, but instead of that it took 
the statements of the arbitrators, which show- 
ed clearly what their award really was, 
and then took the statements of the parties 
which showed that they consented to the 
award as modified by this statement of the 
arbitrators. It then passed a- decree in 
accordance therewith. The decrees was, there- 
fore, really one passed upon a compromise 
entered info between the parties and was not 
one ia accordance with the original award. 
The case reported as Behari Lal v. Dholan 
Das (8) is an authority fir holding that 
proceedings under rule 20 of the 2nd Schedule 
can be compromised and following the same 
principle I see ro reason why preceedivgs 
under rule 17 should not be compromised. 
Mr. Ram Bhsj Datta urges that his 
client is a lady who probably did not 
understand the nature of theaward as modifi- 
ed, and that she should have been given 
time to consider her position. No such 
objections were, however, raised in the grounds 
of appeal in the lower Appellate Court and 1 
do not consider that there is any force in 
them. In the first Court she was present 
and made a clear statement agrecing to the 
award andthe statementof the arbitrators. In 
accordance therewith a decree was passed and 


(1) 15 P. R. 1899. 

(2) 21 Ind. Cas. 298; 176 P. W. R. 1913; 310 P. L.R. 
1913. 

(3) 5 Ind. Cas. 994; 938 P. W, R. 1910. 


I see no sufficient ground for interference 

on the revision side. 
The petition is, therefore, rejacted with 
costs. ; 
> Petition rejected. 


CALCUTTA HIGH COURT, 
Secoyp Civit APPBAL No. 1520 of 1911. 
March 14, 1913 ` 
Present: —Jastica Sir Asutosh Mookerjee, Kr. 
and Mr Justico Beachcroft. 
MUKUNDA LAL CHAKRAVARTI 
AND OTHERS — PLAINTIFFI—-APPELLANTS 
versus 


KALI PROSONNA CHATTERJEE 


AND OTHERI—Derenvants — RESP NDENTS. 

Res judicata—Decree of Revenue Court in rent suit— 
Subsequent title suit—Acceptance of decretal amount 
under protest—Non-acceptance of rent subsequent — 
Creation of relationship of landlord and tenant—Deci. 
sion of Revenue Court as to extent of holding. 

The present defendants instituted a suit for rent in 
a Revenue Court against the present plaintiffs in 
respect of the holding of one R. G. which the present 
plaintiffs had purchased. In the plaint of that suit, 
the then plaintiffs (the present defendants) did .not 
include the land now in controversy. The then 
defendants thereupon contended that although they 
did not dispute the amount of rent payable by them 
as purchasers of RAS holding, yet they were en- 
titled to the land now in dispute as included in that 
holding. The Court found that the disputed land 
was part of the holding of R.G. The suit ended inn 
decree which was satished by the prosent plaintiffs 
(the then defendants), and the then plaintiffs (the pre. 
sent defendants) accepted the decretal amount under 
protest, and since that date they have not accepted 
rent from the present plaintiffs in respect of the land 
now in controversy. The plaintiffs have now brought 
this suit for recovery of possession of the disputed 
land: . 


Held that, (1) the decision of the Revenue Court in 
the suit for rent did not operate as res judicata in 
the subsequent suit for recovery of possession; 

Hurri Sunker Mookerjee v. Muktaram Potro, 24 W. 
R. 154; 15 B. L. R. (F. B.) 238 and Romeshar Koer v, 
Gobardhan Lal, TO L, J. 292, relied upon. 

(2) the relationship of landlord and tenant was not 
created between the parties, althongh the defendants 
accepted rent from the plaintiffs. 

Bidhumukns Dasi v. Jilendra Nath Koy, 4 Ind, Oas. 
442; 10 C. L, J. 527, referred to. 


Appeal from the decree of the Sub Judge 
of Manbhum, dated March 1G6rh, 1911, revers- 


ing that of the Munsif of Raghunathpar, 
dated May 3rd, 1910. ` : 
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Baba Bepin Behary Ghose (Junior) and 
-Bankim Ohandra Mukherjee, for the Appellants. 


Babu Satish Ohandra Mukherjee, for the 


Respondents. 
JUDGMENT.—This is an appeal by the 


plaintiffs in a suit for declaration. of title to 


immoveable property and for recovery of 
possession thereof. The case for the plaintiffs 
is that the land in dispute formed part of a 
tenancy held by Raghunath Ghosal under 
Issur Deghoria, that Issur Deghoria obtained 


a decree for rent against Raghunath CGhosal. 


in 1900, that at the sale held in execution of 
_that decree, the plaintiffs purchased the 


property on the 7th September 1903, and, 


that a few months later, in 1904, they were 
unlawfully dispossessed by the defendants. 
The defendants resist the claim on the 
ground that the land in dispute did not form 
part of the holding əf- Raghuuath Ghosal and 


that consequently the plaintiffs have not 
acquired any title thereto under. their 
purchase. The Subordinate Judge has found 


against the plaintiffs upon the question of 
title and has dismissed the suit. On the 
present appeal, it has been argued on behalf 
of the plaintiffs that by reason of events 
subsequent to their purchase at the execution 


sale, they haye acquired a good title ag against ` 


the défendants. To appreciate this argument, 
we must remember that Issur Deghoria was 
a se-puintdar- for life under an instrument 
dated the 10th November 1888 and that after 
the termination of his interest, the defendants 
came.into occupation as the superior landlords. 
These defendan's instituted a suit for rent 
in a Revenue Uourt against the plaintiffs in 
respect of the holding of Raghunath -Ghosal. 
In the plaint of that suit, the defendants did 
not include the land now in controversy. The 


plaintiffs thereupon contended that although - 


they did not dispute the amount of rent 
payable by them as purchasers of the holding 
of Raghunath Ghosal, yet they were entitled 
to the land nowin dispute as included in 
that holding. The Court investigated into 
this matter and came to the conclusion that 
the disputed land was part of the holding of 
Righunath Ghosal. The suit was accordingly 
decreed on the 23rd May 1903 and 
subsequently the decree was satisfied by the 
plaintiffs. Ib has been argued on these facts 
that as the-defendants have accepted rént 
from the plaintiffs in respect of the land 


now in dispute, a tenancy has been created 
between the parties, and the plaintiffs are 
consequently entitled to recover possession 
from the defendants. In our opinion there is 
no foundation for this contention, 

It has not been argued, and in view of 
the decision of this Court in the case of 
Huree Sunkur Mookeriee v, Kristo Pattro 
(1), which was applied in the case of 
Rameshar Koer alias Dulpin Saheba v. 
Gobardian Lal (2), it cannot be contended 
that the decision of the Revenue Court 
in the suit for rent operates as 
res judicata. But it has been argued that 
the decision hasa different effect, namely, 
that it created the relationship of landlord 
and tenant between the parties. This view 
cannot possibly be supported. It is true 
that the defendants have accepted from the 
plaintiffs the sum payable under the rent 
decree. Butthe amount payable was not 
in controversy; the only diapute between the 
parties was as lo the extent of the holding, 
The decision of the Revenue Court upon that’ 
question is admittedly not conclusive; and it 
would have been open to the defendants to 
assail that finding in a proceeding, properly 
framed and instituted in the Civil Court, for 
determination of the area and boundaries of 
the holding. The defendants did not follow 
this course for an obvious reason, as, according 
to the plaintiffs themselves, they lost posses- 
sion as early as 1904. In 1904, the plaintiffs 
had no title; itis difficult to appreciate how 
they can succeed onthe strength of what 
happened in 1908, even if it were assumed 
that the effect of the satisfaction of the decree 
of the Revenue Court by the plaintiffs was 
to constitute the relationship of landlord and 
tenant between the parties. But itis plain 
that the relationship of landlord and 
tenant was not so constituted; for the 
defendants must be deemed to have accepted 


‘the money under protest, and it is not shown 


that since that date, the defendants have 
accepted rent from the plaintiffs in respect of 
the land now in controversy: Bidhumukhi 
Dasi v. Jitenrda Nath Roy (3). 

‘On behalf of the plaintiffs, the ingenious 
argument has been finally put forward that 


the position of the defendants is the same as 


(1) 15 B. L. R. (F. B:) 288; 24 W. R. 154. 
(2) 7 O. L. J. 202 at p. 210. ; 
{8) 4 Ind. Cas. 442; 10 C. L. J, 527 at p. 532. 
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if there had been a contract of tenanoy 
between the parties. This contention is 
manifestly fallacious. There has admittedly 
been no such contract as we are invited to 
imagine. No doubt in the suitfor rent the 
plaintiffs successfully asserted that the land 
‘now in controversy was included in the 
holding purchased by them. But the defend- 
ants have rebutted that assertion; and it has 
now been established that notwithstanding 
the fact that Issar Deghoria in 1903 put up 
this land to sale as the land of the holding of 
Raghunath Ghosal, it was never in fact 
included in that holding. 

The result is that the decree of the 
Court below is affirmed and this appeal 
dismissed with costs, 

Appeal dismissed. 


MADRAS HIGH COURT. 
Sxconp Cryin Arrear No. 2397 or 1912. 
March 12, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justica Seshagiri Aiyar. 
BODI MUTTAYYA AND OTHERS —PLAINTIFF3 
—~APPRLLANTS 
TETSUS 


KAVOORI KODANDARAMAYYA 


AND OTHERS — DEFENDANTS — RESPONDENTS. 
Hindu Law—Gifts to females, construction of —Gift by 
father-in-law in favour of his widowed daughter-in-law — 
Presumption as to life-estate—Possession by female 
without title—Adverse possession - Prescription. 
Documents of gift to daughters or other female 
members of a Hinda family are not to be construed 
to mean necessarily that no absolute interest could 
have been intended to be transferred by them. 
Therefore, there is no presumption in law that a 
_ gift by a father-in-law of his }th share in certain pro- 
perties to his widowed daughter-in-law ia only ofa 
life-estate and much more so when he, along with 
this gift, has made other absolute gifts to others. 
Afemale in possession of property without any 
legal title for more than twelve years acquires by 
prescription an absolute title to such ‘property. 


Second appeal against the decree. of the 
Court of the District Judge of Guntur, in 
Appeal Suit No. 40 of 1910, preferred against 
that of the Temporary Subordinate 
Judge of Guntur, in Original Suit No. 26 of 
1909. - 

Mr. 8. T. Srinivasu Gopalechariar, for the 
Appellants, 
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Mr. T. Chenchiah for Mc. T. Prakasam, for 
the Respondents. 

JUDGMENT.—The appellants’ learned 
Advocate points out that the District Judge 
committed an error when he stated in one 
portion of his judgment that the alienation 
under Exhibit III, dated 30th June 1883, 
was by the Ist plaintiff, Bodi Parvathammal, 
while, as a matter of fact, it was by Ravipati 
Parvathammal (the widow of another }th 
sharer). This incorrect statement cannot 
have materially affected the findings of the 
lower Appellate Court and we do not think 
that a remand is necessitated by the existence 
of this error. 

_ One of the findings of the lower Appellate 

Court is that there was an oral gift by 
Venkayya to his widowed daughter-in-law, 
Atcbamma, of th of his property about 
40 years ago.. The District Judge dis- 
believed the oral evidence on both sides as to 
the different gifts respectively set up by the 
two parties, We think that if we rejected 
the evidence on both sides the logical result 
was that Atchamma, the daughter-in law, 
somehow without any right or title got 
possession of th share of her father-in-law’s 
property. If so, according to the Privy 
Council rulings, she acquired a full owner- 
ship title by adverse possession for twelve 
years against the next heir entitled to 
possession as against her and if she was 
such fall owner, the plaintiff's suit admit- 
tedly fails and the second appeal by plain. 
tiffs follows. 

But we shall take it that though the 
learned District Judge says that the defence 
evidence is worthless, he still accepts it, as 
the probabilities support and corroborate 
that evidence; then as that evidence is to the 
effect that an absolute title was conveyed to 
his daughter-in-law by Venkayya the 
plaintiff’s case fails on this basis also. 

What, however, the plaintiffs want us to 
do is to accept the defendant’a case to this 
extent only that Venkayya made some gifts 
to his daughter-in-law and then to reject the 
defendant’s case that ib was an absolute gift 
and lastly to apply the role of law that a 
gift to a widowed daughter-in-law by a 
Hindu is presumably only of a life-estate. 

We do not see how when plaintiff’s case 
fails, he could elect to fall back upon only 
that portion of the defendant’s case which 
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suits the plaintiff and then argue. that the 
other portion has not been proved by the 
defendants. Evenif he could do so, we 
think that there is no presumption of law’ 
that a gift by a man to his widowed 
daughter-in-law is only a gift of a life-estate, 
as, whatever might have been the tendency 
of certain earlier decisions, it has been held 
in more recent cases that docnments of gift 
to daughters or other female members of 
a Hindu family need not be construed with 
a bias in favour of the view that an absolute 
interest could not have been intended to be 
transferred. Everi if there is. such a pre- 
sumption the District Judge has referred to 
circumstances (such as the gift at the same 
time of another 4th share to a male who 
was admittédly entitled to an absolute 
estate in that {th share and the fact that the 
alienation from other females, who obtained 
their shares under gifts contemporaneous 
with the gift to the daughters, had not been 
questioned by plaintiff before this suit was 
brought indicating that the gift by Ven- 
kayya to his daughter-in-law was probably 
an absolute gift. i 

We, therefore, dismiss the second appeal 
with costs, g 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Civin Appears Nos. 213 AND 
214 or 1912. 

April 6, 1914. 
Present:—Justica Sir Herry Stephon, KT., and 
Mr. Justice Mullick. 

In Nos. 213 anv 214, 

MOULA BAKSH—Jupament-pestor— 
APPELLANT 
versus 

In No. 213. 

STRUGHAN DEB-DHABAL, MANAGER 
or DHALBHUM Encumpersp ESTATE oF 
CHAIBASSA, VISHENJL VELJI~— 

DECREE-HOLDERS i 
RAMESHWAR UPADHY A—JODGMENT- 
-O DEBTOR-—— RESPONDENTS. 
In No. 214, 

1, 2 AND 3 THE same as In No, 213— 

p DECRER-HVLDERS 

SUBHADRA. KUMARI anp Sheikh 
ABDUL GAFFU R—Jvtncuent-pesTors— 


` RESPONDENTS. 
Damages—Sutt jor injunction and damages—Ewecu- 
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tion proceedings~—If damages can be ordered to ba 
ascertained in execution. j 

In a suit for injunction and damages, itis altogether 
beyond the authority of the Court to leave the asccr- 
tainment of damages for determination in execution 


_as if they were mesne profits. 


Appeals from the orders of the Special 
Suab-Jadge of Singhbhum, dated January 2nd, 
1912. 

FACTS.—These suits wera brought by 
the owner of certain lands against the ocou- 
piers of the surface, and the cause of action 
alleged was that the defendants had been ex- 
cavating stones from the land in a way 
which they had no right todo. The plaintiff 
prayed for an injunction to prevent such 
excavation in future, and for damages for the 
excavation which had been made in the past. 
The Court granted an injunction and ordered 
that the defendants “must pay damages for 
anything done in contravention of the above, 


‘and that the ascertainment of damages be 


made in execution.” 

The decree-holders then applied for ase 
certaining the amount of mesne profits the 
judgment-debtors are liable to under the 
decree. Several objections were put forward 
by the judgment-debtors. The Court over- 
ruled them, and ordered as follows: 


“Next, as to the amount of mesne profits 
the decree-holder has asked for time to ad- 
duce evidence. In cases like these, it is of 


_ little good to rely on the mere oral statements 


of witnesses examined in Court, but the best 
course would be to send a Commissioner to 
the spot to see the locality and determine the 
amount of mesne profits by taking evidence 
on the spot.” ` ’ 

Accordingly a Commissioner was appointed, 
bul one of the judgment-debtors appealed to 
the High Court and the execution proceedings 
were stayed, 

The principal ground urged on behalf of 
the appellant was that the Court below ought 
to have held that the decree directing 
damages to be ascertained in execution was 
passed without jurisdiction and was illegal and 
inoperative and that consequently the plaint- 
iff was not entitled to recover damages by 
execation of the decree. 


Babus Jogesh Chandra Rai and Suresh 


, Ohandra Das, for the Appellantin both the 


appeals. 
Babu Baidya Nath Dutt, for the Decree- 
holders- Respondents in both the appeals, 
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Babu Tarakeshwar Pal Ohowdhry, for the 
Judgment-debtor Respondent in No. 213. 

Babu Bhupendra Kumar Bose, for tbe 
Judgment-debtors-Respondents in No, 214, 


JUDGMENT.—This was a suit brought by 
the owner of land egainst the occupier of the 
‘surface land, and the cause of action among 
other things was that the defendant had been 
excavating stones from the land in a way 
which he bad no right todo. The plaintiff 
sought for an injunction to prevent such 
excavation in future, and for damages for 
the excavation which had taken place in the 
past. The Judge decided, in a judgment 
which has not been appealed against, that 
the defendant, although be had a right to 
take stones from the surface of the land, had 
no right to excavate stones and he granted 
an injunction forbidding him to do so in 
future. 
must pay damages for anything done in con- 
travention of what he has ordered and that an 
ascertainment of damages should be made in 
execution proceedings. Reading this sentence 


in the plaintifi’s favour we may take it to. 


mean that he must pay damages for some- 
thing already done in contravention of the 
rule which the Court laid down about the 
future, and that the damages were to be 
ascertained in execution, This provision 
about damages -is altogether beyond the 
authority of the Court and was exercised 
without eny jurisdiction. The judgment was 
passed under the former Code of Civil Pro- 
cedure; but that confers no authority on the 
Court to leave the ascertainment of damages 
for determination in execution. The case 
js made all the more plain by the fact that 
as weread the judgment we find no deter- 
mination of the question whether or not any 
stone had actually been excavated. Under 
these circumstances the plaintiff has pro- 
ceeded in execution to ascertain the amount 
of excavation which has taken place. The 
defendant has objected that this is not a 
proper procedure and that no such inquiry 
can be instituted. He made his objection in 
due form to the lower Court ‘which found 
against him and confusing damages with 
mesne profits, ordered that the mesne profits 
might be ascertained in execution proceedings 
for the period between the date when the 
cause of action arose and the date of dis- 
posal of the suit. Even if we can read 
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this as an order for ascertainment of damages 
we find that such ascertainment is not within 
the jurisdiction of the Court. Consequently 
the objection made by the defendant was a 
good one. The original decree is ultra vires 
in so far as it ordered the ascertain- 
ment of damages to be made in execution pro- 
ceedings. 

The appeal is accordingly allowed which 
is‘ against the order of execution dated‘the 
2nd January 1912 and that order is set 
aside. f i 

The appellant is entitled to his costs in 
this Court and in the Oourt below. The 
second defendant who has apppeared is not 
entitled to separate costs. The hearing- 
fee being 2 (two) gold mohurs in each case, 
This judgment governs Appeal No. 214 of 


1912. 
Appeal allowed, 





PUNJAB CHIEF COURT. 
Civit Revision Petition: No. 1172 op 1912, 
February 4, 1914. 

Present:—Mr. Justice Beadon. 

Pir GANGA NATH—PLAINTIFP— 

PETITIONER 
versus 

TAJA AND ANOTHER —DEFENDANTS— 
RESPONDENTS. i 

Document—Material alteration, suit based on, 

Where a document has been materially altered so 
as to cast a definite liability on a party, the suit based 
thereon should be dismissed. 

Petition for revision, under section 70 of Act 
IV of 1912, of the decree of the District Judge, 
Shahpur District, dated 24th June 1912, 
reversing that of the Munsif, 2nd Class, 
Bhera, dated 12th February 1912, decreeing 
plaintiff’s claim. | 

Rai Bahadur Pandit Sheo Narain, for the 
Petitioner. 

Mr. Nand Lal, for the Respondents. 

JUDG@MENT.—Under the agreement as 
originally written the total yield of cotton 
in a specified area was to be sold at a certain 
rate, but by the introduction of the words 
sau manya - tke agreement is one to sell 
100 maunds or the total yield of aotton in 
the specified area. h 

Ib is contended that if the addition had 
been “100 maunds and” that would have 
been a material alteration but that, as the 
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i 
word or” governs the whole sentence, 


there is no alteration in the meaning of the 
document. It is urged that 100 maunds 
was entered as rough estimate of the yield 
and that the agreement was, that more or 
less than 100 maunds should be sold acord- 
ing to the total yield. 

This is the view taken by the first Court 
and at first I was inclined to think that the 
contention had some force, but on considera- 
tion I think that the alteration is material. 

There was no particular object in entering a 
rough estimate of the yield and the plaintif’s 
notice to the defendant and his plaint show 
the object for which the alteration was made. 
Plaintiff on the strength of the altered docu- 
ment tries to hold defendant responsible for 
delivery of 100 maunds, whether the yield 
amounts to that weight or not, and also 
of any cotton which the land may have yield- 
ed in excess of 100 maunds. 

The lower Appellate Court has, I think, 
rightly held that a material portion of the 
document has been altered and I am unable 
to interfere on revision, A 

The application for revision is dismissed 
with costs. 

7 ` Revision dismissed. 





MADRAS HIGH COURT. 

CivIL Reviston Petition No. 573 or 1312. 
February 18, 1914, 
Present:—Mr. Justice Seshagiri Aiyar. 
GANGALA RAMOKOTAYYA AND ANOTHER 
—PETITIONERS 

versus : 
BHIMAVARAPA GURUVA REDDY 


AND ANOTHEB— RESPONDENTS, 
Provincial Insolvency Act (ILI of 1907), s. 37—Sale 


, before adjudication—Evidence given at insolvency pro- . 


ceedings, whether admissible against purchaser in pro- 
‘ceedings under section 87. 

Wherea sale made by an insolvent is impugned 
under section 37 of the Provincial Insolvency Act, 
evidence given at the insolvency proceedings, can be 
used againat the purchaser, though nota party to the 
insolvency proceedings, to prove that the insolvent 
was unable to pay his debts at the tima of the sale. 

Petition, under section 46 (1) of Act IIL 
of 1907, praying the High Court to revise 
the order of the District Court of Kistna at 
Masulipatam, in Miscellaneous Appeal No. 
23 of 1911, dated 20th February 1912, 
preferred against that of the District 
Munsif of Bezwada, in Miscellanesus Petition 
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No. 1122 of 1911, in Insolvency Petition 
No. 5 of 1910. 

Mr. V. Ramadoss, for the Petitioners. 

Mr. P, Nagabhushanam, for the Respondents. 

JUDGMENT.—1 have to satisfy myself 
in this case that there has been a violation 
of law by the District Judge in passing the 
order he has passed. The District Judge 
upon the evidence given in the insolvency 
proceedings has come to the conclusion that 
at the time of the sale the insolvent was 
not in a position to pay his debts; and he 
refers to other circumstances which indicato 
that this is a case in which by collusion 
between the petitioner and the insolvent the 
sale has been brought about in order that 
the other creditors of the insolvent may 
not be able to get their share of the property. 
I am asked to say that the evidence given 
at the insolvency proceedings should not be 
used against the petitioner and that evidence 
de novo must be taken in order that, uuder 
section 37 of the Provincial Insolvency Act, 
it may be adjudged that the insolvent was 
not ina position to pay his debts, I have 
been referred to no authority for this position. 
The District Judge upon the materials which 
were available to him in the case has come 
to the conclusion I have referred to and I 
can find no ground to disturb his findings. 
I dismiss the revision petition with costs. 

Petition dismissed» 





CALCUTTA HIGH COURT. 
REGULAR Civit Appear No 221 or 1910, 
April 1, 1914. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
DURGA PROSAD—Ptaintizs—APPELLANT 
versus 
RAGHU NANDAN LAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Will—Bequest—Gift over if minor legatee do not 
attain full age, whether valid — Failure of prior bequest, 
not as contemplated—Validity of gift—Succession Act 
(X of 1865), ss. 111,116. — 

A gift over to a person in the event of a minor 
legatee not having attained full age is valid. The 
specified uncertain event in this case, under sec- 
tion 111 of the Succession Act, isthe failure of tho 
minor to attain his majority. i 

Section 116 of the Succession Act, which merely 
incorporates the rule of the English Law, provides 
that a gift over shall take effect on the failure of a 
prior bequest, although the failure may not havo 
occurred in the manner contemplated by the testator 
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Where a testator contemplated that if his son died 
a minor and his widow survived bim, she would ac- 
quire the property before the two daughters: 

Held, that this would not deprive the two daughters 
of the benefit of the legacy if the widow predeceased 
the son. 4 


Appeal from the decree of the Sub-Judge ° 


of Patna, dated April 27th, 1910, 

Dr. Dwarka Nath Mitter for Babu Golan 
Chandra Sarkar avd Babu Kishindra Nath 
Sarkar for Moulvi Mohamed Mustafa Khan, 
for the Appellant. 

Baba Surendra Kumar Bose, for the Re- 
spondents. 


JUDGMENT. 


Frurcarz, J.—This appeal arises out of a 
suit brought by the plaintiff for the coustruac- 
tion of the Will of ons Ram Narain Lal Saha, 
a Hindu governed by the Mitakshara School 
of Hindu Law, which is dated the 1st July 
1830. The testator died on the lst March 
1901, leaving him surviving his widow 
Musammat Chota Koer, two daughters, 
Musammat Binda Dabi and Musammit Jaidebi, 
and an only son Tej Narain, The testa- 
tor also left a brother and the two sons of 
his brother, namely, Ganesh Lal and Raghu 
Nandano Lal, who are the defendants in the 
suit. The son of the testator, namely, Tej 
Narain, died sometime in March 1904, hav- 
ing survived his mother Musammat Chota 
Koer by a few days. The eldest sister of 
Tej Narain, thal is, the testator’s eldest 
daughter, died in the life-time of her mother, 
Musammat Chota Koer, namely, on the 15th 
June 1903. She left a daughter, Musammai 
Janki Koer, who died in 1906. No ques- 
tion arises as to the interest that Janki 
Koer might take, because it is the common 
case of both the parties that if Janki Koer 
took any interest under the Will, the plaintiff 
would take in the usual course of succes- 
sion any interest that Janki Koer had taken 
as she died apparently unmarried and with- 
out any children. The two plaintiffs in this 
case are the two surviving sons of the other 
daughter of the testator, namely, Jaidebi, 
the third son having died in February 1904 
and, therefore, he could not take any in- 
terest under the terms of the Will. The 
Will of the testator is in these terms:— 
The testator proceeds, in the first place, to 
make his son Tej Narain Lal Sahu, who is 
described therein as his minor son and hig 
legal heir, the malik of all his-properties and 
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the Will states that he should succeed to and 
enter upon possession and oceupation of the 
whole of his estate. Then, the testator 
proceeds to appoint his widow, Chota Koer, as 
the manager and legal guardian of the infant. 
Then, the testator deals with the contingency 
which did not happen, namely, the contin- 
gency of any other son born to him. Next 
he deals with the case of the wife pre- 
deceasing the son before he attains the age 
of majority and he appoints in that case 
another person to be the guardian of the 
infant, Tej Narain. It is quite clear that 
down to there the Will contemplates the case 
of Tej Narain being an infant and the 
management of the property. Then comes 
the gift which the present appeal turns on. 
The clause runs thus:—‘{f after my death 
the said minor son dies, which God forbid, 
the mother of the said son shall io his 
stead become the malik in possession and 
occupation when like myself the said Musam- 
mat shall acquire all the properties move- 
able and immoveable.” Now the learned 
Judge considered that that gift over in 
favour of the widow in the event of the ° 
son Tej Narain dying without having 
attained majority was a void gift as being 
repugnant to the form of the gift that was 
previously made in favour of Tej Narain, 
That is wholly an unarguable proposition. 
The gift over toa person in the event of the 
minor legatee not having attained full age 
has been supported in a large number of 
decisions both in the Courts in India and 
elsewhere, Asa matter of fact, the learned 
Judge considered that, under section 111 
of the Indian Succession Act, there was 
no specified uncertain event. The specified 
uncertain event in this case was the failure 
of Tej Narain to attain his majority. It is 
quite clear that the provisions of the Indian 
Succession Act render sucha gift perfectly 
good. Then, after the death of the widow 
the property was given by the testator in 
equal shares to his two daughters, Binda 
Debi and Jaidebi. The learned Judge con- 
sidered that that gift was void on the ground 
that it was dependent on the gift in favour 
of the mother and that, as the mother 
predeceased the son, the gift over in favour 
of the daughters did not take effect., Section 
116 of the Indian Succession Act, which 
merely incorporates the rule of the English 
Law, provides clearly that the gift over 


Vol, XXIII} 
PURSHOTTAM MUKUND SAMANT V. RAKEMABAT. 


shall take affect on the failure of the prior 
bequest, although the failure may not have 
occurred in the manner contemplated by 
the testator. The mere fact that the testator 
comtemplated that, if his son died a minor 
and the widow survived him, she would 
acquire the property before the two daughters 
and that that event did not take effect in 
that order because the widow predeceased 


‘the son, does not deprive the two daughters 


of the benefit of the legacy given to them 
by. the testator. Section 116 is quite clear 
as to that. In my opinion the learned Judge 
came to a wrong conclusion on the con- 
struction of the Will. The gift in favour 
of the daughters, in my opinion, was 8 
valid bequest to them and the defendants 
who claim as being the next heirs of Tej 
Narain have no interest in 
the testator. The present appeal ought, 
therefore, to be allowed and the decree of the 
Subordinate Judge reversed and the defend- 
ants Nos. 1 and 2 ordered to pay to the 
plaintiffs their costs both in this Court 
and in the Court below. We make no order 
as to the costs of the defendant No. 7 
who appears to have been added as a formal 
party. We assess the hearing fee at five 


- hundred rupees. 


Ric#arpson, J.—I agree, h 
Appeal allowed, 





BOMBAY HIGH COURT. ` 
Seconp Osvin Arpaan No. 185 or 1913. 
October 10, 1913. 
Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 
PURSHOTTAM MUKUND SAMANT— 
DEFENDANT— APPELLAKT 
versus 
RAKHMABAI MOKUND—Pcraintivs — 
RESPONDENT. 

Hindu Law—Adoption by widow—Reservatici of 
control over property by widow—Such reservation, 
whether fair and reasonable. 

A Hindu widow while adopting a boy stipulated 
with the natural father of the boy to have all the 
rights of management in her husband’s estate in 
herself till her death: 

Held, that the agreement was not binding upon 
the adopted boy inasmuch as it was not fair and 
reasonable. 

Second appeal from the decision of the 
Additional first Class Subordinate Judgo, 
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of Ratnagiri, in Appeal No. 498 of 1911, 


confirming the decree passed by the Additional 
Sabordinate Jadge of Malvan, in Civil Suit 
No. 33 of 1909. 

Mr. Jayakar, (with him Mr. A. G. Desai), 
for the Appellant. 

Mr. Coyajes, (with him Mr. K. N, Koyajee), 
for the Respondent No. 1. 

JUDGMENT, 


Heaton, J.—This is a case the determina 
tion of which depends upon whether a certain 
agreement, Hxhibit 61 in the case, can or 
cannot be given effect to. The agreement 
is one ofa kind that has often beeh the 
occasion of litigation, It was made on the 
Occasion of an adoption and it gives to the 
adoptive mother, her husband being dead, a 
certain control over the property which 
would otherwise immediately pass to the 
adopted son. This was with the consent 
of the natural father who gave his son in 
adoption, 

Mr. Jayakar has argued the case from the 
side which maintains that the agreement 
cannot be given effect to. He has not asked 


“ng to go into the general question, an attempt 


to do which was very recently made and the 
result of which appears in the judgment in 
the case of Vyasacharya Narayanacharya v. 
Venkubat Ruangacharya Upadya (1). All he 
asks us to do is to find that the agree- 
ment is not fair and reasonable and must, 
therefore, be set aside. 

Now I speak of this document as an agree- 
ment, because it has been so termed. Whe- 
ther technically it is an agreement or not, 
does not matter in the view which we take 
of it. It provides, to summarize it, that 
the widow is to continue in management of 
the property, that she is to retain. all the 
rights she had of managing as -long as she 
lives, of receiving the income, of recovering 
money etc,, aud it further provides that she 
is to retain all the rights which she had in 
the absence of a sov, and that the adopted 
boy is to get after her his rights. Now if 
effect is given to that agreement, it would 
mean that the widow had not only the 
management of the property but the unfetter- 
ed rightof disposing of the income, She 
could turn the boy out of her house and 


(1) 17 Ind. Oas. 741; 14 Bom, L. R, 1109; 37 B, 
251. 
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refuse to give hima single pie. I do not 
for a moment say that she would do this, 
she certainly has not done it. But if the 
rights. of the parties were to be regulated 
by this agreement, she could do it and it 
seéms to me to be very clear that a document 
which would make this possible cannot be 
regarded as a reasonable provision as 
between the adoptive mother and the boy 
whom she has taken in adoption. Therefore, 
applying the test which we are asked to 
apply as to whether these provisions are fair 
and reasonable, I come to the conclusion 
that they are not, and that consequently this 
agreement must be regarded as non-existent. 
That being so, the lady, who is the plaintiff 
in the case, has no right to succeed in her 
suit. She has prayed amongst other things 
for possession from her son and the effect of 
making a decree in her favour would be to 
uphold the agreement which, as I say, is 
neither fair nor reasonable. Consequently 
the decree of the lower Court must be set 
aside and the claim must be dismissed. 

In tke peculiar circumstances of this case, 
we think that the parties should bear their 
own costs throughout. 

In Appeals Nos. 44 and 137 of 1913, the 
decision follows from that given above. In 
each case the appeals are allowed, and the 
plaintifi’s claim is dismissed. The order as 
to costs is that each party is to bear his own 
costs throughout, 


Sau, J.—I concur. On a consideration 
of the terms of the agreement which have 
been discussed on both sides fully before 
us, I have come to the conclusion that this 
agreement cannot be upheld as a reasonable 
agreement binding upon the adopted boy. 
The agreement in terms provides that the 
widow is to bave all the rights of manage- 
ment which she had before the adoption was 
made, and that the rights of the adopted 
son were to accrue after her death. The 
result of this agreement, if it were held 
binding upon the adopted son, would be that 
during the life-time of the plaintiff he would 
have no right to the property whatever. 
The mere circumstance that the plaintiff has 
allowed certain concessions in favour of the 
adopted boy does not alter the legal position 
of the parties. In this view of the agree- 
ment it is clear that applying the test which 
has been accepted by the appellant as appli- 


INDIAN OASES. 


[i9i4 


cable to this class of agreements, viz., whe- 
ther it is fair and reasonable, I am of opinion 
that the agreement is not fair to the adopted 

boy. ' 
Though the lower Courts haye upheld the 
agreement as reasonable and binding upon 
the adopted boy, the terms of the decree 
show that the agreement by itself was not 
found by them to be reasonable, and that 
by way of compromise they allowed certain 
rights to the adopted boy, which were 
outside the agreement. This tends to show 
that without making’ substantial alterations 
in the agreement as indicated by the provi- 
sious of the decree, the lower Courts were 
not prepared to enforce the ‘agreement 
against the adopted boy. The decree 
appealed from substitutes in effect a new 
agreement in place of the agreement in 
dispute. Iam of opinion that this could 
not be done and that the agreement which 
the adoptive mother seeks to enforce against 
the adopted boy shonld not be enforced 
against him. 
` Appeal allowed. 


ALLAHABAD HIGH COURT. . 

Secony Civiu Appear No. 1534 or 1912, 

March 11, 1914, 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr, 
ABDUL AZIZ AND otaers—Derenpants — 

APPELLANTS 
versus ` 
Saiyed MASUM ALT AND OTHERS — 
PiAINTIFFS— RESPONDENTS. 

Contract Act (IX of 1872), s. 2 (4) —Consideration— 
Subscription gratuitously pronvised, whether recoverable 
—Treasurer of Subscription Committee—Agent—Negli« 
gence, 

A suit cannot be maintained to recover a subsorip. 
tion gratuitously promised for the benefit of an insti. 
tution. f 

An honorary treasurer of a Committee for subscrip- 
tions is notan agent of the Committee and is not 
liable for gross negligence in not cashing a cheque 
given to him by one of the donors. 

Second appeal against the decree of the 
District Judge of Agra, dated 7th Septem- 
ber 1912. 

FACTS.—tThe plaintiffs as trustees of a 
Committcoinvited subscriptions forthe repaira 
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of a mosque and the funds so collected were 
entrusted to Abdul Karim, the ancestor of 
the defendants. Abdul Karim himself pro- 
mised a subscription of Rs. 500, and he 
received a ckeque for Rs, 500 dated 12th 
September 1907, from one Jan Mohammad. 
The cheque lapsed before it was presented 
to the Bank. The defendants contested their 
liability to pay the money promised as sub- 
scription by Abdul Karim as also the 
money due under the cheque which was 
not realised. The Court of first instance 
disallowed the amount due under the lapsed 
cheque. On appeal, the District Judge 
decreed the whole claim. 


Dr, Tej Bahadur Sapru (with him Mr. Moham- 


mad Ishaq), fcr the Appellants, submitted 
that the defendants were not liable to pay 
the subscription promised by their ancestor. 
Tn the first place as there was no considera- 
tion for the promise, the agreement, if any, 
could not be enforced. If it be taken asa 
wrongful act, the right to sue ceased after 
the death of Abdul Karim. 


Kedar Nath Bhattacharji v. Gorte Mahomed 
(1), is distinguishable. He relied on Pollock's 
Law of Contract. If their claim was based 
on tort.they ought to have shown that they 
had sued within limitation. 

Act XII of 1855 was specifically pleaded in 
Krishna Behary Sen v. The Corporation of 
Calcutta (2). 

He cited Sreemutty Chandermonee Dassee v. 
` Santo Moonee Dassee (8). 


Dr. S. M. Sulaiman, for the Respondents, 
sontended that it was the duty of. the 
treasurer to realise the money and the only 
presumption possible under the circum- 
3tances is that Abdul Karim paid the money 
which he bad promised to pay. Ib is nota 
case of mere voluntary promise. - The 

plaintiffs have suffered loss through the 
` negligence of Abdul Karim in not realising 
the money due: under the cheque. His 
heirs are liable to pay boththe amounts. 
Abdul Karim had constituted himself an 
agent of the trustees. Section 182 of the 
Contract Act. Even if there was no agree- 
ment he was liable for the tortuons act. 

JUDGMSNT.—This appeal arises out of 
a suit brought by the plaintiffs against 
the heirs of Munshi Abdul Karim. The 

(1) 14 C: 64. 

(2) 31 C. 406; 8 0. W. N. 745. 

(3) 1 W. R. 251. 


- the sum of Rs. 
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plaintiffs are the members of the Tslam 
Local Agency Committee, Agra. It appears 


“that in the year 1907, a movement was set 


on foot to collect money for repairing and 
reconstructing a mosque known as Masjid 
Hammam Alawardi Khan. The Local 
Agency Committee themselves sanctioned 
a subscription of Rs. 3,000; besides this 
amount, Rs. 100 were paid in cash at that 
time by Hakim Shafi Ullah, Rs. 500 were 
promised by Munshi Abdul: Karim and 
another sum of Rs. 500 was promised by 
Munshi Jan Mohammad. Munshi Abdul 
Karim was appointed treasurer. The Local 
Agency Committee handed over their 
contribution of Re. 3,000 to Munshi Abdul 
Karim and he also received the donation of 
Rs. 100 from Hakim Shafi Ullah. Munshi 
Jan Mohammad gave a cheque for Rs, 500 
dated the 12th of September 1907. On the 
29th of September 1907, the cheque was 
presented for payment, but it was returned 
by the Bank with a note that the endorsement 
was not regular. It was again presented 
on the 12th of January 1909 when the 
Bank returned the cheque with a note that 
it was out of date. Muoshi Abdul Karim 
died on the 20th of April 1909; the present 
suit was instituted against bis heirs on the 
14th of April 1910. Munshi Jan Mohammad 
died in May 1910. The defendants do not 
dispute the right of the plaintiff to recover 
3,100, they have-admitted 
this part of the plaintiff’s claim all along. 
It is admitted on both sides that nothing 
has been done to carry out the repairs 
and re-construction of a part of the mosque. 
Defence is, however, taken to the two items 
viz., the Rs, 500 represented by the cheque of 
Munshi Jan Mohammad and the _ subscrip- 
tion of the deceased Munshi Abdul Karim. 
The Court of first instance granted a decree 
for the subscription promised by Munshi 
Abdul Karim but dismissed the suit in so 
far as it related to the claim for Rs, 500, 
the subscription of Munshi Jan Mohammad. 
The lower Appellate Court granted a decree 
for the entire claim. It appears to us 
that the suit cannot be maintained in res- 
pect of either item. With regard to the 
subscription of Munshi: Abdul Karim this 
was a mere yratuitous promise on his part. 
Under the circumstances of the present 
case it js admitted that if the promise had 
beeu made by an outsider it could not have 
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been enforced. We cannot see that it makes 
any difference that Munshi Abdul Karim 
was himself the treasurer. There is no 
evidence that he ever set aide as sum of 
Rs. £00 to meet his promised subscription. 
As to the other item viz, the amount of 
Munshi dan Mohammad’s cheqne, we see 
great difficulty in holding that a suit could 
have been brought against Munshi Abdul 
Karim in respect of this cheque during his 
life-time. His undertaking of the office 
of treasurer was purely gratuitous. He 
might atany time have refused to go on 
with the work. Itis said that he must be 
regarded as the agent of the Committee, and 
that if he was the agent he was guilty 
of gross negligence and accordingly would 
have been liable for any loss the Com- 
mittee sustained. In our opinion Munshi 
Abdal Karim cannot be said to have been 
an agent of the Committee; even if he was; 
it is very doubtful that he conld have 
been held guilty of gross negligence. He 
had presented the cheque for payment; the 
mistake in the endorsement was a very 
natural one and the delay in re-presenting 
the cheque or getting a duplicate from the 
drawer may well be explained by the delay 
which took place in carrying out the pro- 
posed work. ln our opinion, under the 
circumstances of the present case, Munshi 
Abdul Karim could not have been sued in 
his life-time. It is quite clear that if no 
suit lay against Munshi Abdul Karim in 
his life-time, no suit could be brought after 
his death against his heirs. The result is 
that we allow the appeal to this extent, that 
‘we vary the decree of the Court below by 
dismissing the claim in respect of the two 
items of Rs. 500 each. The appellants will 
get their costs of this appeal including in 
this Court fees on the higher scale. In the 
-Court below the parties will pay. and 
receive costs in proportion to failure and 
puccess. 
Appeal allowed; Decree varied. 
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BOMBAY HIGH COURT. 
Seconn Civit Appeacs Nos. 42 AND 43 
or 1913. 

October 13, 1913. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
HARIBHAL HANSJI—~Puarntize — 
APpPELLATN’ 

versus ` 
NATHUBHAT RATNAJ[—Deranpayr— 
RESPONDENT. 

Contract Act (IX of 1872), s. 63—Mortgage ~-Yoid— 
Personal covenant to compensate mortgagee, whether 
enforceable—Bhagdari Act (Bom. dct. V of 1862)— 
Valatdan Patta of unrecognized portion of Bhag. 

A valatdan patia (mortgage) of unrecognized por- 
tion of a bhag was held to be void, but, as there was a 
personal covenant by the mortgagor to compensate 
the mortgagee in case his possession was obstructed, 
the former was not allowed to recover possession of 
the lends from the latter without payment of proper 
compensation. 

Jijibhai Laldas v. Nagji Gulab, 3 Ind, Cas. 761; 
11 Bom, L. R. 693, referred to. 

Second appeals from the decision of the 
First Class Subordinate Judge, at Ahmed- 
abad, in Appeals Nos. 73 and 74 of 1910, 
varying the decrees passed by the Joint 
Subordinate Judge of Broach in Civil Suits 
Nos, 384 and 335 of 1910. 

Mr. G. N. Thakor, for the Appellant. 

Mr. N. K. Mehta, for the Respondent. 
~ JUDGMENT. 

Suan J.—In this case the plaintiff sued 
formally to redeem but substantially to re- 
cover possession of the property mentioned 
in the valatdan patta dated the 10th of 
June 1902, Ssaveral defences were raised 
to this suit on behalf of defendant No. 1. 
It was held by the trial Court that the 
dcscument called the valatdan pitta was a 
mortgage, that the plaintiff was entitled to 
recover possession, and that he was liable 
to give certain compensation to the defend- 
ant as claimed by him. The decree of the 
trial Court was confirmed subject to a slight 
variation as toiaterest by the lower Appellate 
Court. . 

The plaintiff has now appealed and has 
urged that the order of the Jower Court 
allowing cnmpensation to the defendant is 
wrong, firstly, because the bond is void under 
section 257A of the Code of Civil Pro- 
cedure of 1882, and secondly, because the 
bond is void in virtue of the provisions of 
the Bhagdari Act. It is contended that no 
compensation under section 65 of the Indian 
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Coniract Act should be allowed, as it must 
be assumed, in the absence of any evidence 
to the contrary, that at the time when the 
agreement was entered into, the parties were 
aware of the real natare of the transaction. 

As to the first point, from the recitals in 
the docamsnt, the amount of the bond 
doss not appear to be in excess of the 
decretal amount. There is no evidence in 
the oase to show that at the date of the 
bond the amount due-under the decree was 
less than the amount of the bond. The 
Appellate Court has observed that ia this 
case the bond appears to have been taken 
for ‘far shorter’ amount.’ Under these 
circumstances I am of opinion that the 
bond is not proved to bə void in virtue of 
section 257A in this casa, It is nos neces- 
sary, therefore, to consider the question 
whether compensation under section 65 of 
the Contract Act could be allowed, if the bond 
were void under section 257A. 

As regards the 2nd point the facts are 
that the defendant obiained possession of 
the property from the date of the bond 
and continued in possession up to the date 


of the suit. The plaintiff brought the suit 
in 1910, to recover possession of the 
property. Until then it appears that no 


obstruction was oaused to the defendants’ 
possession under the bond. The plaintiff 
thought of recovering possession on the ground 
that the mortgage of an unrecognized portion 
of a bhag was void in this suit. There is 
nothing to show that the defendant was 
aware of the fact that the bond was void 
under the Bhagdari Act at the date of the 
bond. Ib is clear that the bond was dis- 
covered to be void after the suit was brought. 
Assuming for the sake of argument that the 
plaintiff’s contention, that section 65 of the 
Contract Acs has no application to a case 
in which the parties are aware at the time 
of the transaction that ib is void, is good, 
I am of opinion that in this ca3ə the agrae- 
ment is discovered to be void within the 
meaning of saction.65 of, the Contracs Aci 
long after the transacsion. It is clear that 
if the. agreement is diss»vered b ba void, 
it is open to the Coart to allow compan. 
gation to.the person to theextent of thse ad- 
vantage received under such agreamant by 
the other side. In this case we have the ad- 
ditional circumstance that there is a parsonal 
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covenant in the bond to give compensation 
in case there is any hindranes cased to the 
possession of the defendant under the bond. 
I am of opision that even under” this 
covenant the order of compensation against the 
plaintiff would bə justified, This view is 
supported by the ruling of Jizbhat Dallas 
v. Nagit Gulab (1). The lower Appellate 


.Court appears to have thought that in view 


of Jiitbhaz’s case (1) the defendant ought not 
to bə ordered to give up the lands without 
rec3iving back his moneys. It is necessary, 
however, to ramember-that nejther under 
section 65 of the Indian Contract Act, nor 
under the raling in Jinbhai’s case, (1) the 
Court is bound to award compensation in all 
cases as a‘matter of course where the document 
is found to be void in vonssyuenc3 of the 
provisions of the Bhagdari Act. It has to 
be considered in each case as to whether 
the agreement is discovered to be void and 
whether any person has re3eived any advan- 
tage under such agreement as required by 
section 65 or whether the covenant in each 
particular case justifies the order of com- 
pensation. The amoant of ecompansation 
also has to be determined with reference 
to the circumstances of each particular case. 
In the present case there is no dispute about 
the amount. The parties were agreed in 
the lower Courts that if the compensation 
could be awarded tə the defendant, the 
amount should be that which is allowed by 
the lower Courts. Under the circumstances 
of this case 1 feel satisfied that both under 
section 65 as also under the covenant contain- 
ed in the bond the order as to compensation 
is correct. 

Lastly, having regard to the variation in 
the terms of the decreas of the Court of first 
instance made by the lower Appellate Ooart, 
the effect of which is not quite clear to us 
and which is likely to lead to complication 
in calculation, I am of opinion that ib is 
desirable to restore the decree of the trial 
Court. That decree allows interest in a 
manner which under the circumstances of 
this case, I think, is fair. The differance 
hetween the decree of the trial Court and 
that of the Appellate Court, as I understand 
it, is nob of a very substantial character 
and even in the absence of any cross» 


(1) 3 Ind, Oas. 761; 11 Bom. L. R. 693, 
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` objection on the part of the defendant, I 
think under the circumstances it would be 
proper to restore the decree of the trial 
Court. 

I, therefore, modify the desree of the Ap- 
pellate Court by restoring that of the trial 
Court subject to the proviso that the first 
jnstalment, if not paid, should be paid by 
the 3lst of December 1913, the time for 
the payment of other instalments being 
the same as fixed by the decree of the 
trial Court. l 

The appellant should pay respondent No. 
Vs costs of this appeal and of the appeal in 
the District Court. 

Heaton, J.—I concur in the decree which 
is to be made and I have very little to 
add. I do think it necessary to point out 
that apparently on the strength of the case 
of Jéjibhat v. Nagjt (1) there is a tendency 
to assume that because an agreement is in 
fact void, it follows without more ado that 
it is discovered to be void within the mean- 
ing of section 65 of the Contract Act. 
Personally I.do not think that any such 
thing necessarily follows. As my learned 
colleague indicates, in every case the cire 
cumstances of the casa have to be looked to, 
and it has to be determined whether in that 
particular case section 65 of the Contract Act 
can properly be applied. 

Decree modified, 


CALCUTTA HIGH COURT. 
Seconp Civin AppeaL No. 3351 or 1910, 
February 12, 1914, 
Present:—Mr. Justice Teunon and 

Mr. Justice Mullick. 

BHUBAN SAHU— PGLAINTIFE— ÀP PELLANT 

VETEUS 5 
LAL SUNDER JHANKAR-—DERFENDANP— 


RESPONDENT. 

Nethersole Settlement Khasra—Public record— 
Certified copy produced at late stage—Hvidence, ac- 
ceptance as—Burden of proof to show entry incorrect— 
Record of Rights—Central Provinces Tenancy Act (1 of 
1898 B. C.), ss. 44, 56 (2)—Occupancy right— Village 
service lands. 

The khasra of the Nethersole Settlement in Sambal- 
pur is a public record. o 

A certified copy of it produced by the plaintiff 
before the witnesses for the defendant were examin- 
ed may properly be accepted in evidence though filed 
ab a late stage. : 
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The burden of proof is upon the party who 
alleges that a certain entry in a Record of Right is 
incorrect. 

Under section 44 of the Central Provinces Tenancy 
Act, occupancy rights cannot be acquired in village 
service lands, and nader ‘section 56, sub-s. (2), any 
sub-lease of such lands for a period not exceeding one 
year- is void. 

Appeal from the decree of the Sub-Judge 
of Sambalpur, dated July 29th, 1910, reversing 
that of the Second Munsif of Sambalpur, 
dated April 29th, 1910. 

Babu Dhtrendra Krishna Roy for Babu 
Sarat Ohandra Roy Chowdhury, for the Appel- 
lant. 

Babu Shiba Prosonna Bhattacharyya for 
Babu Jotindra Mohun Ghose, for the Respond- 
ent, 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit brought for recovery of 
possession of certain lands on establishment 
of his title as an occupancy raiyat. The 
lands in question are situate in the District 


of Sambalpur and the findings of the learned - 


Subordinate Judge are that the lands in 
question are part of the village service lands 
of the defendant, that the plaintiff is, there- 
fore, not an occupancy raiyaf and that he 


has no subsisting interest in these lands, 


In this appeal by the plaintiff the judgment 
of the Jearned Subordinate Judge is attacked 
on three grounds; first, that he bas erroneously 
admitted in evidence a certified copy of a 
paper described as the khasra of what is called 
the Nethersole Settlement; secondly, that he 
has erroneously admitted in evidence a report 
made by the Superintendent of and Records 
under section 16 of the Central Provinces 
Land Revenue Act; and thirdly, that he has 
misplaced the burden of proof. 

The Nethersole Settlement Khasra is un- 
doubtedly a public record. Ib was rejected in 
the firat Court on the ground that it was nob 
produced at an earlier stage of the proceeding. 
It appears that a certified copy of the khasra 
was produced -before the witnesses for the 
defendant were examined. There can be no 
doubt that it is a genuine document and there 
can be no doubt that the Subordinate Jadge 
acted properly in accepting ib though file 
at a late stage. : 


Whether the report of the Superintendent 
of Land Records was properly or improperly 
admitted in ‘evidence does not seem to be 
material because in the judgment we can- 
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not find that the Subordinate Judge has, 
in any way, relied upon that report. What 
he hag relied upon is the Deputy Commis- 
siover’s order, Exhibit A, which was based 
on ‘that report. It is uot suggested that 
that order is not admissible in evidence. 
‘With regard to the onas it appears that, 
in the Record of Rights of the current 
Settlement, which is spoken of as the Dewar 
Settlement, the lands in question have been 
entered as the village service lands of the 
defendant. It follows that, in this suit 
brought by the plaintiff for the purpose of 
showing that the entry is incorrect and that 
these lands are not village service lands but 
his occupancy raiyati lands, the burden of 
proof has been correctly placed upon him. 
In village service lands, under section 44 of 
the Central Provinces Tenancy Act, occupancy 
rights cannot be acquired and under sectiou 
56 sub-section (2) of the same Act any sube 
lease of such lands for a period not exceeding 
ove year appears to be void. Tt follows that 
the plaintiff has no subsisting interest in 
these lands. ; i ; 
The appeal must, therefore, be dismissed 
with costs. We assess the hearing fee at two 
gold mohurs, 


+ 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Second OIvit Arpgau No. 297 or 1913. 
November 2, 1913. 
Present:—Mr. Justice Heaton and 

* Mr. Justice Shah. 
KALURAM PIRCHAND MARWADI— 
Praintivr—APPELLANT ‘ 
versus 


GANGARAM SAKHARAMSHET SHIMPI 
DerenDantT— RESPONDENT. 
Civil Procedure Oode (Act V of 1908), s. 97—Preli- 
“minary decrea—Accounts—Finding srecorded ~No preli- 
minary decree drawn up—Party omitting to have preli- 
minary decree drawn up— Waiver-—Appeal, 

The right’ to appeal under section 97 of the Civil 
Procedure Code arises only when a preliminary 
decree is passed by a Court and there is no right 
of appeal when ina suit for accounts a preliminary 
finding directing the accounts to be taken is recorded 
but no preliminary deoree is drawn up. 

There is no statutory provision requiring a party 
toask a Oourt to draw up a decree in pursuance of a 
judgment and it is the duty of a Court to -draw 
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up a decree and the Pleaders of the parties are to sea 
that the decree isin accordance with the judgment, 
Therefore no inference adverse to a party as to 
his right to appeal oan be-drawn from an omission 
on his part to ask the Court to draw up a deoree. 


Sesond appeal from the decision of the 
first Class Subordinate Judge at Dhulia, in 
Appeal No. 404 of 1910, confirming the 
decree passed by the second Class Subordinate 
Judge at Amalner, in Civil Suit No. 349 of 
1909. 

Mr. M. V. Bhat, for the Appellant. 

JUDGMENT. 


Suan J.—The plaintiff brought the present 
suit for an account and for recovery of the 
balance due by the defendant, who was the 
owner ofa ginning and pressing factory and 
with whom the plaintiff had dealings as a 
customer, Several issues relating to the 
agreement between the parties, custom of the 
trade, interest and other details, were raised 
by the trial Court. After recording findings 
on these issues the Court ordered accounts 
to be settled as per findings on the 30th 
It was also ordered on the 
same day that the plaintiff ought to apply 
for commission within four days from that 
date or putin his own statement of accounts, 
so that defendant may check it and ascer-. 
tain its correctness. Ultimately a Commis« 
sioner was appointed to take accounts. He 
took accounts and found that a certain sum 
was due by the plaintiff to the defendant, 
The Court accepted the Oommissioner’s re. 
port and dismissed the plaintiff’s suit with 
costs on the 26th September 1910. 

The plaintiff appealed to the District 
Court againat the final decree and urged 
objections to the findings recorded by the 
trial Court, in accordance with which the 
account was taken between the parties, 
The lower Appellate Court refused to allow 
the appellant to urge his objections, on the 
ground that the order dated 30th June 
1910 amouuted to a preliminary deeree and - 
thal the plaintiff having failed to take steps 
to appeal against the preliminary decree, he 
must be deemed to have waived his right to 
appeal against. the preliminary decree based 
upon these findings. The lower Appellate 
Court accordingly confirmed the decree of 
the trial Court. 

The present second appeal is preferred by 
the plaintiff against the decree of the lower 
Appellate Court,and it is urged that the 
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view taken by that Court as to the plaintiff's 
right to object to the findings in his ap- 
pesl against the final decree is not correct. 
The defendant, though served, has not ap- 
peared. The learned Pleader for the appel- 
Jant, however, has argued the case before us 
fairly. 

After a careful consideration of the pro- 
visions of the Code of Civil Procedure and 
the decisions of this Court, I am of opinion 
‘that the appellant’s contention ought to be 
allowed. In this case there was no pre- 
liminary decree drawn up in pursuance of 
the interlocutory judgment of the 30th June 
1910, . The plaintiff took no steps to have 
the preliminary decree drawn up. Under 
the Code, the right to appeal arises when 
there is a decree, 7,¢., when there ig a 
formal expression of the adjudication. There 
ja no right to appeal from any preliminary 
judgment of the kind we have here, _ The 
obligation to appeal against a preliminary 
decree by which a party is aggrieved, 
. contemplated by section 97 of the Code, 
arises when the right to appeal accrues 
and not before tbat. So far the point 
presents no difficaliy and in the absence 
of any preliminary decree, it is clear that 
the party appealing against the final 
decree would have a right to object to 
findings which may have been recorded in 
the preliminary judgment. 

It is said, however, that it is the duty 
of the party or his Pleader to ask the Court 
to draw upa preliminary decree and that 
if he fails to do his duty the party must be 
deemed to have waived his right to appeal. 
The lower Appellate Court has drawn that 
inference, but I am unable to accept ib, 
Under the Code it is the duty of the Court to 
draw up a decree. The Civil Circulars also 
proceed upon this ‘view of the provisions of 
the Code. There is no express provision of 
law which requires the party concerned to 
move the Court to draw upa decree. The 
only provision relating’ to the Pleader’s duty 
in this respect is to be found in clause 159 of 
the Manual of Civil Cireulars (1912). This 
clause provides that “in cases in which 
Pleaders are employed it is their duty to see 
that the decrees and final orders are properly 
drawn up in conformity with the terms of 
judgment and every facility shall be given 
them for that purposs and for being heard in 
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cases of donbt and difficulty.” So far as I know 
this provision has always been understood— 
and, in my opinion, rightly understood—as re- 
quiring the Pleaders employed in a case to see 
that the decree isin accordance with the 
judgment, when itis drawn up, and before 
it is signed, by the Conrt as required by the 
Code. Ib is notas if the decree is to be 
drawn up only when applied for as on the 
Original Side of this Court: see Rule 245 of 
the Rules and Forms of the Bombay High 
Court, (1909). The practice in the Mofuasil 
Courts isin accordance with the provisions 
of the Code and the Civil Circulars, viz., 
that the Court is to draw up the decree, and 
that the Pleaders, if any, in the: case are to 
see thatitisin accordance with the jadg- 
ment. Thus it will appear that there is no 
provision requiring the party or his Pleader 
to move the Court to draw up a decree, 
Under these conditions I am unable to say . 
that a party waives his right to appeal, when 
he or his Pleader omits to ask the Court to 
draw upa preliminary decree. Mere omission 
on his part to aek the Court to do that, which 
itis the duty of the Court to do of ita own 
motion, cannot affech tne right of the party 
to appeal, which can arise only when the 
decree is drawn up by the Court, 


In this case there is no express waiver. 
And it ean be implied when the person 
entitled to anything does or acquiesces in 
something else which is inconsistent with 
that to which he is entitied. The appellant 
in this case has done nothing, which can be 
said to be inconsistent with that to which 
he is entitled, nor has he acquiesced in avy 
such thing. His right to appeal did not 
arise.as no prelimirary decree was drawn 
up. The omission on his part to move the 
Court to draw up the preliminary decree 
ja not inconsistent with his right to appeal, 
when it arises, 


The lower Appellate Court has relied 
upon the case of Govind Ramchundra v. Vithal 
Gopil (1). Under similar circumstances a 
different view was taken of the duty of the 
party to apply to the Court to nave a decree 
drawn up andof the inference of waiver to be 
drawn from tho omission of the party to 
do that duty in the case of Sakharam 


(1) 16 Ind. Cas. 159; 86 B. 536; 14 Bom. L. R. 560, 
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Vishram Surve v. Sadashiv Balshet Lodha 
(2). I, therefore, feel myself free to 
decide this appeal in conformity with the 
conclusion which I have come to in this 
case. I have stated my reasons for holding 
that in the absence of any statutory provision 
requiring the party or his Fleader to ask the 
Court to draw upa decree in pursuance of 
a judgment no inference adverse to the 
party as to his right to appeal ought to be 
drawn from an omission on his part to ask 
the Ccurt to draw up the decree. 

The result, therefore, is that the decree 
of the lower Appellate Court is reversed, 
and the case remanded to that Court for 
disposal according to law. Costs of this 
appeal to abide the result. 

Heaton, J.—I am of the same opinion. 

Decree reversed, Oase remanded. 


(2) 19 Ind. Cas, 894; 37 B. 480; 15 Bom. L. R. 382. 


MADRAS HIGH COURT. 
Eeconp Civiu APPEAL No. 1570 cr 1911. 
February 20, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
VENKATASUBBALYAR—Prarntivs— 
APPELIANT < 
versus i 
SUBBARATHINAM AIYAR AND CTHERS— 


DEFENDARTS— RESPONDENTS. 

Mortgage-boni—Assignment—Mortgage-debt paid to 
assignee—Cancellation of assignment—Notice of can- 
vellation— Assignment treated by mortgagee as void— 
Inter-pleader suit, whether mortgagor bound to bring. 

Where a mortgagee assigns his rights under the 
mortgage-bond to another, and gives rotice of such 
assignment to the mortgagor, the latter is entitled to 
treat the assignee as the person to whom payment 
should be made, provided that before such payment 
the assignment has not been cancelled. 

Trimbak Bhikaji v. Shankar Shamrao, 12 Ind. 
Cas. 5382; 13 Bom. L.R. 947; 36 B. 37; Raja Rajeswara 
Dorai (Rajah of Ramnad) v. Arunachellam Chettiar, 19 
Ind. Cas. 596; C913) M. W. N. 453; 13 M. L. T. 469; 
24 M. L. J. 692, followed. . > 

A notice cancelling such an assignment, in order to 
be effective, should at least signify an intention to 
bring a suit to cancel it. 

A. decree, subsequently obtained, setting aside the 
assignment, speaks only from its date, and does not 
effect payments previously made. 

Sayam Ramamoorthi v. Secretary of State for India, 19 
Ind. Cas, 656; 24 M. L. J. 469; 36 M, 141, referred to. 
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Where the mortgagee does not deny the assign- 
ment but only treats it as one entirely void and of no 
effect, the mortgagor is not bound to bring an inter- 
pleader suit to make the mortgagee and the assignee 
interplead between themselves as to their rexpective 
rights under the assignment. 

Gopalakrishna Iyer v. Gopalakrishna Iyer, 4 Ind, 
Cas, 420; 33 M. 123; 7 M. L. T. 97, distinguished. 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 179 of 1910, presented against 
that of the Subordinate Judge of Trichi- 
nopoly in Original Suit No. 46 of 1909, 

This second appeal coming on for hearing 
onthe 15th of October 1912, the Court 
(Sundara Aiyar and Sadasiva Aiyar, JJ.) 
delivered the following 

JUDGMENT.—Before disposing of this 
second appeal, we consider it desirable to 
have findings on the following’ questions: — 

(1) Whether before the receipt of Exhibit 
VIL by the Ist defendant, Doraisawmy 
Iyengar had agreed to receive payment of 
the amount due on the hypothecation bond 
from the usafructuary mortgagees under 
Exhibit VI, whether he had agreed to 
release the lst defendant and whether he 
had received any payment from the usufructue 
ary wmortgagees or from the lst defendant? 

(2) Whether before the receipt of Exhibit 
VIT, the Ist defendant had entered into any 
and what contract, agreement or undertaking 
with Doraisawmy Iyengar with reference to 


the bypothecation debi? 


(3) Whether any and what payments 
were made to Doraisawmy Iyengar before 
the decree in Original Sait No. 235 of 1900, 
on the file of the Court of the District Mansif 
of Kulitalai? 

The findings will be on the evidence on 
record. | 

The findiog is to be returned within one 
month from the date of receipt of this order. 
Time for objections, seven days. 

In compliance with the order contained 
in the above judgment the District Judge of 
Trichinopoly submitted the following 


FINDING.—Refore dealing with the 
matters on which I am asked to return findings 
I will briefiy call attention to the pleadings 
in the plaint, and in the written statement, 
which appear to have been overlooked by the 
S:ibordinate Judge. 


The plaintiff's averments are briefiy as 
follows:— 
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On3cd July 1894 the Ist defendant executed 
a hypothecation bond (Exhibit 1) in favour of 
the plaintiff. Ou 3rd March 1897, the plaintiff 
executed a deed of assignment (Exhibit II) 
in respect of Exhibit I in favour of 
Doraisawmy Iyengar and one Ranga Ra), 
and on 24th March 1897, sent a notice (Hx. 
hibit ILL) to the lst defendant directing him 
to pay the amount of the bond to the said 
persons. On 29th September 1897, the 1s 
defendant executed a usufructuary mortgage 
(Exhibit VI) in favour of Vembadi Moopan 
and Muthukaruppa Goundan directing them 
to discharge Hxhibit I. On August 5, 1897, 
the plaintiff sent a second notice to the Ist 
defendant informing him that the assign- 
‘ment of 3rd March 1897 was void, and 
directing him not to pay any of the money 
due under the hypothecation bond to Dorai- 
sawmy Iyengar or Ranga Rao. No portion of 
the monsy has been paid by the Ist defend- 
ant or by his mortgagees to the assignees 
under Exhibit II. 

The defendants state that the date of the 
second notice is wrongly given in the 
plaint, that the notica is dated lth 
October 1897, but seems to have been posted 
on 15th November 1897 and was received 
by Ist defendant some days later. They 
aver that the lst defendant executed the 
usufructuary mortgage-deed (Hxhibit VI) 
on 29th September 1897 for Rs. 2,600 and 
directed the mortgagees to puy Rs. 1,800 
ont of the consideration to Doraisawmy 
Iyengar for the suit bond in accordance 
with the plaintiff's notice (Exhihit II). 
Doraisawmy Iyengar agreed to receive the 
Rs. 1,800 from the ueufructuary mortgagees 
and a balance of Rs. 230-1-6 remained due 
on 3rd October 1897 and he received the 
‘game on that date from Ist defendant. 

The 8rd issue framed by the Subordinate 
Judge is, 

“Whether the suit bond was not dis- 
charged by the execution of the mortgage of 
29th September 1897 referred to in parae- 
graph 9 of the plaint and by the payment of 
Rs. 230-1-6 alleged by the defendants? 

Is the payment of Rs. 230-1-6 true?” 
“And the 5th issue is “have the mortgagees 
under the deed of 29th September 1897 paid 


the suit debtP” 
2. It would thus appear that.at the time 
of the framing of issues there was no dispute 
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between the parties as to the date on which 
Exhibit VI was exacuted, and indeed in view 
of the express statement in paragraph 9 of the 
plaint that the deed was executed on 29th 
September 1897, it was not, I think, opaa to 
the plaintif to deny that Exhibit VI was 
executed on that date. The Subordinate 
Judge has entirely overlooked this, and has 
built up an argument ona theory, which he 
appears to have set up himself, that Hxhibit 
VI was executed after the reosipt of the 
second notice, Exhibit VII. But this pre- 
mise is not allowable in view of the plaintiff’s 

pleading that Bxhibit VI was executed on 
29th August 1897 and the Subordinate Judge's 
argument appears to me to be vitiated 
throughout by the error into which he has 
fallen in respect of this matter. In discuss- 
ing the question sent downto mel shall 
accept the date given by the plaintiff as the 
date of the execution of Exhibit VI, vizs, ` 
29th August 1897. - 

3. The first two issues. on which I am 
asked to return findings are:-— . 

(1) (a) Whether before the receipt of 
Exhibit VII by the 1st defendant, 
Doraisawmy Iyengar had agreed 
to receive payment of the amount 
due on the hypothecation bond 
from the usufructuary mortgagees 
under Exhibit VI, 

(b) whether he had agreed to release ihg 
lst defendant, 

(c) whether he had received any pay- 
ment from the usufructuary morb- 
gagees or (d) from the 1st defend- 
ant. 

(2) Whether before the receipt of 
Exhibit VII the lst defendant had 
entered into any and what contract, 
agreement or undertaking with 
Doraisawmy Iyengar with reference 

. to the hypothecation debt. 

In regard to issue 1 (a), (b) and issue 2, 
attention of the parties, no doubt, was 
not directed to these matters, but ag 
the evidence stands I am of opinion 
that the defendants, on whom the 
burden lies, have not proved that before the . 
receipt of Exhibit VII there was any agree- 
ment between the mortgageés or the Ist 
defendant and Doraisawmy Iyengar that 
Doraiswmy Iyengar should receive payment 
of Rs. 1,800 from the mortgagees, or that 
Doraiswmy Iyengar agreed to release’ the lst 
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defendant. The lsb defendant, examined 
as D. W. No. 2, says that two or three days 
after the execution of Exhibit VI, i. e., about 
3rd October 1897, he 
of Rs. 1,800 undertaken by the mortgagees 
and himself paid Doraisawmy the balance 
which came to Rs. 230 and odd. Doraisawmy 
himself, examined as D). W., No. 1, says that 
when.the lst defendant paid him Rs. 230-1-6, 
which is endorsed on Exhibit I as having 
been paid on 8rd October 1897, he took him 
to the mortgagees and made them undertake 
payment to him which he agreed to receive 
“from them. Vembadi, one of the mortgagees 
under Exhibit VI, examiued as D..W. No. 3, 
states, however, that the lst defendant told him, 
sometime after the execution of Hxhibit VI 
(say one month or so), that the money should 
-be paid to Doraisawmy, and that after 
registration (17ti November 1897) the let 
defendant brought Doraisawmy to him and 
pointed him ont as the person that he should 
pay, while D. W. No. 5, the man who 
negotiated Exhibit VI, says that the Ist 
defendant brought Doraisawmy to his house 
and told him that he was the man that had 
-tobe paid before the registration of the 
document, The evidence as to the time 
when the various undertakings were entered 
into between Doraisawmy and the Ist defend- 
~ ant and the mortgagees is thus both meagre 
and contradictory. My finding on issne 1 
(a) and (b) and issue 2 is against the defend- 
ants, 


4. The defendants’ case is that the pay- 
ments they plead were made by mortgagees 
to Doraisawmy were in March 1898 which 
was after the receipt of Exhibit VII by the 
Ist defendant. I see no reason, however, to 
doubt the evidence of the Ist defendant that 
the payment of Rs, 230-1-6 was made by him 
to Doraisawmy on 8rd October 1897, the date 
on which payment is endorsed on Exhibit I. 
My finding, therefore,,on issue T (e) and 
(d) is that Doraisawmy received payment 
of thissum from the Ist defendant before 
the receipt of Exhibit VII, but that he 
received no payment from the usufructuary 
mortgagees before the receipt of the second 
notice, 


5. The 8rd issuo on which Iam asked to 
return a finding is: “whetherany and what 
< paymeats were made to Doraisawmy Iyengar 
before .the -decree in Original Suit 235 of 
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1900 on the file of the Court of the District 
Monsif of Kulitalai?’? The date of this deoree 
I have already found 
that the lst defendant paid Rs. 2301-6 to 
Doraisawmy on 3rd October 1897. Payments 
by the mortgagees are endorsed on the 
document as having been madeon March 
3rd, 4th and 10th, 1898. Doraisawmy (D. W. 
No. 1) speaks to the payment and says the 
last payment was made on 10th March 1898, 
D. W. No. 3 says D. W. No. 5 acted for him, 
and that he paid D. W. No.5 LO orl5 days 
after the registration of Hxhibit VI, and 
the latter paid Doraisawmy and got posses- 
sionof BWxhibit I, which was handed to his 
co-mortgagee before the witness gave evi- 
dence iu Original Suit No. 235. D. W. No. 5 
gays he paid Doraisawmy Rs. 1,800 with 
interest aud wrote the endorsements on 
Exbibit J. Ifthe payments were made, I 
see no reason to doubt that they were made 
on the date on which payment is endorsed, 
but itis urged forthe plaintiff that there 
is reason to doubt tbat any payment was 
made atal), andthe plaintiffs Vakil prac- 
tically ‘adopts the arguments set out by the 
Subordinate Judgein paragraphs 17 and 18 
of his judgment. These briefly are (1) that 
the hypothecation bond (Exhibit I) was not 
produced at the hearing of Original Suit 
No. 235 of 1900, on the file of the Kulitalai 
District Munsif, in which the’ present plaint. 
iff sued for declaration that the assignment, 
Exhibit [I, executed by him to Doraisawmy 
Iyengar and Ranga Rau was invalid as 
against him, and for recovery of hypotheca- 
{ion .bond Exhibit I; and (2) that it is 
improbable that the Ist defendant, after 
receiving Exhibit VII, should not have 
informed his mortgagees of the risk involved 
in making any payments to Doraisawmy, 
or that if he had so informed them 
they would have made any payment. 
Neither argument appears to me conclusive. 
Vembadi (D. W. No. 8) states that when 
hé was summoned to produce Exhibit I by 
the Kulitalai Court in Original Sait No. 235, 
he told the Court the document was not 
with him but with his co-mortgagee, Mu- 
thukaruppa Goundan, who wasin Salem. The 
plaintiff's prayer in Original Suit No, 235 for 
the recovery of Wxhibit I was obviously 
unsustainable, as the mortgagees under 
Exhihit VI were not parties and though j, 
is trae an issae was framed in that suig 
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as to whether Exhibit I had been discharg- 
ed, it was no concern of the mortgagees to 
prove discharge, nor so far as I can see had 
the issue anything to do with the question 
for decision. As to the improbability of any 
payment being made by the mortgagees 
after the receipt of Exhibit VIL by the 
Ist defendant, the latter states that on 
receipt of Exhibit VII he asked plaintiff 
if he would give him an indemnity 
against loss, offering in that case to tell his 
mortgagees not to pay Doraisawmy, but that 
the plaintiff declined, and if this is true it 
seems to me more probable that the Ist 
defendant would not bave told the mort- 
gagees anything about the second notice, 
for it was to his interest that they should 
pay Doraisawmy. Moreover, the Ist defend- 
ant sold the property usufructuarily mort- 
gaged under Exhibit VI to the mortgagees 
in 1908 under Exhibit VIII, and part of 
the consideration for the sale is shown in 
the sale-deed as Rs. 2,600 received as per 
Exhihit VI. My finding on issue 3 is that 
the Ist defendant paid Doraisawmy Iyengar 
Rs. 230-1-6 and that the mortgagees paid 
him Rs. 1,€00 before the decree in Original 
Suit No. 235 of 1900, on the file of the Court 
of the District Munsif of Kulitalai. 

Mr. 9. Sreenivasa Atyangar, (with him Mr, 
8. Varadacharat?), for the Appellant. 

Mr. 0. V. Ananthakrishna Iyer with him 
Mr, N. S$. Rangasami Atyangar), for the Re- 
spondent, 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court cpon the issues 
referred by this C-urt for trial, the Court 
delivered the following : 

JUDGMENT. 
Sapasiva Atyar, J.—I accept the facts as 


found by the lower Appellate Court. Those 
facts are :— 


(a) that the Ist defendant as mort- 
gagor paid Rs. 230 and odd in October 
1897 to Doraisawmy Iyengar who had 


‘obtained the assignment from the plaintiff 
of plaintifi’s rights as first mortgagee; 

(b) ibat the person who obtained the 
second usufructuary mortgage from the Ist 
defendant paid at the Ist defendant’s request 
the balance of Rs. 1,800 and interest, due 

„under the plaintiffs mortgage-bond, to the 
plaintiff’s assignee in March 1898, after 
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the lat defendant had got notice iù November 
1897 from the’ plaintiff that the assign- 


_ment was obtained by coercion and undue 


influence; 

(c) that the lat defendant has redeemed his 
second (usufructuary) mortgage by payment 
of money, including the money which the 
said mortgagee had paid to the plaintiff's 
assignee at the let defendant’s request; 

(d) that the plaintiff has by the decree 
Exhibit D (passedin a suit of 19C0)succeeded 
in having it declared as against the plaintiff's 
assignee, Doraisawmy Iyengar, that the 
assignment is not binding on the plaintiff. 


On these facts, it is admitted by the 
plaintiff (who is- the appellant in the secoud 
appeal before us) that he ought to give 
credit (in his claim in this suit for money 
due under his mortgage-bond) to the 230 and 
odd rupees paid by the lst defendant 
after the date of plaintiff's assignment to 
Doraisawmy Iyengar and before the date of 
the notice (Exhibit VII) of November 1897 
given by the plaintiff to the Ist defendant. 
The plaintiff, however, contends that the 
Ist defendant’s second mortgagee’s payment 
of Rs. 1,800 and interest in March 1898 
was made at the lat defendant’s risk as 
it was made after the notice of November. 
1897. In the first place, this notice 
(Exhibit VII) is worded as if the assign- 
ment by the plaintiff to Doraisawmy 
Tyengar by registered deed was altogether 
® void transaction and not a merely 
voidable transaction. Thereis no trace of 
an intimation by the plaintiff in Hxbibit 
VII that he intended to bring a suit 
against Doraisawmy Iyengar to have the 
assignment set aside. On the other hand 
(as I said before) it treats the assignment 
deed as of no legal effect at all. Now, 
the lst defendant would have had no 
defence to a suit by Doraisawmy lyengar 
on the plaintiff’s | mortgage-deed if that 
suit had been brought before ‘the plaintiff 
had the assignment set aside by a 
decree obtained in a suit brought by him 
(plaintiff) [See Trimbak Bhikaji v. Shankar 
Shamrao (1), Raja Rajeswara Dorai (Rajah 
of Ramnad) v. Arunachellam Ohettiar (2) and 


(1) 12 Ind. Cas. 532; 36 B. 37; 13 Bom. L. R. 947. 
(2) 19 Ind. Cas. 598; 24 M. L. J. 592; (1918) M. W. 
N. 468; 13 M, In T. 469. : 


x 
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4 American Oyclopælia page 62. The 
first defendant, therefore, was entitled, and, 
in fact, bound to treat Doraisawmy Iyengar 
as the owner of the mortgage right under 
the plaintiff's mortgage-bond till the 
assignment was so set aside by the plaiat- 
Aff (and the plaintiff may or may not choose 
` to do so). The first defendant.was nob bound 
to wait to pay up the money due on the 
mortgage charge binding on his property 
to the person owning the legal right in the 


mortgage till the plaintiff so chose to 
bring a suit and to obtain a dacree, 
divesting the plaintifi’s assignee of the 
latter's rights under the assignment. A 


decree so obtained by the plaiutiff against 
his assignee might have the effect of 
cancelling the assignment from the date 
of the assignment itself as between those two, 
‘but it cannot be given that effect as against 
those who were bound to treat the assign- 
ment as valid till: it was set aside and who 
made payments accordingly to the assignee in 
order to protect and conserve their own rights 
and interests. The case of Sayam Ramamoortht 
Dhora v. Secretary of State for India (3) merely 
decided that a decree establishing A’s title 
to a land as against B was binding on .B if 
‘A’s title was set up by U as againsh B even 
in a suit by B against O. I do not think 
that that case is relevant to the decision 
of the question now in dispute, namely, whe- 
ther payments made by a third person who 
ia the owner of a land and who treated the 
assignee of a mortgagee over the land as 
-the mortgagee entitled to receive the mort- 
gage amount, the payments having been 
‘made before the assignment was set aside by 
the assignor through the instrumentality 
of the decision of a Court of Justice, 
whether such, payments could be questioned 
by the assignor.as payments made to a 
person who had no right to receive sach 
- payments. In other words, ‘can the assignor 
ignore such payments and compel the owner 
of the land to make the payments again 
to him? I think that he cannot do so, 
It may be that the third person after 
he got notice that the assignor was dis- 
puting the validity of the- assignment 
might have brought an interpleader anit, 
bat in the circamstances of the present 


(8) 19 Ind. Cas, 656; 24 M. D. J. 469; 86 M. 141. 
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casa [ think that the Ist defendant was 
not bound to bring an interpleader 
suit as the assignment, on the assigaor’s own 
case, was merely voidable and not void. An 
observation in Qopaliıkrishna Iysr v. Gopala- 
krishna Iyer (4) is relied on by the appel- 
lant’s learaed Vakil. That observation is 
that “when the fact of the assignment” 
by the creditor “or its validity and operation 
is in dispute,” thse safest coarsa for the 
debtor is to ask the assignor and the 
assigase b> inberpleadand ifhs pays either 
of them, “he does so at his risk.’ I do 
not think that this observation appliea to 
cases where the creditor doas not deny the 
fact of the assigament and only pleads that it 
is voidable by him and where the third person 
acts as an ordinary and reasonably prudent 
man would do to protect his own interests. 
The plaintiff was asked by the lsb defendant 
to give security against the plaintiff’s 
agsignee’s claims and the plaintiff refused to 
do so, The plaintiff might have brought a 
suit at once against his assignee and obtained 


an injanction against the Ist. defendant 
and the lst defendant's second wort- 
gages, preventing them from making 


payments to the plaintiff’s aszignes, but he 
did uot choose to do a>. T, therefore, hold 
that the payments made to the plaintiff’s 
assignee before the plaintiff brought his suit 
to ‘cancal tha assigamens deed ara 
binding on the plaintiff and I woald 
dismiss the sa3cond appl with ests. 
Traps, J:—Il.agree generally. 


Appel dismisse l. 


(4) 4: Ind. Cas, 42); 33 M, 123 at p. 130; 7 M. L. T, 
97. . 
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MADRAS HIGH COURT. 

Lerrers Parent Appear No, 226 or 1912. 

January 23, 1914, 
Present:—Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 
GOPALA AIYANGAR—Derenpant— 

APPELLANT 
versus 

VENKATAKRISHNA ALYANGAR AND 


OTHERS— PLAINTIF¥S— RESPONDENTS. 
Promissory-note—Payee dying leaving widow—Joint 
family—Swit by surviving members, whether maintarn- 
able. 


Where the payee of a promissory-note dies leaving a 
widow, the surviving member or members of his joint 
family cannot maintain a suit onthe same, if it is 
found that it was not taken for the benefit of the 
family. E 

Subba Narayana ‘Vaithiyar v. Ramasawami Aiyar, 
80 M. 88; 1 M. L. T. 377; 186 M. L. J. 508, followed, 

Appeal under section 15 of the Letters 
Patent against the order and judgment of 
the Hon’ble Mr. Justice Sadasiva Aiyar, datad 
the 28rd day of September 1912, in Civil 
Revision Petition No 426 of 1911, preferred 
against the decree of the Court of the Subor- 
dinate Judge of Trichinopoly, in Small Cause 
Suit No. 1382 of 1910. 


Messrs. K. V. D. Narasimham and 0. 


Padmanabha Atyangar, for the Appellant. 
Mr. .K. V. Krishnaswami Atyar, for the 
Respondents. 4 


JUDGMENT.—The promissory-note sued 
upon is executed in favour of the deceased 
Venkata Varada Aiyangar who has left a widow. 
The suit is brought by the surviving members 
of the family to recover the debt on the 
ground thatthe debt is due to the family 
and the bond is taken in the name of the 
deceased on behalf of the family. There is 
no findiog that the debt was due to the 
family, but itis found that the promissory- 
note was taken for the joint . benefit of the 
lst plaintiff and the deceased, who constitut- 
ed “a family partnership” and therefore 
the Ist plaintiff as the survivor is entitled to 
sue. As the bond is taken only in the name 
of Venkata Varada Aiyangar and it is not 
found to be for the benefit of the family, we 
are of opinion that the Ist plaintiff is not 
entitled to maintain the suit, Subba Narayana 
Vatthiyar v, Ramaswanz Atyar (1). 

We must, therefore, set aside the decree of 
thelearned Judge and dismiss the suit. Hach 
party will bear his own costs throughout. 


Suit dismissed. 
. (1) 30 M. 88; 1 M, L. T, 377(F, B.); 16 M.L.J. 508, 
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CALCUTTA HIGH COURT. 

Seconp Civit Appean No. 3085 or 1910. 

February 20, 1914, 

Present: —Mr, Justice Teunon. 
ABDUL KARIM AND OTHERS— PLAINTIPHS— 
APPELLANTS 
VETSUS 
AHAMMAD ALI MHAJI AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IP of 1882), s. 111 (d) 
——Merger-—Leases created prior to passing of Transfer 
of Property Act—Vesting of superior and lease-hold 
interests in one person after passing of Act—Doctrine of 
merger in Mofussil—Sikmi taluq—Specified bound- 
aries ~ Creation of new taluq. 

Section 111 (d) ofthe Transfer of Property Act 
is applicable to leases created prior to the passing of 
the Act when the vesting of the superior and lease- 
hold interests in one and the same person occurs 
subsequent to the passing of the Aob. ~ 

Ulfat Hussain v. Gayani Dass, 8 Ind. Cas, 994: 36 C, 
802, relied upon. 

Where a document purports to convey to the plaint- 
iff lands within specified boundaries to be held by 
him at a specified rent on a sikmt talug tenure, it may 
have the effect of either reviving an old sikini talug 
or of cresting a new sikmi talug on the same terms. 

Obiter dictum:—Prior to the Transfer of Property 
Ach, the doctrine of merger did not apply to property 
in the Mofussil. 

Appeal from the decree of the District 
Judge of Noakhali, dated August 31st, 1910, 
reversing that of the First Munsif of Lakhmi- 
pur, dated February 18th, 1910. 

Babus Brojendra Nath Ohatterjee 
Romesh Ohandra Sen, for the Appellants. 

Babu Ram Dayal De, for. the Respondents, 

JUDGMENT.—This is an appeal by the 
plaintiff in a snit brought by him for 
recovery of khas possession of the lands 
comprised in certain under-tenure on the 
ground that the under-teaurs hal been 
aunulled by appropriate proceedings under 
section 167 of the Bangal Tenancy Act. 

It appears that in a certain patni taluq a 
ard share was held by one Ram Kanai Gaha 
and that by a series of devolutions the owner 
thereof is now one D warka Nath Mozumdar. 

Under this 2/3rd shareof the patni were 
created 3 sikmi éilugs, of which one represent- 
ing a moiety of the 2/3ed share came to ba 
held by ove Akramaddi Sardar. At a sale 
ia execution of a decree for arrears of rent 
against Akramaddi, Dwarka Nath Mozum- 
dar’s father and predecessor-in-ioterest, one 
Jadab Krishna Mozamdar purchased the 
sikmi on the 9th August 1905, and after 
proceadings for the annulment of encsumb. 
rances, the son, Dwarka, sald the same to 


and 
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the plaintiff. Plaintiff next sold the moiety. 
‘of the stkmz to defendant No. 3 and now 
seeks to recover khas possession in.proportion 
to the 2nd moiety jointly with him and the 
other twodefendants who are the owners of 
the 2ad and 3rd sikmis (each of 4-annaa) 
representing the 2nd half of the patni. 

Thecase of the defendants Nos. 1 and 2 
is that the Sod moiety of the &-anna sikmi 
of which plaintiff seeks khas possession is 
held by them on a howla tenure created 
by Akramaddi’s predecessor-in-interest on 
the 16th Aswin, 1276. They deny that this 
howla has been annulled and further say 
that on the 9th August 1905 on the purchase 
of the 8-anna stkmz, the sim: and the 
superior or taluki interest vested in one and 
the same person, that is Dwarka’s predeces- 
sor and that, therefore, by reason of the 
doctrine of merger, as embodied in section 
111 (d) of the Transfer of Property Act, the 
stkm? lease was determined, and consequent- 
ly-by his purchase from Dwarka of that 
interest on the 24th April 1907 the plaintiff 
obtained nothing, 

The plaintiff succeeded in the Court of first 
instance, but on appeal the learned District 
Judge has upheld this 2nd contention of 
the defendants and without deciding the 
‘other issues has dismissed the plaintiff's 
guit. : 

Plaintiffs now appeal and their conten- 
tions before me are (l) that the sikmi or 
subordinate interest having been created 
prior to the passing of the Transfer of 
Property Act section 111 (d) of that Act 
has no application, (2) that section 111 
(d) having no application, the property 
being in the Mofassil, the doctrine of merger 
does not apply and that in any case the 
conduct of the parties shows that merger 
was not intended, and (3) that in any 
case by the deed of sale to the plaintiff 
the sikmi lease or tenure was resuscitated, 
or recreated. — 


In support of the lst and 2nd contentions 
reliance is placed on claus (e) of section 
2 of the Act, andon a number of reported 
cases, for instance, Jébanti Nath Khan v. 
Gokoot OChunder Ohowdhry (1), Promotho 
Nath Mitter v. Kali Prasanna Ohowdhry (2), 


(1) 19 0. 760, 
(2) 28 C, 744. 
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Lal Makomed Sarkar v, Jagir Sheikh (8), 
Womesh Chunder Goopto v. Raj Narain Roy 
(4). But from the report of the first of these 
cases, it does not appear that the vesting of 
the two interests in one andthe same per- 
son took place subsequently to the passing 
of the Transfer of Property Act and of 
the others none are directly in point. Of 
the two cases Surja Narain Mandal v. Nanda 
Lal Sinha (5) and Ulfat Hossain v. Gayung 
Dass (6), cited on behalf of the respondents, 
the 2nd is similar in all its facta to the 
present case and therein it was distinctly 
held that section 111 (d) is applicable to 
leases created prior tothe passing of the 
Act when the vesting of the superior and 
lease-hold interests in one and the same 
person occurs subsequently to the pass- 
ing of the said Act. Though I am not 
to be understood as agreeing in all the 
reasons advanced*by the learned Judge who 
decided that case, I agrea in the decision 
and, ‘therefore, hold that the lst contention 
of the appellant fails. 

In this view the decision of the Ynd 
contention becomes unnecessary, but I may 
say that on the whole the weight of autho- 
rity appears to be in favour of the view 
that prior tothe Transfer of Property Act 
the doctrine of merger did not apply to 
property in the Mofussi]l. In any case if 
ib did apply the Courts here asin England 
would have to be guided by the intention, 
and in the present case the conduct of the 
lessor may be taken as showing that merger 
was not intended. 

In support of the 3rd contention reliance 
is placed on the case of Cottee v. Richardson 
(7), and on the terms of the deed of sale or 
conveyance. lixamination of the document 
shows that it purports to convey to the 


` plaintiff lands within specified boundaries 


to be held by him at a specified renton a 
stkmé talug tenure. That may, therefore, be 
held to have the effect of either reviving 
the old sikmi taluk or of creating a new 
stkmt talug on the same terms. 

In this view I decree this appeal and remand 
the case to the District Judge in order that 


(8) 2 Ind. Cas. 854; 18 C. W. N. 918. 

(4) 10 W. R. 16 at p. 17. 

(5) 83 O. 1212 at p. 1217. 

(6) 3 Ind. Cas, 994; 36 C, 802. 

(7) 86 R, R. 585; 7 Ex. 148; 21 L. J. Ex. 58, 
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` he may re-admit the appeal and proceed to 
determine all the other questions arising 
between the parties. 
Costs of this hearing will bs costs in the 
” case. 


Appeal decreed. 


’ 





BOMBAY HIGH COURT. 

Seconp Crvin Appean No. 565 or 1911, 
November 18, 1913. 
Present:—Sir Basil Scott, Kt., Chief 

Justice, and Mr. Justice Batchelor. 
AHMEDBHOY HABIBBHOY—Apesbiant 
Tersus 
WAMAN DHONDU AND OTHERS— 
RESPONDENTS. 

Land Acquisition -lct (7 of 189-4), s. 5b «Civil Pro- 
cedure Code (Act V of 1998), s. 96 (1)—Bombay Civil 
Courts Act (XIV of 1869), s, 16—dAward below Rs. 5,000 
— Reference to Assistant Judge —Appeal to District Judge 
—Second appeal to High Court, whether maintainable. 

As no.second appeal is allowed by law ina Land 
Acquisition cage, no appeal would lie in the High Court 
when on a reference undor the Land Acqaisition Act 
an Assistant Judge awarded less than Rs. 5,000 and 

‘an appeal against his award was dismissed by the 
District Judge. 4 ik 

Second appeal from the decision of the 
District Judge of Thana, in Appeal No. 
129 of 1909, confirmivug the decree passed by 
the Assistant Judge of Thana, in Reference 
No. 9 of 1907. 

Mr. D. G. Dalvi, for the Appellant. 

Mr. R. W. Desai, for Respondents Nos, 1 


to 3 

JUDGMENT.—In this case an award was 
made under the Land Acquisition Act which 
did not excesd Rs. 5,000. The reference to 
“the Court was, in accordance with the 
provisions of the Bombay Uivil Courts Act, to 
the Assistant Judge, and he tried the reference, 
Under the same Act an appeal lay to the 
District Judge as the amount or value of the 
subject-matter did not exceed Rs.5,000, and 


he heard the appeal. That was analogous toan - 


appeal from an original decree. 

An appeal isnow preferred from the 
decision of the District Judge to the High 
Court, and the question is whether such appeal 
lies. An appeal lies only if it is expressly 
given by she Act. It does not lie merely by 
analogy to appeals in civil suits: see Rangoon 
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Fie Company Ld. v. Collector, Rangoon 

Now an appeal lies to the High Court in 
proceedings under the Land Acquisition Act 
under the conditions specified in section 54 of 
that Act. That section says: “ Subject to the 
provisions of the Code of Civil Procedure 
applicable to appeals from original decrees, an 
appeal shali lie to the High Court from the 
award, or from any part of the award, of the 
Court in any proceedings under this Act.” 
The sectionis there obviously dealing with 
appeals from original decrees, and impliedly it 
recognizes that there may be cases in which 


` the appealfrom the original decree will not 


lie to the High Court. : 

Turning to the provisions of the Civil 
Procedure Code relating to appeals from 
original deorees we find that section 96 (1) 
provides: “Save where otherwise expressly 
provided in the body of this Oode or by any 
other law for the time being in force, an 
appeal shall lie from every decree passed 
by any Court exercising original jurisdiction 
to the Court authorised to hear appeals from 
the decisions of such Court.” Now, under 
section 16 of the Bombay Civil Courts 
Act, the Court authorized to hear appeals 
from the Assistans Judge’s Court where the 
value of the subject-matter is less than 
Rs. 5,000 is the District Court and not the. 
High Court. Weare, therefore, of opinion 
that the preliminary objection is good that the 
appeal to the High Court is not maintainable, 
One set of costs. 

Appeal dismissed. 

(4) 16 Ind, Cas. 188; 14° Bom. L. R. 888; 39 1. A. 
197; 16 0. W. N. 961; 12 M, L. T. 195; (1912) M. W.N. 
781; 16 ©. L. J. 245; 23 M, L. J. 276; 10 A. L. J. 271; 
5 Bnr., L, T, 205; 207; 40 C. 21; 6 L. B. R. 150 (P. 0.) 


MADRAS HIGH COURT. 

Crvin Revision Petition No. 661 or 1913. 
February 18, 1914. 
Present:—-Mr. Justice Seshagiri Aiyar. 
MITTADAR VENKOBA ROYAR 
AND ANOTHER— DEFANDANTS — PETITIONERS 

versus © ` 
MITTADAR KHADIRIAPPA GOUNDER 


AND OTHERS — PLAINTIFF3—~ RESPONDENTS. 
- Civil Procedure Code (Act V of 1908), O. EX, r. 8; 
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SHASHI BHUSHAN HAZRA V. DENAMOYEE DAS!, 


0. XVII, r. 8-—~Plaintiff and his wttnesses absent— 
Pleader instructed to apply for adjournment only—~ 
Dismissal of suit— Restoration. 

Where the plaintiff in a caso and his witnesses are 
absent and his Pleader has instructions only to apply 
for an adjournment, the Court can dismiss the suit 
only under Order IX, rule 8, and not under Order 
XVII, rule 3. 

A Court has power to restore a suit if dismissed 
under Order IX, rule 8, only. 

Gaura Bibi v. Ghasitiya, 12 Ind. Cas. 603; 34 A. 123; 
8 A. L. J. 1265; Gopala Row v. Maria Susaya Pillai, 
30 M. 274; 17 M. L. J. 225, followed. 


Petition, under sestion 115 of Act V of 
1608, praying the High Court to revise the 
order of the District Munsif of Krishnagiri, 
in Original Side Petition No. 1495 of 1912, in 
Original Suit No. 16 of 1910. 

' Mr. T. M. Kotshnasowmi Aiyer, for the 
Petitioners, 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—The question in this casa 
is whether the judgment of the District 
Mussif, dated 6th November 1912, was passed 
under Order IX, rule 8, or under Order XVII, 
rule 3. lf it is the former the Munsif had 
power and jurisdiction to restore the suit to 
the file as he did onthe 3lst March 1913. 
If it is an order passed under Order XVIT, 
rule 3, then tke only remedy tke party has 
is by way of appeal. See Gaura Bibi v, 
Ghasitiya (1). I have come to the conclusion 
that in this case the order of the District 
Munsif was passed under Order IX, rale 8. 
In the affidavit filed in support of the appli- 
cation for restoration the plaintiff stated that 
he himself and his witnesses were not present, 
Notice was given of this application to the 
counter-petitioner and he did not deny the 
plaintiff’s allegations that he was not 
present; plaintiff's Pleader had only instruc- 
tions to ask for adjournment That is clear 
from the judgment of the District’ Munsif, 
The judgment dismissing the suit, therefore, 
came under Order 1X, rule 8, and the Munsif 
was justified in restoring the snit to the 
file. Mr. Krishnaswamy Aiyer argues that 
the facts that the Munsif begins his judgment 
by, saying, that the “burden is upon the 
plaintiff aren ”and that the judgment 
is followed by a decree show that he intended 
to deal with the case under Order XVII and 
not under Order IX. Ag pointed out by the 
learned Chief Jastice in Gopala Row v. Maria 
Susaya Pillai (2) the form in which an order 


(1) 12 Ind, Cas 693; 34,4. 123; SA. L. J. 1265.) 
(2) 30 M, 274; 12 M, L. J. 225.) 
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is couched will be no indication that it was 
not passed under Order IN, rule 8. The 
passing of a decree does not take the 
matter any further. The learned Chief 
Justice points out later on: “A generous 
construction should be placed on the enact- 
ment which gives the power to restore.” In 
my opinion upon the facts of this case, 
namely that the plaintiff was absent 
and that the Pleader had instructions 
only to ask for an adjournment and was not 
able to condact the case, show that the 
District Munsif dismissed the suit only 
under Order IX. Following Gopal Row v. 
Maria Susaya Pillai (2) I hold tbat the 
Munsif was right and that he had jurisdiction 
to restore the suit to the file and I dismiss the 
petition With costs. 
Petition dismissed. 


CALCUTTA HIGH COURT. 
Seconp Oivit APPEAL No. 28 or 1912. 
February 6, 1914, 

Fresent:— Mr. Justice Teunon. 
SHASHI BHUSHAN HAZRA—P attire 
~—~ APPELLANT 
versus 


DENAMOYEE DASI—Derenpantr— 


RESPONDENT. 

Bengal Yenaney Act (VIII of 1885), ss. 103B, 105, 
105A, 107—Rent suit—Entry in Record of Rights—- 
Presumption—Entry not conclusive even on jailure of 
tenant io take proceedings to rebut presumption. 

In proceedings taken on an application by the 
landlord under section 105, Bengal Tenancy Act, 
prior to the enactment of section 105A, it was uot 
open to the tenant to question the correctness of 
the entries in the record, though it was open to him 
to do so by a suit under section 106 or by a declara- 
tory suit in the Civil Court. 

Shambhu Chandra Hazra v. Purna Chandra Pal, 85 
C.176; 7 C. L. J. 108; 12 C. W.N.122 and Pandab 
Dowari Das v. Ananda Kisun Chakrabutty, 7 Ind. 
Cas. 102; 14 C. W. N. 897; 12 C.L. J. 195, relied 
upon. 

But under section 103B, the entries only givo rise 
to a presumption and neither the defendant’s failure 
to take proceedings for the purpose of annulling or 
rebutting that presumption nor a decision under 
section 105 prior to the enactment of section 1054 


_ can avail to make them conclusive, 


Appeal from the decree of the Second 
Sub-Judge of Hooghly, dated July 18th, 191 1, 
reversing that ofthe Additional Munsif of 
Ulubaria, dated December 8th, 1910, 


y 
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SHASRI BHUSHAN HaZRA V. DENAMOYEE DASI. 
Babus Sarat Chandra Rai Ohowdhuri, Jyotish 
Ohandra Hazra and Debendra Nath Kumar, 
for the Appellant. i 
Baba Nagendra Nath Ghose, for the Respond- 
ent. 3 
JUDGMENT—This is an appeal by the 
plaintiff in a suit for rent. 


It appears thatin respect of the mahal 
in question‘a Record of Rights was prepared 
under Chapter X of the Bengal Tenancy Act, 
and that under section 105 of the Acta fair 
rent was settled for a holding comprising 
according to the record four plots of land, 
measuring in the aggregate 4 bighas 6 
cottahs of land. The fair rent settled was 
Rs. 10-143, 


Plaintiff is the tenure-holder and sues for 
rent at that rate for the years 1313 to 1315 and 
the first three quarters of 1816. The defence 
is that defendant’s holding under the plaint- 
iff consists of only one plot (plot No. 2) 
measuring 1 bigha 18 cottahsand that the 
other three plots are her lakhraj or rent-free 
lands. The defendant further alleges that the 
rent payablein respect of her holding was 
and is Rs. 1-15-10 gandas and that this is a 
rent fixed in perpetuity, that she was igno- 
rant of the proceedings under section 105, 
and thatthe order under that section had 
been fraudulently obtained. In the Court 
of first instance the Munsif held that he could 
not go behind the Record of Rights and the 
decision of the Revenue Officer under section 
105 and accordingly decreed the plaintiff's 
claim. On appeal the Subordinate Judge 
has held that entries in the Record of Rights 
and the decision of the Revenue Officer 
ander section 105 are not conclasivo, and 
that it is open to the defendantin these pro- 
ceedings to show that of the four plots in ques- 
tion three are her rent-free lands and that the 
rent payable in respect of the remaining plot 
is Rs. 1-15-10 gandas only. He has, therefore, 
remanded the suit to the Munsif for re-trial 
and for determination on evidence of all the 
questions arising between the parties. 

Plaintiff appeals to this Court and the 
only question that has been urged before me 
ja whether apart from the question of fraud 
the learned Subordinate Judge is right in 
holding that notwithstanding the entries in 
the Record of Rights and the decision of the 
Revenue Uficer under section 105 itis open 
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“to the defendant to show that she is not 


bound to pay at the rate fixed by that officer. 

Now it is conceded that the plaintiff’s 
application under section 105, was made and 
desided after Bengal Act III of 1898 but 
before Bengal Act I cf 1907 came into force, 
that is to say, before the enactment of the 
present section 105A. Now in the cases of 
Shambhu Ohandra Hazra v. Purna Ohandra Pal 
(1) and Pandab Doward Das v. Ananda 
Risun Ohcekrabutty (2) it bas been held 
by this Court that in proceedings taken on 
appligation by the landlord under section 
105 prior to the enactment of section 105A 
it was not open to the tenant to question the 
correctness of the entries in the record, 
though it was open to him to do so bya 
suit under section 103 or by a declaratory 
suit in the Civil Court. 

The contention of the appellant then 
amounts to this that not having instituted a 
suit in either the Civil or Revenue Courts, 
tke question that would have been open to 
the tenant in such a suitmay not be raised 
by himinthe defence toa rent suit, No 
authority in support of this contention has 
been cited before me and, in my opinion, it 
is not well founded: on principle. Under 
section 103B the entries only give rise to 
a presumption and neither the defendant’s 
failure to take proceedings for the purpose 
of annulling or rebutting that presumption 
nor a decision under section 105 prior to the 
enact ment of section 105A can avail to make 
them conclusive, 

A second branch of the appellant’s con- 
tention then is that, no matter what the real 
area of the holding or the real status of the 
tenant, by virtue of the provisions of section 
105 and section 107 the yearly rent payable. 
has been finally determined to be 

“Rs. 10-14-38. In support of this contention 
I am referred to the decision of a Division 
Bench of this Court in Second Appeal No. 
3574 of 1910 decided on the 20th November 
1912. That decision is an authority for the 
contention now put forward, but ib. appearg to 
be in conflict wilh the decision of this Court 
in Shambhu Chandra Hazra v, Purna Ohandra 
Pal (1) and Pandab Dwari Das v. Andada 
Kisun Ohackrabarty (2) and I regret that 


(1) 35 C. 176; 70. L. J, 103; 12 O. W. N. 122. 
(2) 7 Ind. Cas. 102; 140. W. N. 897; 12 G. L. J. 
195. 
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I am unable to follow it. If it ie 
eventually found thatthe tenant is merely 
an occupancy raiyat and that the holding 
does comprise four plots with an area of 4 bigkas 
6 cottahs then the rent of that holding may be 
taken to have been conclusively determined. 
Bat if it is found that the tenant holds at a 
fixed rent that decision will override the 
decision based on the assumption that he is 
merely an occupancy ratyat. On the other 
hand if itis found that the tenant is merely 
an occupancy raiyat but that the -holding 
comprises a fewer plots and a lesser area, whe- 
ther the rent previously _ payable continues 
to be payable or whether in determining 
the rent now payable the Court should 
proceed in the manner indicated in the proviso 
to section 109 A (3) or section 113, may 
depend on the question whether the essential 
portion of the Revenue Officer’s decision is 
applicable to the holding as it may be found 
to exist. The decision itself apart from the 
entry and the principle on which it was arriv- 
ed at has not been placed before me and 
this question must, therefore, be left open 
till the facts have been ascertained. 

The appeal is accordingly dismissed with 
costs, - 

Appeal dismissed, 
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BOMBAY HIGH COURT, 

First Civiu Arrear No, 296 of 1912, 
‘December 2, 1913. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
RAMOCHANDRA ANANDRAO 
RULK ARNI- DerENDanTS— APPELLANT 

VETEUS ° 
PANDU DAGDU TELI AND OTHER — 
PLAINTIFFS— RESPONDENTS. 

Civil Procedurë Oode (ct V of 1908), ss. 4, 100— 
Regulation IV of 1827, cl. 99—Regulatiow XIII of 
1830, cl. 5—Vinchur Court's decision—Special appeal 
lies to High Court. 

A special appeal lies to the Bombay High Court 
against a decree of the Civil Judge at Vinohur, on the 
grounds mentioned in section 100 of the Civil Proce- 
dure Code, 


First appeal from the decision of the 
Civil Judge at Vinchur, in Suit No. 85 of 
1912, 

Mr, S. S. Patkar, for tho Appellants. 
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Mr. R. R. Desai, for Respondents Nos. 1 


to 3. 


JUDGMENT. 

Suan, J.—This is an appeal by defendant 
No. 2 against the decree passed by the Court 
of the Civil Judge at Vinchur in Sait No. 
85 of 1912. A preliminary objection is 
raised by the plaintiffs that no appeal lies 
from the decree of the lower Court, and that 
if a special appeal lies it can lie only on the 
grounds mentioned in clause 99 of Regulation 
IV of 1827. The appeal is rogietored. as a 
first appeal. 

The lower Court in this case exercises its 
powers under Regulation XIII of 1830, 
It has been ascertained by this Court in 
the unreported case of Bhika v. Fakirchand 
(1) that the Jagirdar of Vinchur is enumerat- 
ed in the list furnished by Government, and 
the fact has not been disputed before us, It 
is clear, therefore, that under the first clause 
of section 3 of Regulation XITI of 1880 his 
decision is final, and tbat no first appeal in 
the ordinary sense lies to this Court. It ig 
equally clear that under section 5 of the 


“same Regulation a special appeal is open 


in all such cases to this Court. In two 
unreported cases [Bhika v. Fakirchand (1), 
and - Mahadu `v, Keshav (2)] it has been 
held that a special appeal lies to this 
Court. 


It was argued on behalf of the plaintiffs. 
respondents that as the Regulation 1V of 1827, 
which contained the provisions relating to 
special appeals, had been repealed, and as thera 
was no provision in the present Code of Civil 
Procedure relating to special appeals, the 


. right of appeal provided in clause 5 of 


Regulation XIII of 1830 was practically 
non-existent, This contention appears to me 
to be wholly untenable. In the firat place 
the right of appeal expressly conferred by 
a statute cannot be negatived in this 
manner. Indeed, if necessary, the scope of 
the special appeal provided by Regulation 
XIII of 1830 may have to be determined 
by a reference to the provisions of the 
repealed Regulation IV of 1827. But a 
reference to the statutes relating to Civil 
Procedure from time to time shows that 
though the expression ‘special’ appeal does 


(1) F. A. No. 4 of 1908 (Unrep.) 
(2) F. A. No. 9 of 1908 (Unrep.) 
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not occur in the present Code. Broadly 
speaking, {he provisions relating to second 
appeals correspond to the provisions relating 
to special appeals in Regulation IV of 
1827. Itis, therefore, not accurate to say 
that there is no provision in the present 
Code relating to special appeals as 
contemplated by Regulation XLI of 
1830. 

lt was next urged that even though a 
special appeal might lie to this Court, ib 
could be entertained only on the grounds 
mentioned in clause 99 of Regulation LV of 
1827. In neither of the two unreported 
cases mentioned to ns in the argument is the 
nabure of the special appeal distinctly 
specified. It may be that the point was not 
raised in those cases or that it was assumed 
that a special appeal was substantially the 
same as a second appeal. The point has 
been raised and argued before nus. It is 
necessary to determine the nature of the 
special apneal contemplated by Regulation 
NI of 1830 before we can decide the 
present appeal. We have come to the con- 
clusion that a special appeal under Regula- 
tion XIII of 1830 is synonymous with a 
second appeal under the Code of Civil Pro- 
cedure, and should be heard and determined 
in the same manner as a second appeal is 
heard and determined. In other words, the 
special appeal lies to this Court only on the 
grounds mentioned in section 100 of the 
Code of Civil Procedure. It is not necessary 
to refer in detail to the relevant sections of 
different Acts. Itis enough to say that a 
careful perusal of clause 99 of Regulation 1V 
of 1827, sections 372 and 384 of Act VIII of 
1859, the repealing Act XIL of 1873 (so far as 
it repeals in section 5 of Regulation XLII of 
1830 the words “under the rules provided 
in Chapter XXII, Regulation IV of 1827, 
for the admission of special appeals,” 
sections 7 and 584 of Act X of 1877, sections 
7 and 584 of Act XTV of 1852 and sections 
4and 100 of Act V of 1908 will show that 
‘special appeal’ contemplated by the Regu- 
lation corresponds to ‘second appeal’ under 
the Code of Civil Procedure. Barring ‘slight 
alterations it is clear that the limitations of a 
special appeal coincide with the limitations of 
a second appeal. I am inclined to think that 
after Act VIII of 1859, special appeals under 
Regulation XIII of 1830 were to be heard 
according to the -provisions of section 372 of 
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the Act, and sot of clausa 99 of Regalation 
IV of 1827, as apparently there was nothing 
inconsistent in the rules relating to special 
appeals in the Act with the specific provisions 
of Regulation XIE of 1830. It is not neces- 
sary, however, to come toa definite con- 
clusion on this point. Itis quite clear that 
after the repealing Act XII of 1878there was 
nothing inconsistent in the Act of 1859 or iu 
any of the subsequent statutes with any 
provisions of Regulation XLII of 1530, which 
could stand in the way of hearing and 
determining special appeals under the Regu- 
lation in the same manner as special appeals 
under Act VILI of 1859 or as second appeals 
under Acts X of 1877, XIV of 1882 and 
V of 1908. A. mere change in phraseology 
cannot make any difference inthe result. 
Special appeals are practically the same as 
second appeals, I may add that I have not 
overlooked the change in the wording of 
section 4 of the present Code as compared 
with section 7 of Act XIV of 1882. But T 
am clear that it is only another . way of ex- 
pressiog the same thing; the result is the 
same. J, therefore, overrule the preliminary 
objection, and hold that a special appeal lies 
to this Court, and that it lies only cn the 
grounds mentioned in section 100 of Act V 
of 1908. 

On the merits the appellant has no case. 
There is no error of law. The decision of the 
lower Court is based upon an appreciation of 
evidence, with which we cannot interfere in 
this special appeal. I, therefore, confirm the 
decree of the lower Court with costs. 

Heaton, J.—My consideration ‘of this 
matter has led me to the same conclusion for 
substantially the same reasons. 

Decree confirmed, 


fee 


CALCUTTA HIGH COURT. 
Civit RuLE No. 4829 of 1912. 
December 13, 1912. 
Present:—Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
HARI NARAIN DAS AND ANOTHER — 
DEFENDANTS — PETITIONERS 
versus 
ELEMJAN BIBI AND orgars—PLaintirrs— 


; RESPONDENTS. 
Specific Relief Act (I of 1877), 5. 9—" Possession”, 
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meaning of —Joint possession —Dispossession from whole 
> —-Co-sharer suing for possession of his share only, 
whether suit maintainable. 

The words of section 9 of the Specific Relief Act 
refer to exclusive possession and a Court has no 
jurisdiction to grant joint possession under that sec- 

„tion. Oonsequently a party entitled to an eight-annas 
share in a property is not entitled to proceed under 
the section when the dispossession is in respect of the 
whole. 

Rule against the order of the Second 
Mansif of Kishoregunj. 

Babu Harendra Narayan Mitira, 
Petitioners. 

Babu Gobind Ohundra Dey Roy, for the 


Opposite Party. 


JUDGMENT.—In this case three plaintiffs 
brought a possessory suit under section 9 
of the Specific Relief -Act claiming -posses- 
sion of certain property. During the pendency 
of the suit plaintiff No. 3 withdrew from it 
leaving plaintiffs Nos. 1 and 2entitled according 
to their case to the possession of the 8-annas 

‘share of tke property. The lower Court 
holding the defendants to bə trespassers 
and being disposed to think that plaintiff 
No. 3 had withdrawn from the suit in a 
o)llusive manner gavejadgment in favour 
of the plaintiffs Nos. 1 and 2 in respect of the 
whole. ' 

A Rule has boen granted calling upon the 
opposite party to show cause why this order 
should not be set aside on the ground that the 
Munsif acted without jurisdiction in decree- 
| ing the suit, after plaintiff No. 3 who was 
admittedly in joint possession of the land 
with the other plaintiffs had withdrawn from 
it. 


for the 


We are of opinion that the Rule must’ 


be made absolute. The question involved in 
this case is a very short and simple one, namely, 
whether a party entitled to an eight-annas share 
in a property is entitled to proceed under sestion 


9 of the Specific Relief Act when the dis-~ 


possession is in respect of the whole. This 
turns onthe question whether possession in 
this section includes joint p:ssession, and we 
have to decide it withont the assistance of 
avy authcrity, ooking at the words of the 
section as they stand, we are of opicion that 
they refer to exclusive possession aud the 
Cotrt had no jurisdiction to grant joint pos- 
session under the section. We have treated 
tte ease as being one where a party seeks 
possession of his share only of property from 
which he himself and his co-sharers have 


s 


been dispossessed, and it is incompetent 
for the Oourt to give possession of the 
whole of the property in such a case, 

The Rulé must, accordingly, be made absolule 


- and the order of the Munsif set aside. 


The caseis one in which we think each 
party must bear its own costs. 
Rule made absolute. 


MADRAS HIGH COURT. 
Civi Revision Petitions Nos. 1019 ro 
1025 or 1912. 

January 6, 1914. 
Present:—Mr. Justice Ayling. 
RALLABAMDI SUBBIAH AND orar2zs— 
PETITIONERS 
vei sus 
Sri Rajah VENKATARAMIAH APPA 
RAO BAHADUR ZEMINDAR GARU 


AND ANOTHER—P ata tirrs—REesronpents, 

Landlord and tenant—Notice of higher rent—Es- 
toppel. 

If a landlord gives no notice, demanding rent at a 
higher rate, to his tenant who had cultivated land 


, with wet crops for a long time, the landlord is estopped 


from claiming the higher reut, inasmuch as had the 
notice been given the tenant might have elected to 
raise dry crops only and thus escaped the higber 
demand. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the District Munsif of Gudivada 
in Small Cause Suits Nos. 429, 430, 435, 436, 
440, 442 and 444 of 1910, dated 19th June 
1912. 

Mr. T. R. Venkatrama Sastri, for the 
Petitioners. 

Dr. Swaminathan, for the Respondents, 


JUDGMENT.—The District Munsif does 
not appear to have considered the legal 
effect of his finding on the third issue, that, 
defendants had no notice of plaintiffs’ inten- 
tion to demand a higher rent for the suit 
faslis. It is in evidence that the suit lands 
had been cultivated with wet crops for at 
least fifteen years (according to defendants 
twenty-four or twenty-five years), and that 
during the whole of that time kist was 
collected only at the rate of 15 annas 10 pies 
per acre. In the absence of intimation to 
the contrary the tenants were justified in 
inferring that they would be allowed to 
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cultivate on the same terms for the snit faslis, 
which expired on 30th Jane 1909. Plaintiffs 
gave them no notice of their intention to 
make a higher claim, but in 1910 filed suit 
for rentata higher rate. Ifthe tenants 
had received notice, they might have elected 
to raise dry crops only and thus escape the 
higher demand. Itappearsto me that in 
these circumstances plaintiffs are estopped 
from demanding the higher rent they claim 
for the suit faslis [Vide Narasimha Ohari v. 
Gopila Ayyangar (1) and Sree Sanhkarachuri 
Swamiar v. ‘Varada Pillai (2)]. 


The Munsif's decree also appears to be 
erroneous as regards the allowance of Karnam’s 
` selagam. The defendants disputed their 
liability to pay this. The only evidence 
adduced in support of the demand consists 
of entries in Exhibit A, series, Muchilikas 
dated 1875. No evidence is adduced to show 
that this selagam was ever collected, and there 
is positive evidence that it was not paid for 
a period of 15 or 25 years. 

‘The Munsif’s decree must be set aside and 
plaintiffs given.a decree for rent for Faslis 
1317 and 1318atthe rateof 15 annas 10 
pies per acre only with interest thereon at 
Rs. 6 per cent. per annum. Each side will 
get proportionate costs both here and in the 
Small Cause Court, 

_ This judgment will govern Civil Revision 
Petitions Nos. 1020 to 1025 also. 

Decree modified. 

(1) 28 M. 391. 


(2) 27 M. 332; 13 M. L, J. 429. 
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MADRAS HIGH COURT. 
Srconp Civin Appeat No. 1115 or 1909. 
January 21, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
SOKKAPPA REDDI— APPELLANT 

versus ` 
SINGANA REDDI AND OTHERS— 
RESPONDENTS. 

Benami —Transjer to defraud creditors— Creditors not 
-defrauded-—Estoppel—Civil Procedure Code (Act V of 
1908), O. XLI, r. 4—Powers of Appellate Court—Party 
not appealing — Power to reverse decree against hin— 
Ground of reversal common. 

Property brausferrod to anothor, benami, to defraud 
creditors is still the transferor’s when uo creditor ig 
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defrauded by the transfer, and the transferor is not 
estopped from proving that the transferee has no 
title and that the property is the transferor’s, 

Petherpermal Chetty v. Muniandy Servat, 35 C. 551; 
12 C. W. N. 562; 35 I. A. 98; 7 C. L. J. 528; 5 A. LT. 
260; 14 Bur. L. R. 108; 10 Bom. L, B 590; 18 M. L. J. 
277; 4 M. L. T. 12; 4 L. B. R. 266 iP. C.), followed. 

Where the ground of reversal is common, an 
Appellate Court can under Order XLI, rule 4, reverse 
the decree not only against the party ap ealing, but 
also against’ those who have not apanta. 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge of 
Madura, in Appeal Suit No. 199 of 1908, 
preferred against that of the District Munsif 
of Manamadura, in Original Suit No. 516 of © 
1906. 

FAOTS.—This is a suit on a mortgage-bond, 
The father of defendants Nos, 2and 3 was the 
owner of the lands; on 17th October 1873, he 
usufructuarily mortgaged the same to defend- 
ants Nos. 4 and 5 who are brothers. The fourth 
defendant arranged to create a sub-mortgage 
in favour of the 6th defendant, but as the latter 
was pressed by his creditors, in order to screen 
this property from them, he induced the 
4th defendant to execute the mortgage in’ 
favour of the plaintiff on 20th January 1898 
for Rs. 175, while the 6th defendant himself 
continued to be in possession of the lands 
and paid kist thereon till 1906, The plaintiff 
instituted the present suit to recover from the 
4th defendant the amount due under the 
mortgage bond by the sale of the mortgaged 
properties. Defendants Nos. 4 and 6 contested 
his claim. The fourth defendant pleaded that 
no consideration was paid on the date of 
transfer by the plaintiff and that the mort- 
gage was executed benam: for the 6th defend- 
ant; the 6th defendant pleaded that he was 
in fear of creditors and in order to sersen this 
property from them he had it transferred in the 
name of the plaintiff and dat he (the trans- 
feror) paid all his creditors in full and none 
of them was ever defranded by the transfer. 

The District Munsif found that considera. 
tion passed for the mortgage and accordingly 
decreed the suit as against the mortgaged 
property, and passed also a personal decree 
against the 4th defendant. The 6th defendant 
unly then appaaled. The Sab-Judge held on 
appeal, that there was clear evidence of the 
benamz nature- of the transaction, and the 
fact that the pattah itself stood in the name 
of the 6th defendant and that he wasin 
possession of the land fora long time after 
1898 was cloar evidence of it. Acourdiugly 
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he reversed the decree of the District Munsif 
and also the personal decree even as against 
the 4th defendant. The present appeal is by 
the plaintiff. 
Mr. M. Narayancsawmi 
Appellant, 
Mr, K. N. Atya, for the Respondents, 
JUDGMENT.—We take the Subordinate 
Judge’s finding to be that the 6th defendant's 
statement that-none of his creditors was 
really defrauded might be accepted as true 
even though the Subordinate Judge goes on 
to say that “in any case,” that is, even if that 
.statement is false, his conclusion would 
be the same. We accept that finding. of 
fact and on that finding, tbere is no estoppel 
to prevent the 6th defendaat from proving 
that the plaintiff had no title to, and that 
the 6th defendant is the real owner, of the 
sub-mortgage right on which the plaintiff 
(appellant) brought his suit (See -Pether- 
permal Ohetiy v. Muniandy Servat (1).4 
“As regards the right of the lower Appellate 
Court to set aside even the personal decree 
passed in the plaintiff’s favour against the 
4th defendant on the appeal of the 6th 
defendant, though the 4th defendant was 
not made a party to the appeal, Order XLI, 
zule 10, of the Civil Procedure Code 
applies and the Appellate Court was entitled 
to pass a decree in favour of the 4th de- 


Iyer, for the 


ferdant also. The second appeal js 
dismissed with 8th and 9th respondents’ | 
costs. ‘ i 
Appeal dismissed, 
(1) 12 C. W.N. 562; 35 O. 561; 35 I. A. 98; 7 0. L. J. 
528; 5 A. L. J. 290; 14 Bur. L. R. 108; 10 Bom. L. R. 
0): 18 M. L. J. 277; 4 M. L T, 12; 414, BR. 266 (P. 
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MADRAS HIGH COURT. 

Segonn Civis APPEAL No. 626 or 1911. 

i July 25, 1913. $ 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr, Justice Tyabji. 
S. TIRUVENKATACHARIAR-~Puraintipy 
—APPELLANT 
versus 
VENKATAOHARIAR AND OTHERS—- 


DEFENDAnTS— RESPONDENTS, 
Specific Performance — Agreement to sell—Subseguent 
purchaser—Notice—V.aluable consideration—Bona fides 
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—Burden of proof—Party to agreement —Hindu Law— 
Right of son to contest liability under father’s agreement 

After a plaintiff has established a prior agreement 
to sell immoveable property, it is for the subsequent 
purchaser to prove (a) that he paid valuable con- 
sideration, (b) that he acted bona fide, and (c) that he 
had uo notice of the prion agreement. 

If a party to an agreement to sellis a Hindu and, 
in a suit for the specific performance of the agree- 
ment, the son of such party raises any question as to 
his liability to fulfil the obligations of his father, the 
Court ‘will go into and decide such questions. 

Second appeal from the decree of the 
District Court of Chingleput, in Appeal Snit 
No, 202 of 1909, preferred against that 
of the Court of the District Munsif of 
Chingleput, in Original Suit No. 218 of 1908. 

Mr. T. R. Ramachandra Atyar for the 
Appellant. 

Mr. M. Krishnaswami Aiyer, for the Re- 
spondent. 

JUDGMENT.—The learned District Judge 
in considering the evidensein the case has 
proceeded upon the ground thatthe burden 
of proving, that the 3rd defendant’s pur- 
chase from the 2nd defendant was made 
with notice of the prior contract to sell 
alleged to have been made with the 
plaintiff by defendants Nos.1 and 2, lay 
on the plaintiff. The case of Himatlal 
Motilal v. Vasudeo Ganesh (1) decides that 
the burden of proving (a) that the subsequent 
purchaser paid valuable consideration (b) 
that he acted bona fide and (c) that he had 
no notice lies on that purchaser, assuming, 
of course, that the plaintiff has established 
the prior agreement to sell alleged in hig 
plaint. Further the District Judge has not 
at all considered several circumstances 
mentioned by the Munsif as pointing to mala 
fides on the defendant’s part; see paragraphs 31 
to 33 of the Munsif’s judgment. : 

Lastly, the District Judgeis clearly wrong 
‘in saying that, even after his findings in 
favour of the defendant, he need not go into 
the questions involved in issues Nos. 8 and 9 
and that the plaintiff should be relegated to 
another suit to obtain the reliefs. he would 
be entitled toas against the 2nd defendant 
when the plaintiff failed as against the 3rd 
defendant. Ibis also unsatisfactory that the 
District Judge has not given a finding on 
the question whether there was really a con- 
tract to sell made between the plaintiff and 
defendauts Nos. 1 and 2, and whether g 


(1) 16 Ind. Cas. 680; 36 B. 446; 14 Bom, L. R. 634, 
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sale-deed was executed by defendants Nos. 1 


and 2 in 1905 (see paragraph 2 of the Dis- 


trict Judge’s judgment where he says 
“assuming the sale alleged by the plaintiff 
in his favour to have been really executed.) 

We reverse the jadgment of the District 
Judge as unsatisfactory on all points and 
remand the case to the District Court to 
decide the appeal de novo. The District 
Court is requested to give definite findings 
on all the issues in the case when deciding 
the appeal and also on the question as to 
the approximate value of the plaint property 
at the time of the plaintiff's sale-deed and 
the 8rd defendant’s sale-deeds, the payments 
alleged by the 3rd defendant to have been 
made towards the purchase-money of 
Rs, 1,250, whether Rs. 1,250 was a real or a 
fictitious price, aud so on. Costs fof this 
second appeal will be costs in the cause, 
Defendauts Nos. l and 2 having both died; 
if the 2nd defendant’s son raises any question 
as to bis liability to fulfil the obligations of 
the father the District Court will go into and 
decide sach questions also. 

Judgment rerersed; Oase remanded. 


OALCUTTA HIGH COURT. 
Letters Parent Arran No. 20 ór 1912, 
June 27, 1913. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Asutosh 

Mookerjee, Kr. 
UPENDRA NATH BOSH—Ptaintirs— 
APPELLANT 
__ versus 
SAILENDRA NATH GHOSH AND OTHERS — 


Derenpants— RESPONDENTS. 

Kabuliat—Reclamation lease—Lorfeiture on failure 
to comply with condition as to reclamation—Condition 
as to grant of fresh lease on application within one 
month of forfeiture notice—Transfer to plaintif of 
rights under lease after forfeiture and before new lease 
— Certificate sale of land—Auction purchase by defend- 
ant—Suit for possession —Right of plaintif. 

On August 12th, 1895, a kabuliat was‘exeouted by 
one K in favour of the Government in respect of 
certain lands for reclamation. There was a provision 
that on failure to comply with the condition as to 
clearing, the lessee was to forfeit all rights in the 


land under the existing lease, but this was subject to 
a provision that if the lessee gave up the lease to 
certain officer of the Government within one month 
of the date of the notice of forfeiture, a fresh lease 
would be given to him on certain conditions. There 
was a failure to comply with the clearing condition, 
notice was given to the sons of the lessee who had died, 
and they within one month made an application for 
afresh loase which was granted. In the meantime, tho 
defendant No. 2 purchased the property at a certificate 
sale for arrears of cesses, and after that the sons of the 
original lessee sold their interest under the lease 
to the plaintiff. The certificate sale was of no valid 
effect for lack of observance of the statutory require- 
ments andso nothing passed to defendant No. 2 
under the sale. The plaintiff brought this suit and 
prayed thatthe certificate sale might be declared 
frazndulont and irregular and that the same might 
be set aside and possession of the property purchased 
under the sale might be given to the plaintiff: g 

Held, (1) that the plaintiff was ontitlod to posses- 
sion, as claiming under the original lessee and his sons, 
on the strength of the original kabuliat of 1885; and 

(2) that the plaintiff, even before the new lease 
was granted, was entitled to possession by virtue of 
his right to possession under the lease in the cir- 
cumstances that happened. 


Appeal under section 15 of the Loatters 
Patent from a judgment of Mr. Justice Coxe. 
dated Jaunary 30sh, 1912, in Second Appeal 
No. 1€05 of 1909. i 

FACTS.—The plaintiffs, who are the appel- 
lants kefore us, by their plaint ask that an 
auction-sale in execution of a certificate 
decree, No. 459 of 1905-1906, described 
in the plaint may be declared to be frauda- 
lent and irregular and that the same may be 
set aside They also seek an adverse decla- 
ration as to the certificate decree and pray 
for possession of the property purchased 
under the auction sale, The fasts that have 
given rise to this litigation are briefly these: 
On the 12th of August 1895, a kabuliat 
was executed by Kali Krishna Mitra in 
favour of the Goverument. Tae lands to 
which it related were in the Sunderbans 
and the lease was for the purpose of reclama- 
tion. There was a provision that on fa‘lace 
to comply with the condition as ta clearing 
contained in the lease, the lessee was to 
forfeit all rights in the land under the egist- 
ing lease, while the Govarnment should 
have the right of immediate re-entry. Bat 
this was aubjact toa provision that if the 
lessea gave up thelease tothe Sunderbans 
Commissioner or other offizse appodiatad by 
the Government within ona month of. the 
date on which natica of the forfeiture shoald 
bs given to hin and should dananda = frash 
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lease, that fresh lease should be given to 
him on the following conditions, namely, 
that the lessee should forfeit all claims to 
continued possession of the land. free of 
assessment and that his holding should at 
once become liable to an annual payment 
at the lowest rate of assessment therein 
indicated and should continue liable to pay- 
mentat.such rate for the remaining free 
term of the lease and should also be liable 
to a paymentata rate of Rs. 20 per cent. 
higher than that which had been fixed in 
the existing lease, for each period up to 
the termination of the settlement. There 
was a failure to comply with the clearing 
' condition, Notice was given to the sons of the 
original lessee on the 22ad of August 1906, 
the original lessee having died prior to 
this, Within a month, the application was 
- made by the sons for which provision was 
made inthe clause that I hare read. This 
led toa prolonged negotiation which only 
recently resulted in a new lease. In the 
meantime, however, the second defendant 
purchased'at a sale for arrears of cesses on 
the 19th of March 1903, and in February 
1907 the sons of the original lessee sold 


their interest under the lease to the present . 


plaintiff, The sale to defendant No: 2 which 
was an involuntary sale in execution has 
been shown to be of no valid effect for lack 
of observance of the statutory requirements 
and so nothing passed. to defendant No. 2 
under the sale. Itisin these circumstances 
thatthe plaintiff seeks 
have indicated as being the prayer to his 
plaint. | . 

Defeudant No. 2 says that nothing passed 
to him under the sale by reason of its faulty 
nature; and so he claims to hold the land 
against the plaintiff. The Mansif has decid- 
ed in his favour and- dismissed the 
plaintifi’s suit; but on’ fiadings, which appear 
to be satisfactory, the District Judge, Mr. 
Roe, has granted a partial deerea in the 
plaintiff's favour, that is to say, he has 
declared the invalidity of the sale, aad has 
merely refrained from passing a decree for 
possession, Both parties wera dissatisfied 
with thisdecree and both appealed to thie 
Court. The appeals were heard. bafore 
Mr. Justice Coxe, and he has not -accapted 
even the limited dasraa of the learned 
District Jadga bat has sab ib asila anl 


the relief which I ° 
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remanded the case in its entirety, directing 
that costs should abide the result. From 
that judgment the present appeal has been 
preferred by plaintiff No.1. The judgment 
of Coxe, J., ran as follows:—. 

“This appeal arises ont of a suit 
for recovery of possession of land. The 
land was originally let to one Kali Krishna 
with conditions that if he did not bring 
an eighth of it under cultivation in a 
certain time the lease should be forfeited 
bat that he might apply within a month 
for a fresh lease which would be granted on 
more onerous conditions. The first condition 
of the lease was not kept and on the 22nd 
August 1904, Government issued a notice 
on the: heirs of Kali Krishna forfeiting the 
lease and directing them to take a fresh 
lease. They applied accordingly on the 22nd 
September 1904. Orders were not passed 
till the 9th February 1906 and a fresh 
lease was then ordered on condition that 
they surrendered all their rights under the 
old lease and filed a statement that they 
had not transferred those rights. Meanwhile 
a certificate had been issued for unpaid 
cesses and the property was subsequently 
sold in execution, and bought by the de- 
fendants on the 19th March 1906, Oa 
the 10th February 1907, the heirs of Kali 
Krishna who bad not by then obtained the 
new lease, sold their rights to the plaintiffs, 
The plaintiffs have now sued for the land and 
have obtained a partial decree. The lower 
Appellate Court bas found that what was sold 
to the first plaintiff was the right to negotiate 
with Government for a new settlement as the 
old settlement was dead. This right in the 
learned District dJudge’s opinion entitled 
the plaintiff to a decree declaring the 
purchase by the defendants null and void 
bat not to a decree for possession. Both 
sides appeal. The plaintiffs contend that 
they are entitled to possession. The đe- 
fendants have no title themselves as the 
sale under which they purchased is found 
to be invalid but they are in possession 
and plead that the plaintiffs have no title, 
inasmuch as they purchased only a mera 


possibility `of obtaining a -lease which 
could not be the subject of a valid 
transfer, 


“It appears to me that the decision 
of these contentions must turn on the 


- 
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question whether the heira of Kali Krishna 
had a valid subsisting interest in the lease 
onthe 10:sh Febraoary 1907. That interest, 
if it existed, could not ba affected by the 
invalid sale of the 19th March 1906. The 
lower Appellate Court holds that the first 
settlement was dead but I am not quite certain 
what is weant by this finding. The Munaif 
considers it established by a petition of the 
heirs of Kali Krishna, dated the 10th August 
1905, that the old lease had come to a 
‘complete end and that possession had been 
resumed by Government. If this were so I 
think that the contentions of the defendants 
would have to prevail and that the purcbase 
by the first plaintiff being a purchase of 
an wuntransferable possibility would give 
him no title. 

“The District Judge, however, does nob find 
that the interest of the heirs of Kali Krishna 
in the land had completely terminated. The 
terms of the original kabuliat on this point 
ran as follows: “On failure to comply with 
the above clearing condition I shall forfeit all 
rights in the land under existing lease and 
the Goverrment shall have the rights of 
immediate re-entry, provided that if I shall 
give up the lease to the Sunderbuns Com- 
missioner or other officer appointed by the 
Government within one month of the date 
on which notice of such forfeiture shall ba 
given to me, and shall demand a fresh lease, 
such fresh lease shall be given to mo on the 
following conditions.” Now assuming that 
the Government had a right of re-entry, it 
seems tome that if Government did not 
choose to exercise that right and allowed the 
tenants to take the action allowed by the 
proviso without ejecting them from the land, 
the rights of the tenants could nob be re- 
garded as extinguished. The petition of 
the 10th August 1906 does not necessarily 
indicate that their right had been 
extingnished though it may be so construed. 
In that they say, it is trae, that their pro- 
perty has been brought under khas by the 
Collector, but they do not ask to be relieved 
of liability to rent but only for time to 
pay ib until the new lease which has been 
ordered is received by them. The petition 
also recites that as the petitioners have 
prayed for partition and deposited the 
cost, rent may be taken according to their 
shares, a prayer that at first sight seems 
somewhat inconsistent with-the theory that 


they hal bsen ousted from the land. It 
is not, however, for me to construe this 
documant and L have no desira to inflaence 
the mind of the lower Appellate Court in 
dealing with it. 

“No doubt, it may be said that by the 
sale to the first plaintiff hig vendors pit 
it ont of their power to comply with the 
condition imposed on the grant of a new 
lease, namely, that they should file 2 state- 
ment that they had not traneferred their 
interests. But that did not by itself necas- 
sarily extinguish their rights and there is, so 
far as I know, no redson to suppose that 
the first plaintiff would have been unwilling 
to join in a statement disclaiminog all further 
rights under the old lease when the new one 
was granted. 

“It seems to me, therefore, that the question 
whether the first plaintiff's vendors had a 
valid subsisting interest in the land and not 
a mere possibility of obtaining it, at the 
time of the sale, depends on the farther 
question whether Government enforced its 
right of re entry in the land and so termi- 
nated the existing interest of the tenants 
in the land itself, whatever right may have 
remained to them to obtain a subsequent 
setilemant, 
to no definite finding on this point, and the 
case should go back for that finding. If the 
point is decided in the affirmative the suit 
must fail but if in the negative the plaintiffs 
will ba entitled toa decree for possession. 
Costs to abide the result.” 

From the above judgment the plaintiff 


appealed under „section 15 of the Letters 
Patent. 
Babus Tarakishore Ohowdhry, Brojo Lal 


Chukravarty and Sachindra Prosad Ghose, for ~- 


tbe Appellant. 

Babus Ram Oharan Mitra, for the Secre- 
tary of State, for the Respondent. 

Babas Mohendra Nath Roy and Bipin 
Ohunder Mullick, for other Respondents. 

JUDGMENT. 

Jesxins, O. J.—[After stating the facts, 
as aet out above, his Lordship proceeded as 
follows:—] 

The appellant claims first that the decree 
of the District Judges> far as it went was 
correct; secondly, he maintains that that decree 


The District Judze has come- 


should hava gone farther and awarded him . 


possession; and finally he claims that the 
jadgment of Mr. J ustice Coxe was erroneous. 


© 
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In our opinion these contentions are well. 
founded. Therehas been no real contest 
as to the correctness of Mr. Roe’s decrea 


. Bo far as it impugoed the sale to defendant 


No. 2 on the 19th of March 1906. But I think 
bayond that that the plaintiff-appellant is 
entitled to a decree for possession. To prolong 
this litigation would be useless and. a 
waste both of time and money, because 
itis brought to our notice that although 
the new lease contemplated by clause £ had 
not been granted by the Government at 
the time when the case was before Mr. 
Roe, in fact it was granted before the case 


cane before Mr. Justice Coxe. I do not, 
however, base my decision on that, and I 


merely allude toit by the way. I base my 
decision, that the plaintiff is entitled to pos» 
session, on what I take to be the clear “right 
of the plaintiff as claiming under the original 
lessee and his sons, on the strength of this 
habuliat of the 12th of August 1895. I 
think the plaintiff even before this formal 
lease was granted in performance of thè 
obligation contained in clause (4), was 
entitled to possession by virtue of his right 


_ to possession under the lease in the circum- 


` 


stances that happened. It is true that this 
clause (4), contemplates the termination of 
certain rights and what it provides is that the 
lessee shall forfeit all claims to continued 
possession of the land free. of assessment: 
the right to possession still continued, and 
itappears to me that ‘that isa sufficiently 
sound foundation on which to base a decree 
in favour of the plaintif for possession of 
this land, to which unquestionably he .is 
entitled in justice and good conscience 

The result then is that, in my opinion, the 
judgment of Mr. Jastice Coxe must be 
reversed and the decree of the District Judge 
must be restored with the modification that 
there shall be added the-decree for posses- 


“ sion claimed by the plaintiff, Mesne profits 


were nob sought and, therefore, 
awarded . i 
. The plaintiff-appellant must have his costs 
from defendant: No. 2 throughout. 


are not 


Judgment reversed, 
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PRIVY COUNCIL. 
APPEAL FROM TAR COURT OF THE JUDICIAL 
“ Commissioner OF OUDH AT Lucksow. 
March 27, 1914, i 
Present: —Lord Sumner, Lord Parmoor, 
Sir John Edge aud Mr. Ameer Ali. 
Musammot AMIR BEGAM-— APPELLANT 
=. versus 
Khwaja SAIYAD BADR-UD-DIN HUSAIN 
, AND OTHERS— RERPONDENTS. 
- Civil Procedure Code (Act V of 1908', Sch. II, paras. 14, 
15, 20 —Arbitration—Award—Qorruption or misconduct 
—-Good portion of award separable from bad portion, efect, 
of—Irregularilies in procedure—~ Desirable that arbitrator 
takes notes of proceedings~Arbitrator bound to give 
evidence—What questions can be put to arbttrator— 
Inquiry into dishonesty or partiality —Hxamination of 
arbitrator to be confined to charge of corruption— 
Suspicion—Quilt. ` 


When a separable portion of an award is bad, 
the remainder of the award, if good, will bo main- 


If irregularities in the procedure of an arbitrator 
can be proved which would amount to no proper 
hearing of the matters in dispute, there wonld be 
misconduct sufficient to vitiate his award without 
any imputation on his honesty or impartiality; 
for oxamplo, if the parties are nob properly 
summoned to appear beforo the arbitrator and 
one of the parties is not given an opportunity of 
meeting the case set up by the other party, it would 
be held that there has beon no propor inquiry. 


It is generally desirable that an arbitrator should 


` make and retain for subsequent use, if necessary, notes 


of the proceeding before him; but in the absence 
of such notes there is no warrant for holding 
that an award should bo sot aside at the instance 
of one of the parties, who must be held to hava 
known the general course of procedure and who did 
not make any protest until after the making of tho 
award with the terms of whieh he was not 
satisfied. 


An arbitrator, selected by the parties, comes within 
the general obligation of being bound to give evi- 
dence and where a charge of partiality or dishonesty 
is made, any relevant evidence, which he oan give, 
is properly admissible. It is, however, necessary 
to take care that evidence admitted as relevant on 
a charge of dishonesty or partiality is not used 
for a different purpose, namely, to scrutinize the 
decision of. the arbitrator on matters within his 
jurisdiction on which his decision is final, for example, 
a Court should not utilize evidence relevant on a 
charge of corruption to criticise methods adopted by 
an arbitrator in determining the quantum of his 
valuations. The charge of corruption ought to be 
put to him fairly and squarely so as to enable him 
to gives direct answer or egplanation. A oribical 
cross examination into the details of figures used by 
him in making his award, should not be permitted, 


An arbitrator who is called asa witness in a legal 
proceeding to enforce his award may be asked questions 
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as to what passed before him and as to what matters 
were presented to him for consideration, but 
no questions can bə put to him asto what passed 
in his own mind when exercising his discretionary 
power on the matter submitted to him. 

Buccleuch v. Metropolitan Board of Works, 41 L. J. 
Ex. 137; 6 H. L. 418; 27 L. T. 1, relied upon. 
- However, wherecharges of dishonesty are made the 
Court would reject nc evidence of an arbitrator which 
could be of assistance in informing itself whether 
such chargss were established. To infer the grave 
charge ‘of dishonesty and partiality against an 
arbitrator there should be strong evidence in 
support of each particular instance of dishonesty. 


Although in each instance the evidence of dishonesty 
might amount to more than a case of suspicion, yet 
the aggregate effect would not be sufficient to support 
the charge of corruption. Suspicion, in short, will 
not become facts and facts guilt. 


Appeal from an order and decree of the 
Court cf Judicial Commissioner of Oudb, 
dated August 15, 1911, reversing those of the 
Court of the Subordinate Judge of Lucknow, 
dated May 5, 1911. 


FACTS.—The facts of the case are stated 
in their Lordships’ judgment as well as in 13 
Ind. Cas. 520; 14 O. ©. 308, where, the judg- 
ment appealed against is reported. 


Messrs. De Qruyther, K. 0., and Dube, for 
the Appellant, contended that the arbitrator 
did not decide but assumed the validity of 
the Will. Under the terms of reference He 
had no power to divide the property by 
specific allotments, but could only settle the 
respective shares of the claimants. He wasnot 
empowered to decide the questions of title to 
property as between the estate of the deceased 
and third parties. He misconducted himself 
in the allotments he made to the claimants 
by deliberately undervaluing the property 
allotted to Badr-ud-Din and by over-valuing 
the property allotted to others, as also in deli- 
berately allotting to Badr-nud-Din the best and 
unencumbered property. . He also deliberately 
allotted to the appellant’s share a fictitious 
debt of Rs. 4,000 and refrained from giving 
her money admittedly duetaher. The award 
was bad, as it was not based upon inquiry or 
evidence given in the presence of the parties 
or anything approaching a judicial investiga- 
tion and rested on arbitrary assumptions of 
the arbitrator or on assumed personal krow- 
-ledge. The submission to arbitration was 
made in ignorance of the fact that the per- 
son named as arbitrator was an attesting 

‘witness to the Will in dispute. ` 
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Reference was made to In re Hnoch and 
Zaretzky Bock & Oo.’s Arbitration (1), sec- 
tion 20 of the Civil Procedure Code, Kali 
Prosanno Ghose v. Rajani Kant _Ohatterjee (2). 

Messrs. Upjohn, K. O., and Lowndes, for the 
Respondents, contended that the award was 
good and binding between the parties. The 
arbitrator did not exceed the powers entrusted 
to him by the reference. He was not guilty 
of any misconduct which could vitiate the 
award. 


Mr. De Gruyther replied.. 
JUDGMENT. 7 


Lorp Pagmoor.—This is an appeal from a 
decree cf the Court of the Judicial Com- 
missioner of Oudh, dated 15th August 1911, 
reversing a decree of the Subordinate Judge 
of Lucknow passed by bim upon an applica- 
tion by respondent No. 1 for the filing of an 
award. 

On the 6th of May 1909, one Khwaja Farid- 
ud-din Husain (hereinafter called the testa. 
tor) died at Lucknow, leaving ‘considerable 
property, and had as heirs, according to 
Muhammadan Law, a full sister (the appellant 
herein), two step-brothers, respondents Nos. 
2 and 3, two step-sisters, respondents Nos. 
4 and 5, and a widow, respondent No. 6. 
Shortly before his death, the testator made 
a Will by which he appointed respondent 
No. (1) bis executor, and, as he was entitled 
to do by Muhammadan Law, bequeathed him 

.one-tbird of his property. After the death 
of the testator disputes arose: between the 
parties interested, and litigation was com- 
menced. On the 6th August 1909, the 
matters in dispute were referred to the sole 
arbitration of Munshi Sakhawat Ali under a 
submission of reference in the following 
form:— 5 

“Whereas there exists a dispute amongst 
us, the executants, regarding the estate of 
Khwaja Farid-ud-dinņ, deceased, and the 
deed of Will, dated the 30th April 1909, we, 
the executauts, have, of our own accord, 
appointed Munshi Sakhawat Ali as a referee 
for the purpose of settling the matters in 
dispute. We agree and record that the said 
referee may decide it in whatever way he may 


(1) (1910) 1 K. B. 327; 79 L, J, K B. 362; 191 L. T, 
801. < 
(2) 25 0. 141. 
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deem proper, we, the executants, shall 
remain bound by the award. Therefore, we 
have executed these few presents by way of 
a deed ofagreement so that they may serve 
as an authority.” : 


The arbitrator entered upon the reference 
and published his award on the 16th July 
1910. He confirmed the appointment of 
respondent No, 1 as executor, and gave him 
one-third of the property. The remaining 
property fell to be divided according to 
Muhammadan Law. The parties were entitled 
in the following shires: Tke appellant to athird 
share, the respondents Nos. 1 and 6 jointly to 


a moiety, the respondents Nos. 2 and 5 to a. 


sixth share: The arbitrator then proceeded 
to distribute the property in proportion to 
the shares to which the respective parties 
were entitled aud for this purpose to make 
a valuation. The property so valued 
amounted in the aggregateto: Rs. 91,042. 
There was a further item of Rs. 4,000,. 
which wasin no sense an-ascertained or 
settled amount, but was based on a right to 
claim a rendition of accounts from a certain 
Ahmad Khan, and this item, for what it was 


worth, was allotted to the appellant.. The 


respondents Nos. 1 and 6 in respect of 
their joint half share were allotted property 
valuedat Re. 45,010. Theappellant in addition 
to the above item of Rs. 4,000 was allotted 
property valued at Rs. 30,879 and respond- 
ents Nos. 2and 5 were allotted property 
valued at Rs. 15,153 On. the face of the 


award the distribution appears to be fairly: 


made. So far as thereis any advantageit is 
in favour of the appellant. This apparent 
advantage is referred toand explained by 
the arbitrator in his award, 


At the time of the testator’s death there 
was a considerable mortgage (Rs. 20,000) 
affecting certain portion of his property. 
The arbitrator recognised that the allottees 
of the mortgaged property would be under 
a disadvantage with an apprehension of 
possible loss. He, therefore, decided that the 
debt of Re, 20,000 and its interest should, as 
among the parties entitled under the Will, 
bea charge on the entire property of the 
testator, and proportionately on all the 
co-shares, and that each co sharer should 
be liable to pay in proportion. to his 
share, and that each co-sharer should as 
soon as possible pay his proportionate share, 
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both capital and interest to the creditor. 
Whether this provision in the award did 
give full protection tothe allottees of the 
mortgaged property, it is not within the 
province of their Lordships to decide. It is 
sufficient that the matter was considered by 
the arbitrator and his decision cannot be 
questioned unless the charge of corruption 
or misconduct is established. The award 
further purported to assign specific lands in 
the Zemindart of Rasulabad by way of parti- 
tion, a matter clearly outside the power of 
the arbitrator and which would render his 
ward invalid, unless this portion of his award 
is separable from the rest. In the opinion of 
their Lordships there is no difficulty what- 
ever in separating this portion of the award 
from the rest. It is well recognised law that 
when a separable portion of an award is bad, 
the remainder of the award, if good, can be 
maintained. In this respect their Lordships 
agree with the judgment of the Court of the 
Judicial Commissioner of Ondh, andit bee 
comes necessary to consider the grounds on 
which the remainder of the award has been 
attacked. ` 


On the 10th June 1910 respondent No. 1 
made an application to the Court of the 
Subordinate Judge of Lucknow to file the 
award in Court, under paragraph 20 of the 
second Schedule of the Code of Civil Procedure, 
1908. On such an application the Court, 
if satisfied that the matter has been referred to 
arbitration and that an award has been made 
thereon andthatrogroundsuchas is mentioned 
or referred to in paragraphs 14 and 15 is prov- 
ed, shall order the award to be filed and shall 
proceed to pronounce judgment according to the 
award. Paragraph 14 states the grounds on 
which the Court may remitthe award to the re- 
consideration of the same arbitrator or umpire. 
Paragraph 15 states the grounds on which 
alone an award shall be set aside, The first 
of these grounds is corruption or misconduct 
of the arbitrator or umpire. It was on this 
ground that the Subordinate Judge refused 
to order the filing of the award and disallow- 
ed the application of the respondent No. 1 
who had been treated as plaintiff in the 
proceedings, 


On the 7th September 1910 issues were 
framed by the Subordinate Judge. The only 
material one is: Is the award vitiated by the 
misconduct of. the referee as alleged under 
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the paragraphs 9 to 20 of the first defend- 
ant’s (the appellant’s) written statement? 

The misconduct alleged against the referee 
was two-fold;— 

(lst) That the referee had acted cor- 
ruptly and dishonestly in his capa- 
city of Judge. 

(2nd) That the proceedings in the 
reference had been conducted in 
such a way that the matters in 
dispute had not been properly 
tried. y 

Their Lordships will deal first with the 
less important point of irregularity of 
procedure. : 

If irregularities in procedure can be proved 
which would amount to no proper hearing 
of the matters in dispute, there would he 
misconduct sufficient to vitiate the award: 
withont any imputation on the honesty or 
impartiality of the arbitrator. In the pre- 
sent caso ib was alleged on behalf of the 
appellant that there had been no proper 
inquiry, since the parties had not been pro- 
perly summoned to appear before the 
arbitrator, and the appellant had not had 
an opportunity of meeting the case set up 
by the respondent No. 1. The burden of 
proving this allegation was upon the 
appellant and other defendants at the trial 
. before the Subordinate Judge. The only 
relevant witness called on behalf of the 
appellant was Shaban Ali, who admitted 
in cross-examination that he was sent for by 
the arbitrator on several occasions and 
questioned in respect of the value of im- 
moveable property. As against this evi- 
dence, which in itself is quite insufficient to 
prove the alleged irregularities, the arbitra- 
tor stated on oath that he invited all parties 
to put in written statements before him, but 
that they declined to do so; that he was 
never asked by any ofthe parties to hear 
oral evidence and that no .oral evidence, 
‘was tendered at any time, and that he 
got little or no assistance from any of the 
parties in making his inquiries. It is, 
however, unnecessary in their Lordships’ 
opinion, to further aualyse this evidence 
since they agree with the Court of the 
Judicial Commissioner of Oudh that the 
allegations of irregularity in procedure were 

-not proved against the arbitrator, and that 
there is no justification for the strictures 
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passed by the Subordinate Judge upon the 
conduct of the arbitrator, Farther, severe 
comment was made that the arbitrator did 
not make and retain any adequate notes of 
the proceedings. No doubt, ibis generally 
desirable that an arbitrator should make 
and retain for subsequent use, if necessary, 
notes of the proceedings before him, but 
there is no warrant for holding that in 
the absence of such notes an award should . 
be set aside at the instance of one of the 
parties, who mnst be held to have known 
the general course of procedure, and who 


“did not make any protest until:after the 


making of the award with the terms of 
which she was not satisfied. 

The last point, and the most important, 
is the grave charge that the arbitrator acted 
dishonestly and with partiality in conducting 
the inquiry and making his award. This 
charge wag found to be established by the 
Subordinate Judge. The main evidence 
relied upon to support this conclusion was 
that given by the arbitrator himself in 
cross-examination. An arbitrator, selected 
by the parties, comes within the general 
obligation ‘of being bound to give evidence, 
and where a charge of dishonesty or 
partiality is made, any relevant evidence 
which he can give is without doubt properly 
admissible. It is, however, necessary to take 
care that evidence admitted asrelevant on a 
charge of dishonesty or partiality is not 
used for a different purpose; namely, to 
scrutinise the decision of the arbitrator on 
matters within his jurisdiction, and on 
which his decision is final. The limitations 
applicable to the evidence of an arbitrator 
as witness in a legal proceeding to enforce 
his award are stated in the case Buccleuch 
v. The Metropolitan Bourd of Works (3), but 
where charges of dishonesty are made the 
Court would reject no evidence of an arbitra- 
tor which could be of assistance in iuform- 
ing itself whether such charges were es- 
tablished. : 


In the opinion of their Lordships the 
Subordinate Judge did not take sufficient 
care in the discrimination of the purpose for 
which the evidence was admissible, and 
utilised evidence relevant on the charge of 
corruption to criticise methods adopted by 


(8) 5 F. 1.418; 41 L, J. Bx 137; 27 Ta TJ, 
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the arbitrator in determining the quantum 
of his valuations. The course adopted in 
the cross-examination of the arbitrator was 
not satisfactory. There was a prolonged and 
critical examination into the details of figures, 
used by the arbitrator, in making his 
‘award, but the charge of cərruption was 
not put fairly and squarely to him, so as 
to enable him to give a direat answer or 
explanation, It ig not surprising that a 
cross-examination so conducted should lead 
to a certain amount of confusion and contra- 
diction, but their Lordships canno find in 
this respect any warrant for supporting- the 
grave charges of corruption and partiality. 
The distribution and valuation of the 
testator’s property amongst. the parties 
entitled are stated without ambiguity on 
the face of the award. “In the first place 
the arbitrator sets oub the details of the 
property allotted to respondent No.1 and 
in each instance his estimation of value. 
‘The first property allotted is the entire 
village of Mohi-ud-dinpur, : alias Hajiganj 
and the estimated value is Rs. 28,785, In 
respect of this allotment and valuation 


three charges are` made against the arbitra» ` 


tor, Itis said, first, that Hajiganj was a 
choice portion of the property of the 
testator and that its allotment to respond- 
ent No. 1 showed pariiality in his favour 
to the detriment of the appellant, 
arbitrator’s answer is that it was undesirable 
to divide Hajiganj and that the only way 
in which division could be avoided was by 
its allotment iu entirety to respondent No. 1. 
This explanation ig in D 
and effectively answers the charge. 


The second allegation is of under valuation, 
The arbitrator is said to have dishonestly 
assessed this property at a low valuation 
intending to give an unfair preference’ to 
respondent No. 1, The evidence adduced 
in support of this charge is that the valuation 
< was made on the Patwari’s figures to the 
rejection of those appearing in the accounts 
of the testator, the former figures giving a 
lower rate of profit income, and thereby 
diminishisg the capitalised value, Their 
Lordships can see no reason for not accepte 
ing the arbitrator’s explanation given in 
cross-examination. He considered the 
Patwari’s figares more likely to form an 
accurate basis for valuation than those in the 
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private accounts, and stated that thera were 
reasons which made him think that the 
private accounts were not satisfactory. This 


. is just one of the matters on which an arbi- 


trator is bound to exercise his discretion 
in estimating value, and the evidence is 
quite insufficient to prove that the 
arbitrator’s choice of materials was influ. 
enced by a corrupt motive. Apart 
from the charge of corruption, if was 
competency of the Subor- 
dinate Judge to scrutinise the estimate of 
value appearing on the face of the award, 
Their Lordships can find no reason for 
coming to the conclusion that the basis of 
valuation suggested by the Subordinate 
Judge is preferable to that of the arbitrator. 


The third charge made under the head 
of Hajiganj is that in the valuation no 
account was taken of the Zemindar’s office 
said to be worth Rs, 500. The arbitrator’s 
answer is that ib was included as part 
of the village property, and that in any 
case it was covered by the addition of 
Rs, 2,000 which he had made to the value of 
the village as a whole. Tho second pro- 
perty allotted to respondent No. 1 consists of 
houses at Lucknow. It was said that thearbi- 


‘trator had unfairly under-valued this proper- 


ty to the detriment of the appellant, and 
that he had included in his valuation a 
house which belonged to tbe appellant and 
not to the testator. There is not weight 
in the criticism made by the Subordinate 
Judge of the valuation of this property 
when the actnal method adopted by the 
arbitrator is understood. The arbitrator, 
having a difficulty in obtaining any satis- 
factory basis for fixing a valuation, invited 
the parties to send in tenders, stating the 
price they would be prepared to pay for 
each of the houses. The only party who 
tendered for all the houses was respondent 
No, 1, whose tender in the aggregate 
amounted toa price of Rs. 11,900. The appel- 
lant sent in a tender for three of the houses 
at a slightly lower figure under each head, 
but the difference is so small as to be 
negligible. The arbitrator fixed the value 
at Rs. 11,800, reducing the tender price in 
the caseof two houses by the comparative- 
ly insignificant sum of Rs. 50, The method 
of valuation adopted by the arbitrator was 
within hig discretion, and it is impossible 
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ta. find that the small alteration in the 
cose of ‘the two houses was inconsistent 
with honesty and impartiality. 

It was - necessary for the purpose of 
making his award that the arbitrator 
should determine whether or not to 
include in his distribution of property 
the house at Lucknow claimed by the 
appellant. He gave his reasons for the 
decision at which he arrived. He knew that 
the house in question had been assigned 
to the appellant many years ago under 
a deed of compromise, but found that the 
testator had not given up possession, always 
treating the house as his-own and mentioning 
it in his Will as a portion of his estate. 
He came to the conclusion that the testator, 
notwithstanding the deed of compromise, 
had a good title by adverse possession, and 
that tho appellant’s claim could not be 
sustained. He may have been right or 
wrong in the, conclusion he arrived at, 
but their Lordships find no warrant for 
the inference that he was in any way 
actuated by a dishonest motive. If he was 
wrong and the house was nob ‘the property 
of the testator, its inclusion in the award 


might be detrimental to respondent No. 1, 


but could have no effect whatever in 
defeating the title of the trne owner. In 
addition to Hajiganj and the house property, 
the arbitrator allotted to respondent No. 1 
certain properties of comparatively small 
importance. Having regard to the decision 
at which their Lordships have arrived on 
the more important portions of the property 
allotted to respondent No. 1, if is un- 
necessary to follow under these heads the 
criticisms of the Subordinate Judge, which 
denote no more than a difference of opinion 
from the arbitrator on questions not within 
the jurisdiction of the Subordinate Judge to 
determine. No attack was made on the 
allocation of honse-hold furniture, cash, and 
ornaments in Lucknow, or on their estimated 
value of Rs. 4,200. 

Having allotted his share to respondent 
No. 1, the arbitrator next proceeds in 
his award to allot her share to the ap- 
-pellant, and to estimate the value of such 
share. There are three heads. The entire 
village of Kundri; a sharein the village 


of: Rasulabad: and a sum of Rs. 4,000. - 


The testator’s share in the village of 
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Rasulabad was at this time subject to a 
considerable mortgage of Rs. 20,000, and 
it ig alleged on behalf of the appellant 
that the arbitrator acted dishonestly in 
allotting to the appellant property subject 
to the disability of the mortgage; that he 
unfairly over-valued the testator’s property 
in Rasulabad; and that he must have 
known that the allscation of the sum of 
Rs, 4,000 was practically illusory. In the 
allotment of the testator’s share in the 
village of Rasulabad, the arbitrator was 
asked by respondents Nos. 2 to 5 to give 
them a share in Kasnlabad adjoined to 
their share in Mahal Pachhim which they 
already possessed. The award shows that 
he complied with this request. The ques- 
tion, therefore, arises whether there is any 
evidence of dishonesty in his allotting the 
remaining share of the testator’s property 
in the village of Rasnlabad to the appellant, 
The appellant was already a co-sharer in 
Mauza Rasulabad, holding a share in 
co-tenancy with the testator. It was, 
therefore, quite reasonable that the arbitrator 
should assign a share to the appellant of 
the testator’s property in that village. If 
the allocation under the above circum- 
stances was properly made, the disability 
attached to the mortgage could not be 
avoided. It was necessary that ‘some of 
the parties should be subject to this dis- 
ability, and the matter was obviously present 
to the mind of the arbitrator, who in his 
award provided against an apprehension 
of, loss by deciding that the mortgage- 
debt and its interest should be a charge 
on the entire property of the testator, and 
proportionately. to all the co-sharers, each 
co-sharer being liable to pay in proportion 
to his share, and that each co-sharer should 
so soon as possible pay his capital and 
interest to the mortgagee. Their Lordships 
bave already referred to this portion of the 
award, indicating their opinion that the 
arbitrator had dealt -with the liability of 
the mortgaged property, providing what 
in his opinion appeared to-be the best 
remedy. Under these circumstances their 
Lordships can find no evidence for the 
alleged dishonesty in the allotment of a 
share of the mortgaged property to the 
appellant, and agree in the decision of 
the Court of the Judicial Commissioner, 


` 
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Their Lordships have found some difficulty 
in understanding on what ground the 
Subordinate Judge has based his finding 
that the Rasulabad property was dis- 
` honestly over-valued. In his criticism on 
the valuation he states that the’ referee 
has valued the entire estate of the deceased 
at Rs. 95,042, but this in itself is an 
error, since it is: clear on the face of the 
award that the estate was valued for 
distribution at Rs. 91,042 and that the 
additional sum of Rs, 4,000 was only 
thrown in as an item which might possi- 
bly be recovered on a claim fora rendition 
of accounts from Ahmad Khan. This 
initial mistake affects the subsequent in- 
ference and their Lordships can find no 


. 


evidence of dishonesty in ths detailed 
criticism of the arbitrator’s' figures. The 
Subordinate Judge . places considerable 


weight on the allotment of Rs. 4,0C0 to 
the appellant as an element of misconduct 
in the arbitrator, It was objected that 
this was at best a doubtful item and ought 
not to be estimated in calculating the value 
of the appellant’s share. The answer to 
this objection appears on the face of the 
award. In- calculating the’ value of the 
appellant’s ‘share of the testator’s property, 
this Sum was not taken into account, but 
thrown inas an additional item after. the 
appellant had been allotted property estimat- 
‘.ed at Ra. 30,879, in itself rather more than 
her third share of the valued property. 


Ahmad Khan was a 
employ of the testator, and had heen 
erllecting his rents. It was alleged before 
the arbitrator that this man had money 
in his possession which was: owing to the 
- estate, and for which he had not accounted. 
Some figures were placed before the 
arbitrator, but there was no reliable evi- 
dence either of. liability or of amount. 
Ahmad Khan refused to appear before the 
arbiliator to give any explanation of. his 
accounts, and he was not ‘called at the 
trial before the Subordinate Judge. The 
respondent No. 1 had given Ahmad Khan 
acquittance for any sums that might be 
due to him, and the arbitrator was informed 
by Mr. Mohammad Fasih, a Pleader; and 
the son-in-law ‘of the appellant, that he, 
too, had given Ahmad Khan discharges, 


karindt in the 


as he desired to get Ahmad Khan in his 
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power to support the appellant’s claim 
for mutation. Under these circumstances, 
what was the arbitrator to do P If he had 
made no reference to the matter in his 
award, no question would have arisen, and, 
on the face of the award, the appellant 
would have had a full one-third share of 
the valued property. The course he took 
was evidently intended to be in favour 
of the appellant for what it was worth, 
and the finding of the Subordinate Judge 
that there was evidence of dishonesty 
appears to be founded on a misapprehen- 
sion of the terms of the award in relation 
to the distribution of this item. 

Is was argued before their Lordships 
by Counsel for the appellant that, although 
in each instance the evidence of dishonesty 
might not amount to more than a case 
of suspicion, the aggregate effect would 
support the charge of corruption, since in 
every instance the decision was given in 
favour of respondent No. 1, and to the 
detriment of the appellant. In their Lord- 
ships’ view, this is not an  accarate 
summary, but, in any case, there would 
be no sufficient ground to infer such a 
grave charge as dishonesty and partiality 
against an arbitrator unless much stronger 
evidence was adduced in support of the 
particular instances relied upon than was 
forthcoming in the present case. It is 
jast to the arbitrator to say that, in 
their Lordships’ view, the charges of 
dishonesty and partiality have entirely 
failed. 

Their Lordships agree with the judg- 
ment of the ‘Court of the Judicial Com- 
missioner of Oudh, and will humbly advise 
His Majesty to-dismiss the appeal with 
costs. 

Appeal dismissed. 

Solicitors for the Appellant: Mr. Dougias 
Grant, 

Solicitors for the Respondent: 
Watkins & Hunter, 


Messrs, 
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ARTHUR HENRY FORBES Y, MAHARAJ BAHADUR SINGH, 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcotta Higa Covart, 
larch 4, 19:4, 
Present:—Lord Shaw, Lord Moulton and 

Mr, Ameer Ali. - 
ARTHUR HENRY FORBES— 
APPELLANT 
versus 
MAHARAJ BAHADUR SINGH AND OTHERS 


— RESPONDENTS, 

Patni 1aluks Regulation (VIII of 1819), 8. 18, cls. 2 
and 4—Patni Taluks—Zemindar—Patnidar—Dar- 
patnidar—Thetr rights and duties—Tenure saved from 
sale—Lien-~Bengal Tenancy Act (VIII of 1886), ss. 65, 
148, cl. (h`, 163, 165, 195—Permanent tenure—Ex- 
landlord, rights of, against tenure—Execution—Sale— 
Money-decree—Hypothecation— Construction of Statute. 

A Patni Taluk is a permanent heritable and 
transferable tenure, which a Zemindar may 
create over the whole or part of his estate, whilst 
a Patni Talukdar has a similar right to let the 
entire property keld by him in Patni or in parcels to 
subordinate Talukdars called Dar-patnidars, And this 
process of sub-infeudation may,sofar as the law 13 
concerned, be carried down to several lower degrees. 
In the case of these tenures the Gemindar has a right 
toapply to the Collector to sell the Patni Taluk 
for arrears of rent, aud the sale has the 
effect of cancelling all under-tenures; but the sub- 
ordinate tenure-holders have the right to deposit 
in the Collector's Court the arrears of rent, and to 
be put in possession of the defaulting superior 
tenure for the satisfaction of the deposit made by 
them. The same right which the Zemindar possesses 
for the realisation of his rent, with the correlative 
right on the part of the subordinate tenure-holders 
of saving the superior tenure from sale, is given to 
them in snccession. 

There are many permanent, heritable, and transfer- 
able tenures in Bengal which do not come within 
the purviow of the Patni Regulation VIII of 1819, 
and which have no relation to Patni Taluks. The 
incidents of these tenures are governed by the 
Bengal .Tenancy Act (VIII of 1885). The former 
Regulation is a self-contained Statute which in 
express terms is excluded from the operation of the 
latter Act {section 195). The governing idea through- 
out the multifarious provisions contained in Chapter 
VIII of the Bengal Tenancy Act is the subsistence 
of the relationship that gives rise to those rights and 
obligations. 

Where atthe instance of the Zemindar a Patni 
Taluk is advertized for sale for arrears of, rent and 
a Dar-patnidar pays the arrears to save the Patni 
Taluk from sale, he acquires on the Taluk so 
preserveda special lien expressly created by sub-section 
4of section 13 of the Patni Regulation, which may well 
be called a statutory salvage lien, arising not from any 
implication of the law but under tho express directions 
and declarations of the Regulution. i 


4 


The prohibition contained in section 148, clause 
(h), of the Bengal Tenancy Act refers to decrees 
obtained by the landlord under section 65 of the 
Act; and to acquire the right which the section 
gives, not only the person obtaining the decree 


must be the landlord atthe time, but the person 
seeking to execute it by sale ofthe tenure must 
have the landlord’s interest “vested” in him. In 
other words, the right to bring the tenure or holdiug, 
as the case may he, to sale exists so longas the 
relationship of landlord and tenant exists. g 

Theright to bring the tenure or holding to sale under 
section 65 appertains exclusively to the landlord, and 
a. person, to whom certain rents are due and who 
obtains a decree therefor after he has parted with 
the property, in which the tenancy is situate, has no 
such right. In short, the existing landlord alone 
ean execute his decree for arrears of rent, the ex- 
landlord is an outsider and, whilst he can execute 
his decree against the debtor as a money-decree, 
he has no remedy against the tenure itself. 

From the nature of the debt being arrears of 
rent or the decree being for arrears of rent, the 
tenure does not become ipso facto hypothecated for 
the debt anda, total stranger tothe property, with 
which the landlord’s rights and obligations are in- 
separably connected, cannot avail of the special 
remedy given to the landlord alone to recover arrears 
attached to the tenure. 

Therefore, the special right created in favour of 
the landlord under section 65 caunot be claimed also 
by one who has parted with the property which gives 
this right and to which it is attached. 


Appeal from a judgment and decree of the 
Calcutta High Oourt, dated April 8th, 1508, 
reversing those of the Subordinate Judge | 
of Purneah, dated September 14th, 1905. 


FACTS —The facts of the case have been 
sufficiently seb forth in their Lordships’ judg~ 
ment as well as in the judgment appealed 
against and reported in 85 O. 737 and 7 0, 
L. J. 652. ; 

Messrs. De Gruyther, K. O., and Dunne, for 
the Appellant, contended that the appel- 
Jant’s charge on the Patni still subsisted. 
The decree obtained by the respondents 
was not a rent decree within the meaning 
of section 65 of the Bengal Tenancy 
Act. They ‘were assignees of the said 
decree within the meaning of section ‘134 (A) 
of the said Act, The decree did nob constitute 
a charge upon the said Patni tenure. The ap- 
pellant was a Dar-patnidar and being placed 
in possession of the Patni by virtue of the 
Patni Regulation, he was entitled to a charge 
upon the Patni tenure, by reason of depositing 
money to save the tenure in question, in 
priority to that claimed by the respondents. 
The tenure could not be sold by the respond- 
ents in execution of their decree free from tha 
appollant’s charge. 

Reference was made to Bengal Tenancy 
Ast, 1885, sections 148, 9, 21, 103, 65 and 66; 
Land Registration Act of 1876, soctions 87, 
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79, 38 and 42; Patni Regulation of 1819, sec- 
tions 10, 11 and 8; Nagendra Nath Bose v. 
Bhuban Mohan Chakravarti (1). 


Sir Robert Finlay, K. O.,and Mr. Ross, K.O., 
for the Respondent, contended that the re- 
spondent’s decree was for rent and, therefore, 
could be enforced against the Patniunder the 
provisions of the Bengal Tenancy Act.- As it 
was for rent it was the first charge on the 
Patni and had priority over the lien claimed 
by the appellant. The Patni could lawfully 
be sold free from the said lien. 

Mr. De Gruyther replied. 


JUDGMENT. 


Mea. Amgen ALI, —This appeal, which is 
from a judgment and decree of the High 


Court of Calcutta, dated the 8th of April | 


1903, raises certain questions of particalar 
importance under the Rent Law of Bengal, 
for the proper apprehension of which it is 
necessary to seb out in some detail the facts of 
the case. 


The Zemindari of Lot Saifganj, situated in 
the district of Purneah, was owned ab one 
{ime by a rich Zemindar of the name of 
Roy Dhanpat Singh, since deceased. The 
estate, however, was settled in Patni, and 
has been held for some years past by the 
defendant Chatrapat Singh as the Patni 
Talukdar; Chatrapat, on his side, has 
settled the Patni tenure in several parcels 
with subordirate tenure-holders called Dar- 
patnidars. Two of these Dar-patnis are 
held by the  plaintiff-appellant. These 
tenures are special to Bengal, the Sonthal 
Pergunas and certain parts of Chota 
Nagpar, and their incidents are governed 
by Regulation VIII of 1819, commonly 
called the Patni Regulation. To some of 

these incidents reference will be made in the 
` course of this jadgment. 


Bat it may be conveniently premised 
here that a Patni Taluk is a permanent, 


Zəmindar may create over the whole or 
part of his estate, whilst the Patni 
Talukdar has a similar right to lat the 
entire property held by himin Patnior in 
parcels to subordinate Talokdara called 
Dar-patnidars. And the process of sube 


(1) 60. W. N. 91. 


infeudation may, so far as the law is con- 
cerned, be oarried down to several lower 
degrees. In the case of these tenures the 
Zemindar has a right to apply to the 
Collestor to put up the Patni Taluk to 
sale for arrears of rent, and the sale has 
the effect of cancelling all under-tenures, 
but the subordinate. tenure-holders have the 
right to deposit in the Collector’s Court 
the arrears of rent, and to be put in pos- 
session of the defaulting superior tenure 
for the satisfaction of the deposit made by 
them. The same right which the Zemindar 
possesses for the realisation of his rent, with 
the correlative right on the part of the subor- 
dinate tenure-holders of saving the superior 
tenure from sale, is given to them in 
succession, ` 

On the 27th of June 1893, Dhanpat 
Singh transferred the Zemindari, subject 
of course, to Chatrapat’s Patni, toa Hindu 
lady, Bhagwanbati Chowdhrain, who bas 
unquestionably been in possession of the | 
estate since her purchase. 

It appears that certain arrears of rent in 
respect of tho Patni had become due 
before the sale tə Bhagwanbati Chowdhrain, 
For these arrears Dhanpat Singh brought 
a. suit in the Civil Court on the 2st 
September 1893. The final decree in this 
action was passed by the High Court on 
10th of July 1896. Nine days after, Dhan- 
pat Singh executed a deed of trust by 
which he assigned to the defendants Nos. 2 
to 4 in trust for the defendant Maharaj, 
among other properties, the decree for arrears 
of rent. 


Dhaupat Singh died shortly after leaving 
Maharaj his only son and heir. 

In 1897 the trustees proceeded to execute 
the decree against Chatrapat but were met 
with various objections on his part which 
were finally overruled by the High Conrt in 


, 1899. 


heritable and transferable tenure, which the - 


In the meantime, Chatrapat had fallen into 
arrears in reapect of the Patni rent payable 
to the Chowdhrain; and that lady had in- 
stituted in the Court of the Collector of 
Purneah the special proceedings under Re- 
gulation VILL of 1819 for the realisation of 
her dues. The defaulting tenure was ag» 
cordingly advertised for sale on the 14th of 
May 1901, The plaintiff-appellant theres 


~ which attention 
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upon deposited the amount of the arrears iu 
Collector’s Court and was put by him in 
possession of the Patni Taluk. Since then, 
he has been and still is in possession of the 
superior tenure payivg rent to the Zemindar 
and realising the rents due to the Patni 
Talukdar from the subordisate holders. 

The trustee Jefendants, having obtained 
the decision of the High Court that they 
were entitled to execute Dhanpat Singh’s 
decree, applied for the sale of the Patni 
Taluk under section 163 of the Bengal 
Tenancy Avt. It is to be observed that a 
sale held under this section does not give 
power to the decree-holder to annul “notified 
and registered incumbrances.” The plaintiff 
thereupon preferred a claim under section 278 
of the Civil Procedure Code of 1382, which, 
` however, after some protracted proceedings, 
was withdrawn. Apparently, a sale under 
section 163 was held, but it did not fetch a 
sum sufficient to liquidate the arrears and costs, 
and the defendants then applied for a sale 
under section 165 under which the decree- 
holder has the power to annul all incum- 
brances including under-tenures. On this 
application the 6th of August 1906 was 
fixed for the sale of the Patni. The pre- 
sent suit was then brought by the plaintiff 


onthe 9th of July in the Court of the 


Subordinate Judge of Purneah to restrain the 
defendants from proceeding with the sale, 


It should be noted here that there exist 
many permanent, heritable, and transferable 
tenures in Bengal which do not come within 
the purviey of Regulation VIII of 1819, 
aud which have no relation to Patni Taluks, 
The incidents of these tenures ars governed 
by the Bengal Tenancy: Act passed in 1883, 
to regulate, subject to certain exceptions to 
will be drawn, the rela- 
tions in general between landlord and tenant. 

The Bengal Tenancy Act of 1885, whilst 
it protected the permanent tenure-holder and 
other tenants having similar permanent in- 
terests against ejectment for arrears of rent, 
gave to the landlords certain rights which 
they either did not possess before or pos- 
sessed only in a qualified form. Ona was 
the right to bring to, sale the tenure or hold- 
ing in execution of a decres for arrears of 
rent. Section 65, which declares this liability 
of the defaulting tenure, also declares that 
“the rent shall be a first charge thereon,” 


It is round these words that the controversy 
between the parties is mainly centred. 
Their Lordships say mainly, because ‘there 
is another question of vital importance in 
this case which relates to the applicability of 
the provisions of the Bengal Tenancy Act to 
Patni tenures. ° 


The defendants in their endeavour to bring 
Chatrapat’s Patni Talak under the provisions 


- of section 165 of the Tenancy Act contend 


that as thé relationship of landlord and 
tenant existed between Dhanpat Singh and 
Chatrapat when the rents became due, the 
decree obtained by him besame by ‘Virtue 
of section 65 a first charge on the tenure. 
The plaintifi’s contention, on the other 
hand, is thatas Dhanpat Singh had parted 
with his interest in the Zemindari before 
the institution of his suit for arrears, the 
decree of which execution was sought was 
a rent-decree within the meaning of section 
65. 

The Subordinate Judge has upheld the 
plaintiff's contention, and granted him an 
injunction restraining Maharaj Bahadur 
and the trustee defendants, who are called 
in the ‘suit “first party defendants,” from 
executing their decree of the 10th of July 
1896, against the Patni under the provisions 
of the Bengal Tenancy Act. His decision 
has been reversed by the High Court on 
appeal and the plaintiff’s suit. been dismissed 
with costs. The learned Judges considered 
that the decree being for rent the mere fact 
that the Zemindar had sold the estate after 
it became due, does not affect his right to “a. 
first charge.” At least thabis what ‘their 
Lordships understand to be the meaning of 
the learned Judges in the following passage 
of their judgment: — 

“The decree of the 10ch July 1896 isa 
decree for rent. Rai Dhanpat Singh was 
the landlord at the time, when the rent he 
sued for accrued due. His claim for rent, 
when found dae, | became a ‘first charge’ on-the 
Patni. There is nothing inthe law, which 
disentitles him to a first charge, because after 
the accrual of the rents he sued for, he parted 
with his interest in the. Zemindari.” _ 

This conceptiou is farther developed at a 
later stage of their judgment, where they 
say as follows: —~ 

“Now, no doubt, the decision of this Full 
Bench does not deal with a case such as the 
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present, in which the landlord had parted with 
his interest before he instituted his suit for 
rent, but it would seem to follow that, if he can 
execute a decree for arrears of rent as a rent 
decree after he has parted with his interest 
as landlord,.he can also dogo when he 
obtained his decree for rent, even after he 
had parted with his interest in the property. 
The character of the decree a suitor obtains, 
depends on the nature of the claim and of 
his right to the relief sought for and is not 
altered by any change in bis position which 
may have taken place subsequent to, the 
accrual of his right to sue.” 

Their Lordships cannot help observing 
that the learned Judges have fallen into an 
error in drawing an inference ‘of law in 
support of their conclusion from a decision 
which was obviously based on facts different 
from those with which they had to deal ` In 
the Full Bench case of Khetra Pal Singh v. 
Kritarthamoyt Dassi (2) the landlord did not 
part with the property and put an end to the 
relationship of landlord and tenant until 
after the decree in hia suit for rent; whereas 
in the present case he transferred his interest 
to Bhagwanbati Chowdhrain before his suit 
for the arrears. ‘The broad question, 
_ however, for determination in this appeal is 
whether the special right created in favour 
of the landlord under section 65 can be 
claimed also by one who has parted with the 
property which gives this right and to which 
it is attached. 

Thereis no doubt that thereis a diver- 
gence of opinion among the Judges of the 
High Court of Calcutta with regard to the 
construction of section 65. The section 
itself rans as follows; — 

“Where a tenant is a permanent tenure- 
holder, a raiyat holding at fixed rates or an 
occupancy-raiyat, he shall not be liable to 
ejectment for arrears of rent, but his tenure 
or holding shall be liable to sale in execu- 
tion of a decree for the rent thereof, and 
the rent shall be a first charge thereon.” 

It is nol a ‘happily worded section, -and the 
words “and the rent shall be a first charge 
thereon,” seem, from their collocation, to 
have been inserted as an afterthought without 
sufficient consideration of their applicability 
to the rest of the provisions contained in the 
section. They give no indication as to when 


(2) 88 C. 866; 10 O.W.N, 547 (F. B); 8 


C, L. J. 470," 


it becomes a “first charge.” Does it become 
a first charge from the nature of the claim, 
as someof the learned Judges seem to 
imagine, or does it become a first charge 
after it bas been ascertained and: made the 
subject of adecreeP Again, the section does 
not sufficiently indicate at whose instance the ` 
tenure or holding shall be liable to sale in 
execution of a decree for rent thereof, though 
from the reason of the thing it is obvious that 
it_muat:be at the instance of the landlord. 


These questions cannot, therefore, be answer- 
ed by a reference to the mere section itself, 
to understand its meaning, their Lordships 
apprehend, the general scope of the Statute 
as well as of the Chapter in which it occurs 
must be taken into consideration. The Act, 
as stated in the preamble, was designed “to 
amend and consolidate certain enactments 
relating to the law of landlord and tenant.” 
The words ‘tenant, landlord, and rent” are 
carefully defined. “Landlord” 18 declared to 


os . . 
. mean a person immediately under whom a 


tenant holds, and includes the Government, a 
whilst “rent” is declared to mean “whatever 
is lawfully payable or deliverable in money 
or kind by a tenant to his landlord on account 
of the use or occupation of the land held 
by the tenant.” Chapter VIII embodies 
the “general provisions as torent.’ After 
dealing with‘ ‘rales and presumptions as to 
amount of rent,” * ‘the alteration of rent,” “the 
payment of rent,” “receipts and accounts,” 
“deposit of rent” in Court when the landlord 
refuses to receive payment, it treats of 
“arrears of rent’, The governing idea 
throughout the multifarious provisions con- 
tained in Chapter VIII, to regulate the 
respective rights and obligations of landlords 
and tenants, is the subsistence of the relation- 
ship that gives rise to those rights and 
obligations. 


Section 65 declares that a certain class of 
tenants shall not be liable to ejectment for 
“arrears of rent,” but that their tenure or 
holding “shall be liable to sale in execution of 
a decree for the rent thereof.” Section 66 
provides that in the case of other tenants not 
coming within the purview of section 65, the - 
landlord “may institute a suit to eject” the 
defaulting tenant. The two sections taken 
together cover practically the remedies pro- 
vided by law ‘for the landlord to recover 
arrears of rent. One section is the exact 
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The right to proceed 


The learned Judges of the 


(1914 


f D 


High Court 


to sale in one case, in the other to eject, ia 
dependent on the existence of the relationship 
of Jandlord and tenant at the time when the 
remedy provided by law is sought to be 
enforced. A referenceto section 148, clause (A), 
clearly shows that the right to apply for 
the execution of adecree for arrears was 


* attached tothe status of the decree-holder 


qua landlord. It declares that “notwithstand- 
ing anything contained in section 232 of the 
Civil Procedure Codean application for the 
execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee 
of the decree unless the landlord’s interest 
bas become and is vested in him,” 

The prohibition contained in this section 
refers to decrees obtained by the landlord 
under section 65. To acquire the right 
which the section gives, not only the person 
obtaining the decree must be the landlord at 
the time, but the person seeking to execute it 
by sale of the tenure must have the landlord’s 
interests “vested” in him, In other words, the 
right to bring the tenure or holding, as the 
cage may be, to sale exists so long as the 
relationship of landlord and tenant exists. 

It seems to their Lordships clear on an ex- 
amination of the different sections bearing on 
the subject that the right to bring the tenure 
or holding to sale under section 65 ap- 
pertains exclusively to the landlord; and that 
a person to whom certain rents are due, and 
who obtains a decree therefor after he has 
parted with the property in which the 
tenancy is situate, bas no such right, The 
contrary view, their Lordships think, would 
give rise toa very anomalous situation, A 
Zemindar to whom certain arrears are due, 
as inthe present case, may sell his property 
without assigning, for purposes of his own, 
the back rents as he is entitled to do: he may 
then sue for those back-rerts; before any 
decree is made in this suit, the tenant falls 
into arrears tothe new landlord who brings 
a similar suit. Both the ex-landlord and the 
present landlord obtained decrees for their 
respective arrears. In whose decree and on 
whose application is the tenure to be sold? 
The question admits of only one answer— 
that it is the existing landlord alone who can 
execute the decree; the ex-landlord is au 
‘outsider, and whilst he can execute his 
decree against the debtor as a money: decree, 
he has no remedy against the tenure itself. ` 


seem to think that either from the nature 
of the debt being arrears of rent, or the 
decree being for arrears of rent, the tenure 
becomes zpso facio hypothecated, so to speak, 
for the debt; and that consequently the 
person to whom the debt is due, although 
he has ceased to be the landlord and is to all 
intents and purposes so far as other rights 
and obligations under the law are concerned, 
a total stranger to the property with which 
those rights and obligations are inseparably 
connected, he has the special remedy given 
to the landlord to recover arrears attached to 
the tenure. This conception of the legal 
position seems to their Lordships untenable, 
for the charge created by section 65 is clearly 
in favour of the landlord. 

There is another equally fatal objection to 
the application of the contesting defendants 
to bring to sale the Patni tenure in execution 
of Dhanpat Singh's decree. 

The Patni Regulation is a self-contained 
statute. It lays down certain well-defined 
rules for the realisation by the Zamindar of 
arrears of rent from a tenure-holder; it makes 
the tenure primarily liable, and it gives to the 
Zemindar the right of applying to the Colles- 
tor for the periodical sale of defaulting Taluke. 

Section 8 provides for the manner in 
which the Zemindar, that is “the proprietor 
under direct engagement to Government,” 
shall be entitled to apply for the sale of these 
tenures, 

Section 11 declares that— 

“Any Taluk or saleable tenure that may be 
disposed of at a public sale, under the rules of 
this Regulation, for arrears of rent due on 
account of it, is sold free of all incambrances 
that may have accrued apon it by act of 
the defaulting proprietor, his representatives, 
or assignees.” . 

It is unnecessary to refer to the rest of this 
section for the purposes of this judgment. 

Section 13 provides the method by which 
the “holder of a Taluk of the second degree” 
may save his tenure “from the ruin that must 
attend” the sale of superior tenure, 

Sub-section 2 declares— i 

“Whenever the tenure of a Talukdar of the 
first degree may be advertised for sale in tho 
manner required by the second and third 
clauses of section 8 of this Regulation, for 
arrears of rent due to the Zemindar, the 
Talakdars of the’second degree, or any number 
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of them, shall be entitled to stay the Snal sale, 
by paying into Court the amount of balance 
that may be declared due by the person attend- 
ing on the part of the Zemindar on the day 
appointed for sale; in like manner they shall 
be entitled to lodge money antecedently, for 
the purpose of eventually answering any 
demand that may remain dueon the day 
fixed for the sale, and, should the amount 
lodged be sufficient, the sale shall not proceed, 
but, after making good to the Zemindar the 
amount of his demand, any excess shall be 
paid: back to the person or persons who may 
have lodged it". 

And sub-section 4, afler referring to 
certain conditions which it is unnecessary 
to consider here, declares that “such deposit 
shall not be carried to credit in, or set 
against, future demands for rent, but ehall 
be considered as a loan made to the pro- 
prietor of the tenure preserved from sale 
by such means, and the Taluk so preserved 
. shall be the security to the person or persons 
making the advance, who shall be considered 
to have.a lien thereupon, in the same 
manner as if the loan had been made upon 
mortgage; and he or they.sball be entitled, 
on applying for the same, to obiain immediate 
possession of the tenure of the defaulter, in 


order to recover the amount so advanced’ 


from any profits belonging thereto”, 


It will be seen, therefore, that the appel- ` 


lant in this case, by his admitted deposit 
of the arrears for which the superior tenure 
was advertised forsale at thé instance of 
the Chowdhrain Zemindar, acquired the 
special lien expressly created by the Regula- 
tion which may well be called a statutory 
salvage lien, arising not from any impli- 
cation of the’ law but under the express 
directions and declarations of the Act, 

Regulation VIII of 1819 being thus, as 
already observed, a self-contained Act 
embodying the rules relative to the rights of 
Aemindars and Patni Talukdars, the Legis- 
lature, in enacting Act VIII of 1885, excluded 
in express terms from the operation of the 
Tenancy Act the special legislation relating 
to Patni tenures. Section 195 of Act VIIL 
of 1885 declares (omitting the immaterial 
portions) that “nothing inthis Act shall 
affect . . . any enactment relating to 
Patni tenures, so far as it relates to those 
tenures”, 
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The plaintiff’s right to hold the Patni 
Taluk exempt from any proceeding under the 
Tenancy Act, is founded on steps taken by 
him under the Patni Regulation. 

For these considerations their Lordships 
are of opinion that the judgment and 
decree of the High Court should be set 
aside, and the decree of the Subordinate 
Judge restored. The first party defendants, 
the contesting respondents, must pay the 
costs of this appeal and of the appeal to the 
High Court. E 

And their Lordships will humbly advise 
His Majesty accordingly, 

Decree set aside. 

Solicitors for the Appellant: Messrs. T, 7, 
Wilson and Oo. 

Solicitors for the Respondents: 
Downer and Johnson. 


Messrs. 





PRIVY COUNCIL, 
APPEAL FROM THE OALOUTTA Hian Court, 
March 25, 1914. 
Present:— Lord Dunedin, Lord Moulton 
Sir John Edge and Mr. Ameer Ali. , 
HARENDRA LAL ROY OHOWDAURI 
— APPELLANT 
versus 


Srimati HARI DASI DEBI AND orwers— 


‘ RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 28—Mortgaye. 
deed Fictitious entry —Property not in existence—Entry 
made to obtain registration at a certain pluce~ Decree = 
Concurrent findings—No evidence —Decision of law~— 
Mistake —Evidence —Rectification of mistake — Pleadings 

Ifthe parties to 2 mortgage-deed fictitiously dos. 
cribe therein certain non-existent properties to ho 
situate in a certain District and thus obtain registra. 
tion of the mortgage-deed in that District, they commit. 
a fraud upon the Registration Law and the registra. 
tion of the deed is invalid as without jurisdiction 
Similarly a Court, which .would have had jurisdic. 
tion to entertain a suis based on a mortgage if the 
mortgaged property were really in existence and 
situate within its jurisdiction, acts without jurisdio. 
tion if it grants a mortgage decree on the basis of 
the mortgage containing such a fictitious entry,’ 

The principle of concurrent findings of fact does 
not apply to a case of no evidence. A decision that 
there is no evidence to support a finding is a deci. 
sion of law. 


A mistake means that parties intending to do one 
thing have by unintentional error done somethin 
else. d 

Where both parties to a transaction intentional) 
make a fictitions entry there is no question of 
mistake, 
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Where mistake is pleaded, it must be strictly 
proved and the fact, that the party who could give 
evidence in support of the suggestion of the mistake 
has abstained from giving any evidence whatever 
‘on the subject, wonld go against that party. 

Where property is mis-described in- a mortgage- 
deed, the mis-description cannot be directed by a 
Court to be amended unless there is a suit for recti- 
fication before it. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated March 3rd, 
1909, reversing those of the Subordinate 
Judge of Midnapore, dated May 31st, 1906. 

FAGTS.—The facts of the case relevant to 
the decision of the Board are sufficiently set 
forth in their Lordships’ judgment. 

Mr. De. Gruyther, K. C., with him Mr. 
O’Gorman, for the Appellant, contended that 
the decree obtained by the appellant was -a 
real sharge. It must be treated asa decree 
for money. Under ordinary sale a purchaser 

` took the interest of the original debtor, 
The existence of money-decree did not affect 
title. Any attachment might be executed 
and other creditors might come in under the 
distribution clause. There was no priority 
in attachment.. After decree it became a 
real charge. 

Reference was made to sections 254, 266, 
274, 284, 295 and 252 of Act XIV of 1882; 
Bazayet Hossein v. Dooli Ohand (1), Ram Dhun 
Dhur v. Mohesh Ohunder Chowdhry (2), 
Musammat Izsatunnissa Begam v. Kunwar 
Pertab Singh (3). 

Messrs. Upjohn, K. O.. and Dunne, for the 
Respondents, contended that as to the mort- 
gage-deed in question there was no registration 
and as to the decree of the High Court it was 
no decree. Certain property which gave 
jurisdiction to the registry in Calcutta did not 
exist nor didit belong to the mortgagor. 
The High Court, in its ordinary original jaris- 
diotion, could not try cases in respect of proper- 
ties situated outside Calentta. Could the policy 
underlying registration be defeated by stick- 
ing in some property with which the mort- 
gagor had nothing to do? It was all right if 
the parties honestly intended to deal with the 
property. The effect was that the appellant 
did not fulfil statutory requirements for regis- 
tration. 

` Mr.-De Gruyther in reply argued that the 

(1) 5 L A. 211; 40, 402, 

(2) 9 0. 406. 

(8) 36 I. A. 208; 18 CO. W. N. 1143; 100. L, J. 313; 
11 Bom. L. R. 1220; 6 M. L. T. 277; 19 M. L. J. 682; 
31 A. 583; 3 Ind. Cas, 793; 6 A. L, J, 817, 2 
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object of registration was to give notice 
and publicity to the transfer of property and 
referred to sections 21, 64,65 and 51 of the 
Registration Act of 1877 and tn Hari Ram 
v. Sheodayal (4); Muhammad Ewaz v. Brij 
Lal (5) and to section 12 of the Charter 
of the High Coart and section 19:of the Coda 
of Civil Procedure. 


JUDGMENT. 


Lord Moutroy.—In this appeal the appel- 
lant Harendra Lal Roy Chowdhuri is the 
plaintiff in the action which was commenced 
by'a plaint filed on the 16th September 1905. 
The claim of the plaintiff was based on a 
mortgage-decrea dated 28th July 1905, 
granted in a civil suit in the High Court 
of Judicature at Fort William in Bengal, 
acting under its ordinary original civil 
jurisdiction. That mortgage-decree pur- 
ported to enforce an English mortgage of 
the 23rd September 1895 executed by the 
pro forma defendant, Mani Mohan Roy, in 
favour of the plaintif of certain properties, 
among which was an eight-anna ` share of 
lands known as Mahal Gumokpota. The 
object: of the present suit is to obtain a 
declaration that the female defendant, Hari 
Das Debi, acquired no right of ownership 
or possession in that property by virtue of 
an auction-purchase made by her on the 
23rd of November 1904. It is, therefore, 
brought to establish the title of the plaintiff 
to those lands as being lands charged under | 
his mortgage and subject to the decree 
free from any prior right of the female 
defendant, 

The transactions between the parties to 
the sait and the litigation arising there- 
from are of the most complex character, 
and raise questions of considerable difficulty, 
both in fact and law. But the respondents, 
atthe hearing of the appeal, raised ‘a 
preliminary point which goes to the root of 
the action, namely, that the plaintiff shows 
no title enabling him to bring such an action. 
They submit that the mortgage of the 23rd 
September 1895 was not duly registered, -and 
further that the Cours which granted the 
mortgage- decree of the 28th July 1905 had 
no jurisdiction to entertain the suit in which 


(4) 167. A. 12; 11 A. 136. 
(5) 4 I. A. 166; 1 A, 465. 
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that decree was granted. If these 
contentions of the respondunts em. be 
sustained, it is clear that the  plaintiff’s 


action must fail, and that the decision of ths 
High Court dismissing this action must be 
affirmed. 

The facts of the case, so far as they are 
relevant to this preliminary point, are as 
follows: On 23rd September 1395 Mani 
Mohan Roy purported to mortgage to the 
plaintiff ‘various properties set oub-in a 
schedule -tothe mortgage-deed for the purpose 

` of securing an account current of Mani Mohan 
Roy with the plaintiff, and fresing him from 
‘certain liabilities. Tha proparties in question 
as set oul in the schedule are 28 in all, the 
first being the eight-anna share of Mahal 
Gumokpota, to which the suit relates, and 
the last a property described as follows: — 

“All that two-storied brick-builé messuage, 
tenement, or dwelling-hoass, with the piece 
or parcel of rent-free land on purt whereof 
the same is erécted and built, containing 
by estimation dcottah, situate, lying, and beicg 
premises No. 25, Guru Das Street, Jorasunko, 
in the town of Calcutta, and butted aud 
bounded—~on the north, by a privata lane of 
Ashutosh Dey; on the east, by the dwelling- 
house of Nandakumari Dasi; on the south by 
the dwelling-house of Khetra Mohan Dhara; 
and on the west by a Government drain.” 

This'last property is the only one which 
purports to be in the town of Caleutta. All 
the other properties enumerated in the 
schedule are outside Calcutta and outside the 
local limits of the ordinary original jurisdic- 

_tion of the High Oourt of Judicature at Fort 
William in Bengal. | 
` This mortgage was presented foe registra- 
, tion at the Caleutta Registry Office by the 
executant, Mani Mohan Roy, on the day of 
its execution and registered by the Sab- 
Registrar in the usual manner, In 1903 
the plaintiff hrought asuiton this mortgage- 
deed against the defendant Mani Mohan 
Roy and others, in the High Court of 
Judicature at Fort William in Bengal, and 
on the 28th July 1905 obtained the ordinary 
decree for sale. Neither of the two effective 
defendants ia the present suit were partias 
to such action, The parties to the suit upon 
the mortgage seem to havesetup that thera 
was a mistake in the description of parcel 
28, and that the words Ashutosh Dey Lane 


should be substituted for Guru Das Street. 
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The learned Judge accepted this contention 
and accordingly held that property situate 
in Calcutta was included ia the mortgage 
and that he had jarisdiciion. No such 
decision, if arroneoas, could extend the 
jurisdiction ofa Court of limited territorial 
jurisdiction, and, therefore, tha validity of 
this decree is open to challeage by the present 
who were no parties to the 
proceedings. Similarly, the direction of 
the said Judge that the description of the 
parcel in question should be amended (even 
if it was effective between the parties 
to that suit) cannot affect the present 
deferidants, whose titleis of earlier date, or 
render valid the registration, if they can 
maintaia their contentions relating thereto. 
It is difficult, indeed, to see how the 
‘direction’ {o amend the description of the 
parcel which formed part of the decree 
came within the scope of the suit, which 
was ia no respect a suit for rectification. 

The defendant, Man: Mohan Roy .did not 
appear in the present suit. The female 
defendant; Hari Dasi Debi, and thethird defend- 
ant, Hem ‘Chandra Bose, "(who was interested 
in the suit ag claiming an interest in the 
property through her), appeared and filed 
written statements clearly putting ia issue 
the existence of the property No, 28 above 
set forth, and alleging that no portion of 
the property mortgaged by the mortgage- 
bond lay within the jurisdiction of the 
High Court of Judicature at Fort William 
in Bengal in its original jurisdiction or 
within the jurisdiction of the Sub-Registrar 
of the Calcutta Registry. Accordingly they 
contended that the alleged mortgage was 
not legally registered, and that the decree 
was given: by a Court which had no 
jurisdiction to entertain a suit on the 
mortgage-bond in qaeation. 


At the hearing of the action the plaintiff 
called no evidence with regard to the 
parcel No. 28. Neither the plaintiff nor 
Mani Mohan Rey went into the box to 
give evidence as to there being ary mistake 
in the description of the parcels. On the 
other hand, the defendants proved that 
there is not and has never been any such 
property as No. 25, Guru Das Street, in 
and they farther proved that the 


set out in parcel No. 28 did not belong to 


. 


` Harakumar Chakravarti. 
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Mani Mohan at the date of the mortgage-bond, 
and that on the contrary he had not then and 
never has had any interest in the property 
within those metes and bounds. Sach property 
has always belonged to parties wholly an- 
connected with the parties in this suit and has 
been continuously registered in their names 
in the Calontta Registry. 

It follows, therefore, that No. 25, Gara Das 
Street, whichis the parcel No. 28, wasa 
non-existing property. It was, no doubt, open 


6 


, tothe plaintiff to prove that there wasa 


clerical or other error in the description of 
the property, and that in faat an existing 


property situate in Oaleutta was intended 


by both parties to be mortgaged and to be 
desoribéd in parcel No. 28, But there is not 
a particle of evidence that such was the 
oase. Neither the mortgagor Mani Mohan 
nor the mortgagee, the plaintiff Harendra 
Lal Roy, went into the box to give evidenca 
as to this. As to Mani Mohan their Lord- 
ships cannot see how it would have been 
possible for him to give any such evidence 
because it would amount to stating that he 
intended that the deed should purport to 
mortgage an existing property in which he 
had not and kaew that he had not any 
property or interest whatever. This being 
so their Lordships, in the absence of evidence, 
decline to accept an unsupported suggestion 
of Counsel that the description of the 
property mortgaged as No. 25, Guru Das 
Street, was inserted by mistake. it must 
be remembered that the proper description 
of houses in towns for the purpose of regis- 
tration is by the street in which they ara 
situated, and the number which they bear 
in that street, so that the description No. 25, 
Guru Das Street, is that to which one should 
primarily look. 


It may well be that the above is sufficient 
to preclude any rectification of the mortgage- 
bond. If the mortgagor intended it to stand, 
as it appears in the deed, there is no question 
of mutual mistake. Butif the case of the 
mortgagee be cousidered, there is similarly 
no ground whatever for thinking that there 
was any mistake. The only witness whose 
evidence has any bearing on the point is 
He was clerk to 
Messrs. Sen & Co, who were the plaintiff’s 
attorneys at the time, and drew up the 
mortgage, and he witnessed its exegution 
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by Mani Mohan and the admiasicn of that 
execution before the Sob-Registrar. He does 
not refer to the matter in his examination- 
in-chief, but in cross-examination he says 
that he did not himself inquire about the 
house No. 25, Rajah Gara Das Street, but ` 
sent the broker to ascertain the boundaries 
of the house which shows that it was the 
the house that he 
relied on, and that it was a house so des- 
ovibed that was intended by the parties to 
be included in the mortgage. But with 
regard to thia house he makes some very 
serious admissions. He says:— 


“I do not know whether there is such a 
house as No. 25, Rajah Garu Das Street. 
I did not keep any original  title-deed 
respecting this property. I did not see 
auy original title-deed regarding No. 25, Rajah 
Guru Das Street, before or after the mort- 
gage.” 

Considering that he was acting on behalf 
-of the mortgagee, the fact that he took no 
steps to ascertain whether the mortgagor 
had any title in this property points strongly 
to the knowledge of the mortgagee -that the 
entry was a fictitious one. Coupling this 
with the fact that neither this witness nor 
the plaintiff gave any evidence as to there ` 
being any mistake or as to their knowledge 
and belief as to the existence of the property 
at the date of the mortgage (although 
these issues were plainly raised in the plead- 
ings of both the defendants), their Lordships 
decline to accept the suggestion that there 
was a mistake on the part of the mortgagee 
any more than that there was a mistake 
on the part of the mortgagor. The fact that 
neither the mortgagee nor the mortgagor 
gave evidence in support of the sugyes- 
tion of a mistake has: great weight with 
their Lordships. The defendants, having 
proved that the house which purported to be 
mortgaged did not exist, and that the property 
contained in the metes and bounds mentioned 
in parcel No. 28 was property of strangers in 
which the mortgagor had not and never had 
any interest, had proved all that was necessary 
to throw upon the plaintiff the burden of 
showing that the entry of this parcel was not 
a fictitious entry. He might have done this 
by showing mistake or otherwise, but he 
did not do so, bat abstained from giving 
any eyideage whateyer on the subject, 


‘Vol. XXIII] 
HARENDRA LAL ROY Y. HARI DASI DEBI. 


although both he and Mani Mohan were 
available to give evidence and were the 
persons who could establish the facts of the 
case. Taking all these matters into cən- 
sideration, their Lordships can come to no 
other conclusion than that parcel No. 28 
was to the knowledge of the parties to the 
deed a fictitious entry probably designed to 
give to the deed the appearance of relating 
to property situated in Calcutta and, there- 
fore, within the jurisdiction of the Sub- 
Registrar and the Calcutta High Court, so 
that registration could be obtained and 
actions brooght in Calcutta. 

It was strongly contended before their 
Lordships that a Subordinate Judge had 
found that it wasa mistake and that the 
High Court had accepted his finding, so that 
the principle of two concurrent findings of 
fact would apply. 

But their Lordships are of opinion that 
the principle of conenrrent findings of fact 
does not apply to such a case as the present 
inasmuch as ibis a case of no evidence, and 
according to the well-known principles of 
our law a decision that there is no evidence 
to support a finding is a decision of law. 
The issue is that the existing description of 
the parcels was ingerled by mistake. A 
mistake means that parties intending to do 
one thing have by unintenioval error done 
something else. There is no evidence what- 
ever here that the error was unintentional 
or indeed that there was any error at all, 
and their Lordships are, therefore, free to 
set aside the finding without in any way 
departing from their practice regarding 
concurrent findings of fact. 

It is perhaps necessary in this connection 
to point out that tha document upon which 
the Subordinate Judge based his finding of 
mistake was not evidence between the parties 
nor relevant to the issue. In some other 
mortgage-deed of later date and to other 
morigagees Mani ‘Mohan had apparently 
purported to mortgage the same property by 
the same description, and had been compelled 
by the mortgagees to consent to rectification. 
Such a fact was wholly irrelevant, and it 
is extraordinary that it should have been 
allowed to be proved at the trial. 

It remains to consider the effect of their 
Lordships’ finding, It may be looked atin 
two ways. Inthe first placo the property, 
25 Guru Das Street, purporting {to bo 
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mortgaged, is a non-existing property, and, 
therefore, no portion of the property mort- 
gaged is situated in Calcutta. The deed, 
therefore, could not be registered there, nor 
bad the Court of ordinary original jurisdic- 
tion of Fort William in Bengal any jurisdic- 
tion to entertain the suit upon the mortgage- 
bond, and its decree is of no validity. The 
plaintiff, therefore, has no title to maintain 
the suit and it must be dismissed. 

But the point may be putin another way 
upon broader grounds, Their Lordships hold 
that this parcel is in fact a fictitious entry, 
and represents no property that the mortgagor 
possessed or intended to mortgage, or that 
the mortgagee intended to form part of his 
security. Such an entry, intentionally made 
use-of by the parties for the purpose of 
obtaining registration in a District where no 
part of the property actually charged and 
intended to be charged in fact exists, is a 
fraud on the Registration law, and no 
registration obtained by means thereof is 
valid. To hold otherwise would amount to 
saying that mortgages relating solely to 
land in other parts of the Presidency could 
be validly registered by the Sub-Registrar 
at Calcutta if the parties merely took the 
precaution to add as alast parcel, Government 
House, Calcutta, or any similar item. The 
same considerations apply to the question of 
jurisdiction of the High Court of Fort 
William in Bengal in ita ordinary original 
jurisdiction. No such fictitious item inserted 
to give a colourable appearance of the deed 
relating to property in Calcutta, when in 
reality such is not the case, could bring the 
deed within the limited jurisdiction of the 


Court. For the same reasons, therefore, as 
bave been stated above, the plaintiff’s case 
fails. 


Their Lordships, therefore, will humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 


Appeal dismissed. 
Solicitors for the Appellant: Messrs. T. L, 
Wilson & Oo. ; 
Solicitors for the Respondent: 
Watkins & Hunter, 


Messrs, 
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PRIVY COUNCIL. 

ÅPPEAL FROM TOE ALLAHABAD Higa Covar. 
March 18, 1914. 
Present:—Lord Mouiton, Lord Sumner, 
Lord Parmoor, Sir John Bdge and 
Mr., Ameer Ali. 

Lala MAHABIR PRASAD AND OTHERS — 
APPELLANTS 
versus 


Musammat TAJ BEGAM AND OTAERS— 


RESPONDENTS. 

Pardanashin lady —Pleader and client—Mortgage by 
lady and her brother — Property solely of lady—Pleader 
securiny mortgage in name of another—Benami 
transaction—Deed not explained to lady—Burden of 
proof—Hatortionate bargain—Gross advantage taken of 
unprotected position of lady—Void deed—Mortgaged 
property—Condition—More property to be considered 
subject to mortgage after partition of mortgagor’s share 
—Such condition, whether operative. 

Where a legal adviser to a pardanashin woman, 
acting the part of money-lender to her, procures the 
execution by her of a mortgage-bond to secure its 
re-payment, the Court would be entitled, and indeed 
obliged, to examine the transaction with closer 
scrutiny, or to insist more sternly on the mortgagee 
supporting the heavy onus of showing that the 
lady was fully aware of the meaning and effect of 
the deed, and thatthe transaction was a fair and 
honest one. 

A pardanashin lady and her younger brother were 
engaged in family litigation to recover their shares 
of inheritance in the property oftheir father. A 
decree of partition was passed in their favour bat 
before the time for appeal expired, their Pleader got 
a mortgage-bond execated benami in favour of 
another person. The property'mortgaged belonged 
solely to the lady and by the transaction of mort- 
gage her brother obtained the discharge of debts for 
which he alone was liable. The interest stipulated 
in the mortgage-deed was compound interest at the 
rate of one per cent. per month (with half-yearly 
rosts). In addition a clause was inserted in the mort- 
gage-bond thatafter the partition the whole of the 
property allotted to the lady shall be substituted for 
the property mortgaged, the effect of this clause would 
be to quadruple the amsunt of property mortgaged. 
It was further established that the other relatives of 
the lady were also taking gross advantage ‘of her 
unprotected state by refusing to give consent to her 
Marriage unless she surrendered the whole of her 
share in the family property. It was also proved 
that the terms of the mortgage-bond had not 
been adequately explained to the lady and she did not 
understand the terms of the deed: 


Held, that the terms of the mortgage-bond were ex- 
rortionate and, therefore, the’ deed, “which was void, 
could not be enforced against her. 


Held, also, that if the mortgage-bond had been held 
valid, the clause relating to the substitution of the 
whole of the lady’s share for what had been originally 
mortgaged would have been operative and would 
have subjected tho whole of her share to the 
mortgage. 
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Consolidated appeals by special leave from 
judgments and decrees of the High Court 
of Allahabad, dated December 2, 1910, revers- 
ing those of the Additional Jadge of Meerut, 
dated January 12, 1909. 

FAOTS.—The facts of the case have been 
suffisiently set forth in their Lordships’ 
judgment, 

Mr. De Gruyther, K. O., with him Mr. Dube, 
for the Appellants, contended that the re- 
spondent lady executed the bond in suit after 
fully understanding the nature and the effect 
thereof. She received adequate consideration 
and executed the bond with her free consent. 
Her relations were also helping her and 
protecting her interests, 

[Sm Joan Eves: You are not suing the 
lady for ordinary debt, but for the perform- 
ance of a contract with compound interest | 

[Lorp Moutton: If it were a simple con- 
tract debt, there would have been limitation. } 

The lady entered into the transaction with 
her eyes open. 

Mr. Dunne appeared for the respondents 
but was not called on. i 


JUDGMENT. 


Loro MOULTON. —In this case their Lord- ` 
ships have before them two appeals from 
two decrees and judgments, dated 2ad 
December 1910, of the High Oourt of 
Judicature for the North-Western Provinces, 
Allahabad. The snitin which these appeals 
are broughtis asuit for the recovery of 
money daeon a registered mortgage-bond 
alleged to have been executed by the de- 
fendants, Musammat Taj Begum and Syed 
Sultan Muhammad Khan, in favour of Lala 


Ramanuj Dayal (since deceased), father of 


the appellants. The facts of the case are 


as follows: 


Musammat Taj Begum is a purdanashin 
woman, and Sultan Muhammnd Khan is 
her younger brother. Prior to June 1895 
they had been engaged in law suits with 
the members of their family to recover 
their shares of inheritance in the property 
of their father, Syed Mir Khan, and one, 
Babu Raghubir Saran had been the Pleader’ 
respresenting them in these suits. The 
litigation terminated in their favour, and 
a decree of parition had been pronounced, 
but the time for appeal bad not oxpired 
and it is not seriously contested that at the 


Vol, XXIII] 
MAHABIR PRASAD V, TAJ BEGAM. 


date of the execution of the mortgage-bond 
Babu Raghubir Saran still stood to the defend- 
ants in the position of their legal adviser. 
The mortgage-bond was nominally executed 
in favour of Lala Ramanuj Dayal, but it is 
admitted that he was only benamidar for 
Babu Raghubir Saran who was the real 
mortgagee. The amount of the money 
advanced by the mortgagee was Rs. 8,000 of 
which Rs. 4,773 is said to have been cash, 
and-the balance went mainly, if not entirely, 
in the discharge of moneys due from: the 
defendant, Syed Sultan Muhammad. Khan. 
The greater part of this indebtedness 
appears to have been to Babu Raghubir 
Saran himself. The whole of the property 
mortgaged belonged solely to Musammat Taj 
+ Begum. 

It follows, therefore, that we have a case 
of the legal adviser to a pardanashin woman 
acting the part of money-lender to her, and 
procuring the execution by ber of a mortgage- 
bond to secure its re-payment. It is difficult 
to conceive a case in which the Court .would 

“be entitled, and indeed obliged, to examine 


the transaction with closer scrutiny, or to 


insist more sternly on the mortgagee support- 
ing the heavy onus of showing that the 
client was fully aware of the meaning 
“and effect of the deed, and that the trans- 
action was a fair and honest one. The 
appellants have entirely failed to support 
either of these issues. The Judge of the 
Court of first instance has found that the 
interest, which was compound interest at the 
rate of 1 per cent, per month (with half-year- 
ly rests) unconscionable, and has accordingly 
reduced it, and although an appeal was 
brought against this part of his decision 
it was dismissed by the High Court, and the 
appeal against that decision has not been 
persisted in before their Lordships. The 
case of the appellants with regard to the 
other issue is equally hopeless, There are 
concurrent decisions of the two Courts to the 
effect that the plaintiffs have failed to prove 
that the meaning and effect of the mortgage- 
bond was duly explained to the real defend- 
ant Musammat Taj Begum. The facta 
relating to this issue are as follows: 


The property set oubin the schedule to the 
‘mortgage-bond, as being the property 
mortgaged, consisted of property belonging to 
and in the possession of the defendant Musam- 
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But a clause was inserted 
in the mortgage-bond to the effect‘that after 
the partition should have been effected the 
property awarded to that defendant in that 
partition should be substituted for the 
scheduled properties. It is admitted that 
the effect of this clause would be to quadruple 
the amount of property mortgaged. The 
Judge of first instance finds that there 
is no evidence that this was properly ex- 
plained to Musammat Taj Begum, but holds 
that this does not invalidate the execution 
because in his opinion the clause would be 
inoperative Their Lordships are unable 
to agree with this opinion. The clause is 
clear inits language, and if the mortgage- 
bond bad been valid would have subjected 
the whole of the lady’sshare to the mort- 
gage. The High Court also finds that the 
plaintiffs have not shown that this clause 
was properly explained to the lady, and their 
Lordships entirely concur in its finding. 

It follows, therefore, that as against the 
present appellants it must be taken that 
the terms of the mortgage-bond were . extor- 
tionate and that the lady, the mortgagor, did 
not understand the effect of the deed by 
reason of its not having been adequately 
explained toher The deed is, therefore, void 
and. cannot be enforced against her. 


The Judge atthe trial who decided in 
favour of the deed (subject to alteration 
in respect of the rate of interest) appears 
to have been influenced by the consideration 
that the relatives of the lady must have been 
aware of the transaction because her brother 
was a co-signatory of the deed, and two of 
her relatives were the identifying witnesses. 
Apart from the question of the sufficiency of 
such a consideration, their Lordships are of 
opinion that the facts of the case entirely 
destroy any inference that the relatives of 


- the lady -were acting asa protection to her 


in the transaction. Her brother was person- 
ally interested in carrying fhrough the 
transaction, because by it be obtained the 
discharge of debts for which he alone was 
primarily liable, and this relief was obtained 
by mortgaging property in which he had 
no interest. With regard to the other 
relatives it is clear that the family gener- 
ally were taking gross advantage of the 
unprotected state of this pardanashin lady 
She bad been betrothed , but the relations 
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would not give consent to her marriage 
unless she surrendered the whole of her share 
in the family property. Their Lordships can 
only express their great surprise that under 
these circumstances the relatives should 
have been regarded by the trial Judge 
as defenders of the lady's interest. 

This point is sufficient to decide the case, it 
is nob necessary to refer to other points 
raised in the proceedings. 

Their Lordships will, therefore, humbly 
advise His Majesty that these appeals should 
be dismissed with costs. 

Appeals dismissed. 
_ Solicitors for the Appellant: Messrs. Barrow, 
Rogers § Nevile. 
Solicitor for the Respondent. 


Mr. Douglas 
, Brant. i 


PRIVY COUNCIL. 
APPEAL FROM TAE ALLAHABAD HiGIL Covar. 
March 11, 1914. 
Present:—-Lord Shaw, Lord Sumner, 
Sir John Edge and Mr. Ameer Ali. 
BATUK NATH— APPELLANT 

i ý tersus 

Musammat MUNNI DEI AND oragRs— 
RESPONDENTS, 4 

Privy Counci Appeal—Practice— Order in Council, 
1853, rule 5—Dismissal for non-prosecution~-Order 
of His Majesty in Council—Limitation Act (XV of 
1877), Sch. II, Arts. 179, 180—Zwecution, 

Where an appellant or his agent does not take 
effectual steps for the prosecution of his appeal 
before the Privy Council, the appeal stands dis- 
missed for non-prosecution under rule 6 of the 
Order in Council of 13th June 1853; there is no order 
of His Majesty in Oouncil dismissing the appeal, 
nor is it necessary that any such order should be 
made in the appeal. Therefore, where a Privy 
Council appeal is dismissed for non-prosecution, the 
executable decree is that of the lower Court and 
the period of limitation fór execution ‘is that pre- 
soribed by Article 179 of the second Schedule of the 
Indian Limitation Act, 1877. 

Appeal from the judgment and decree of 
the High Court, Allahabad, dated June 4th, 
1910, affirming the judgment of the Subordi- 
nate Judge of Agra, dated September Sth, 
1908. 

. FACTS.—The facts of the case on which the 
decision of the Privy Council is based have 
been. sufficiently set forth in their Lordships’ 
judgment as well as in the judgment 
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appealed 
Oas. 36. i 

Messrs. De Gruyther, K. O , and Parikh, for 
the Appellant, contended that the decree of 
March 29th, 1908, was never made absolute 
and was, therefora, still operative. The Court 
had power to extend the time to pay off the 
prior mortgage debt and under the circum- 
stances ought to have exercised the power. . 

Sir H. Richards, K, O., and Mr. Dube, 
appeared for the respondents but were not 
called on, < 


against, reported in 7 Ind. 


JUDGMENT. 


Ste Jons Encge.—This is an appeal from 
a decrees, dated the 4th June 1910, of the 
High Court of Judicature at Allahabad, 
which dismissed an appeal by the appellant 
here from a decree of the Suhordinate 
Judge of Agra, dated the 8th September 
1908, dismissing an application which had 
been made on the 2od Ostobar 1907 to the 
Court of the Subordinate Judge by Babu 
Batuk Nath for the execution of a decree 
of the 29th March 1838, 


The decree of the 29th March 1898 had 
been made by the then Subordinate Judge 
of Agra in favour of one Sheo Narain in a 
suit which had been brought by him under 
the Transfer of Property Act, 1882, for 
sale of certain immoveable property. By 
that decree it was ordered that if Sheo 
Narain should fail to pay a prior morte 
gage debt within five months from the 
29th March 1898, his suit should stand 
dismissed with costs. From that decree of 
the 29th March 1698, an appeal was 
brought to the High Court of Judicature 
at Allahabad. That appeal was dismissed 
by the High Court by its decree of the 
12th February 1900, but in dismissing thé 
appeal the High Court extended the time 
for payment of the prior mortgage-debt 
tothe 9th August 1900. It has not beon 
alleged or proved that any certified copy 
of the decrae of the 29ch March 1893 was 
registered within the meaning of Article 
179 of the second Schedule of the Indian 
Limitation Act, 1877. From the decree of 
the 12th February 1900 of the High Court 
an appeal to His Majesty in Council was 
brought. On the 15th December 1904 the 
appeal to His Majesty in Counsil stood dis- 
missed for non-prosecution under rule 5 of 
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the Order in Council of the 13th June 1853 
without farther order. 

On the 26th September 1901, Sheo Narain 
had assigned his decree of the 29th March 
1898 to Babu Batuk Nath. Daring the 
pendency of the appeal to His Majesty in 
Council some orders had been made by 
the Court of the Subordinate Judge of 
Agra extending the time for the payment 
of the prior mortgage-debt, but the last 
application for an extension of time for 
the payment of the prior mortgage-debt 
which was made.to his Gourt was dismissed 
by the then Sabordinate Judge of Agra 
by his order of the 20th March 1902, and 
on the 7th June 1902, the Subordinate Judge 
digmissed an application for a review of his 
order of the 20th March 1902. 

In making his decree of the 8th September 
1908, dismissing the «pplication of the 2nd 
Ostober 1907, the Subordinate Judge held 
that the period of limitation which was 
applicable to the oase rau from the 
dismissal for want of prosecution of the 
appeal to His Majesty in Council, that is 
to say, from the 15th December 1904, and 
consequently that the application for execu- 
tion had been made within time; he doubtless 
was under the impression that the appeal 
had been dismissed by an order of His 
Majesty in Council made in the appeal. The 
Subordinate Judge dismissed the application 
on the ground that the terms as to the pay- 
mont of the prior mortgage-debt imposed by 
the decree of the 29th March 1898 not having 
been complied with within the extended 
time, the suit by the terms ofthat decree 
had stood dismissed. The attention of the 
-learned Judges of the High Court does not 
appear to have been drawn tothe question 
of limitation; they dismissed the appeal to 
. their Court on the ground upon which the 
application had been dismissed by the 
Subordinate Judge. 


It appears to their Lordships that the 
application of the 20d October 1907 was 
made after the period of limitation prescribed 
for such an application by Article 179 of the 
second Schedule of the Indian Limitation 
Act, 1877, had expired, and that the applica. 
tion should, in accordance with section 4 
of that Act, have beea dismissed unless the 
dismissal of the, 15th December 1904 for 
want of prosecution of the appeal to His 
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Majesty in Council was by a final decree or 
order of His Majesty in Council made in the 
appeal. There was, however, no order of 
His Majesty in Counsil dismissing the appeal, 
nor wasit necessary thatany such order 
should be made in the appeal. Under rule 
5 of the Order in Counsil of the 13th Jane 
1853, the appellant or his agent not having 
taken effectual steps for the prosecation of 
the appeal, the appeal stood dismiased without 
further order. 

As their Lordships hold that the applica. 
tion of the 2nd October 1907 was barred by 
limitation, and should on that ground have 
been dismissed, they do not consider it 
necessary to express any opinion on the 
grounds upon which the High Court made 
the decree whichis under appeal. Their 
Lordships will humbly advise His Majesty 
that this appeal should be dismissed. The 
appellant must pay the costs of this appeal. 

' Appeal dismissed. 


Solicitor for the Appellant. Mr, Adward 
Dalgado. 

Solicitors for the Respondents: 
Barrow, Rogers § Nesile. 


Mosses. 





PRIVY COUNCIL, 
APPEAL FROM THE BOMBAY Hien Court, 
March 17, 1914. 

Present: —Lord Shaw, Lord Moulton 
and Mr. Ameer Ali. 
CHUNILAL PARVATISHANKAR— 
APPELLANT 
versus 


BAT SAMRATH—Resrovpenr, 

Will —Construction —intention of testator —Costs. 

A Will must be construed on that principle which 
would enable Courts of Law most fully to give effect 
to the intention expressed by the testator’s worda, {o 
may be that if the words he employs are voces stynite 
they must be so accepted whatever the suspicion may 
be as to the testator having had that particular view 
of his own language. But in ordinary circamstances 
ordinary words must bear their ordinary construc- 
tion, and the whole Will, that is, the whole of the 
words employed by the testator, must be looked at 
together so as to determine the whole intention. It 
is not legitimate to take words which have a 
general meaning and subject them to limitutious 
which the words do not necessarily imply. 

Where, therefore, a Hindu executed a Will in the 
Mofussil in favour of his two sons with the provision 
that in the event of the death of one of the 
sons the survivor would take the whole of tie 
property, after undertaking to defrary the expenses 
of the maintenance of the widow and the minor 
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daughters of the deceased, and the event happened 
after the death of the testator: 

Held, that the surviving son was entitled to the 
estate conveyed by the Will with the correlative 
obligation. 

O'Mahoney v. Burdett, 7 Eng. Ir. 388; 44 L, J Ch. 
56n; 31 L. T. 705; 23 W. R, 361, followed. 

Edwards v. Edwards, 15 Beav. 367; 21 L, J, Oh. 3824; 
16 Jur. 259; 51 B. R. 576; 92 R. R. 464, referred to. 

Allen v. Farthing [Farthing v. Allen], 2 Madd. 310; 
17 R. R. 228; 56 E. R. 349, approved. 

In view of the special diffienlbies in the construc- 


tion of the Will the respondent was held entitled to all . 


her costs from the appellants, 

Appeal from a judgment and decree of 
the High Court, Bombay, dated July 20th, 
1910,. reversing decrees of the two lower 
Courts, dated respectively February 4th, 1907, 
and August 27th, 1908. 


FACTS.—Parvathishankar, a Hindu re- 
sident of Surat, died in July 1901, leaving a 
considerable property and two sons, Shambhu- 
prasad and Chunilal, who were joint with 
him, and one grandson, the son of his 
predeceased son, Surajlal, who had separated 
from his father many years before. He made 
a Will in favour of his two sons. They 
divided the property between themselves. 
Shambhuprasad died in 1903, leaving no 
male issue but a widuw aud a daughter, 
Ohunilal then filed a suit in the Cuart of 
the first Olass Subordinate Judge, claiming 
a declaration that he was entitled to the 
property in possession of the late Shambhbu 
Prasad by virtue of their father’s Will, ‘The 
widow, Bai Samrath, contested it. The Court, 
of the Subordinate Judge partly‘ desided 
against her. On appeal to the Distriot 
Court. her appeal was dismissed entirely and 
the decree of the lower Court in her favour 
was also modified against her. The High 
Court reversed the order of the two lower 
Courts. Au appeal to the Privy Council 
was then preferred. 

Mr. De Gruyther, K. O., and Mr. Purdth, for 
the Appellant, contended that the gift to the 
sons by the Willof the father was good and 
the appellant was entitled to.the share which 
on division was given to. the deceased 
brother. The testator clearly intended that 
his property should remain in his own 
family and should not pass into another 
family. 

Mr. Lowndes, for the Respondent, contended 
that the property left by Parvatishankar was 
joint family property over which he had no 
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power of disposal by Will. On the construction 
of the Will the deceased son took an absolute 
interest in the moiety of the property. The 
clause in question was meant to apply to the 
case if one of the sons died before the death 
of the father. If the devolution was intend- 
ed to be controlled after the distribution of 
the property, it was badin law inasmuch 
as ib was an attempt to prescribe a special 
method of devolution in the case of property 
which was subject toan absolute gift. The 
9th clause of the Will was never intended to 
apply to moveables. The appellant had 
waived his right, if he had any, by allowing 
his deceased brother to deal with the property 
as his own. Under section 42 of the Specific 
Relief Act the appellant was not entitled to 
sae fora declaration without also suing . for 
the property. 


Reference was made to Haidar Ali v, 
Tassaduk Rasul Khan (1); Norendra Nath 
Sirear v. Kamalbasint Dasi (2); Sreamutty 
Soorjeemoney Dossee v. Denobundoo Mullick 
(3); Sreemutty Soorjeemoney Dossee v. Deno- 


- bundoo Mullick (4); Lallubhai Bapubhat v. 


Mankuvarbhat (5) and Indian Succession Act, 
sections 111, 178, and Hindu Wills Act, 1870. 


Mr. De Gruyther in reply. 
JUDGMENT. 


SHaw.—This is an appeal from a 
of the High Court of Judicature 
dated the 20th July 1910, 
decree of the Court 
of the District Judge, Surat, dated 
27th August 1908, which had affirmed 
with modifications a decree of the Court of 
the first Class Subordinate Judge, Surat, 
dated the 4th Febrnary 1907. 

‘Tne only question for determination in the 
appeal relates to the construction of a Will, 
dated the 20sh August 1899, made by- a 
Hindu named Parvatishankar Dargashankar, 
Ho was a resident of Surat in the Bombay 
Presidency: and it may be at once stated 
that it was admitted by both parties at 
their Lordships’ Bar that the Hinda Wills 
Act, Chapter 21, of tne year 1870, did not 


LozD 
decree 
at Bombay, 
reversing a 


U) 17 L A. 82; 180. L 

(2) 23 I. A. 18 at p. 26; 23 C. 563. i 

(3) 6M. I A 526; 4 W. R. 114 (P C.); 19 B. R. 198. 
< (4) 9 M. L A. 123 at p. 125; 19 B. R. 688, 

(5) 2 B. 388 at p. 428, 
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apply to this case, which falls to be 
determined not by the law operative within 
the territories subject to the Lieutenant- 
Gvernor of Bengal or the local limits of the 
ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay. It 
may well be thatthe sections of that Act 


upon interpretation would yield the same 
result as has been arrived at in the 
present case. But mo decision on that 


topic is given: and the case is treated as 


one applying in the Mofussil, and, skere- 


fore, to be dealt with on ordinary legal 


principles. It must also be stated that 
the various” terms employed in the 
particular Will are special, and that no 


general rule can be said to be precisely 
applicable in its construction except that the 
Court must makeits best endeavour to extract 
the intention of the testator. 

Parvatishankar, the testator, died on the 
4th July 190i. He left surviving him two 
sons, Shambhaprasad (who died on the 
2nd January 1903, leaving a widow, the 
respondent in this appeal, and a daughter) 
and Chunilal, the appellant. A third son 
of Parvatishankar, Surajlal, had predeceas- 
ed his father, but, had left one son. 
Surajlal had separated from his father 
many years previous to his death; the other 
sons were in family with him. 

The Will was executed abcut two years 
before the testator’s death and it purports 
to dispose of the whole of his property. 
By Clause 2 he appointed his two sons 
executors, heirs and owners of the whole. 
In various other clauses details as to the 
immoveable property are given, and direc- 
tions that his sons are to divide and take 
in equal shares the whole of it with 
certain exceptions. In clause 7 there is a 
declaration as follows :— 

“As to the moveable property which I 
possessed, I have during my life-time 
divided the same between my two sons, 
Shambhuprasad and Ohunilal, according 
to my wishes and have made over the same in 
their possessiou.” 

A certain enumeration with directions is 
also given as to gold and silver ornaments 
in his possession. By clause 8 the testator 
gives each of his said two sons a half of 
his estate not specifically disposed of by his 
Will, 
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It is clear up to this point in the Will 
that the one predominant desire of the 
testator was that his two sons should have 
his property between them. 

It was in the course of the case, however, 
found in fact that he had not accomplished, 
or completely accomplished, this desire. 
And the Will accordingly falls to be appealed 
to as the governing instrument in regard to 
the distribution. 

The question of survivorship as between 
these two sons was not dealt with until 
clause 9 of the Will was reachéd, and it is 
io the following terms:— 

“I have divided between and given to 
my two sons, Shambhuprasad and Chunilal, 
the whole of my property as mentioned 
above. But should either of these two 
sons die without having had (leaving) 
any male issue, the survivor of the said 


-two sons is duly to take the whole of the 


property appertaining to the share of the 
deceased son who may have (leave) no 
male issue (behind him) after undertaking 
(to defray) the expenses in connection 
with the maintenance of his widow and 
the maintenance and marriage of his minor 
daughters. But under these circumstances 
the heirs of my deceased son Surajlal shall not 
get any right whatever.” 

Various issues were raised in the case, 
including whether the estate in question 
was self-acquired. This was answered in the 
affirmative, and that answer is not now 
disputed. As stated, the one question re- 
maining in the case has reference to the 
construction of clause 9 above quoted. The 
learned Judges of the High Court of Bombay 
have held that-— 

“The period of distribution contemplated 


-by the testator is clearly the period of hia 


death, and under these circumstances the 
event whioh may interfere with that 
distribution and give rise to the necessity 
for other arrangements must be an event 
occuring prior to bis death.” 

As already mentioned, Shambhuprasad 
survived the testator. And the result of the 
judgment is that one-half of the property 
now to be disposed of is held to have 
vested in him a morte testatoris and that the 
whole provision of clause 9 with reference 


-to survivorship falls, in the evente which 


have occurred, to the ground, The effect 
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of the learned Judges’ decree is that the 
clause must be read asif the survivorship 
there provided for was limited to survivor- 
ship as at the testator’s death, 

Their Lordships are clearly of opinion 
that this judgment cannot be maintained. 
There is nothing specifically either English 
or Indian in the idea that the Will of a 
testator must be construed on that principle 
which would enable Courts of Law most 
fully to give effect to the intention expressed 
by his words. It may be that if the words 
he employs are voces signate they must 
be so accepted, whatever the suspicion may 
be as to the testator having had that 
particular view of his own language. But 
in ordinary circumstances ordinary words 
must bear their- ordinary construction, and 
the whole Will, that is, the whole of the 
words employed by the testator, must be 
looked at together so as to determine 
his whole intention. Furthermore, it is not 
on ‘this principle legitimate to tale words 
which have a general meaning and subject 
them to limitations which the words do not 
necessarily imply. It may be true that 
there is a body of older cases which would 
warrant a suggestion that the term employed 


in this Will, namely, “should either of 
these two sons die without having had 
(leaving) any male issue”, should be 


limited to such death ocsurring before the 
death of the testator himself, but the Will 
. does not say that, and it has for many years 
. been a settled principle that words of this 


class, being in general terms, must 
receive their full, and not a restricted, 
meaning. 


The leading authority on the subject is, 
of course, O'Mahoney v. Burdett (6), and two 
sentences of Lord Hatherley’s opinion ray 
be here repeated. He refers to the duty 
of the Courts always to consider carefully 
the whole Will, “and having regard to all 
the various claases contained in it, to see 
what isthe full and complete and perfect 
intention of the testator.” 

He corrects the case of Edwards v, Edwards 
(7) and makes the statement of the principle 
run thus: 

“that the period to which the executory 


(6) 7 Eng. & Tr. 388; 44 L. J. Oh, 66n; 31 L. T. 705; 
23 W. R. 361. i 

(7) 15 Beay. 357; ; 21 L J. Oh, 824; 16 Jur, 259; 61 
Eng. Rep, 676; 92 R. R, 464. 
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devise will be referred will be the period of 
the death of the first taker, unless there are 
other circumstances and directions in the 
Will which are inconsistent with that suppo- 
sition.” 

If it did not appear presumptuous to say so 
one might comment on the case of 
O'Mahoney. v. Burdett (6) as one which 


-emerged through a thicket of technical deci- 


sions to a ground of plain and pre-eminent 
good sense It was also, of course, fortified 
by authority, and notably by the case of 
Allen v, Farthing [Farthing v. Allen (8)] the 
fullest report of which was given by Mr. 
Jarman in his Work on “Wills.” (6th Edition 
page 2160). 
. But so far from the language empolyed in 
the present Will leaving any serious ambigu- 
ity as to the intention of the testator, their 
Lordships are of the opposite opinion, In 
their view the words clearly point to survivor- 
ship whenever it should | occur. When 
Shambhuprasad, having, with his brother 
Chunilal, survived his father, died, leaving 
a widow and a daughter, the language em- 
ployed to cover such a situation seems exact 
and clear. 
a Sbould either of these two sons,” it says, 
die without having had (leaving) any male 
issue, the survivor . . . is duly to take 
the whole of the property appertaining to the 
share of the deceased son who may have 
(leave) no male issue.” 

_And, as if this were not sufficient, the Will 
proceeds to lay upon the surviving brother a 
duty in the event of that survivorship in the 
following language: 

“after undertaking (to defary) the expenses 
in connection with the maintenance of his 
widow and the maintenance and marriage of 
his minor daughters.” 

It seems to their Lordships that it would 
be a strained construction of a Will in that 
form (which manifestly contemplates death 
occurring at any time—with the receipt of 
property by way of survivorship—on the 
one hand, and the duties to be laid upon the 
survivor at any time, on the other hand) to 
say that the whole of these provisions fall to 
the ground, although Shambhuprasad had in 
point of fact left no male issue, because he 
did not die in that situation before the testator 
himself. The testator, in their Lordships‘ 


(8) 2 Madd. 810; 17 R, R. 223; 56 E. R. 349, 
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opinion, had clearly in view a much wider 
and more general provision, and they think 
that the events which have in fact occnrred, 
viz., the survival of the testator by his two sons 
and the death of one of these sons leaving a 
widow and daughters but no male issue, are 
events to which the Will has operative ap- 
plication. They accordingly do not donbi 
that Chunilal, the survivng son, is, as such 
survivor, entitled to the estate conveyed by 


this clause, and . that the. correlative 
obligation resting upon him comes into 
play. 


Their Lordships desire to puton resord 
an admission made by Counsel for tbe 
appellant to the effect that he had 
no knowledge of any property of the 
deceased testator in possession of the respond- 
ent, Shambhuprasad’s widow, and that, if 
the respondent came into possession of such 
property under urrangements made in the 
life-time of her husband with his brother 
the appellant, the present judgment would 
not be used to disturb such an arrange- 
ment. . 

Their Lordships do not feel themselves 
able to give effect to the argument presented 
under section 42 of the Specific Relief Act or 
to interfere with the judgment of the 
District Judge on this question of pro- 
cedure. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
and that the cause be remitted to the High 
Court in order that upon provision being 
made and security being given to its satis- 
faction for the maintenance of the respond- 
ent and for the maintenance and marriage 
expenses of the minor daughter a declaration 
and injunction be given in terms of the 
plaint. In view of the special difficulties in 
the construction of the Will the appellant 
will pay to the respondent all costs in- 
curred by her before this Board and in the 
Courts below. 


Appeal allowed. 
Solicitor for the Appellant:. Mr. Edward 
Dalgado. 
Solicitors for the 


Respondent: Messrs. 
. T. L, Wilson & Oo i 
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PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Hiroa Cova. 
April 7, 1914. 
Present:—-Lord Moulton, Sir John 
Edge, and Mr. Ameer Ali. 
Ohaudhri ABDUL MAJID— APPELLANT 
VETSUS 
JAWAHIR LAI; AND OTHERS — 


ResPoxDENTs, 

Limitation Act (XV of 1877), Sch. II, Arts. 179, 180 
—Appeal—Dismissal for want of prosecution — Decree 
capable of execution, that of lower Court —Interpreta- 
tion of statutes—Barred rights cannot be revived. 

An order dismissing an appeal for want of pro. 
secution does net deal judicially with the suit and 
can in no sense be regarded as an order adopting or 
confirming the decision appealed from. It merely 
recognizes authoritatively that the appellant has not 
complied with the conditions under which the appeal 
was open to him, and that, therefore, he is in the 
same position as if he had not appealed at all 

Where an appeal ponding before the Privy Council 
ia dismissed for want of prosecution the decree of 
the lower Court is not constructively turned into a 
decree of His Majesty in Council. The only decreo 
which isin existence is the decree of the lower Court 
inasmuch as there is no decree of His Majesty in 
Council in which it has become merged. Consequent- 
ly, the period of limitation for executing such a 
decres is three years under Article 179 and not 12 
years under Article 180 of the Limitation Act. 

A right to enforce a decree which had become 
barred before the Civil Procedure Code of 1908 
came iuto force cannot be revived. 


Appeal from a judgment and decree of 
the High Court, dated August 5th, 1910, 
affirming those of the Court of the Sub. 
ordinate Judge of Allahabad, dated October 
6th, 1909. . 


- FAOTS are stated in their Lordships’ 
jadgment and in the Fall Bench judgment of 
the Allahabad High Court reported in 7 


_Ind. Cas, 926. 


Mr. Lowndes, for the Appellant, contend- 
ed that the application by the respondents 
ought uot to have been treated as an appli» 
cation to enforce the order of His Majesty in 
Counsil of May 13th, 1901. The order did not 
purport ‘to be and onght not to be treated 
as a decree in the suit deciding the rights of 
the parties under the mortgage and was nob 
capable of enforcement in execution as sought 
by the respondent. In any view of the said 
application ib was barred by limitation. 

[Losp Mounton.—Appeal is no stay.) 

[Loro Mov.ton.—There is no execution 
here; there is no appeal. Order for non. 
progecution is anything but allowing the 
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appeal. Itonly says that it is of.no effect, 
Dismissal for non-prosecation does not raise 
it into a decreas of the Privy Council.] 

Reference was made to Bent Rat v Ram 
Lakhan (1); Order XXXIV, rule ò, of the Civil 
Procedure Code, 1908; Article 183 of the 
Limitation Act of 1908; sections 88 and 89 of 
the Transfer of Property Act, 1882, rapealed 
by Order XXXIV, rules 4 and 5 of Civil 
Procedure Code of 1908; Batuk Nathv. Munni 
Dei (2). 

Mesers. De Gruyther, K. O., and Dabe, for 
the Respondents, contended that the pro- 
‘ceedings were started under the old Civil 
Procedure Code of 1882 and, therefore, all 
the subsequent procesdings should ba dealt 
with io accordanca with the provisions of 
the same. ; ae 

[Loro Mou.rox.—Yours was au application 
to enforce the decree of this Board.) 

Effect of dismissal of an appeal or of a 
petition in India was to incorporate it into 
the original. Appeal to His Majesty stood on 
the same footing. 

[Loro Movrron.—Yon will enforce that 
order of His Majesty with costs. There was 
no enforceable order. ] 

[Loro Mouston.—The point is whether the 
order of the. lower Court merged into that 
of the Privy Council. It applies to acts in 
India and not to the Privy Council.] 

Reference was made to Rainh Tasadduq 
Rasul Khan v. Manik Ohand (3); Luchmun 
Persad Singh v. Krishun Persad Singh (4). 

Mr. Lowndes was not called on to reply. 

JUDGMENT. ` 

Lorp Mourtos.—Iu this case the relevant 
facts necessary and safficient to determine 
their Lordships’ decision on the appeal are 
very simple and are undisputed. 

The appellant is in the position of mort- 
gagor and the respondents of mortgagees 
under a mortgage, dated 3rd September 1868. 
In 1889 asuit was commenced before the 
Subordinate Judge of Allahabad to enforce 
that mortgage, and on 12th May 1890 a 
decree was passed by him for the sale of 
the property unless payment was made oa 
or before 12th August 1890. An appeal was 
brought from that decree to the Higa Court 
and on Sth April 1893 that appeal was 

(1) 20 A. 467; A. W. N. (1898) 77. 

(2) 23 Ind. Cas. 644; 18 O. W. N. 740. 
(3) 30 I. A. 85; 25 A. 109; 5 Bom. L. R. 100. 
(4) 8 C, 218; 10 0, L. R. 425, 5 
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dismissed and the decree of the Subordinate 
Judga confirmad. The mortgagor obtained 
leave to appeal to this Board but did not 
prosecute his appeal, and on 13th-May 1901 
the appeal was dismissed for want of proses 
cution, 

The present appeal relates to an appli- 
cation to the Sabordinate Judge, dated llth 
Juue 1909, fur an order absolute to sell the 
mortgaged properties; in other words, for an 
order directing enforcement of the order nist 
which had been confirmed by the decision of 
the High Court of Sth April 1892. Tt is 
not necessary to go into the particulars of 
this application bacause their Lordships are 
of opinion that any such application was 
barred by the Statute of Limitation, Article 
179, at the expiry of three years from the 
date of the decree, and, therefore, before the 
passing of the Codes of Civil Procedure of 
1908 under which the present proceedings 
purported to be taken, and their Lordships 
have no doubt whatever that inasmuch as 
the right to enforce the decree had once 
been barred no provisions of the Civil Proce- 
dure Code, 1908, operate to revive it. 


The chief matter of argument before this 
Board was a contention that the decree which 
it is sought to enforce had been construc 
tively turned into a decree of His Majesty 
in Connoil and assigned to the date of 13th 
May 1901 by virtue of the dismissal of the 
appeal for want of prosecution on that date, 
and that, therefore, the period of limitation 
was twelve years from 13th May 1901 by 
virtue of Article 180 of the Indian Limita- 
tion Act. Their Lordships see no founda- 
tion for this contention, which appears to 
have been the basis of the decision of the- 
Courts below. The order dismissing the 
appeal for want of prosecution did not deal 
judicially with the matter of the suit and 
could, in no sense, be regarded as an order 
adopting or confirming the decision appealed 
from, Ib merely recognised authoritatively 
thatthe appellant had not complied with 
the conditions under which the appeal was 
open to him, and that, therefore, he was in 
the same position as if he had not appealed 
aball. To putit shortly, the only decrea 
for sale that exists is the decree dated 8th 
April 1893, and that is a decree of the High 
Cours of Allahabid, The operation of this 
decree has never been stayed, and there is 
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no decree of His Majesty in Council in 
which it has become merged. The pariod 
of limitation applying to the enforcement 
of it at all material timss was, therefore, a 
period of three years. The respondents’ 
right is, therefore, barred by limitation. 

Their Lordships’ will, therefore, humbly 
advise His Majesty that this appeal shoald 
be allowed, aud that the application of Ilth 
June 1909 should be dismissed and that the 
respondents should pay the costs of that 
application and of the appeal tə the High 
Court as well as of this appeal. 

| Appeal allowed. 


Solicitor for Appellant: Mr. Douglas 
Grant. 
Solicitors for Respondents: Messrs. 


Barrow, Rogers & Nevile. 


MADRAS HIGH COURT. 
ORIGINAL Sipe Appeat No. 7 or 1913, 
January 28, 1914. 

Present:—Sir Arnold White, Kr., Chief Justice, 

and Mr. Justice Tyabji. 
RAHIMAN BI AND OTHERS-— PLAINTIFFS — 
APPELLANTS 
VET8US 


MAHOMED FATIMA BIBI AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Muhammdan Law—Gaft, essentials of—Possession—~ 
Presumption—-Father— Gift of corpus-— Son -—Life-estate 
in produce reserved, effect of. 

Where a gift under the Muhammadan Law is the 
subject-matter of a suit, it is necessary to consider 
its validity under two aspects, vizą whether the 
transaction is permissible under that law and, if so, 
whether the requirements of the law for giving effect 
to it have been fulfilled. 

In considering what is the exact kind of possession 
that must be required to complete and effectuate a 
particular gift, two things have to be considered, 


firstly, the nature of the subject of the gift, or when ` 


the subject of the gift consists of rights in or over 
some object, the nature of that object or thing 
as well as of the rights themselves, and secondly, 
whether the donee is in need of anything being done 
by the Court in order that he may derive that benefit 
which he alleges it to be the purpose of the gift that 
he should derive. 


There is nothing inherently impossible in posses- 
sion being transferred of the corpus of the subject 
of the gift though there is a stipulation that the 
donee will give to the donor the income of the subject 
of the gift 

The presamption that after the gift by a father te 
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his minor son possession by the father must be deemed 
to be on behalf of the son, cannot be extended to cases 
where the property is of sucha nature that a mere 
physical control over it is not the only indication as 
to the ownership of the property. 

Where afather made a gift of his house to his 
minor son under a registered-deed of gift which ran 
as follows: “I have this day given to you as a 
present the aforesaid house and ground according 
to the condition mentioned below out of my affec- 
tion towards you. The condition is as follows: Till 
my death 1 myself will collect and take the rent of 
the aforesaid house and ground for my livelihood,” 
and there was nothing to show that anything was 
at all done beyond the execution of the registered 
deed: 

Held that the gift conld not besaid to be valid 
without a consideration of the question whether 
possession of the property was transferred and in 
what way. 

Nawab Umjad Ally Khan v. Mohwmdee Begum, 11 M.I.A. 
517; 10 W.R. 25; 20 Eng. Rep. 195, Shaik Ibhram v, Shaik 
Suleman, 9 B. 146, Sharifa Bibi v. Gulam Mahomed 
Dastagir Khan, 16 M. 43, Vahazullah Sahib v. Boyapati 
Nagayya, 30 M. 519; 17 M. L. J. 562, Mahomed Buksh 
Khan v. Hosseni Bibi, 15 O. 684, Said Kasim v, Shatsta 
Bibi, 7 N.W.P.H.C.R. 318, Khajooroonissa v. Roushan 
Jehan, 20, 184; 26 W.R. 36; 3 I.A. 291, Jainabai v. Sethna, 
6 Ind, Cas, 513;12 Bom. L. R. 341; 34 B. 615, referred to. 


A appeal from the decree of the 
Hon’ble Mr. Justice Wallis, dated 19.b 
day of November 1912, in the Ordinary 


Original Civil Jurisdiction of the High 
Court and made in Civil Suit No. 50 of 
1911. 


Messrs. O. V. Ananthakrishna Iyer and 
0. P. Ramaswami Iyer, for the Appellants. 

Mr. G. Krishnaswami Iyer, for the Respond- 
ents, 


JUDGMENT. 


Waite, O. J.—I have read the judgment 
which has been written by my learned 
brother, and I concur, 

Tyapsr, J.—Tbe plaintiffs sue for a de- 
claration that each of the two deeds of gift 
dated the Sth October 1904, Exhibits A 
and B in the case, “was not complete and 
that it is incapable of conveying any pro- 
perty”? to the donee. The deeds of gift were 
(so far as material) idertical in terms and are 
translated in the following terms: “On the 
5th October 1904 the deed of gift known 
as conditicnal gifs of house and ground is 
written and given to Shahi Amed Sahib 
Mahomed Ibrahim Sahib as 
aee My own house and ground 
which are my self-acqnisition, which are 
now in my possession and which are situated 
on.,......,are valued at” (Rs. 3,000 in the 
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‘one case and in the other case Rs. 1,500), 
“As Ihave become an old man and as I 
intend that there should not be any dis- 
putes among my heirs after my life-time, I 
have this day given to you as a present. 
the uforesaid house and ground according 
to the condition mentioned below out of my 
affection towards you, The condition is as 
follows:—Till my death I myself will 
collect and take the rent of the aforesaid 
house and ground for my livelihood. After 
my life-time you should use and enjoy the 
aforesaid house and ground together with 
their entire income, fruit trees, wood trees, 
water, treasure, stone, etc., with power to 
sell, mortgage, gift away, etc., from genera- 
tion to generation, .. p 

Both deeds are executed by a father in 
favour of a minor son. The first issue framed 
in the case was as follows:— Are the deeds 
of gift invalid for the reasons given in 
paragraph 5 of the plaint?” | 

The allegation in paragraph 5 of the plaint, 
~ to which the issue refers, is that the donor 
“by the terms of the eaid deeds of gift retained 
expressly the possession of the said properties 
with himself, The plaintiffs, therefore, sub- 
mit that the said deeds of gift are incomplete 
according to Muhammadan Law and are 
inoperative.” 

The suit was heard by Mr. Justice Wallis, 
who begins his judgment with the words: 
“The main object of the suit is to question 
certain allegations made by a Muhammadan in 
his life-timein favour of his children reserving 
to himself a life-interest in the subject of 
gifts”. Mr. Justice Wallis, after referring 
in detail to the case of Nawab Umjad Ally 
Khan v. Mohumdes Begum (1) and to the 
passage in the Hedaya, Volume II, pages 293 
and 298 (page 483 of the one Volume 
edition) came tothe conclusion that the 
gift is valid. - 

The law governing the transfers contained 
in Exhibits A and B is the Muhammadan law 
and not laid down in the Indian Con. 
traet Act; for though Exhibits A and B are 
registered, “and are made on account of 
natural love and affection between the parties 
standing in a near relation to each otber,” 
yət they contain no agreement, nor any such 
promise, to do anything as may be specifi- 
cally enforced avd as is referred to, for 

(1) 11 M. IA. 517 at p. 547; 10 W, R. 25; 20 Eng. 
Rep: 195, ; 
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instanca, in illustration (b) to seotion 25 (1) 
of the Indian Contract Act, 


It seems to me that the questions involved. 
in this case are two-fold: first, whethor or 
not the transactions purported to be made 
are such that under the Mubammadan Law 
the parties have power to effectuate them by 
any act on their part, and, secondly, if the 
transactions are permissible under law, then 
whether the requirements of the law have 
been fulfilled so as to effectuate them. 


Where gifts under the Muhammadan Law 
are the sabject-matter of a suit, it is parti- 
cularly necessary to consider their validity 
from both aspects, though in cases such -as 
the present, the interdependence of the two 
considerations may be so greatas to make 
it difficult to discuss them separately. Thus 
it may be argned, as was apparently done in 
Nawab Umjad Ally Khan v. Mohumdee 
Begun (1) that the validity of the gift 
purported to be made can never be estab- 
lished because it isin its terms such that 
there can be no transfer of possession, , that 
the necessary requirements for the comple- 
tion of the transaction are by the very terms 
of the gift made impossible. The require- 
ment in question in the case referred to was 
transfer of possession. The Privy Council, 
in considering whether that requirement had 
been fulfilled in that case, laid down that 
where there isa real transfer of property 
by donor in his life-time and where the ` 
transfer is given effect to by possession 
being given of the “dominion over the 
corpus of the property,’ in such a case the 
transfer of possession is not to be deemed 
the less complete or effectual because it is 
shown that the donor bas stipulated with the 
donee that the recurring produce of the 
subject of the gift will be made over to 
the donor during the life-time by the donee. 


In coming to the conclusion they rely upon 
the authority of the passage in the Hedaya, - 
which [I have cited, and hold first that the 
corpus and the produce are distinguishable, 
and, therefore, secondly, that possession of the 
produce not being given does not affect the 
complete transfer of the corpus: thirdly, that 
“if the agreement for the reservation of the 
interest to the donor for his life is to be 
treated as a repuguant condition, repugnant 
to the whole enjoyment by the donee, here 
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the Muhammadan Law defeats not the grant, 
but the condition”, fourthly, that the arrange- 
ment between the donor and the donee was 
founded on a valid consideration and could 
have been enforced in the Courts of India as 
an agreement raising a trust (there was no 
question of its being enforced as the donor had 
died at the time of the suit), 

This ‘illustrates the close connection in 
cases of this nature between the question 
whether the transaction sought to be given 
effect to can in itself bə considered to be 
permissible under the law, andthe question 
whether, assuming that it is permissible, the 
requirements of the law for giving effect to 
gifts have been fulfilled. 

It would be’ a truism to say that if the 
transaction sought to be ‘effected is in its 
nature such that that cannot be done which is 
required by law to be done for effectuating 
the gifts, then the transaction can never be 
upheld as a completed gift. The difficulty 


arises in considering what is the exact kind’ 


of possession that must be required in order to 
complete and effectuate the particular gift— 
what particular acts must be done by the 
donor in order to transfer the particular 
subject ef gift to thedonee. Itseems to me 
that two considerations must amongst others 
be borne in mind in deciding this question: 
first, the nature of the subject of the gift or 
“when the subjectof the gift consists of 
rights in or over some object, then the nature 
of that object or thing as well as of the rights 
themselves and, secondly, whether the donee 
is in need of anything being done by the 
Court in order. that he may derive that 
benefit which he alleges it to be the purpose 
of the gift that he sbould derive, if I under- 
stand the theory of the Muhammadan Law of 
gift correctly; then there is one almost unfail- 
ing test for determining whether ornot the 
principle underlying the rules about posses- 
sion is satisfied as those rules have been 
applied in British India, that test is whether 
abthe time when the gift is alleged to have 
been completed the donee was placed in such 
a pestition that, without any further act on 
the part of donor or of those representing 
him or of the Court, the donee can have 
the benefit cf that which heclaims. In some 
cases this may not bea very easy test to 
apply.. Bat wherever it can be applied 
there remains no necessity for determining 
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in what manner possession must be trange 
ferred in the particular case: one result of 
applying the test is this, that if the donor 
has already effectuated a complete transfer 
to the donee, the gift is to that extent valid 
and complete: where, on the other hand, in 
making. a declaration of gift or in giving 
effect to it, the donor also promises that he 
will at some future time enlarge the interest 
then given tothe donee, in such cases, if 
the donor at the proper time does so enlarge 
the interest of the donee, there isa second 
gift on the second ocoasion, butif he does 
not so enlarge it, then the fact that at the 
time of the first gift he declared that he 
would do so cannot by itself give any rights 
to the Gonee. 

It would, therefore, seem that asa rule 
there cannot be sucha gift thatthe benefit 
derived from itis enlarged after the point 
of time when the gift is made, unless there 
is a second gift at the time when the benefit 
is to beso enlarged; and where the second 
gift (or other enlargementof the interest) is 
promised to be made after the death of the 
donor, the promise can operate, if at all, only 


“as a bequest. 


Does Nawab Umjad Ally’s case (1) con- 
travene this principle? I think not. In 
that case the Privy. Council found, as a fact, 
that the complete ownership of the subject 
of gift, the Government promissory-notes, 
had been trausferred to the donee; the donee 
in that case was entitled immediately on the 
gift to recover the interest accruing on the 
promissory-notes aud to control it. It was 
only by fresh actson the part of the donee 
that the donor received the interest accruing 
on` the promissory-notes from year to 
year: each such act might either have been 
considered a new gift proceeding from the 
donee to the donor, or, as the Privy 
Council preferred to do, it might be con- 
sidered to be done in performance of an 
agreement raising a trust and enforceable 
as sach. However that might have been 
the donor in that case did not come to 
the Court seeking the assistance of the 
Court to enforce the payment to him 


“of the interest on the promissory-notes and 


so tbe question of the validity or enforce- 
ability of that agreement was nob before the 
Court, The donee was in complete posses. 
sion and control of the notes; and hig 
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possession was sought tobe ousted by the 
heirs of the donor. It was not the donee 
who sought the assistance of the Court to 
effectuate what he alleged to be the purpose 
of the gift, but the heirs of the donor came 
to seek the assistance of the Court for that 
being undone which the donor had done. 

* In considering the effect of the caso in 
Nawab Umjae Ally Khan v. Mohumdee Begum 
(1) it must be borne in mind that the subject 
of the giftthere consisted of Government 
promissory-notes and a complete transfer 
of the possession of such notes, even apart 
from the right to receive their income, can 
be made much more easily thanis the case 
with immoveable property. Still the case 
isan authority for the proposition that there 
ja nothing inherently impossible in possession 
being transferred of the corpus of the subject 
ofthe gift though there is a stipulation that 
the donee will give to the donor the income 
of the subject of the gift. 

Coming to the facts of the present case, it 
had to be admitted by the learned Counsel 
who appeared for the respondent that the 
question as to whether there was any transfer 
of possession had not been considered in the 
judgment under appeal. The argument be- 
fore us was thatthe fact that the donee in 
this case was a minor son of the donor raised 
the presumption that possession had been 
transferred: that the possession of the father 
after the declaration of gift must be pre- 
sumed to be possession on behalf of the son, 
held by the father asthe guardian of the 
property of his minorson. Now this pre- 
sumption is one illustration of the general 
rule that where the donee is already in pos- 
session of the subject of tbe gift, no transfer 
of possession is necessary: the property of 
minor son would, in the ordinary course, be 
in the possession of his father and there 
would be, especially under the considerations 
in which the original texts of Muhammadan 
Law were wittten, nothing to indicate what 
portiun of the property in the actual posses- 
sion of the father belonged to him and what 
to the son. lu such a case declaration by 
the father to the effect that certain specific 
property was the son’s or had been transferred 
by him to the son, when such a declaration 
is made before the question in dispute was 
raised, and without any intention to defraud 
or defeat or delay his creditors, would natu. 
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rally be taken as strong evidence of the 
son’s ownership of the property. In the 
ciroumstancas of the case, there could be no 
transfer of possession following the transfer 
of ownership; for the actual physical posses- 
sion would be held by the father equally 
whether the owner were the father or the 
son, This, as I take it, isthe principle of 
the presumption. The presumption cannot, 
it seems to me, be extended to cases where 
the propertyis of such a nature that the 
mere physical control over itis not the only 
indication asto the ownership of the pro- 
perty. Thus I apprehend that it would not 
be said that where the snbject ofa gift 
consists of promissory-notes—-even were the 
gift to be governed entirely by Muhammadan 
Law—a mere declaration of the gift of the 
promissory-notes without any endorsement 10 
the name of the minor son would complete 
the gift. Where, on the other hand, the 
subject of the gift consists say of an article 
of ornamental furniture which is kept in.the 
house of the father, the declaration of the 
father may be all that can indicate who the 
owner of the property is. Thus in the Fatawa 
Alamgiri (Baillie’s page 529) it is stated: “the 
gift of a father to his infant child is comple- 
ted by the contract; and it makes no difference 
whether the subject of the gift be in his own 
hands or in deposit with another” (when that 
other holds it on behalf of the fatharand whose 
possession is the same as the possession of the 
father). ““Batifit be in the hands of an 
usurper, or of a pledgee or of a tenant who 
has hired it” (and whose control over the 
subject of-the gift is on his own behalf, not 
on behalf ofthe father) “the gift is not 
lawful” (z.e. by the mere “contract” or 
declaration of gift—‘for want of posses- 
sion”)—unless it is completed by the tenants 
being asked to attorn t> the donee: Shark 
Ibhram v. Shaik Suleman (2), Sharifa Bibi v. 
Gulam Mahomed Dastagir Khan (3). The con- 
tract between the rules contained in the two 
sentences illustrates, it seems to me, the point 
under consideration. In tne former case there 
is nothing else which the father can be expect- 
ed to do, after the ownership of the property 


‘is transferred: in the latter case the tenants 


being in actual possession they can be made 


(2) 9 B. 146. 
(8) 16 M. 43 at p. 48; 3 M. L, J. 14, 
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to attorn to the donee. It is true that the 
attornment by the tenant is not referred to 
in this connection in the Fatawa Alamgiri as 
a means of transferring possession: but the 
exercise of acts of ownership is elsewhere 
referred to as equivalent to holding posses- 
sion. The particular acts of ownership must 
vary with the nature of the property and 
conditions of holding it in the society in 
question; in British India where the pro- 
perty transferred is in the occupation of 
tenants, the act consists of making the 
tenants attorn to the transferee. In the 
application of the rules to gifts of immove- 
able property in British India, the various 
means must be borne in mind by which the 
father can indicate that he has made a trans- 
fer of the ownership of the property so as 
to show that thenceforward it is the son’s, 
such as mutation names in the Municipal 
and other records. Some of these steps 
are in the nature of an assertion of owner- 
ship; others are not very clearly distinguish- 
able from it. 

We have nothing in the present case to 
show whether the father did all that he 
had to do or could do for the purpose of 
making a complete transfer. There is 
nothing to show if anything at all was 
done beyond execution of the registered 
deeds. It has repeatedly been held that mere 
registration of the property in the names 
of the donee does not amount to a transfer 
of possesston, Vahazullah Sahib v. Boyapati 
Nagayyu (4) and, onthe other hand it has 
been held that if the donor does everything 
that is in his power to do for transferring 
possession, that would be sufficient. See 
. Mahomed Buksh Khan v. Hossent Bibi (5). 

For these reasons it seems to me that 
the argument of the respondent cannot be 
accepted, that the gifts (being in favour 
of a minor son) were completed by the mere 
declaration of the father. 

On the other hand for the appellants 
it was suggested that the conditions of the 
gifts as appearing on the face of the deeds 
of gift were essentially such that the 
gifts could never bs completed. Ist was 
arged in reply to this contention that 
this was acase where in effect a life-in-~ 
terest was reserved to the donor and that 


(4) 80 AML. 619; 17 M, L. J. 562. 
(5) 15 0. 684, 
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the decision in Nawab Umjad Ally Khan v 
Mohumdee Begum (1) lays down that a 
life-interest may be reserved without affect- 
ing the completion of the gift. The Privy 
Council decision, however, cannot, it seems 
to me, be construed as laying down that 
proposition in those broad terms. It cer- 
tainly seems to me that that decision does 
not lessen the necessity of considering iu 
every case the question whether, as a matter 
of fact, the gift has been completed by 
transfer of- possession. I have already 
indicated some of the considerations which, 
in my view, ought to be borne in mind 
in deciding this point. The Conrts will, no 
doubt, lean towards giving validity to such 
transactions. As the Privy Council point 
out “unless some authority had been cited to 
show the transaction invalid, effect should have 
been given to the manifest intention of the 
parties:” Nawab Umjad Ally Khan v Mohum- 
dee Begum (1). Still it seems to me that 
the transaction purported to be effected 
may be of sucha nature as to be in itself 
nugatory as a gift inter vivos and impossible of 
effect being given to, as such. Though 
purporting to be a gift it may in effect be such 
that its validity must be tested by the rules 
applying to testamentary dispositions. Sayad 


‘Kasum v. Shaista Bibi (6) and Khaijoor- 
oonnissa v. Roushan Jehan (7). This 
condition is alluded to by Mr, Justice 


Beaman in avery suggestive judgment re- 
ported as Jainabai v. Sethna (8) though 
some statements contained in that judg- 
ment seem to me to require further con- 
sideration. 

The result appears to be, therefore, that, 
on the one hand, it would be wrong 
in the present case to proceed on the 
basis that there was no necessity for any 
kind of possession being transferred, there 
must be something to indicate that the 
transaction was not merely a nominal one 
and that its operation was not postponed till 
after the death of the donor. On the other 
hand, on the materials before us, without 
giving to the respondents an opportunity to 
prove that, as a matter of fact, the gifts were 
completed by transfer of possession, it seems 
to me that it would be ansafe to say at the 


(6) 7 N. W. P. H. O. R. 313. 
(7) 20. 184; 26 W. R. 36: 3 I. A. 291. 
(8) 6 Ind. Cas. 513; 34 B. 615; 12 Bom, L, R. 341, 
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present state that the gifts in-their very 
terms were such that they could not have 
been completed at all; the respondents are 
„entitled to place their case before the Court 
and if they wish to adduce any evidence in 
support of it, I think they ought to have an 
opportunity for doing so. 


Mr. Justice Wallis has not considered 
whether (1) possession of the subject of the 
gifts in question wag in any way purported 
to be actually transferred by the donor to the 
donee, and (2) if so in what way possession 
was purported to be transferred, nor (3) has 
he considered whether after the alleged gifts, 
acts of ownership were exercised over the 
subject of gift by the donor or the donee or 
by some person acting on bebalf of the 
donee. It seems to me to be necessary that 
that question should be considered and I am 
of opinion that the case should be referred 
back to him with a request that he should 
record findings on these questions after taking 
such further evidence as the parties may 
desire to adduce, ; 

: Oase returned. 


ed 


ALLAHABAD HIGH COURT, 
Civit Revision Appiroarion No. 116 or 1913. 
March 9, 1914. a 
Present: —Mr. Justice Rafique and 
` Mr. Justice Piggott. 
BABU RAM DUBE— PETITIONER — 
` APPLICANT 
versus 
RAMJAS DUBE—Obppositz Party— 
RESPONDENT. 

U. P. Land Revenue Act (IIE of 1901), ss. 111, 112 
—Order of Assistant Collector referring parties to Civil 
Court—Not decree—No appeal. 

An order of an Assistant Collector referring the 
parties to the Civil Court is not a decree within the 
_ meaning of sub-section 3 of section 111 of the U. P. 
Land Revenue Act, ITI of 1901, and hence no appeal 
lies to the District Judge from such an order. 

Application for revision against the decision 
of the District Judge of Ghazipur, dated 9th 
April 1918. 
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` 


The Hon’ble Dr. Te} Bahadur Sapru, for 
the Applicant. f 

Dr. S, N. Sen, for the Respondent. 

JUDGMENT.—This application in revi- 
sion arises out-of a partition sait., An 
objection was filed raising a question of title, 
and the matter came before this Oourt in 
second appeal in consequence of a refusal 
by the District Judge to exercise appellate 
jurisdiction in respect of the order originally 
passed by the Assistant Collector, This 
Court directed the District Judge to dispose 
of the appeal before him on the merits and ` 
the District Judge returned the case to the 
Assistant Collector with orders to dispose 
of the objection before him on the merits. 
The Assistant Collector thereupon referred 
the parties to the Civil Court. This order 
was appealed to the Districh Judge and it 
has been-reversed by him in appeal, on the 
ground that the Assistant Collector should 
not have referred the parties to the Civil 
Court after he had in the previous proceed- 
ing begun to inquire into the merits of the 
objection himself. The application in 
revision before us is based on the allegation 
that no appeal lay to the District Judge 
from the order of the Assistant Collector. 

Without pronouncing any -opinion as to 


“the propriety of the Assistant Collector's 


order, we feel bound to say that it was not 
a decree under sub-section 3 -of section 111 
of the`United Provinces Land Revenue Act, 
and we cannot see our way to holding that 
an appeal against it lay-to the Court of the 
District Judge. We must, therefore, accept 
this application and set aside the order of the. 
District Judge. The applicant will get his 
costs in this Court, 
Application accepted, 
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LODIS EDOUARD LANIER V, THE KING. 


PRIVY COUNCIL, 


APPEAL FROM THE SUPREME CouRT oF 
SEYCHELLES. 

November 5, 1913. 
Present:—lord Danedin, Lord Shaw, Lord 
Moulton and Sir Samuel Griffith. 
LOUIS EDOUARD LANIER — APPELLANT 


versus 
; THE KING—Responpest, 


Seychelles Penal Code, s, 216--Embezzlemeni —Civil 
and Criminal Liability— Distinction between invasion of 
liberty and just rights of citizen— Grave and injurious 
miscarriage of justice—Leave to appeal to Privy Council 
~~Practice. 5 

Section 216 of the Seychelles Penal Code does not 
refer alone to tho failure to restore or replace 
goods, money, etc., in forma specifica, and, therefore, 
ig not inepplicable to a position like that of the 
ordinary breach of agency or trust, in which money, 
in the sense of the actual notes, sovereigns, or the 
nke, does not fall to be returned, but only its equiva- 
enti, 

Upon the other hand, no countenanco can be given 
to the view that the language of the Statute can be 
used to rank within the category of crime conduct 
or actions which donot essentially partake of the 
natare , of embezzlement in the sensa in which that 
term is ordinarily and properly understood. 
Although the term “embezzle’ is supplemented by the 
terms “squander away or destroy,” the whole context 
and the view of the section show that the latter ex- 
pressions are amplifications or exemplifications of the 
operations which are of the nature of embezzlement, 
in the sense that the conduct which is libelled’ has 
been a wilful appropriation by the aconsed of the 
property of another, or after possession of the same 
has been acquired, of the wilful squandering or des- 
truction of it to his prejudice. 

The mixture of the funds of another with one’s own 
fund may be in many oases natural and proper and 
in another case convenient but irregular and in the 
third both irregular and criminal. The distinctions 
between these casesrequire to be treated with the 
greatestjudicial care,so as, while preservin g the amplest 
civil responsibility, to prevent the third or criminal 
category from being extended to mistaken though con- 


venient acts. This is only to say that apart from con. ` 


structive criminal responsibility which may bei 

ponsi y be imposed 
by Statnte, a Courtof justice cannotreach the ponelasi0a 
that crime has been committed unless it bea just 
result of the evidence that the accused in what 


was done or omitted by him was moved by b i 
Pa, y the guilty 


Tn criminal cases the Judicial Committee of the 
Privy Council does not lightly interfere 
does so where justice has been gravel 
juriously miscarried even although the p 
are taken to have been cnobjectionable in 


, it only 
y and in- 
roceedings 
form. 


The appellant on being empowered b i 
: y the gnardian 
of a minor to act for the guardian in the pai fora 
and the investment of the Property of the , minor 
opened a regular account and received the minor’s 
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funds and made advances, sometimes far in.excess of 
the receipts. Jn 1910, a large sum having become 
payable to the minor from a third person the latter 
credited the amount to the appellant’s overdrawn 
account with the bankers. No concealment of any 
kind was practised, accounts were regularly kept 
and advances were mada as before out of this money. 
In 1911 the appellant being called upon to show what 
cash he had in hand belonging to the minor, stated 
fully and exactly how the matter stood; and on being 
required by the friends of the minor to invest or 
pay the amount or to give a guarantee therefor, at 
once gave the requisite guarantee. 

Upon this the appellant was prosecuted, convicted 
and sentenced to 18 months’ imprisonment with hard 
labour for having wilfully, fraudulently,and unlawfully 
ombezzled the minor’s money which had been deli» 
vered to him as agent or proxy of the minor’s 
guardian: 

Held, quashing the judgment and sentence appealed 
against, that the Court below had lost sight of tho dis- 
tinction between a civil and a criminal liability and 
that the sentence pronounced against the appellant 
formed such an invasion of liberty and such a denial 
of just rights as a citizen that their Lordships felt 
called upon to interfere. 


Messrs. E. M. Pollock, K. U. and R. W. Lee, 
for the Appellant. 

Sir Robert Finlay, K. O., and Mr. O'Hagan, 
for the Crown. 


JUDGMENT. 


. Lorp Sasaw.—This is an appeal from a 
conviction and sentence of the Supreme Court 
of Seychelles. It was pronounced on the 5th 
July 1911 by the Acting Chief Justice, who 
tried the case without a Jury. 


.The appellant is a merchant in Mahe 
one of the Seychelles islands. He was at 
the time of the proceedings a member of the 


, Legislative Council of the Colony and Consul 


for the French Republic, and he held 
various important cozamercial agencies. He 
was managing director of the firm of Lanier 
and Company. 


It is for obvious -reasons undesirable to 
comment upon various peculiarities of the 
case, and it is expedient to confine even the 
statement ‘of the circumstances to the barest 
narrative. Sach a narrative is, however, 
necessary. ` 

There was in the colony a family of two 
minor children named Juablache. At a 
family council, duly held under the law of 
the colony (derived from the French Civil 
Code) Miss Lucie Lablache was appointed to 
the office of their guardian. On the 14th 
November 1908 she executed in favour of 
fhe appellanf = Procuration or power-of- 
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atLorney, and on the 2nd April 1909, on the 
eve of her leaving with the children for 
Europe, she confirmed the Procuration by 
what is called a Deed of Maintenance, 
Under these deeds the appellant had 
the amplest powers to act for the guardian 
in the ingathering and the investment, 
either with or without security, of the pro- 
perty of the minors, | 

Acting under these powers, certain 
funds were received and remittances of 
money were from time to time made by 
Messrs. Lanier and Company, the appellant’s 
firm. 

From begiuning to end of these proceedings 
no suggestion has evér been made that 
either the minors personally, or Miss Lablache, 
‘their guardian, ever complained of, or are 
now or ever were dissatisfied with, the 
conduct of the appellant or his firm. Miss 
Lablache's anxiety appears to have been 
solely that a high rate of interest should be 
obtained, and this was done. 

A circumstance of importance is that these 
payments were made by the firm of Lanier 
and Company. This firm’s interposition 
(presumably at the instance of the appel- 
lant) appeara to have been highly in the 
interest of the minors ih past years, A 
regular account was opened, and from the 
year 1906, the minors’ funds were received 
and advances made from time to time by 
the Company. Theadvances were sometimes 
far in excess of the receipts; and indeed in 
the end of 1908, whereas the receipts had 
been. Rs. 6,119, the advances had been no 
less than Rs. 9,435. 


In November 1910 a sum of Rs. 35,313 
became payable ‘to the minors by M. 
.D’Emmerez de Charmoy. This gentleman 
proposed at first to pay by an order in 
‘favour of the appellant and drawn upon 
the appellant’s bankers, Messrs. Said and 
Company, but the transaction took the 
shape of crediting the’ amourt to Messrs. 
Lanier and Company in their account with 
their bankers, which account was overdrawn. 
This was an undoubted irregularity. Their 
Lordships incline to think that it occurred 
simply because the firm had been acting 
inthe minors’ interest and had had direct 
account with them for many years. No 
concealment of any kind was practised. The 
minors’ account with Messrs, Lanier ard 
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Company was duly credited and all the 
entries throughout are openly and regularly 
made. After this date the firm continued 
to make advances as before out of this 
money which was lying. with ib at-interest. 
The receipts for the last three remittances 
are produced they are dated in February, 
April and May 1911 and cover payments of 
1,500 frances. So far as M. I Rmmerez 
de Charmoy. was concerned, he. also saw 
no objection to bis payment being thus 
dealt with. Jnstead of ‘making it to Mr. 
Lanier and getting that gentleman's receipt, 
he was aware that the bankers had simply 
credited their customers Lanier and Oom- 
pany with the amount. He was undoubt- 
edly also aware of the ‘history of the 
family, of the standing of the firm, and of 
its previous relations with the minors, Thas 
there was anything criminal being done does 
not at that time seem to have entered into 
any person’s mind, 


On the 20th June 1911, however, a family 
council was held, which was pres‘ded over 
officially by Mr. Alexander Wit.:amson, 
the Acting Chief Justice. A “Mr. Finlay 
Gemmel, friend,” asked that Mr, Lanier 
“must show what cash he has in hand 
belonging to the minors.” Thereupon the 
appellant stated fully and with almost 
complete exactness how the matter stood. 
Mr.-Gemmel suggested that the amount be 
invested or paid orthat a guarantee be 
given by Mr. Lanier. This was perfectly 
reasonable, and an adjournment was made 
till the 27th June to enable one of these 
courses to be taken. Mr. Lanier acquiesced 
and on the 27th June a guarantee for 
Rs. 84,000, with a mortgage over the 
properties, was offered by Mr. Lemarchand, 
and this offer was, of course, uranimously .° 
accepted. One would have thought that 
everything was now satisfactorily arranged 
and ended. The minors’ interests were 
completely protected. Sharply . as the 
appellant had been pulled up, he had 
answercd the call: the council were satisfied : 
and the guarantee and mortgage were put 
upon recerd, Jt seems incredible, but it is 
the fact, that it was after all this had 
been ‘done that criminal proceedings were 
instituted against the appellant cxuder the 
Seychelles Penal.Code. Š 

On the same day an information was 
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filed charging Mr. Lanier with having 
wilfully, fraudulently and feloniously 
embezzled the minors’ money on the pre- 
vious 3lst of May. And on that day, viz., 
27th June, a warrant was issued for’ Mr. 
Lanier’s arrest. On the next day, namely, 
the 28th Jane, the Chief Justice informed 
the family council that ha had communicated 
with the Crown- Prosecutor. The proceed- 
ings thus started were pursued with 
alacrity and vigour. The Prosecutor con- 
sidered it desirable-that a member of the Bar 
should conduct the case, and the family 
council, again presided over by the Chief 
Justice, appointed two, and arranged about 
their-fees, 

On the Ist’ November the Prosecutor 
moved the Chief Justica to be allowed to 
make drastic amendments to the information, 
including one which altered the tempus delicti 
to the 20ch June 1911.° These amendments 
were objected to; the objections were repelled 
and the trial was fixed for four days after- 
wards, namely, the 5th July. 

On the 5th July an application was made 
for a week’s adjournment to enable Counsel 
to be employed for the defence, ard a tele- 
gram from Tamatavi, stating that Counsel's 
passage was booked, was produced. The 
application was refused. The evidence led 
was substantially in accord with the narra- 
tive already given. The books were produced 
with all the entries inorder. No further 
facts Suggesting criminality werd proved. 
In short, Counsel for the Crown at the Bar 
of this Board very properly admitted that he 
could not contend that any Jury “upon 
the evidence submitted would have, con- 
victed the appellant of crime. The Chief 
Justice, however, convicted Mr, Lanier and 

, sentenced him to be imprisoned for eighteen 
months with hard labour and to pay the costs 
of the prosecution. 

Application’ for leave to appeal to the 
Supreme Court of Mauritius was refused, on 
the ground that the case was not appeal- 
able. ` This was correct. Had the sentence 
been for two years an appeal would have 
lain. A request was made that the sentence 
be increased so as 
appealable. This was refused. An attempt 

was then made to bring the proceedings 
“before the Sapreme Court of Mauritius by 
csrtiorart, with a view to their being quash- 
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ed. The learned Judges of that Colony 
not obscurely intimated that the affidavits 
before them disclosed a grave question, 
but they were constrained to decide that 
they had no jarisdiction to entertain auch an 
application. 


Application for leave to appeal to His 


Majesty in Council was then made and was 
granted by this Board. 
Many. grounds for a reversal of the 


judgment appealed from have been made, 
and in the affidavits which form part of 
the present Record others also of a grave 
character are saggested. It appears to their 
Lordships, however, that the matter may 
be disposed of by a consideration of the facts 
above mentioned, of the judgment itself 


. and of the reasons stated therefor, the whole 


being viewed in the light of the Statute. 
The information, as amended, upon which 
trial proceeded, was as follows:— That on 
or about the 20th day of June in the year 
of our Lord one thousand nine hundred and 
eleven, at Seychelles, at a place called 
Victoria, one Louis Edouard Lanier, Merchant, 
residing at Victoria, did wilfully, fraudulent- 
ly, and unlawfally embezzle to the prejudice 
of the minors Lablache, theowners thereof, the 
sum of thirty-four thousand one hundred and 
ninety-one rupees and thirty-three cents, 
which sum had been delivered to the said 
Louis Edouard Lanier merely in pursuance 
of a deposit or trust whilst he was acting 
in his capacity as agent or proxy of the 
said minors’ dative guardian, viz,, Lucie 
Lablache, and as sub-guardian of the said 
minors, with the condition that the same be 
returned or produced against the form of the 
Statute in such case made and provided and 
against the peace of our Lord the King, his 
Crown and Dignity.” 

The statutory ground of the information 
was not stated in its text. Baton the 
lst July'when the motion for amendment 
of its terms was made, the Crown Prosecutor 
announced that he proceeded upon section 
916 of the Seychelles Penal Code. That 
section is as follows :— 

“Whoever embezzles, squanders away or 
destroys, or attempts to embezzle, squander 
away, or destroy, to the prejudice of the 
owner, possessor, or holder thereof, any guods, 
mcnsy, valuable security, bill, acquittance, or 
other document containing or creating an obli- 
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gation or discharge which has been delivered 
to.such person merely in pursuance of any 
lease or hiring, deposit, agency, pledge, loan 
(pret a usage) or for any work with -or with- 
cut a promise of remuneration with the 
condition that the same be returned or 
produced or be used or employed for a 
specific purpose, shall be punished with 
imprisonment and a fine not exceeding three 
thousand rupees (Rs. 3,000).” 


In the construction of this section placed 
before the Board by the learned Counsel 
for the appellant, an argument was presented 
that the section refers alone to the failure to 
restore or replace goods, money, &e , in forma 
specifica, and that the section was accordingly 
‘inapplicable to a position like that of the 
ordinary breach of agency or trust, in which 
money, in the sense of the actual notes, 
sovereigns, or the like, does not fall to be 
returned, but only its equivalent, And the 
argument proceeded substantially to exclude 
all such ordinary cases as embezzlement 
from the ambit of the Seychelles Oode, 
as it was also maintained that that crime 
was not dealt with by any other or more 
nearly applicable section. 


Against this- argument, Gana for the 
Crown protested, and, in their Lordships’ 
opinion, the protest was well founded. The 
Statute does not appear to be limited in the 
sense contended for. . 


Upon the other hand, no countenance can 
be given tothe view that the language of 
the Statute can be used to rank within the 
category of crime, conduct, or actions which 
do not essentially partake of the nature 
of embezzlement in the ‘sense in which 
that term is ordinarily and properly 
understood. Although the term “embezzle” 
is supplemented by the terms “squander 
away or destroy,” the ‘whole context and 
view of the section show that the latter 
expressions are amplifications or exemplifi- 
cations of the operations which are of the 
nature of embezzlement, in the sense that 
the conduct which is libelled has been a 
wilfal appropriation by the accused of the 
property, of another, or, after possession 
of the ,same had been acquired, of the 
wilful squandering or destruction of it to his 
prejudice. The mixture of the funds of 
another with one’s own funds may be in 
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many cases natural and proper, in other 
eases convenient but irregular, and in the 
third, both irregular and eriminal. The 
distinctions between these cases require to ba 
treated with the greatest judicial care, so 
as while preserving the amplest sivil 
responsibility, to prevent the third or crimi- - 
nal category from being extended to mistaken 
though convenient acts. This is only to say 


, that apart from constructive criminal respon- 


sibility which, of course, may be imposed by 
statute, a Court of Justice cannot reach the 
conclusion that crime has been committed 
unless it bea just result of the evidence 
that the accused in what was done or 
omitted by him was moved by the guilty 
mind. Itis sufficient with regard to the 
judgment before the Board of the Acting 
Chief Justice to remark that such distinctions 
and, in particular, the distinction between 
criminal liability and civil liability to” 
account, hardly seem to have been present to 
his mind. 

Two observations may be quoted which 
make this clear:— 

“Phe actis wilfol and fraudulent if he 
ought to foresee that a prejudice can result. 
It is not sufficient for him to state that he 
did not wish to cause prejadice, nor can he 
defend himself by saying that he did not 
foresee the result. He ought to have 
Ib was his duty not only to him- 
self, but to those for whom he acted, to take 
such precautions and to have exercised such 
foresight as would not have involved him 
in the possibility of causing prejudice.” 

In so far as this is a statement of law, it ia 
a proposition of constractive crime, and does 
not appear to be warranted by any general 
principle of lawor by any sound interpretation 
of the section. 

The second passage applies the erroneous 
doctrine thus: — ; ž 


“In this case the wilful and fraudalent 
intent resulted from the fact that the 
accused so used the moneys entrusted to 
him that he rendered himself . unable to 
produce them when the demand was formally 
and legally made by the family council.” 

It is sufficient to say that, in the opinion 
of their Lordships, even though the legal 
doctrines proceeded upon were sound, the 
facts proved do not warrant, bat negative, 
the conclusion drawn. The alleged date of 
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the crimeis the 20th June, Thatis the 
very dateon which the position was ‘ex- 
plained by the appellant, and it was arranged 
that full security should be given, and it wag 
given as stipulated. It would be straining 
the Act to apply it to anything done on that 
date, or indeed to the facts as a whole which 
were proved in this case. . 

Their Lordships are of opinion thab the 
rules thus laid down by the Judge are in 
no respect safe guides in a matter of cri- 
minal responsibility. If they were, all 
persons taking charge even for a day, or ab 
the earnest solicitation of friends, of funds 
for investment could be held criminally. 
liable for errors in investment, or even for 
sanguine 


forecasts about investments, 
, although their motives had been generous, 
and their conduct undeniably honest. 


These proposibions are not made in order to 
mitigate the rigour of that civil responsibility 
which must attach to all dealings with 
the property of others; bat they are so 
elementary as grounds of distinction between 
the categories of liability in a civil 
as distinguished from a criminal suit, 
that their Lordships regret that they appear 
on this occasion to have been left out of 
judicial view. 

This omission would ia any cage be serious, 
but in the present case the point is not 
merely formal, and the sentence pronounced 
against the appellant formed such an inva- 
sion of liberty and such a denial of his 

just rights as a citizen that their Lordships 
` feel called upon to interfere. 

Tn criminal cases this Board does not lightly 
interfere. To use the language of Lord 
Watson in the case of In re Dillet (1):— 


“Sach appeals are of rare oocurrence, 
because therule has been repeatedly laid 
“down and has been invariably followed that 
Her Majesty will not’ review or interfere 
with the course of criminal proceedings 
unless it ba shown that by a disregard of the 
forms of legal process or by some violation 
of-the principles of natural justice, or other- 
wise, substantial and grave injustice has 
been done.” 

The ‘appeal. will be allowed, but not on 
avy matter-of form, Having carefully 

(1) (1887) 12 A, C. 459 at p. 467; 56 L. T. 616; - 
86 W. R. 81; 16 Qox O. C. 241, 
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examined all the evidence, their Lordships 
are of opinion that the facts did nof, on any 
just or legal view of them, warrant.a con- 
viction. It is unnecessary to consider argu- 
ments asto the rushing of the procedure 
or the harshness of the sentence, for, in their 
Lordships’ view, even although the pro- 
eeedings are taken: to have been unobjection- 
able in form, justice has gravely and injuri- 
ously miscarried. 

Their Lordships will humbly advise His 
Majesty that the appeal be allowed, that 
the judgment and sentence appealed from 
be quashed, and that the appellant be dee 
clared not guilty of the offence charged. 


“Looking to the exceptional nature of the 


case the Crown will pay to the appellant 
the costs of the appeal. There will also 
be restored to him the amount of the costs 
of prosecution paid under the judgment of 
‘the Court below. 


Appeal allowed. 


Solicitors for the Appellants: —Messrs, 
Loughborough, Gedge, Nisbet and Drew. 

Solicitors for the Respondent: —Meassrs. 
Sutton, Ommanney and Hendall, 


PRIVY COUNCIL, 
APPEAL FROM THE Carer Court cr 
Lower Burma. 

April 7, 1914, 
Present:—Lord Shaw, Lerd Sumner, 
Lord Parmoor, Sir John Edge, and 
Mr. Ameer Ali. 
CHANNING ARNO LD—AppatLsnr 


versus oo 
EMPEROR— RESPONDENT, 

Peral Gode {Act XLV of 1880), ss. 499, 52—Criminal 
Procedure Code (Act V of 1898), ss, 297, 342, 497— Kvi- 
dence Act(T of 1872), 8.105 — Good faith— Freedom of Press 
—Privilege of Jowrnalist—Privilege of other subjects 
—Privilege of Judge—Criticism—Fair comment —Truth 
— Reasonable grounds—Defamalien —Gross tibel ~lalse 
imputations —Justification—Absence of due care and 
atlention— Bail —Charge to Jury—Misdirection—Privy 
Council practice—Criminal appeal— Royal prerogative 
—Constitutional and administrative reason—Court of 
Criminal Appeal in England, rules and procedure of, 
how far binding on Privy Council. 

The ‘distinction between the first and tho second 
exception to section 499, Indian Penal Code, is that 
the former deals with an expression of opinion, 
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No privilege attaches to the profession of the Press 
as distinguished fromthe members of the Public. 
. The freedom ofa journalist is an ordinary part 
of the freedom of the subject and to whatever 
lengths tle subject in general may go, so also may 
the journalist, but, apart from statute law, his privi- 
lege is no other and nohigher. In other words, the 
range of a journalist’s assertions, criticisms, or com- 
ments is as wide as, and no wider than, that of any 
other subject. No privilege attaches to his posi- 
tion. 

On the other hand, no privilege or protection 
attaches to a Judge, which exempts his public aots 
from free and adverse comments. He is not above 
criticism, his conduct and utterances may demand 
it. Freedom would be seriously impaired if the 
judicial tribunals were outside of the rangeof such 
comments. 

A declaration or an opinion expressed in his judg- 
ment by a Magistrate or Judge is open to searching 
and severe observations, and may be freely criti- 
cised and commented upon by the Editor of a news- 
paper. - But where the criticism is converted into 
an attack upon the Judge or Magistrate as a conspi- 
rator against justice, a traitor to his oath, a trick- 
ster, a man who has mancuvered his procedure so 
as to defeat truth and protect an associate, it is for 
the person who has uttered these things to justify 
.them, or, under the Indian Penal Code, to establish 
affirmatively that he believes them to be true, 
and that on reasonable grounds. 

One McCormick, a planter, was charged with 
having abducted and committed rape upon a girl of 
about 11 years of age. Mr. Buchanan, the Sub- 
Divisional Magistrate, thought that there was a case 
for committal, But Mr. Andrew, the District Magis- 
trate, released McCormick on bailand after holding 
an enquiry into the matter discharged the accused. 

The appellant Mr. Arnold, the Editor ofa news- 
paper, published two articles which contained a series 
of libels of the grossest' character against Mr. An- 
drew. These libels were atleast seven in number. 
First, of conspiracy with a Police Officer, Captain 
Finnie, to prostitute justice by saving McCormick. 
Secondly, of havihg, apparently knowingly and 
as part of the partisanship, bailed out McCormick 
for a non-bailable offence. Thirdly, of having 
misled the girl, her parents and friends, by 
leaving them without professional advocacy. 
Fourthly, of having perverted the course of 
truth by employing an interpreter who wasa paid 
parasite of the accused., Fithly, of having tried the 
case in camera. Siwthly, of not having called certain 


witnesses in the enquiry. Seventhly, of having heard - 


the case knowing that certain people objected to his 
doing so. 

The appellant when charged with defamation of 
Mr. Andrew pleaded that although the imputations 
made by him were. false, yet his case fell under 
exception 9 to seotion 499, Indian Penal Code, 
-because he believed those imputations bona fide and 
had given due care and attention to their truth. In 
support of his defence, the appellant put forward three 
points: jirst,a letter containizg along narrative 
incriminating McCormick and also Mr. Andrew and 
others, had appeared in another newspaper some 
months before the appellant’s articles were published; 
secondly, Mr, Buchanan, the Sub-Divisional Magis- 


INDIAN UASES, 


[16]4 


trate thought that there wasa casefor committal; 
thirdly, the admitted couduct of McCormick him- 
self towards the girl; and justification of his belief 
in the truth of the libels was also olaimed on the 
ground that Mr. Andrew had released McCormick 
on bail, though the offence was a non-bailable one. 

Against the said defence the prosecution maintain- 
ed (1) that to the appellant's knowledge the 
Government had found on enquiry thatthe allega- 
tions made in the letter on which he relied were 
withont foundation. ii 

(2) That the appellant re-opened the old incident 
after some mouths without receiving any fresh 
information and without discovering any fresh ' 
facts. . 
(3) That the appellant neither defended | the 
article as true nor did he give any assistance on the 
subject of what were the actual things upon which 
he founded his own beliefs, nor upon what the steps 
were, if any, which he took to investigate their 
truth before giving them to the’public. 

(4) That when the appellant was asked by the 
Magistrate whether he wished to make any explana- 
tion of his position in the case as to his bona fides, 
etc., he simply answered that he had nothing to 
say. 

(5) That in the course of his trial when the appel- 
lant discovered the truth that far from refusing to 
provide an Advocate to prosecute McCormick, Mr. 
Andrew had done his very best to secure one and 
that he had also anxiously endeavoured to employ an 
“interpreter trusted by all parties,” thatis to say, 
when the appellant had discovered his gross mistake, 
he should not have adhered to the libel but should 
have acknowledged his mistake and tendered an 
apology: 

Held, (1) that although the appellant had made 
a fair and statable case in support of his defence, 
yet the answer with which he was met gave a 
severe shock to his plea of bona fides and established 
that in publishing the libels, which he admitted to 
be false, he did not act in good faith believing those 
libels to be true, after giving due care and attention 
to seeing that they were so; 

(2) that it was no valid excuse fora belief in 
gross slander that an incriminating letter had 
already appeared in another newspaper; 

(3) that Mr. Andrew had exercised a proper discre- 
tion in releasing McCormick on bail, atany rate 
this point could not be viewed asa substantial ele- 
ment weighing withthe appellant as a reasonable 


- writer in justification of his belief in the truth of the 


libel; 

(4) that it was the duty of the appellant to have 
explained his position, when questioned by the 
Magistrate, as to his good faith after due care and 
attention. ; 

Reg. v. Newnan, 1 E. and B. 558; 22 L. J. Q. B. 156; 
93 R. R. 276; 17 Jur. 617; 118 E. R. 544, referred to. 

A charge to a Jury must be read as a whole. 
If there are salient propositions of law in it, these 
should be the subject of separate analysis. But 
in a protracted narrative of fact, the determination 
of which is ultimately left to the Jury, it must 
needs “be that the view of the Judge may not 
coincide with the views of others who look upon 
the whole proceedings in black type. It would, 
however, not be in accordance either with nsual 
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or good practice to treat such cases as cases of 
misdirection, if upon the general view taken, the 
case has been fairly left within the Jury’s province. 

The power of His Majesty under his Royal 
Prerogative to review proceedings of a criminal nature, 
unless such power hay been - parted with by 
Statute, is undoubted, but this power, for reasons 
both constitutional and administrative, should not 
be lightly exercised. 

The Judicial Committee is not a Court of Criminal 
Appeal. It is not guided by its own doubts of 
an appellant’s innocence or suspicion of his guilt. 
It will not interfere with the course of Criminal 
Law unless there has been such an interference 
with the elementary rights of an accused as has 
placed him outside of the pale of regular law, or, 
within that pale there has been a violation of the 
natural pfinciples of justice so demonstratively 
manifest as to convince their Lordships, first, that 
the result arrived at was opposite to the result 
which their Lordships would themselves have 
reached and, secondly, that the same opposite 
result would have been reached by the local 
tribunal if the alleged defect or misdirection had 
been avoided. : 

In re Dillet, 12 A. O. 459; 56 L. T. 615; 36 W. R. 81; 
16 Cox C. O. 241, explained. 

Queen v. Joykissen Mookeriee, 1 Moore P. C. (N. s.) 
272; 15 E. R 704; 138 R. R. 522; Falkland Island Co, 
v. Reg., 1 Moore P.O. (xN. s.) 299 at p. 312; 15 E. R. 
718 at p. 718; 10 Jur. (N. s.) 807; 9 L. T. (N. 8.) 103; 
12 W. R. 220; 9 Oox O. C. 351; 138 R. R. 535; Makin v. 
Attorney-General for New South Wales, (1894) A.C, 
57; 68 L. J. P. O. 41; 6 R. 373; 69 L. T. 778; 17 Cox 0. 
©. 704; 58 J. P, 148; Vaithinatha Pillai v. Emperor, 21 
Ind. Oas. 369; 17 C. W. N. 1110; 14 M. L. T, 263; 
(1913) M. W. N. 806; 15 Bom. L. R. 910; 25 M. L. J. 
518; 11 A. L. J. 881; 18 C. L. J. 365; 14 Cr. L. J. 677; 
40 I. A. 193; 36 M. 501 (P. CO.) and Louis Edouard 
Lamer v. Emperor, 23 Ind. Cas. 657; (1914) A. C. 221; 
26 M. L. J. 1; 18 C. W. N. 98 (P. C.); 88 L. J. P.O. 
116, referred to. 

The Judicial Committee would not advise the 
interposition of His Majesty, the King, with the 
course of Criminal Justice in the Colonies or de- 
pendencies, except in the extreme case where it 
is established demonstrably that justice itself in 
its very foundation has been subverted, and that 

„it is, therefore, a matter of general Imperial concern 
that by way of an appeal to the King it be then 
restored to its rightful position in that part of 
the. Empire. 

The Privy Council will not interfere in the 
region of fact unless something amounting to a 
complete misdescription cf the whole hearing of 
the evidence has occurred: Therefore,a misdirec- 
tion in any criminal case, leaving it uncertain 
whether that misdirection did or did not affect the 
Jury’s mind, would not justify a miscarriage of justice 
to be affirmed or assumed and thus convert the 
Judicial Committee into a Court of Criminal Review 
for the Indian and Colonial Empire. Even if upon 
a meticulous examination of a Judge’s charge or 
conduct of a case certain flaws can be discovered, it 
is the duty of their Lordships to consider tho 
special position and function of the Board,-in 
criminal cases, as the advisers of the King. 
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The authority” of the devisions of tha Court of 
Criminal Appeal in England, which apply to a 
different system, a different procadure and a differout 


‘structure of principles, must stand out of the reckon- 


ing of any body of authority on the matter of the 
procedure of the Judicial Committee of the Privy 
Council in advising His Majesty, 

Clifford v. Emperor, 22 Ind. Gas. 498; 49 1. A. 241; 
(1914) M. W. N. 11; 16 Bom. L. R. l; 12 A. L, J. 73; 
15 M, L. T. 84; 19 C. L. J. 107; 18 C. W. N. 874; 15 
Cr. L. J. 144; 7 Bur. L. T. 37 (P. Cì, referred to, 


Appeal by special leaye to appeal from a 
conviction and sentence by the Chief Court 
of Lower Burma in its original criminal jaris- 
diction dated October 19, 1912, whereby the 
appellant was to undergo a term of ona 
year’s imprisonment for defamation, 


FACTS.—In March 1911, a girl named 
Aina, a Malay Muhammadan, aged eleven or 
less, was living in the house of one Mr. Clarke 
and McSone, his native wife. After her 
stay there for about three weeks she wng 
carried away by one McCormick who was 
a rubber-planter at Victoria Point, He kept 
her in his bungalow for a day or two and ex- 
amined her private parts and put her in 
charge of Ma Pe Yin giving her direction how 
to treat Aina for gonorrhea. She stayed 
there some three months and was repeatedly 
refused to be given over to her parents. 
Mr. Buchanan, the Sub- Divisional Magistrate, 
heard vague news of the scandal and wrote to 
Mr. Andrew, his official superior. The letter 
was postedon July 3rd, and would havereached 
its destination on the 5th, but Mr. Andrewsaid 
he received it on the 12th, a week later. On 
July 12th, Fatima the mother of Aina made a 
complaint before Mr. Buchanan of Aina being 
kidnapped and on 16th of being raped also, 
Inspector Sherard took possession of the 
child who was examined by Daulat Ram, 
Sub-Aasistant Surgeon. Captain McCormick, 
who was an Australian, gave several accounts 
of how Aina came to bé in his house, He 
also said that Aina was sold to him and that 
she ‘was prostituting herself to coolies. 
McSone also made different statements, first 


` saying that Aina was taken to MeCormick’s 


house by her mother and then that she 
herself went away with him. The mother 
throughout denied having sold or given 
McCormick permission to take her away. 
Mr. Buchanan issued a warrant on July 
19th to Captain Finnie, who was sent by 
Mr.. Andrew to investigate the charges, for 
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the arrest of McCormick, returnable to Mr. 
Andrew. Bail was granted on reference to Mr. 
Andrew who had received a wire from Finnie: 
Danlat Ram telegraphed to Dr. Evers, the 
Civil Surgeon, to bring with him the needful 
microscopic slides to test for gonorrhea. He 
saw Finnie, who told him that there was no 
need for such an examination but at the trial 
deaied having ever seen Dr. Evers and 
afterwards pleaded bad memory. The com- 
plainant Aina and Fatima, her mother, and 
several witnesses sent a petition to Mr. 
Buchanan to the effect that Mr. Andrew was 
a friend of the accused and should not try the 
case. On August 4th, 1911, Mr. Andrew wrote 
a letter to the Commissioner based on 
Finnie’s report and ignoring Mr. Buchanan’s 
conclusions. Another petition signed by the 
same persons was sent to the Commissioner 
through Mr. Buchanan. On August 38rd, 
Andrew wired to Buchanan that he would 
engage a lawyer to prosecute the case, but on 
the 12ch, telegraphed that the Commissioner 
declined to sanction it, The trial took place 
on August 21st, 22nd and 28rd, 1911, and 
McCormick was discharged. Arnold while 
the Editor of the Rangoon Times reseived 
a letter dated the 31st August 1911 froma 
correspondent signed “Vigilance” which was 
forwarded to the Local Government. To this 
the Government sent a reply on the 31st 
October 1911 stating that.on inquiry the 
allegations were found to be without found- 
ation. Arnold had in the meantime become 
the Editor of the Burma Oritic. Mr. Stokes 
of the Rangoon Times forwarded areply on the 
2nd November 1911 to the Government that 
. so far as his paper was concerned the incident 
was closed. Arnold wrote an article “A 
grave scandal at Tenasserim” which led to 
correspondence with . the Local Govern- 
ment. Later he- wrote two articles headed, 
“A Mockery of British Justice,” against 
Andrew, ‘McCormick and others. * The 
article was marked by the ‘facts: (1) 
Andrew was a personal friend of Mce- 
Cormick and had stayed with the latter 
while Aiva was detained there; (2) 
Andrew turned ous Fatima from his 
Court as she objected to the interpreter 
Musaji’s interpreting; (8) there was no one 
conducting the prosecution;(4) the interpreter 
Musaji was a debtor and agent of McCormick; 
(5) important witnesses, like Dr. Evers, were 
not examined; and (6) two days after inquiry 
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McCormick was entertained by Andrew, 
Arnold was then prosecuted by Audrew 
and tried under sections 499 and 500 of . 
the Indian Penal Code and sentenced 
to one year’s simple imprisonment. The 
defence was exceptions 2 and 9-of ses- 
tion 499 of good faith and publishing articles 
without malice. The Chief Judge refused to' 
state a case on a point oflawandthe Attorney- 
General refused togive a certificate for review. 
The irregularities complained of at the trial of 
Arnold were the preliminary order passed by 
the Chief Judge excluding most of the evi- 
dence for the defense, admitting’ written 
medical report without allowing the Doctor to 
explain his report, reading out law from 
books on English Law, which was materially 
different from the Indian Law on libel, eto., ete. 
Arnold then applied to the Judicial Committee 
for special leave to appeal which was granted. 

Sir Robert Finlay, K. O., Messrs, Wilson 
and Page, instructed by Messrs. Bramall and 
White, appeared for Mr. Arnold, the Ap» 
pellant, 

Sir E, Richards, K. O., and Mr. Dunne, 
instrneted by the Solicitor to the India Office, 
appeared for the Respondent, 

Dr. Syed Abdul Majid, instructed by’ 
Messrs. Bramale and White, watched the 
proceedings on behalf of the London Islamic 
Society. 

Sir R. Finlay, R.O , for the appellant, cone 
tended that the charge was under section 499 
of the Indian Penal Code and that it was not 
defamation if it were done in good faith. The 
whole question was whether Arnold used due 
care and attention. Ifso, he was. entitled to 
acquittal, The proceedings were most unsatis- 
factory and the sentence rather heavy. Let 
it be clearly understocd that MeDormick was 
not being charged with a crime. Arnold, it 
was hot suggested, had any malice, 

[Sir Jonn Enge: Arnold does not say how 
he was informed of it.] 

He wrcte to the Lientenant-Governor first, 
McCormick said he took the child for the 
purpose of treating ber; but medical evidence 
was that she could not have suffered from 
gonorrhea. Tha Chief Justice hoodwinked the 
Jury as if the charge was against McCormick, 
The medical evidence was that the child was 
used in an abominable way and her hymen 
was ruptured. 

[Sir Jous Boge: What was the chargeP] 

First abdaction and then rape. Prior tọ 
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the trial complainant filed a petition before 
Mr. Buchanan tothe effect that the case 
should he tried by himself and inquired into 
personally. This was confirmed by the Diary 
of Mr, Buchanan. Fatima, the mother, stated 
that she had not parted with the child and 
wanted her back from McCormick. She then 
applied that the child should be examined. 
On July 13, Sherard was sent to inquire, who 
saw McCormick on the next day. He stated 
that he brought the child. He made two 
different statements. The Diary appeared to 
be re-written. ‘Arnold'took due care as to 
-© what was to be said. h 

[Loap Saaw: What you are concerned with 
ja the innocence of Arnold and not with the 
gailt of MoCormick | 

[Sir Joas Enas: Buchanan's view was that 
McCormick was a dangerous man. Shut 
him up.] : 

One could understand the English senti- 
ment on such a state of affairs. Arnold was 
there a few years. 

[Sir Jonn Ever: One who bad been there 
so long, would not have believed in it.] 

Fatima wished to have her child, but 
McCornrick would not give her back, On July 
18.b, Finnie arrived. Daulat Ram’s examin- 
ation went to corroborate the statement of 
the girl that rape was committed. 

[Sre Jonn Hoge: There was prima facie 
case of abduction. There is proof that she 
was with a dancing troupe. | 


(Me. Ameer Ati: That would no’ mean. 


that she had connection. ] 

Before the discharge ceased, Finnie told 
Daulat Ram that he need not take slides. One 
bada right to complain of the way in which 
- the Judge had tried the case. : 

{Ma. Azer ALI: The letters are on tho file. ] 

[Sir Joan Enae: These letters are confiden- 
tial among the Civil Service | 


Boachanan stated reasons for not agreeing 
as (he defence was that the child was prosti- 
tuted. The petition that Mr. Andrew shoald 
not iry the case, was sent to him by the Come 
missioner. It was not right to file away 
petitions of that kind. Besides, objections 
against him trying the case were taken 

` peveral times. ` 


[Sir Jons EDI: Isa Magistrate to hold 
his hand because of a petition. No adminis- 
tration of criminal justice would be possible. I 
used to roceive petitions against overy Judge.] 
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It was unfortunate that the trial tock plase 
before Mr. Andrew. I had nothing to do 
with the officials. Persons in extreme poverty 
to be told that the petition was to be sent to 
Sessions Judge to be forwarded to the. Chief 
Court! What I had to show was whether 
Arnold acted in good faith and with due eare. 
The defendant was represented by a Pleader, 
but the Court called wituesses for the 
defence! lt ought to have been left to 
McCormick. It looked curious. 

-Lorp Sonner: Not examining Dr. Evers’ 
because discharge had ceased, was not an 
adequate reason.) 

Several witnesses were never called, It 
was startling that Aina was suffering 
from -venereal disease. The. evidence wag 
just the other way. She never had it, Andrew 
said she was suffering beyond doubt. Arnold 
honestly and reasonably believed that a mis- 
carriage of justice had taken place. 

[Sie Joan Ecce: Arnold believed that 
Magistrate concocted these. ] 

It was too strong. What Arnold believed 
was miscarriage of justice, 

[Srg Jonn Ence: Natives are treated by 
Europeans. Do you mean to say that 
Arnold came to the conclusion on all these 
facta before him? ] 

Yes, that was the impression left on his 
mind. 

[Siz Jons Hoge: What does your client say 
against the order? You cannot charge Magis- 
trate of corruption. ] f ? 

I was not attacking. Andrew had been on 
friendly terms with McCormick. Two peti. 
tions were never forwarded to proper quarters. 
How would these act upon the mind of a per» 
son? After correspondence with the Govern- 
ment when Arnold found that no remedy was 
possible, he wrote the articles. The trial 
before the Chief Judge was rather unusual, 
He made a speech before the trial shutting 
out a deal of evidence for the defence. 

(Ma. AMBER Aut: Is itin accordance with 
practice to make a speech before trial? } 
| Sir Jonn Ens: Heconfined their atten 
ti^n to what he was going to try. To my 
mind there is nothing invidious in it,] 

. This must be complained of. Inthe sam. 
ming up the Chief Judge forgot the difference 
between the English Law and the Indian 
Law. i 

[Sir Jons Ege: He was telling them what 
the English Law was.) 


` 
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Allegation of fact and comment were two 
different things. 
[Sir Jons Hvis: You are not protected if 
you make a wanton charge. | 
Allegation of fact could not fall under 
exception 9 of section 499 in India. The 
citation of tbe English Law put the Jury ona 
wrong track, The Chief Judge's stricture 
on Buchanan was not relevant. Arnold must 
have taken the same view as Buchanan. 
There was complete misdirection on the vital 
point in the case. The Chief Judge in effect 
said that the charge against McCormick was 
absurd, It showed a case of prejadice of 
the most substantial kind. He brought in the 
very things he excludec. Arnold thought 
the case fit to be inquired into as the whole of 
the Chief Judge’s samming up was based upon 
. complete misconception. Arnold was not 
engaged on legal proof, but was simply con- 
cerned with whether there was a strong case 
for thinking there had been improper con- 
ducting of the oase. The Jury had no proper 
. charge. He thought that Arnold could not 
have taken that view, but Bachanan did. It 
was onthe Criminal Courts that the poor 
population must depend. Arnold was writ- 
ing with a feeliog which every one should 
share. The question was whether his trial 
“was fairly conducted. It was not. Dr. Evers 
said prostitution of Aina was impossible, but 
Uhief Judge said it was irrelevant and of no 
value, - The effect was that the Jury were 
taken off the track. - 
~ [Loap Somser: Audrew might have said 
what was the good of calling witnesses? kaow- 
ing what they had to say. | 

Arrest was on warrant and bail on a non- 
bailable offence was granted to McCormick 
on his own recognizinces! How would it 
strike an ordinary person? A conviction 
could not stand when it resalted from such 
summing up. There were five telegrams 
which bad passed between Mr. Dawson, the 
Commissioner and Mr. Andrew which cold 
not have been before Arnold. If Andrew 
had done bis duty, it was possible for the 
complainant to get legal advice. 

[Sir Joun Epas: Do ycu think Arnold would 
have drawn the same conclusion as the igno- 
rant Malay woman. | : 

Arnold bad also Mohamed Din. He was 
in the hands of his advocates who might have 

‘thought iujarious to give up facts of the case, 
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The real line of defence ought to have beeu 
whether Arnold acted in good faith and with 
due care. which the Chief Judge ignored. He 
did not plead justification on the ground of 
trath. There was uot a word on the guilt 
of MeQormick. Tke question was how it 
might have appeared to Arnold. The Chief 
Judge went into the charge of McCormick’s 
guilt and said it was false. Even if there 
were excesses, proceedings were not justified. 

[Sra Joun Epas: If Arnold knew nothing 
and did nothing, where would be good faith 
of Arnold? ] . : 

The question was of themind of Arnold. 
Supposing he was misled. Ifthe Chief Judge 
directly put the question of McCormick's guilt 
to the Jury andsaid, -Youasreasonable persons 
shonld not believe in it,” the point was made. 
Tt was very undesirable for Andrew to disre- 
gard the petition, being a boon companion of 
McCormick. There was evidencaas to people 
being turned cut of the Court, This was a 
fit case for the Board to interfere in the 
interests of justice as had been in the cases 
decided where misdirection went to the merits 
of the case and was of a serious nature. 

Reference was made to Makin v. Attorney- 
General of New South Wales (1);Reg. v. Gibson 
(2); Rew v. Dyson (8); George Bray v. John 
Rawlinson Ford (4). Of. Rex. v. Stoddart (5) 
which qualifies Rex v. Dyson (3). 

Wilson following pleaded justification and 
tried to show that various irregularities must 
have been intentional. ve 

Sir E. Richards, K. O., with him Mr, Dunne, 
for the respondent contended that the appel- 
lant had not made ont sufficient ,case for the 
interference of the Board. There were attacks 
on the Judge and the inference was really a 
wrong one. The test of summing up was not 
in taking isolated portions, but one must take 
it asa whole. There was the difficulty of 
summing up without the argument of Counsel, 
There was no case cited for allowing appeal 
on the grounds seb forth. If the door was 


opened in all criminal appeals, there would 
(1) (1894) A. O. 57; 63 L. J. P, O. 41; 6 R. 373; 69 
L. T. 778; 17 Cox. C. C. 704; 58 J. P. 148. ` 
(2) (1887) 18 Q. B. D. 537; 56 L. J. M. O. 49; 56 L. 
T. 267; 35 W. R. 411; 16 Cox. C. O. 181; 51 J. P, 742. 
(3) (1908) 2 K. B. 454; 77 L. J. K. B. 813; 99 L. T. 
201; 72 J. P. 803; 21 Cox, 0. C. 669; 24 T. L. R. 653. 
(4) (1896) A. C. 44; 65 L.J. Q. B. 213; 73 L. T. 
609. 
<5) (1909) 25 T, L. R. 612; 73 J. P. 348; 53 3. J. 
578, -> g 
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be alteration in the grounds for appeal here. 
The practice of allowing appeals here was 
entirely different. 

[Sir Robert Finlay: Leave to NE A was 
granted and Lord Chancellor was presiding. } 

There were six specific instances in which 
the conspirators wished to burke justice, ttz., 
bail, advocate, interpreter, hearing in camera, 
not calling witnesses and the hearing of the 
case by Andrew himself. There were answers 
for all of them aud they could be explained 
away. ‘The appellant never pleaded justifi- 
cation. 

Reference was made tu Queen-Hmpress v. 
Joykissen Mooterjee (6) and secbion 537 of the 
Code of Criminal Procedure. ; 

Sir Robert Finlay, io reply, referred to 
cases mentioned in their Lordships’ judgment 
to show that it was a fit case for interference. 


JUDGMENT. < 

Losp Saaw.—By leave granted by His 
Majesty in Council this appeal is brought 
froma conviction of and sentence upon the 
appellant by the Chief Court of Lower 
Burma, pronounced on the 19th October 1912. 
The charge was ove of defamation of 
criminal libel, and the prosecution was laid 
under the 2lst Chapter of the Indian Penal 
Code. Inthat Chapter section 499 gives a 
definition of defamation, and sets forth 
categorically no fewer than ten exceptions, 
any one of which forms a proper defence 
to the charge. By section 500 it is provided 
that the panishment of defamation shall be 
“simple imprisonment for a term which 
may extend to two years, or with fine, or 
with both,” 

The appellant was éhareed with having 
defanied Mr. G. P. Andrew, Deputy Commis. 
sioner and District.Magistrate of. Mergui, 
by the publication of two articles in the 
Burma Critic, a Rangoon newspaper, on the 
23th April 1912. These articles were 
entitled “A Mockery of British: Justice.” 

Me. Araold has had experience 


al & 


journalist; and it appears from the proceed-. 


ings that he was at one time. the Chief 
editor of the Rangoon Times. 
to be Editor of that journal in the end of 
September 1911, and in January 1912 he was 
registered as one of the proprietors and 


(6) 1 Mooro P, O, (x. s.) 272; 15 E. R. 704; 188 R. 
R522, < 
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` which ended 


He ceased” 


he wrote the libel, 


667 


the editor of the Burma Oritic, The articles 
bear witness to the writer's possession of 
great invective and deslamatory power; and 
it ought to be said at once that his motives 
have not been challenged except in so far as 
that is necessarily involved in the contention 
that he published serious libels and did soa 
otherwise thanin good faith. 


The proceedings against him were initiate? 
on the llth June 1912 by Mr. Andrew, the 
District Magistrate already mentioned. On 
the 3rd Ostober 1912 the trial of the case 
began before Sir Charles Fox, the Chief 
Judge, with a Jury. It was protracted and 
lasted from the 8rd to the 19th October. 
On the latter date the Jury returned a 
unanimous verdict of guilty, and a sentence 
of one. year’s simple imprisonment was 
pronounced. The Board were informed that 
after undergoing four months’ imprisonment 
the remainder of the sentence was remitted. 

Their Lordships listened to a lengthy 
argument in support of thia appeal, during 
which the entire history of three stages of 
proceedings or sets of circumstances was dis- 
cussed. These were, first, the details of the 
conduct of oue McCormick, a planter, who 
was charged with having abducted and 
committed rape upon’a Malay girl of abont 
eleven yearsof age; secondly, the conduct 
and proceedings of Mr. Andrew as District 
Magistrate at the investigation which was 
conducted before him into this charge and 
in his declining to commit 
McOormick for trial; and thirdly, the proceed- 
ings at the trial in the present case, 


From one point of view the discussion 
might have been greatly shortened by the 
exclusion of the consideration of the two first 
elements mentioned. But their Lordships 
were unwilling, in view of the importance 
which is said to attach to the appeal, to 
adopt any step which would appear to 
prevent the fallest statement by the appel- 
lant’s Counsel of his entire position. And 
secondly, it has to be admitted that Sir - 
Robert Finlay was justified in his observation 
that, although there was no justification 
of the libel pleaded, still the circumstances 
demanded a prolonged investigation on this 
other issue, uamely, whether the appellant, 
from the materials placed before him when 
was acting in good 
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faith. If he did so act he would stand 
within the exception under the Indian Penal 
Code, and the libel, otherwiso unjustified, 
would be excused by Statute. In these 
circumstances the fullest investigation was 
permitted to take its course. 

Jt is now important to see what are the 
provisions of the Penal Code which apply to 
the case, P 


“Whoever”, says section 499 of the Indian 
Penal Code, “by words, either spoken or 
intended to ba read, or by signs or by 
visible representations, makes or publishes 
any imputation concerning any person, intend- 
ing to harm, or knowing or having reason to 
believe that such imputation will harm, the 
reputation of such person, is said, except in 
the cases hereinafter excepted, to defame that 
person.” Ofthe ten exceptions, under the 
section three were mentioned. The first 
excaption is in these terms: “It is not 
defamation to impute anything which is true 
concarning any person if it be for the public 
good thatthe imputation should be made 
or published. Whether or not itis for the 
public good is a question of fact.” It was 
admitted by the Counsel for the appellant at 
their Lordships’ Bar that their client claimed 
no benefit under this exception: he did not 
suggest that the series of libels or any one 


of them was true; on the contrary,- all 
of them in sgo far as they were 
assertions of facb were admitted to be 


false. 
In pointof form the sama course was taken 
in the Court below. But while this wasso and 


while the pleaof veritas was not openly or. 


plainy made, their Lordships regret to observe 
that surreptitiously it did appearand re-appear 
in the case by way of repeated innuendo. Ib 
may ‘be as well to bring this matter to a 
point at once. In Sir Charles Fox’s charge 
to the Jury this passageocours: “You will 
observe that under the first excaption the 
ouly question, apart from the question of the 
public good, that could arise was whether 
what had been said wastrue or not. Now 
it is noticeable that the defence does not 
rely on that excaption, although up to the 
end we have haditreiterated that what was 
said was trae.” Upon being questioned 
the leayned Counsel for the appellant frankly 
admitted that the exception was not in 
point of fact pleaded as a defence, and their 
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Lordships do not understand that they dis- 
pated that the learned Chief Judge’s state- 
ment of what occurred at the trial by 
reiterated innuendo was correct. It was 
open to the appellant to defend his utterances 
as true, But he declined to take that 
course. Their falsehood stood as an 
admission in the case, the words themselves 
being so plainly of a libellous character. 
This part of the case may accordingly be de- 
finitely dismissed. 
Ms The second exception isin these terms: 
It is not defamation to express in good faith 
any opinion whatever respecting the conduct 
ofa public servant in the discharge of his 
public functions or respecting his character. 
so far as his character appears in that con- 
duct, and no further.” The distinction 
between this andthe first exception is that 
the former deals with allegations of fact, 
aud this second exception deals with the 
expression of opinion. This also has nothing 
to do with the case as it now stands, because 
ib was, agit must be, admitted that the 
articles did not confine themselves to express- 
ing an opinion asto the condact of Mr. 
Andrew, batin much detail made definite 
defamatory allegations of fact against him. 


It is accordingly upon the ninth exception 
that the determination of the present appeal 
-solely depends, That is in these terms:— It 
is not defamation to make an impnutaticn on 
the character of another provided that the 
imputation be madein good faith for the 
protection of the interest of the person 
making it, or of any other person, or for the 
public good.” Ja connection with this 
exception it is necessary to take its language 
along with that of section 52 of the Code, 
which is to this effect: “Nothing is said 
to be doneor believed in good faith which 
is done or believed without due care and 
attention.” | 

Notwithstanding the elaboration of the 
arguments and the introduction of much 
matter affecting the condact of McCormick 
Andrew, it was 
accordingly this question, and this question 
only, which the Jury charged by Sir Charles 
Fox had to try, namely, whether in publish- 
ing the libels admitted to be false Mr. 
Arnold did,so in good faith because he be- 
lieved them to be true, having given due 
care and attention to gesing that they were 
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so. If the Jary were satisfied that he did 
give that due care and attention, and that 
he acted in good faith, then the exception 
- formed a good defence, and the accased 
would be found not guilty. If, on the other 
hand, they were notso satisfied, then no 
course, according to the Indian Criminal 
Law and the Indian Evidence Act, was open 
to them but to negative the exception and to 
find the accused guilty. No question is 
made that each of these propositions is səand. 


It ig contended, however, by the appellant 
thatin the course of the charge there was 
misdirection by the Juadge, and that tho 


Jury’s minds were diverted from this, which 


itis admitted was the true and only issue, 
to other questions. What were these? They 
were the very things which the prisoner’s 
Counsel had throughout the trial insisted on 
introducing, namely, the question of the 
conduct of McCormick and of Mr. Andrew, 
the narrative as to Mr. Andrew being 
accompanied by the suggestion that it was 
after all indefensible and corrupt. Their 
Lordships recognise that this mode of con- 
ducting the defence, which it appears to have 
been difficult to repress, was not unlikely 
to lead to confusion; bat ib is at least 
satisfactory to find that the learned Judge 
in charging the Jury made no mistake in 
stating what the true issue was. lt is 
-admitted by the appellant's Counsel that 
thisis so. “What yon will bave to consider,” 
said the learned Judge to the Jury, is 
“whether the imputations in these articles 
were published in good faith, after due care 
and attention had been exercised on thé part 
of the writer of them. What is ‘due care 
„and attention’ must depend on the circam- 
stances of each particular case.” It is also 
fair to the learned Judge to say that, 
while he felt constrained—a course which, 
in view of the conduct of the defence, 
is not to be wondered at—to go with some 
fulness into a narrative of fact, he concluded 
his charge to the Jury by bringing their 
minds directly back to the exact issue 


which they had to try. He did so in this- 


language: “It is now for you to consider 
these matters, and to decide whether the 
accused has satisfied you that he used the 
reasonable care that he ought to have 
used. If you sre satisfied that he did, and 
that he did nob overstep the bounds of law, 
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as I have explained the law to .you, then 
you, must aojait him, but if he has rot 
satisfied you that he has exercised such 
due care and attention before he committed 
himself to paper in this way, then it is your 
bounden duty to convict him.” 

Before the exception and the alleged 
misdirection of the Jury are dealt with, it 
is expedient to state what the libel 
contained. Being headed “A Mockery of 
British Justice,” after a considerable amount 
of inflammatory matter, it proceeds to 
“speak out azainst those officials who have 
forgotten their duty and have dared to 
trifle with the fair fame of England.” 
Having made these very serious allegations ` 
the appellant added: “The facts before us 
indicate that he (Mr. Andrew) conspired 
wita Mr. Finnie to burke the case; that he 
conducted itin camera; that he refused to 
heed the protest of the complaiuants . that 
the interpreter employed was a paid 
parasite of MoCormick, and did, in fact, 
deliberately mistranslate; that of the 
witnesses for the prosecution only those 
called by the District Superintendent of 
Polise, and not even all of them, were allowed 
to give evidence; that in a word the whole 
inquiry was an outrageous make-believe 
and a mockery of what he is nominally 
representative, the fair play and judicial 
honour associated with the name of Hng- 
land. By what looks like the meanest of 
tricks, the unfortunate complainants were 
unrepresented by any lawyer at this judicial 
farce.” 


It would serve no good purpose to cite 
further .from the libels; they mention dis- 
gusting details and incriminate other officers 
besides Mr. Andrew, as engaged in a 
corrupt plot. They contain not one, bat 


.a series of libels of the grossest character. 


These libels were at least seven in number. 
‘First, of conspiracy with Finnie to prostitute 
justice by saving MoCormick. Secondly, of 
having, apparently knowingly and as part 
of the partisanship, bailed ont McCormick 
for a non-bailable offence. Thirdly, of 
having. misled the Malay girl, her parents 
and friends by leaving them without 
professional advocacy, which they had been 
led to expect. Fourthly, of having per- 
verted the course of truth by a partisan 
interpreter. Fifthly, of having tried the 
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case in canera, (Very little was made of 
this in argament.) Sizthly, of not having 
called certain witnesses in the inquiry; and 
Seventhly, of Mr. Andrew having heard the 
case knowing that certain people objected t2 
his doing so. 

Of these libels the first was the real 
basis of all. It impated carruption. Several 
of the others might not appear but for 
their resting upon that basis of corruption 
to be of so serious a type. Bat in their 
Lordships’ opinion this cannot be said of 
the third and fourth; for if it were true 
that the Magistrate had designedly deprived 
the complainants of legal assistance, aud 
provided them with a false interpreter, then 
such wicked couduct would not only be itself 
indefensible but would colour all the rest. 
Upon the whole it cannot be denied that 
if any substantial part of this defamation was 
true; it meant ruin to the career of Mr. 
Andrew and any others engaged in conspiring 
with him as alleged. : 

The points put forward in the appellant’s 
-favour, as establishing that although the 
charges were false yet he was excused by 
Statute because he believed them bona fide 
and had given due care and attention to 
their truth, were substantially three, In 
the first place it was urged that he relied 
upon a letter published with the signature 
of “Vigilance,” and addressed ta the Rangoon 
Times. It is dated the 31st August 1911, 
and at that time the appellant was connect- 
ed with that paper.” Tb contains a long 
narrative incriminating McCormick and also 
Mr, Andrew and others. 

The second element proponed in support 


of Mr. Arnold’s good faith is of a different. 


and an important character. It is this: In 
the district of Tenasserim referred to, the 


position of Sub-Divisional Magistrate was. 


occupied by Mr. Buchanan. It is alleged 
that Mr. Buchanan had been on anfriendly 
terms with McCormick, but their Lordships 
do not think that there is anything substan- 
tial in this allegation, and they further think 
it right to put on record their opinion, which 
is in entire concurrence with that of the 
Chief Judge, that Mr. Buchanan in his 
investigations and conduct was actuated by 
entire good faith. Although his conclusions 
and suspicions may have been erroneous, 


their Lordships see no reason to think that- 
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from beginning to end he did not act in 
accordance with the best traditions of the 
service. He had been absent on leave from 
the middle of April to abont the middle of 
May 1911, and on his return he heard 
rumours of miscondast by McCormick, 
Towards the end of Juno Mahomed Din, who 
had legal differences with McCormick, made 
allegations which amounted to a charge that 
the crimes of abduction and of rape had 
been committed. Mr. Buchanan himself 
made enquiries and came to the conclusion 
that McCormick should be put upon his 
trial. It isa pointin the accused’s favour 
that the Sub-Divisional Magistrate thought 
that there was a case for committal. 

The third point in these protracted pro- 
ceedings, which is more important than 
either of the foregoing in support of the 
contention that the writer of the libels be- 
lieved them to be true, is the admitted 
conduct of McCormick himself. Their Lord- 
ships do not attach much weight to the 
question of abduction, because it appears to 
be the case that the child had formerly lived 
in McCormick’s house for a short period, and 
the evidence is somewhat confused as to the 
conduct of the mother of the child in 
regard to her absence from the house. But 
the allegation made by McCormick was that 
he had been informed that this child was 
suffering from gonorrhoea, that he had 
taken her to hia house, and himself (there 
being a hospital eight miles away) had 
personally examined her, and had then 
passed her on for treatment by the mistress 
of one of his male servants. But their 
Lordships find themselves in entire ` agree- 
ment with the learned Judge when he says: 
“It is not surprising that there should be 
indignation and hot feeling on the part of 
the sympathisers with thet mother of the 
child Aina, and good reason for feeling 
of indignation at some of the conduct—tha 
admitted conduct—of McCormick:.,...How- 
ever strong his inclination for amateur 
dostoring may have been, there sould have 
been no justification for that. It was a thing 
that po man with a proper sense of decency 
should have done.” 

Although accordingly it is no part of the 
submission of the Counsel for the appellant 
at their Lordships’ Bar tbat MceOormick 
was guilty, their Lordships think it is an 
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element relevant to the consideration of 
whether Mr. Arnold was actiaz ia qod faith 
in these libels to show that he believed that 
MeCormick’s own admissions would have 
justified his committal for trial. 


The last matter which their Lordships 
reckon to ba a perfectly relevant one in the 
category of elements in the case which bore 
upon the point of the acensei’s god faith 
was this. Importance is attached to a 
pronouncement by. the Magistrate. After 
investigating tho facts, and declining to 
commit, he went on to say that in his opinion 
McCormick’s conduct was pure and philan- 
thropic. Their Lordships cannot agres with 
such an opinion, and their views coincido 

“with those of the Chief Judga upon that 
subject, 


They are of opinion that there were thus 
several elements in the case which were all 
with perfect propricty submitted 65 the Jarg 
in support of the defence. Their Lordships, 
. however, do not attach so much importance 
to the other allegations. That as to bil 
having been granted to the accused rests on 
a slender foundation. Tt is held by the 
Judges on the spot, and it was proved to be 
also the opinion of the civil authorities, that 
the discretion of granting bail applied to 
this case. It was evidently a case, unless 


forbidden by Statute, for discretion being: 


exercised, and it would rather appear to 
their Lordships: looking to the great distance 
to be traversed before the authority claimed 
by the appellant as requisite for granting 
bail could be obtained, that much practical 
hardship would ensue to prisoners unless 
such a 
prepared to say that the humane view whic 
was taken of an  acoused’s rights was 
mistaken. It is unnecassary in thie case to 
decide or dwell upon the point, because their 
Lordships’ opinion is very clear to the effect 
| that this difficult and delicate point of law 
could never have baen viewed as a substantial 
element weighing. with any reasonable 
writer in justification of his belief in the 
truth of the libel, The same observation 
applies to the other elements ia tha casa 
which need not bs entered upon but all of 
which have been fully considered. Their 
Lordships are of opinion that a fair and 
statable case in support of the statutory 
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defence and of the belief in the wickednesg 
of Mr. Andrew was put forward on the points 
which have been already enumerated, but 
that no others were of any real weight. In 
putting forward, however, tbe points men. 
tioned, their Lordships think that a case 
was made which demanded an answer. 

Such an answer was given and it also was 
both fair and statable. 

In the first place a serious and weighty 
reply was made on the subject of the letter 
signed “Vigilance.” It was not confined to 
the remark that the letter was no valid 
excuse for a belief in gross slander. The 
points proved were these: When that letter 
was received by. the Rangoon Timesa most 
proper course was taken, and that with the 
appellant’s knowledge. Tt was forwarded 
by Mr. Stokes, the Assistant Editor, to the 
Chief Secretary to the Government of 
Burma, so that there might be official con. 
firmation of its allegations prior to its being 
published. Thcse allegations were examined 
into, and on the 31st October the Chief 
Secretary wrote stating that the Lieutenant. 
Governor had caused inquiry to be made 
and had found that the allegations against the 
officers were without foundation. By this 
time the appellant had ceased to be Editor 
of the Rungoon Times, but on the 2nd Novem- 
ber 1911 Mr. Stokes forwarded a. reply to 
the Chief Secretary stating that the inci- 
dent, so far as the Rangoon Timer was 
concerned, was closed. 

. This was not so, however, with regard 
to the appellant, for in the following 
spring, namely, on the 7th March 1912, 
an article appeared in the Burma Oritic, of 
which he was then Editor, entitled “Alleged 
Grave Ssandals in Tenasserim.” On in- 
quiry “bring officially made of the appollant, 
asking for particalars, the answer given 
was that the cise referred to was that 
inquired into and disposed of in the pre- 
vious autumn. The appellant’s attention 
was at the same tima called to the fact 
that Mr. Stokes had accepted the reply of 
the lLieutenant-Governor, All this took 
place before the libela in question were 
published. Their Lordships sannot aea their 
way to hold this part of the appellant's 
case to be satisfactory. An invastigation 
in the department of a Lieutenant-Governor 


_of great experience having resulted in 
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exonerating Mr, Andrew from blame, the 
appellant assumed the grave responsibility 
for re-opening the matter. He gave the 
authorities no inkling of any fresh infor- 
mation which had come to his hand, and in 
answer to their inquiry he simply stated that 
ib was the old incident which he was reviv- 
ing. Up to the present the appellant has 
not given at their Lordships’ Bar or in 
auy Court. any statement of any fresh 
facts which Fe had discovered. This oir- 
sumstance was, in their Lordships’ opinion, 
well worthy of consideration by the Jury. 


Tn the second place, both Judge and 
Jury had seriously to consider the attitude 
of Mr. Arnold himself. He neither defend- 
ed the articles as true nor did he give 
any assistance on the subject of what were 
the actual things upon which he founded 
his own beliefs nor finally upon what tke 
steps were, if any, which he took to 
investigate their truth’ before giving them 
to the public. 


Thus, although the true issue in the 
case was as to hisown bona fides and the 
care and attention which would verify 
that, Mr. Arnold’s action when charged, 
gave no help to the Court and must to 
some extent have embarrassed even his 
own defence. Having admitted that he 
assumed responsibility for the articles, he 
was asked by the Magistrate as follows: 
“Q. Do you wish to make any explanation 
of your position in the case as to your 
bona’ fides, ote.P (I pointed out to the ac- 
cused that, under section 105, the burden 
of proof lies upon bim)” “A. No, 
1 have nothing to say. Everyone, from the 
Lientenant-Governor downwards, knows my 
character, and I leave it at that.” Bat, of 
course, it was quite impcssible to leave it 
at that, because the libels were there, in 
all their number und seriousness; the 
charge was made under the Statute, and 
the law had -prescribed that the author of 
such libels could only be excused by 
showing good faith after due care and 
attection. It is not in accordance with the 
due or proper administration of justice for 
an accused to brush all the statutory 
regulations affecting his position aside in 
this manner. The attitude and abserce of 
the accused may well have heen consi. 
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dered by the Jury rather destructive than 
helpful to the defence set up. 

In the third place, this has to be borne 
in mind. Every officer, judicial or admi- 
nistrative, who investigated this case, except 
Mr. Buchanan, had agreed with the con~ 
clusion at which Mr. Andrew had.arrived, 
namely, that the charge should be ‘dismiss- 
ed, This circumstance was one peculiarly 
suited for the appraisement of a” local 
Jury. 


The next circumatance in the cage is one 
to which their Lordships do not conceal that 
they attach serious importance. They were 
moved by the allegation that tke prosecutors 
and those in that interest were alleged to have 
been led on tothetrial by Mr. Andrew, and 
that Mr. Andrew had wickedly conspired 
suddenly to leavethem in the larch without 
an advocate, and to furnish.-them with a false 
interpreter. This allegation was, as ib 
turned out, not only untrue, bat was, as was 


- made abundantly clear at the trial, particu- 


larly cruel. Letters were produced showing 
that instead of Mr, Andrew having taken 
up such an altitude, his desire, and indeed bis 
endeavour aud entreaty, throughout were that 
in the inquiry before him an advocate should 
not only be employed for the prosecution, 
but should, in fact, be paid by the Govorn- 


ment. Letter after letter was written to this 
effect—to engage a Pleader. On the 3rd 
August 1911, Mr. Andrew had intimated 


to Mr. Buchanan that he would engage an 
Advocate to prosecute, and that his presence 
and the presence of Mr, Sherard, the investi- 
gating officer, would also be required. On 
the 4th he specially wrote to Mr. Buchanan, 
“Can you bring up interpreter trusted by 
all parties? Ask complaisanta to choose bat- 
ween” two Advocates named “ to conduct 
their case.’ On the 7th, Mr. Buchanan, 
having been unable to get such an interpreter, 
but having stated that the complainant 
wished to consult a certain Vakilin Raugoon 
before choosing 2 lawyer to conduct the case, 
Mr. Andrew wrote to Mr. Buchanan, “Kind. 
ly do so, and name Advocate early. As 
regards interpreter, your Court interpreter 
must come along to assisbab any rate.” On 
the 10sh sanction was asked to engage 
Mahomed Ayoob “on the terms he asks.” Tt 
most elsarly appears from the letters that 
the arrangemect as to legal assistancs broka 
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down, because upon the 12th August the 
Commissioner at Mergui_ declined to 
‘Sanction the proposal to retain an Advocate, 
. he having demanded of Mr. Andrew to state 
whether he thought the charges could be 
substantiated, and Mr. Andrew having 
stated in answer to this difficult question 
that he thougut the abduction charge alone 
could be made out. In short -the refusal to 
provide an Advocate was made neither by 
Mr. Andrew nor by connivance or consent 
of Mr. Andrew, but inspite of him. With 
regard to the interpreter it should also be 
added that Mr, Andrew's anxiety upon that 
subject was manifest, and it was entirely in 
the right direction, Mr. Buchanan objected 
to one Chean Gee and he recommended 
Musaji. As mentioned Mr, Andrew wanted 
au “interpreter trusted by all parties” and 
Musaji, Mr. Buchanan’s nominee, was em- 
ployed. Mr. Buchanan was present at Mer- 
gui during the investigation and he made no 
objection to this. There was, of course, no 
proof that a single word was interpreted 
falsely. In their Lordships’ opinion these 
two parts of the libel were very gross, and 
they can see no justification for the proposi- 
tion that the appellant had any reasonable 
ground for believing them to be true. 
It does not appear that in any view of 
the case there could have been a defence 
under the Statute in regard to these substan- 
tial portions of the libellous matter, and the 
case of Reg. v. Newman (7) was 
founded upon to this effect. But their Lord- 
ships are very anxious, however, not to have 
the case disposed of on what may be con- 
sidered a narrow ground. They take these 
points as included in the sum of the matter 
to be considered before the Jury as relevant to 
the general case of Mr. Arnold’s justification 
on the ground of having, after due care 
and attention, and so in good faith, believed 
“that these things were true, 
` One final matter has, however, to be kept 
in view. Some of the letters last cited were 
undoubtedly not before Mr. Arnold when 
he wrote the libels. But they were before 
him in the course of bis trial. In their 
Lordships’ opinion, when it was discovered 
that the truth with regard to Mr. Andrew 
had not baen thatin these particulars he 
wickedly conspired to deféat justice, but 


_ (1) 1B. & B. 558; 22 L. J. Q. B. 156; 93 R. R. 275; 
`q Jur. 617; 118 E, R. 544. 
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that he was, on the contrary, anxiously 
endeavouring to secure that justice should 
be furthered and guarded, then the duty 
of the accused, Mr. Arnold, was plain. 
Their Lordships make every allowance for 
the heat of advocacy which, as noted by 
the Chief Judge, seems tə have been in this 
case great. But when a gross mistake of 
that kind on a matter of fact—the truth 
of which when exposed would have ruined 
any administrative or judicial officer’s career 
—wag discovered, the libel should not have 
been adhered to fora moment. ‘The mistake 
should have been acknowledged and an 
apology tendéred. This was not done, but 
upon the contrary the case was conducted 
to its close upon the footing that an 
unstated defence was the real and good 
defence, namely, that the libels and all 
the libels were true. Nobody is to be 
blamed in these circumstances for think- 
ing that the plea of good faith on the part 
of Mr. Arnold had sustained a serious 
shock. 4 4 
The speeches of the learned Counsel for 
the. accused have not been printed, but 
their Lordships had the advantage of 
hearing Mr. Wilson, who had been in 
communication with those engaged in the 
case and who informed their Lordships 
that the views presented by the senior and 


junior Counsel for the appellant somewhat 


diverged. It is, however, unnecessary to 
labour this matter, because no doubt was 
thrown upon the narrative of the proceed- 
ings given by Sir Charles Fox in his 
charge. There is enough disclosed in the 
ease to show that no light task was thrown 
upon the Judge in disentangling relevant 
from irrelevant topics and in pressnting 
the true issue to the minds of the Jury. 
The real objection taken at their Lordships’ 
Bar to this charge was that the Jury were 
misdirected in this sense, and that the narra- 
tive of the learned Judge must have left the 
impression upon the mind that Mr. Andrew 
had not acted wickedly as the libel alleged. 
But it was, looking to the advocacy, necessary 
for the learned Judge to state. his own view, 
and their Lordships .do not see anything in 
the charge to give countenance to the idea 
that he withdrew this question from the 
Jury or from‘ tbeir province. With a 
large portion even of the narrative their 
Lordships see no occasion to quarrel, Some 
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porticra of it here and there might be the 
subject of difference of opinion, 

A charge to a Jury must be réad as a 
whole. Ifthere are salient propositions in 
law in it, these will, of course, be the 
subject of separate analysis. But in a 
protracted narrative of fact, the determina. 
tion of which is ultimately. left to the 
Jury, it must needs be that the view of 
the Judge may not coincide with the views 
of others who look upon the whole pro- 
ceedings in black type. It would, however, 
not be in accordance either with usual or 
with “good practice to treat such cases as 
cases of misdirection, if, upon the general 

. view taken, the case has been fairly left 
within the Jury’s province. Their Lord- 
ships dorot say that upon any particular 
in this case they would differ from the 

_ views laid down by Sir Charles Fox, but 

these observations: are made in order to 
discountenance the idea that in the region 
of fact, unless something gross amounting 
to a complete misdescription of the whole 
bearing of the evidence has occurred, ‘this 

- Board will interfere. The separate and 

peculiar position of this Committee under 
the, constitution will be afterwards dealt 
with. 

Their Lordships regret to find that there 
appeared on the one sidein this case the 
time-worn fallacy that some kind of privilege 
attaches to the profession of the Press as 
distinguished from the members of the 
public. The freedom of the journalist is 
an ordinary part of the freedom of the 
subject, and to whatever lengths the subject 
in general may go, so also may the 
journalist, but, apart from statute-law, his 
privilege is no other and no higher. ‘The 
responsibilities which attach to his power 
in the dissemination of printed matter may, 
and in the case of a conscientious journalist 
do, make him more careful ; but the range 
of his assertions, his criticisms, or his com- 
ments is as wide as, and no wider than, 
that of any other subject. No privilege 
attaches to his position. 


Upon the other side it would appear 
from certain observations cf the learned 
Judge ihat this false and dangerous doctrine 
may have been hinted. at, that some 
privilege or protesiion attaches to the 
public acts of a Judge which exempts 
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him, in regard to these, from free and adverse 
comment. He is not above criticism, his 
conduct and utterances may demand it. 
Freedom would be seriously impaired if 
the judicial tribunals were outside of the 
range of such comment. The present case 
affords a good illustration of what is 
meant.. When -the examination before Mr. 
Andrew concluded with his declaration that 
in his judgment the action of McCormick 
was pore and philanthropic, the whole 
trial would seem to have been laid open 
to searching and severe observations, and 
no blame could be attached to these, But 
when the criticism was converted into an 
attack upon the Magistrate as a conspirator 
against justice, a traitor to his oath, a 
trickster, a man who had mancuvred his. 
procedure so. as to defeat truth and protect 
an associate, then, of course, it is for 
the. person who has uttered these things 
to justify them, or, under the- Indian Penal 


Code, to establish affirmatively that he 
believed them to be true, and that on 
reasonable grounds. Cn both of these 


matters last mentioned the learned Judge 
seems to have properly directed the Jury. 


This also bas to be said. A large part 
of the criticism directed against the charge 
of the learned Judgein this case was to 
the effect that the narrative of the pro- 
ceedings led up to the conclusion inevitably 
that Mr, Andrew was innocent of the 
wicked dereliction of duty which was 
alleged. If it was so, the result upon the 
case is somewhat remarkable. For then the 
cbarge had in fact impressed the Jury's 
minds with the innccenze of Mr. Andrew, and 
it is that very innocence whichis in the 
fcregrourd of the admissions made in this 
case. The foregoing narrative in this view 
might bave been spared, because itis now 
seen that nearly all, if not all, ‘of the 
itema in the narrative which are said 
to constitute misdirection are parts of a 
narrative which leads to a conclusion 
that that is in accordance with fact 
which bas all along been admitted to be 
true, . 

lt is here that tbe peculiarity of the . 
procedure -becomes evident, for the narrative 
thus criticised was undoubtedly, as it 
appears to their Lordships, the narrativo 
given by tle learced Judge to the Jury: 
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in order to counteract an improper use 
which was being made of the procedure. 
While the truth .of the libels was not 
asserted formally, and while the admission of 
their falshehood was formally granted, an 
endeavour was repeatedly made to withdraw 
all this and to persuade the Jury to take all 
| that was asserted as true. Such things may 
occur; but itis the duty of Judges to put 
what check they can upon them, and in the 
present case their Lordships see no occasion 
to think that the - learned Judge failed to 
exercise that duty with propriety. 

From what has been said it will, their 
Lordships think, clearly appear that there 


was material before the Jury on both sides of | 


this case, and that the determination was 
on a subject peculiarly - within the Jury’s 
proviuce. In their Lordships’ opinion the 
case was not improperly withdrawn from the 
Jury’s domain on fact, and’ they were not 
misdirected in law. But even if it were 
conceded that upon a meticulous examination 
of the Judge’s charge or conduct of the case. 
certain flaws ‘could be discovered, it is the 
duty of their Lordships to consider the 
special position and function of the Board, 
in criminal cases, as the advisers of the 
King. The frequency of applications made 
to the Board for leave to appeal against- 
the jodgments of criminal tribunals in 
various .parts of the Empire as well as the 
thoroughness .with which the powers and 
-practice of the Judicial Committee were 
discussed in 
ships to make a deliberate survey of this 
important topic. 

The question is not truly one of juris- 
diction. The power of His Majesty under 
his Royal authority to review proceedings 
of a criminal nature, unless where such 
power and authority have been parted with 
by Statute, is undoubted. Upon the other 
hand, there are reasons, both constitutional 
and administrative, which make it manifest 
that this power should not be lightly 
exercised. The overruling consideration 
upon the topic has reference to justice 
itself. If thronghout the Empire it were 
supposed that the course and execution of 
justice could suffer serious impediment, 


which in many cases might amount to ~ 


practical obstruction, by an appeal to the 
Royal Prerogative of review ou judicial: 
grounds, then it becomes plain that a severe 


INDIAN OASES. 


this case’ incline their Lord- ` 


- general practice 


678 


blow would have been dealt to the ordered 
administration of law within the King’s 
dominions. 

These views are not new. They were ox- 
pressed more than 50 years ago by Dr. 
Lushington in his judgment in Queen- 
Empress v. Joykissen Mukerji (6), and Lord 
Kingedown, in the .case of Falkland 
Islands Company v. Reg. (8), stated the 
matter compendiously in these words: “Th 
may be assumed that the Queen has authority, 
by virtue of Her Prerogative to review the 
decisions of all Colonial Courts, whether 
the proceedings be ofa civil or criminal 
character, unless Her Majesty has parted 
with sach authority. But the inconvenience 
of entertaining such appeals in cases of a 
strictly criminal nature is so great, the 
obstruction which if would offer to the 
administration of justice in the Colonies is 
so obvious, that it is very rarely that 
applications to this Board similar to the 
present have been attended with success”. 
Their Lordships desire to state that in their 
opinion the principle. and practice thas 
laid down by Lord Kingsdown still remain 
those which are followed by the Judicial 
Committee. 

There have been various important cases 
in recent times to which, naturally, 
reference has been made, The first is the 
case of In re Dillet (9). It should be observed 
that while Dillet’s caso was in form an 
application within the ambit of criminal 
law, the matter of substance which was 
truly brought before the Judicial Committee 
was a civil matter. The appeal was by a 
Barrister and Solicitor against a verdict 
convicting him of perjury, but there had 
been a consequential order of the Court 
directing him to be struck off the roll of 
practitioners, and special leave was granted 
to appeal in reference to the consequential 
order. Lord Blackburn referred to Lord 
Kingsdown’s judgment in the Fultand 
Islands case (8) as authoritative and binding. 
After citing that learned Judge, Lord 
Blackburn added; “In this statement of the 
their Lordships agree, 
They are not prepared to advise Her 


Majesty to make this conviction for perjury 
(8) 1 Moo. P. C. (x. s.) 299 at p. 312; 16 E. R. 718 
at p. 718; 10 Jur. (N. s.) 807; 9L T. (x. s.) 103; 12 W. 
R. 220; 9 Cox. C. C. 351; 138 R. R. 535. 
(9) 12 A, U. 459; 56 L. T 615; 36 W. R. 8l; 16 Cox, 
0. O. 241. 
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an exception if it were not made the sole 
foundation for the subsequent order of the 
27th March 1885,” and liberty accordingly 

. was granted “to appeal against the order of 
“the 27th March 1885, striking him off 
the roll, and also to the extent above 
stated and no further, against conviction for 
perjury”, 

While accordingly the familiar sentences 
again about to be quoted from “Lord 
Watson are frequently cited with reference 
to criminal review in general by this Board, 
this outstanding circumstance just alluded 
to ought not to be forgotten. It appears to 
dispose of the argument that the practice 
of the Board was in purely criminal matters 

` jin any respect either advanced or distorted 
from the position that it occupied under 
the judgments of Dr. Lushington and Lord 
Kingsdown pronounced about a quarter of a 
century before. Lord Watson in Dillet’s 
case (9) observed that “the rule has been 


repeatedly laid down, and has been invari-. 


ably’ followed, that Her Majesty will not 
review or interfere with the course of 
criminal proceedings unless it is shown 
that, by a disregard of the forms of legal 
process, or by some violation of the printiples 
of natural justice, or otherwise, substantial 
and grave injustice has been done”. 

The present case brings prominently before 
the Board the question of what is the sense 
in which these words are to be interpreted. 
If they are to be interpreted in the sense 
that wherever there has been a misdirection 
in any eriminal case, leaving it uncertain 
whether that misdirection did or did not 
affect the Jury’s mind, then in such cases 
@ miscarriage of justice could be affirmed 
or assumed, then the result would be to 
convert the Judicial Committee into a Court 
of Criminal Review for the Indian and 
Colonial Empire, Their Lordships are 
clearly of opinion that no such proposition 
is sound, This Committee is not a Court of 
Criminal Appeal. lt may in general be 
stated that its practise is to the following 
effect: It is not guided by its own doubts 
of the appellant’s innocence or suspicion 
of his guilt. lt will not interfere with the 
course of criminal law unless there has 
been such an interference with the element- 
ary rights of an accused as has placed him 
outside of the pale of regular Jaw, or, 
within that pale, there has been a violation 
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of the natural principles of justice so demon- 
stratively manifest as to convince their 
Lordships first, that the result arrived at 
was opposite to tke result which their 
Lordships wonld themselves have reached 
and secondly, that the same opposite result 
would have been reached by the local 
tribunal also if the alleged defect or mis-- 
direction had been avoided. The limited - 
nature of the appeal in Déllet’s case (9) has 
been referred .to, and their Lordships do not 
think that its authority goes beyond those 
propositions which have now been enunciated. 

The argument for the appellant was 
to an entirely contrary effect, In the fore- 
front of-it the case of Makin v. Attorney 
General for New South Wales (1) was cited., 
Makin’s. case in truth did not raise the 
question at issue in the présent case. It 
depended upon the construction of section 
423 of the Criminal Law Amendment Act 
of 1883 (a New South Wales Statute). 
That section set up the Judges of the 
Supreme Court as a tribunal to determine 
questions submitted to them in a case stated 
by the Judge atthe trial, and there was a 
proviso that there should be no quashing 
“unless for some substantial wrong or other | 
miscarriage of justice.” It was stated by 
this Board that under tbat sectiou_ the 
Judges have not been substituted for the 
Jury. As they said, “In their Lordships’ , 
opinion . substantial wrong will be done to 
the accused if he were deprived of the Jury on | 
the facts proved by legal evidence and there 
were substituted for it a verdict of the Court 
founded merely upon the perusal of the 
evidence,” 3 


The second case founded on is that of 
Vatthinatha Pillai ¥. Emperor (10) in which this 
Board sustained an appeal. The circumstances 
of the case, however, were of the most extra- 
ordinary character, and were such as appeared 
to the Board imperatively to demand that it 
should interpose, because the very foundations 
of justice seemed to bave been attacked in 
proceedings. A whole body of inadmissible 
evidence had been received in the case, The 
cne witness, whose avidence was relevant and 
who remained in the case, was supporting 


(10) 21 Ind. Cas. 369; 17 C. W. N. 1110; 14 M. L. 
T, 263; (1913) M. W. N. 896; 15 Bom. L. R. 910; 25 
M. L. J. 518; 11 A. L. J. 881; 18 0. L. J, 385; 14 Or, 
L. J. 577; 36 M. 501; 40 I. A. 198. 
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another witness who was a confessed perjurer. 
The remaining witness himself had given 

under oath confliching and contradictory 
` accounts in previous judicial proceedings be- 
fore the Magistrate aud certain officials. “If 
true,” observed Lord Atkinson, “they show 
that these officials, or at least ths Sub-Inspec- 
tor, induced the witnesa to forswear himself 
and found in him a pliant instrument ready 
to give false evidence upon oath to secure 
the conviction of his own father; and if false 
they show that the witness was ready to 
commit deliberate perjury whenever he was 
confronted with the inconsistencies in his 
former statements. There is no alternative.” 
The simple case accordingly confronting the 
Board was a case of a subject sentenced to 
death upon no evidence at all. In these 
circumstances, although the principle of 


Dillet’s case (9) was again re-affirmed, their. 


Lordships did not .see their way to refrain 
from interfering. A 
The third case referred to is that of 
Louis Edouard Lanier v. The King (11) 
and, fortunately, it is seldom that such a 
travesty of jastice can be witnessed. One 
of the notable features of the case had 
reference to the Judge himself. Hv, as 
narrated in the report, was a member of 
the family Council which instigated the 
proceedings and himself was a party to 
appointing two Barristers to conduct the 
prosecution and arranged about their fee. 
The facts need not be referred to. The 
indictment was altered by drastic amend- 
ments, the trial was burried on; but the 
narrative need go no further, for, as the 
report states, ‘“In:short, Counsel for the 
Crown at the Bar of this Board very properly 
admitted that he could not contend that any 
Jury upon the evidence submitted would have 
convicted the appellant of crime.” The 
Board were of opinion that the sentence 
pronounced against the appellant ‘‘formed 
such an invasion of liberty and such a denial 
of his just rights as a citizen that their 
Lordships feel called upon tointerfere.” But 
the Board took care to repeat that it did not 
lightly interfere, and the language of Lord 
Watson in Dillet’s case(9) was again cited, 
Tt was pointed out that the interference was 
not on any matter of form, bat because of 


(11) 23 Ind, Cas. 657; (1914) A. 0, 221; 18 0. W, 
N. 98; 26M. L. J, l; 16 Cr. L. J. 305, 
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matters lying at the very foundation of justice 
(the Judge had been a Judge in his own 
cause), justice had “gravely and injuriously 
miscarried.” Lanier stands as a fair type of 
almost the only case in which this Board 
would advise the interposition of His Majeaty 
the King with the course of criminal justice 
in the Colonies or dependencies. That ex- 
treme case is this, that it must be established 
demonstrably that justice itself in its very 
foundations has been subverted, and that it 
is, therefore, a matter of general imperial 
concern that by way of an appeal to the King 
it be then restored to its. rightful position 
in that part of the Empire. 

Their Tiordships were referred to the dicta 
of Judges and the rules set up with regard 
to the procedure of the Court of Criminal 
Appsal in Hnglaod; but they are not the 
rules adopted by this Board, which, as 
already stated, is not a Court of Criminal 
Appeal. And the authority of these decisions, 
which apply toa different system, a different 
procadure, and a different structure of 
principle, must stand out of the reckoning 


-of any body of authority on the matter 


of the prosedure of this Board in advising 
His Majesty. This view isin entire accord 
with the recent proceedings of this Board 
ou applications for leave to appeal. Ona 
instance of this is that of Oliford v. Emperor 
(12) on the 17th November lash, and their 
Lordships refer to the judgment of the Lord 
Chancellor in this and the other refusals 
referred to, i 

The application to the present case is 
simple. Even had this Committee been a 
Court of Criminal Appeal it is hardly 
doubtful that the appeal would fail. A 
fortiori their Lordships are left in no doubt 
as to their own duty in conformity with the 
practice of the Board. Thay will humbly 
advise His Majesty that the appeal be 
dismissed. There will be no order as to costs, 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. Bra- 
mall & White. 

Solicitors for the Rospondent: The Solicitor 
to India Office. 

Solicitors for the London Islamic Society: 
Messrs. Bramall & White. 

(12) 22 Ind. Cas, 496; (1914) M. W. N. 11; 16 Bom. 
L. R. 1; 12 A. L. J. 75; 15 M. L. T. 84; 19 C. L. J. 107; 


18'0. W. N.874; 15 Or. L. J. 144; 7 Bur, L, T. 37 
(P. C.); 401. A. 241. : 
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PRIVY COUNCIL. 
ÅPYEAL FROM THE Surreme COURT AT 
Hoxe Kona. - 
March 6, 1914. 

Present:— Lord Chancellor, Lord Atkinson, 
Lord Shaw, Lord Moulton and Lord Sumner, 
IBRAHIM-— APPELLANT 
versus 
EMPHROR—Responnant. 

Foreign Jurisdiction Act, 1890, s. 4 (1)— 
China and Corea Order in Council 1904, Arts. 
IU, V, Vl, XIX, XXII, XXXV, L--Supreme Court of 
Hong Kong—Jurisdiction —Foreigner —Afghau subject 
of the Ameer of Atghanistan enlisted in British Indian 
. , Regiment—Statement made by  accused—Question 
asked by person in authority — Admissibility of state- 


ment —Relevancy—Weight—Enylish Rules of evidence, . 


how far binding on Supreme Court of Hong Kong— 
Privy Council criminil appeal—Grounds for inter- 
ference—Consideration of evidence. 


The appellant, Ibrahim, an Afghan, was a natural 
born subject of the Ameer of Afghanistan. In 1911, 
he was enlisted and enrolled as a soldier in a British 
{ndiau Regiment and took the oath of allegiance to 
His Majesty. He also made a solemn declaration to go 
wherever ordered by land orsea. In 1912, while serving 
with the detachment of that regiment at Shameen, 
the appellant murdered the Subadar of the regiment 
and was taken into custody almost at once. Some ten 
or fifteen minutes after the ocourrence the Officer 
Commanding the detachment came up and said to the 
appellant, “Why-have you done such a senseless act?” 
To this the appellant replied, “Some threo or four 
days he has been abusing mo; without a doubt I 
killed him.” The Judge of a Frovincial Court hav- 
ing Jurisdiction in the matter held the preliminary 
examination in the case and with the concurrence of 
the Commanding Officer sent it to the Supreme Court 
of Hong Kong for trial which resulted in the appellant's 
conviction and death sentence being passed upon him. 
The Judge of the Court as well as the Commanding 
Olficer were examined as prosecution witnesses in the 
case. The latter deposed as tothe conversation he had 
had with the appellant, while the former deposed that 
the placeof the murder was entirely within bis juris- 
diction; that the jurisdiction exercised at Canton on 
Shameen is the same ex-territorial jurisdiction as 
is exercised throughout China by the Supreme Court; 
that itis still in force; that “the Indian soldiers enjoy 
His Majesty’s protection in Shameen, Canton, and 
the Court exercises jurisdiction over them;” and 
that “Consular protection extends to trying persons 
and protecting them if they are improperly arrest- 
ed.” 


By special leave an appeal in forma pauperis was 
preferred to the Privy Council on the grounds, first, 
that the Hong Kong Court had no jurisdiction to try the 
appellant, and, second, there was a grave miscarriage 
of justice by reason of the misreception of evidence: 

Heid, (1) that though there was no evidence of any 
treaty or other instrament by which the Ameer had 
agreed with the Crown for the exercise by His 
Majosty cf power or authority over his subjects, yes 
it could be reasonably inferred from the practice uf 
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enlisting native Afghans in Indian Native Regiments — 
a practice which is matter of public knowledge~- 
that thereby they were de facto brought under the 
authority of His Majesty and that the Amir did in 
fact consent to such enlistment with its conse- 
quences; 


(2) that section 4 (1) of the Foreign Jurisdiction 
Act did not prevent the evidence of the Judge of the - 
Provincial Court from being admissible upon the 
question of jurisdiction and that in the absence of 
contradiction aud of any grounds of real doubt, that 
evidence by itself satisfied all the conditions of proof 
requisite to establish the jurisdiction of the Supreme 
Court at Hong Kong; | 

(3) that the evidence of the Judge of the Provincial 
Court shows: “that by ‘usage, sufferance, or other lawful 
means,’ His Majesty has jurisdiction ab Canton; that 
it in fact extends to persons of the class to which the 
applicant belongs; that in the case of the appellant 
himself ib was exercised, so far as the preliminary 
examination went; and that its exercise, both generally 
and in this particular case, was suffered by the Chineso 
authorities holding office de facto, and that they made 
no objection;” NG 

(4) that even if a change in the constitution and 
form of Government in China took place or even if 
the Court could under the circumstances in any way 
take judicial notice of a political change in a neigh- 
bouring State, the evidence of the Judge was sufficient 
ta show that no change in the exercise of the juris- 
diction and no diminution of the usage or the 
sufferancd of it had occurred; 

(5) that as the appellant was a soldier of the Crown 
and subject to Military Law while stationed at 
Shameenand as he “enjoyed His Majesty’s protection 
in China, as of right he was subject to the jurisdic- 
tion of the Supreme Court of China; 

(6) that the statement made by the appellant to 
his Commanding Officer was admissible in evidence, 

When the Crown lawfully enlists in its” forces 
aliens along with British subjects and requires of 
them the same service, loyalty and allegiance as are 
the duties of British enlisted subjects, it extends to 
them the same protection ina foreign country, where 
all ave serving together in the armed forces of His 
Majesty. ` , 

The words “and not otherwise” in Article V (3) of 
the China and Corea Order in Council, 1904, do not 
import that, if a person is in fact a foreigner, he oan 
only be brought under the jurisdiction set forth in the 
order “in the cases and according to the conditions 
specified therein.” They are nob words limiting other 
provisions by which a person is clearly brought within 
the jurisdiction. They mean that-when a foreigner, 
as such, is to be brought within the jurisdiction che 
can be so dealt with only in the cases and according 
to the provisions specified, but when a person is 
brought under the jurisdiction as “a British protected 
person,” and the fact that he is a foreigner is only 
accidental, tho limitation contained in the words “and 
not otherwise” does not apply. - 

The China and Corea Order in Council does nob 
modify or exclude tho principles and practice of 
English Law on the admissibility of statements of 3 
accused persons. Wnglish Criminal Law and practice 
apply to the Supreme Court at Hong Kong but 
they are uot binding on that Court in all respects and 
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particulars. Sometimes a distinction must be drawn 
between the criminal procedure of a European 
country, whose jurisprudence has a defined history ex- 
tending over many centuries, and that applicable to a 
British ‘possession in the Far East, where a mixed and 
fluctuating population is subject to the administration 
of the law by, European Judges, whose duty it is to 
have regard alike to the principles of British justice, 
and to the necessities of local order. 

It has long been established asa positive rule of 
English Criminal Law, that no statement by an ac- 
cused is admissible in evidence against him unless 
it is shown by the prosecution to have been a volun- 
tary statement, in the sense that it has not been ob- 
tained from him either by fear of prejudice or hope 
of advantage exercised or held out by a person in 
authority, 5 

-The fact that a statement was made by an accused 
under circumstances of hope, fear, interest or other- 
wise, strictly speaking, goes only to its weight. 

The rule which excludes evidence of statements 
made by a prisoner, when they are induced by hope 
held out or fear inspired by a person in authority, is 
a rule of policy. 

If a Judge, after anxious consideration of the anthor- 
ities, decides a legal point in accordance with what is 
at any rate a “probable opinion” of the present law, if it 
is not actually the better opinion, his conduct does 
not amount to the violation of the principles of 
natural justice whioh has been said to be the ground 


for advising His Majesty's interference in criminal _ 


matters. 


Leave to appeal to the Privy Council in criminal 
matters is not granted, except where some clear de- 
parture from the requirements of justice exists; nor 
unless, by a disregard of the forms of legal pro- 
cess or by some violation of the principles of natural 
justice or otherwise, substantial and grave injustice 
has been done. 

In re Dillet’s case, 12 A. 0.459; 56 L. T. 615; 36 W. 
"R. 81; 16 Cox ©. O. 241, followed. g 

The Board cannot give leave to appeal where the 
grounds suggested could not sustain the appeal itself; 
and, conversely, it cannot allow an appeal on grounds 
that would not have sufficed for the grant of permis- 
sion to bring it. Misdirection as such, even irregularity 
as such, will not suffice. There must be something 
which, in the particular case, deprives the accused of 
the substance of fair trial and the protection of the 
law, or which, in general, tends to divert the due and 
orderly administration of the law into a new course, 
which may be drawn into an evil precedent in future. 

Reg. v. Bertrand, 16 L. T. (N. s.) 752, 10 Cox C. C. 
618; 36 L. J, P. O. 61; 1 P. C. 520; 16 W. R. 9; 4 Moore 
P. C. (N. 8.) 460, followed. 


The jurisdiction, which the Privy Council exercises 
in appeals in criminal matters, involves a general 
consideration of the evidence and of the circumstances 
of each particular case in order to place the irregu- 
larities complained of, if substantiated in their proper 
relation to the whole matter. 


Where thereis a great preponderance of unquestioned 
evidence on a point, the Privy Council cannot in any 
view conclude that there has been any miscar- 
riage of justice, substantial, grave or otherwise. 

Reg. v. Thompson, (1893) 2 Q. B. 12; 62 L. J. M. C. 
93; 5 R. 392; 69 L. T. 22; 4L W. R. 525; 17 Cox C.C: 
641; 57 J. P. 312; Rew. v, Warwickshall, 1 Leach ©. C. 
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263; 2 Kast P. O. 658; Reg. v. Baldry, (1852) 2 Den. 
C. 0. R. 430; 2L L. J. M. C. 130; 16 Jur. 
599; 5 Oox ©. O. 523, Reg. v. Thronton, (1844) 
1 M. C. C. 27; Reg. v. Wilde, (1835) 1 M.C. C. 452; 
Reg, v. Kerr, (1837) 8 Car. & P. 176; Reg. v. Cheverton, 
(1812) 2 F. & F. 833; Reg. v. Reason, (1872) 12 Cox 
0. 0, 228, Reg. v. Fennell, (1880) 7 Q. B. D. 147 at p. 
150; 50 L. J. M. O. 126; 44 L. T. 687; 29 W. R. 742; 14 
Cox C. C. 607; 45 J. P. 666; Reg. v. Brackenbury, 17 
Cox C.O. 628; Reg. v. Pettit, (1850), 4 Cox O.C. 164; 
Reg. v. Berriman, (1856) 6 Cox U. C. 388; Reg. v. Gavin, 
(1885) 16 Cox O. C. 656; Reg. v, Male, (1893) 17 Cox 
C. ©. 689; Rey. v. Goddard, 60 J. P. 491; Reg. v. 
Miller, 18 Cox ©. O. 54; Reg, v. Histed, 19 Cox 
0. C. 16; Rogers v. Hawken, 67 L. J. Q. B. 526; 
78 L. T. 656; 62 J. P. 279; 19 Cox ©. ©. 122; 
Reg. v. Best, (1909) 1 K., B. 692; 78 L. J. K. 
B. 658; 100 L. T. 622; 25 T. L. R. 280; 
Reg. v. Knight & Thayre, (1905) 20 Cox C. C. 711; 69 
J. P. 108; 21 T.L.R. 310; Reg. v. Booth & Jones, (1910) 
5 Crl. App. Rep. 179; Reg. v. Wong Chin Kwai, 3 
Hong Kong Law Report 89, on the question of 
admissibility of confession reviewed. 

Clifford v. Emperor, 22 Ind. Oas. 496; (1914) M. W. 
N. 11; 16 Bom. L.R. 1; 12 A. L. J. 75; 15 M. L. T. 
84; 19 0. L. J. 107; 18 C. W. N. 374; 15 Or. L. J. 144; 
7 Bar. L. T. 37; 40 I. A. 241; Riel v. Reg., 10 A. O. 675; 
55 L.J.P.0, 28; 54 L.T. 339; 16 Cox C.C, 48, Dillet’s case, 
12 A.C. 459; 56 L.T. 615; 86 W.R. 81: 16 Cox, 0.0. 241 
Eo parte Deeming, (1892) A.C, 422; Hx parte MacCrea, 
(1893) A. C. 346; 1 R. 375; 69 L, T. 784; 17 Cox 
C. ©. 702; Reg, v. Bertrand, 16 L. T. (N. s.) 752; 
10 Cox ©. ©. 618 36 L. J. P. ©. 51; 1 
P. C. 520; 16 W. R. 9; 4 Moore P. O. (Nn. s.) 460; 
Makin v. Attorney-General for New South Wales, (1894) 
A. C. 57; 63 L. J. P, O. 41; 6 R. 373; 69 L. T. 778; 
17 Cox ©. O. 704 58 J. P. 148, were review. 
ed on the question of the grounds on which 
the Judicial Committee will grant special leave to 
appeal and hear appeals in criminal matters. 


Appeal in forma pauperis (by special leave 
of His Majesty in Council, dated June 13th, 
1913) from a decision of the Supreme Court 
of Hong Kong, dated December 12th, 1912. 

FACTS.—Ibrahim, a Shia Muhammadan, 
a subject of the Ameer of Afghanistan, 
resident of village Garmah in the District 
of Kandhar, of the Hazara Oraz Ghani 
tribe, enlisted in the 126th Baluchistan 
Infantry Regiment of the Indian Forces on 
June 12th, 1911, and'was then sent to Shameen 
Canton in China, As usual he had taken an 
oath of allegiance to His Majesty the King. 
At Canton Ali Shafa, the Subadar, was foand 
dead and the report of a gun-shot was heard 
by a number of persons. brahim was 
found with his own gun in his hand and a 
few cartridges in his possession. He was 
accused of murdering Ali Shafa on account 
of the latter abusing the accused for playing 
at cards. On September 18th, 1912, Ibrahim 
was sent for trial to Hong Kong with the con- 
currence of Major Barrett under Article | of 
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. tte China and Corea Order in Council, 
1904, and section 4 of the Foreign Jurisdic: 
tion Act, 1890. An indictment for the 


murder of Ali Shafa was preferred against 
him. He . was tried before the Chief 


Justice and a Jary on October 21, 22, 23 and. 


24, 1912, but the Jury disagreed and were 
discharged. He was tried a second time on 
November 18, 19, 20,21 and 22, 1912, and 
the Jury returned a verdict of guilty. Dar- 
ing the trial certain points of law were raised, 
which were reserved for argument before the 
Fall Court, the sentence being postponed till 
then. After argument on the legal points 
the Full Court decided against Ibrahim. 
Subsequently, a rule for a writ of habeas corpus 
was refused and so. wasa motion in arrest 
of judgment. On Decomber 16, 1912, the 
Chief Justice sentenced Ibrahim to death; 
but the sentence was respited for a period of 
three months with the view of enabling him 
to apply tothe Privy Oouncil for leave to 
appeal. On December 17, 1912, the Fall 
Court refused leave to appeal to His Majesty. 
On June 1913, special leave to appeal 
in forma piuperis was granted by the Board, 
Mr.. A. Romer Macklin, for the Appellant, 
contended that the appellant being a subject 
ofthe Ameer of Afghanistan, was not amenable 
to the jurisdiction of His Majesty’s Supreme 
Court of Hong Kong in respect of the 
criminal offence alleged to have been com- 
mitted by him at Canton, a place outside 
the dominions of His Britannic Majesty and 
within the dominions of the Emperor of 
‘China until the Empire of Ohina was 
superseded by the Republic of China. By the 
Treaty of Tientsin 1858, the Emperor of 
China granted extra-territorial jurisdiction to 
His Majesty in respect of crimes committed 
by British subjects only and the appellant 
was not a British subject. The said 
treaty was not putin evidence. The Crown 
failed to prove how His Majesty acquired 
jurisdiction. over subjects of the Ameer of 
Afghanistan for offences committed by them 
at Canton or elsewhere in China outside the 
dominions of His Britannic Majesty. The Fall 
Court wrongly decided that by Articles III and 
L of the China and Corea Order in Council the 
appellant was a British subject. The Crown 
did not discharge the burden of proof im- 
posed on the Crown by Articles V and VI of 
the said Order and that the lower Court 
wrongly held thatthe burden was not on 
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the Crown to prove affirmatively that the 
Crown had jurisdiction to try him. The 
Crown was bound to adduce evidence ontside 
the said Order (as Order must be ‘framed 
with reference to treaties and any excess of 
assumed jurisdiction was ultra vires), showing 
the acquisition of jurisdiction over the ap- 
pellant in respect of the said charge, (1) from 
the Emperor or Republic of China, and (2) 
with the consent of the Ameer in accordance 
with Article V of the said Order, and the 
Orown failed to adduse any such evidence. 
The admission of an alleged confession. to 
Major Barrett in answer to a question, when 
the appellant was tied up with rope and 
in the custody of a double quarter-guard, 
was wrongly received by the lower Court 
which did not reserve it for the consideration 
of the Full Court. The confession was ju- 
admissible in law on the authority of Rex 
v. Wong Onin Kwai (1), a Fall Bench de- 
cision, as was it inadmissible by the Common 
Law of. Englandi The Indian Army Act, 
1911, or any Indian Law was not duly proved 
by the Crown. 

Reference was made to Rex v. Wong Ohin 
Kwai (1) and other cases referred to in 
their Lordships’ judgment. Archibold’s Cri- 
minal Practice, (1912). 
` Sir Robert Finlay, K. O., and Mr. Hunsell, 
appeared for the Respondent bat were not 
called on. 

JUDGMENT. 

Lord Sunner.—The appellant, Ibrahim, 
isa natural-born subject of the Ameer of 
Afghanistan, who was duly enlisted and 
enrolled on January 12th, 1911, in the 126th 
negiment of Baluchistan Infantry at Quetta. 
He took the oath of allegiance to His Majesty 
and made a solemu declaration undertaking, 
among other things, to go wherever ordered 
by land or sea. On September 4th, 1912, he 
was a private serving with the detachment of 
that regiment which was encamped on Sha- 
mien or Shameen Island at Canton as guard 
of the Concession. On Shameen are situated 
the various Huropean Settlements including 
the British. About 10-30 P. m. Subadar 
Ali Shafa, a native officer in the same regi- 
ment, was murdered. Ibrahim was charged 
with the crime, tried before the Supreme 
Court of Hong Kong, and convicted. He 
was sentenced: to death, but sentence was 
respited pending the hearing of this appeal, 


(1) (1808) 3 Hong Kong Law, Rep. 89. 
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which is brought by special leave ¿n forma 
paugeris. His grounds are two: first, that 
the jurisdiction of the Court was not estab- 
lished, and, second, that there was a grave 
miscarriage of justice by reason of the 
misreception of evidence. 

The jurisdiction of the Supreme Court of 
China and Corea is conferred by the Foreign 
Jurisdiction Act, 1890, and by the China 
and Corea Order in Council, 1904, and in- 
clades criminal ` jurisdiction. Article V 
provides that: “the jurisdiction conferred by 
this order extends to the persons and matters 
following, in so far as by Treaty, grant, us- 
age, sufferance or other lawful means. His 
Majesty has jurisdiction in relation to such 
matters and things, that is to say: 

“(1) British subjects, as herein defined, 
.within the limits of this order . 3 

(3) foreigners, in. the cases and according 
to the conditions specified in this Order and 
not otherwise; 


(4) foreigners, with respect to whom any 
State, King, Chief or Government, whose 
subjects or under whose protection they are, 
has, by any treaty -as herein defined or other- 
wise, agreed with His Majesty for, or con- 
sents to the exercise of power or aathority 
by His Majesty.” 


By Article VI it is provided that “all His 
Majesty’s jurisdiction, exerciseable in China 
or Corea for the hearing or determination of 
criminal or civil matters, . . . shall be 
exercised under and according to the provi- 
sions of this Order in Council and not 
otherwise”. 

The contention, therefore, is that the 
jurisdiction of the Supreme Court, conferred 
by and only exercisesable in accordance with 
the Order in Council, was not shown to ex- 
tend, and, therefore, for the purposes of this 


case, did nct extend to Ibrahim, who is- 


admittedly an Afghan and a subject of the 
Ameer. 

Article III of the Order defines a “British 
subject” thus: “British subject includes a 
British-protected person, that is to say, a 
person, whoeither (a) is a native of any 
Protectorate of His Majesty andis for the 
time being in China or Ccrea, or (b) by 
virtue of the Foreign Jurisdiction Act, 1890, 
or otherwise, enjoys His Majesty’s protection 
in China or Corea.” 

There was no evidence of any treaty or 
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other instrument by which the Ameer had 
agreed with the Crown for the exercise by Hig 
Majesty of power or authority over his sub- 
jects; but it may be reasonably inferred 
from the practice of enlisting native Afghans 
in Indian natiye regiments, whereby they are 
de facto brought under the authority of Hig 
Majesty, a practice which is matter of public 
knowledge, that the Ameer does in fact con- 
sent to such enlistment with its consequences, 
Whether or not this suffices to bring such 
enlisted Afghans within the terms of Article 
V (4) of the Order in Council, “foreigners, 
with respect to whom any State, King, Ohief 
or Government whose subjects . they 
are... consents to the exercise of 
power or authority by His Majesty,” it is not 
necessary for their Lordships now to deter- 
mine. 

The British Vice-Consul, whoin September 
1912, was also acting Consul at Canton, is 
Judge of a Provincial Court, held at Canton 
under Article XIX of the Order, which is a 
Court of Record, and by Article XXII exer- 
cises all His Majesty’s jurisdiction, civil and 
criminal, not under this Order vested exclu- 
sively in the Supreme Court.” He was 
called asa witness at Ibrahim’s trial and 
deposed that the place of the murder was 
entirely within his jurisdiction; that the 
jurisdiction exercised at Canton on Shameen 
is the same ex-territorial jurisdiction ag 
is exercised throughout China by the 
Supreme Court; that itis still in force; that 

the Indian soldiers enjoy His Majesty’s 
protection in Shameen, Canton, and the Court 
exercises jurisdiction over them”; and that 

Consular protection extends to trying persons 
and protecting them if they are improperly 
arrested.” This evidence was not modified 
under cross-examination or contradicted in 
any way by evidence for the defence. The 
witnsss went on to say that he conducted the 
preliminary examination in this case and 
considered it expedient that the case should 
be sent for trialto Hong Kong (an opinion 
in which Major Barrett, Commanding the 
detachment, concurred), thus satisfying the 
provisions of Article L, of the Order with 
regard to the transfer of the case from Sha- 
meen to Hong Kong. 

Their Lordships are ofopinion that section 
4 (1) of the Foreign Jurisdiction Ast, 1890, 
does not prevent this evidence from being 
admissible upon the question and that in the 
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absence of contradiction and of any grounds 
for real doubt, this evidence by itself satisfied 
all the conditions of proof requisite to 
establish the jurisdiction of the Supreme 


Court at Hong Kong. It shows that, 
by “usage, sufferance or other lawful 
means,’ His Majesty has jurisdiction at 


Canton; that it in fact extends to persons 
of the class to which Ibrahim belongs; that 
in the case of Ibrahim himself it was 
exercised, so far as the preliminary examina- 
tion went; and ‘that its exercise, both 
generally andin this particular case, was 
suffered by the Chinese authorities holding 
office de facto, and that they made no objec- 
tion. Incidentally, it disposes of a point 
taken in argument, that whatever jurisdic- 
tion may have been ceded, agreed or suffered 
by the Imperial Government of China, it 
could not be deemed to persist by sufferance 
or otherwise since recent changesin the 
constitution and form of Government of Ohina 
took place. Even if such change had been 
proved, as it was not, or even if the Court 
could under the circumstances in any way 
take judicial notice of a political change in 
a neighbouring State, this evidence was 
sufficient to show that no change in the exer- 
cise of the jurisdiction and no diminution of 
the usage or the sufferance of it had occurred. 
It ‘was suggested that the Vice-Consul was 
not testifying to the exercise of jurisdiction 
and sufferance thereof in fact, but was only 
expressing his opinion that jurisdiction ought 
to extend to such a case as Ibrahim’s, which 
he said was the first case committed to the 
Supreme Court from Canton. The Judges 
of the Supreme Court, on the hearing of 
the points reserved to the Full Qourt, did 
not so take it, neither do their Lordships, 
and were it not for the gravity and import- 
ance of the case they would not think it 
necessary io pursue this question or juris- 
diction further. : 

Was Ibrahim a British-protected person 
because “by virtue of the Foreigu Jurisdic- 
tion Act or otherwise he enjoys His Majesty's 
- protection in China”? The words “or other- 
wise” must at least include the operation of 
otber Statutes, Imperial or Indian, applicable 
to the person in question, and the various 
legislative provisions referred to in the 
elaborate and valuable judgments in the 
. Court below amply ‘éstablish that, after 
enrolment and during service in the Indian 
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Army, Ibrahim wasa soldier of the Crown 
and subject to military law while stationed 
at Shameen. That being so, their Lordships 
think that it needs no express provision to 
entitle bim to His Majesty’s protection. 
When the Crown lawfully enlists in its 
forces aliens along with British subjects and 
requires of them the same service, loyalty 
and allegiance as are the duties of British 
enlisted subjects, it extends to them the 
same protection in a foreign country, where 
all are serving together in the armed forces 
of His Majesty. Their Lordships are clearly 
of opinion that Ibrahim as of right “enjoyed 
His Majesty’s protection’ in China, and 
in virtne thereof was subject also to the 
jurisdiction of the Supreme Court of China, 

Lastly, under this head reliance was placed 
on the werds “and not otberwise”’ in Article 
V (8) of the Order. These words do, not 
import that, if a person is in fact a foreigner, 
he can only be brought under the jurisdiction 
set forth in the Order “in the eases and 
according to the conditions specified therein.” 
They are not words limiting other provisions 
by which a person is clearly brought within 
the jurisdiction. They mean that when a- 
“foreigner,” as such, is to be. brought within 
the jurisdiction, he can be so dealt with 
only in the cases and according to the 
provisions specified, but when a person 
is brought under the jurisdiction as 
“a British-protected person,” and the fact 
that he is a foreigner is only accidental, 
the limitation contained in the words “and 
not otherwise’ in Article V (3) ‘does! not 
apply. 

Their Lordsbips think it unnecessary 
further to pursue the points. argued as to 
the necessity for proof of the Treaty ‘of: 
Tientsin, 1858; the validity of the proof. 
of the Indian Army Act, 1911, (which, for 
reasons hereinafter appearing, is so. formal: 
a matter as to be immaterial on the present 
appeal), the conditions under which the 
Crown may. enlist aliens in its Indian Forces; 
and the effect of the preamble and recitals 
in the Ohina and Corea Order in Council, 
1904, 

The second ground for this appeal is as 
follows:—Some 10 or 15 minutes after 
Subadar Ali Shafa was shot Major Barrett, 
the Officer commanding the detachment, who 
had been summoned from a little distance, 
arrived at the camp. Ho found Ibrahim in 
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custody and in bonds, sitting on the step 
of the guard-room. “When I got up to 
Ibrahim,” says the Major. “I said, ‘Why 
have you done such senseless act P J said 
nothing else. Did not threaten him in any 
way. 1 offered no indacement of any kind, 
. nor did anybody else to my knowledge or 
in my presence . . when I spoke to 
accused I was sorry for him because he 
. had killed the Subadar.” This last observa- 
tion their Lordships treat only as evidence 
of the way in which the question was put, 
tending to show that it did not convey a 
command or inducement to Ibrahim of any 
kind. In truth, except that Major Barrett’s 
words were formally a question they appear 
to have been indistinguishable from an 
exclamation of dismay on tke part of a 
humane officer, alike concerned for the position 
of the accused, the fate of the deceased, and 
the credit of the regiment and the service. 
Yo this Ibrahim replied. in Hindustani, 
“Some three or four days he has been 
abusing me; without a doubt I killed 
him.” 

It is argued that Ibrahim’s statement 
was inadmissible, (a) as not being a voluntary 
statement but obtained by pressure of 
authority and fear of consequences; and 
(b) in any case as being the answer of 
‘a man in custody to a question put by 
a person having authority over him as his 
Commanding Officer and having custody of 
him through the subordinates who had made 
him prisoner. 

On this it becomes incumbent on their 
Lordships to consider the rule of English 
Criminal Law applicabletosuch circumstances. 
This somewhat exceptional duty arises 
because, by Article XXXV (2) of tho 
Obina and Corea Order in Courail, it is 
provided that “ subject to the provisions 
of this order criminal jurisdiction under this 
order shall, as far as circumstances admit, be 
exercised on the principles of and in con- 
formity with English Law for the time 
being.” There are no provisions in the 
order material on this point as modifying or 
excluding the principles and practica of 
English Law, and their Lordships think 
that the matter may be justly treated as 
if English Criminal Law and practice applied 
to the criminal jurisdiction cf the Supreme 
Court at Hong Kong. At the same time 
they are uot to be understood to devids 
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that sach law and practice are in all 
respects and particulars binding on that 
Ccurt, nor do they overlook in any way the 
necessary distination that must, sometimes, 
be drawn between the criminal procedure 
of a European country, whose jurispru- 
dence has a defined history extending over 
many centuries, and that applicable to a 
British possession in the Far Hast where a 
mixed and fluctuating population is subject to 
the administration of the law by European 
Judges, whose duty it is to have regard 
alike to the principles of British justice, 
and to the necessities of local order. Nor 
do their Lordships fail to observe that 
the words, “so far as circumstances admit,” 
may well be applicable to such circum- 
stances in the present case as the facts, 
that the facilities for formal proof of statutes 
passed and administrative ordera made in 
various parts of His Muajesty’s dominions 
cannot be as copious in Hong Kong as they 
are in this country, and further that when, as 
in the present case, a force detailed for the 
protection of Europeans resident beyond His 
Majesty’s dominions in the midst of a popula- 
tion, often turbulent aud at the particular 
time disturbed, is itself disturbed by sach 
a crime as the murder of. a Subadar by a 
native private in the ranks, such words 
may well cover and be designed to sover 
some necesssry departure from the form- 
alities only as distinguished from the essentials 
of English justice, 


16 has long been established asa positive 
rule of English Criminal Law, that no state. 
ment by an accused is admissible in evidence 
against him unless itis shown bythe prosecu- 
tion to have been a voluntary statement, in 
the sense that it has not been obtained 
from him either by fear of prejudice 
or hope of advantage exercised or 
held ont by a person in authority. The 
principle is as old as Lord Hale. The burden 
of proof in the matter has been decided 
by high authority in recent times in Reg. 
v. Thompson (2), a case which, it is important 
to observe, was considered by the trial Judge 
before he admitted the evidenca. There was, 
in the present case, Major Barrett's affirma- 
tive evidence that the prisoner was not sub. 


(2) (1893) 2 Q B, 12; 62 L.J. M, 0, 93; 5 R. 302; 
69 L. T. 22; 41 W. R. 525; 17 Cox, C., O. 641; 57 J. 
P, 312. 
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jected to the pressure of either fear or hope in 
the sense mentioned. There was no evidences 
to the contrary. With Reg. v. Thompson 
(2) before him, the learned Judge must 
be taken to have been satisfied with the 
prosecution’s evidence that the prisoner’s 
statemeat was not so induced either by hope 
or fear, and, as is laid down in the same 
case, the decision of this question, albeit one 
of fact, rests with the trial judge, Their 
Lordships are clearly of opinion that the ad- 
mission of this evidence was no breach of the 
aforesaid rule. 

The appellant’s objection was rested on the 
two bare facts that the statement was 
preceded by and made in answer to aquestion 
and that the question was put by a 
person in authority and the answer given 
by a man in bis custody. This ground, in 
so far as itis a ground at all, isa more 
modern one; With the growth of a Polica 
force of the modern type, the point has 
‘frequently arisen, whether, ifa Policeman 
questions a prisoner in his custody at all, 
the prisoner’s answers are evidence against 
him apart altcgether from fear of prejudice 
or hope of advantage inspired by a person in 
authority. 

It is to be observed that logically these 
objections all goto the weight and not to 
the admissibility of the evidence, What 
a person having knowledge about the matter 
in issue says of it, is itself relevant to the 
issue as evidence against him. That he 
made the statement under circumstances of 
hope, fear, interest or otherwise strictly 
goes only to its weight. In an action of 
tort evidence of this kind could not 
be excluded whentendered against a torb- 
feasor, though a Jury might well be told as 
prudent men to think little of it. Even the 
_rule which excludes evidence of statements 
made by a prisoner, when they are induced 
by hope held out, or fear inspired by a 
person in authority, is a rule of policy. 
“A confession forced from the mind by the 
flattery of hope or by the torture of fear 
comes in so questionable a shape, when it is 
to be considered as evidence of guilt, that no 
credit ought to be given to it”, [ Rew. v. War- 
wicksholl (8)]. Ibis not that the law pre- 
sumes such statements to be untrue, but 
from the danger of receiving such evidence 


` (3) (1783) 1 Leach O, C. 263; 2 Hast P. O. 658, 
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Judges have thought it better to reject it for 
the due administration of justice. [Reg. v. 
Baldry (4)]. Accordingly, when hope or 
fear were not in question, such statements 
were long regularly admitted as relevant, 
though with some reluctance and subject to 
strong warnings as to their weight, 


In the earlier part of the nineteenth 
century there was strong judicial authority 
for admitting a prisoner’s statements, even 
though obtained by constables, who had him 
in custody, by considerable insistence in the 
way of interrogation | Rew v. Thornton (5), Rez v. 
Wild (6), Reg.v. Kerr (7)] and even so late as 
Reg. v. Baldry(4), a case decided on the rule as 
to hope and fear, Parke, B. observes at page 
445, “By the Law of England, inorder: to 
render a confession admissible in evidence, 
it must be perfectly voluntary and there is 
no doubt that any inducement in the nature 
ofa premise or of a threat held out .by a. 
person in authority vitiates a confession, 
The decisions to that effect have gone a 
long way: whether it would not have been 
better to have allowed the whole to go to 
the Jury it is now too late to inquire, but 
I think there has been too much tenderness 
towards prisoners in this matter. I confess 
that I cannot look at the decisions without 
some shame, when I consider what objections 
have prevailed to prevent the reception of 
confessions in evidence . . justice and 
common sense have too frequently been 
sacrificed at the shrineof mercy”. The law, 
however, was considered to be fairly sebtled 
{see Reg. v. Checerton (8), Reg. v. Reason (9), 
Reg, v. Fennell(10), and the references collect» 
ed in the note to Reg. v. Brackenbury (11)]. 
When Judges excluded such evidence, it was 
rather explained by their observations on 
the duties of policemen than justified by 
their reliance on rules of law fe. g., Reg. v. 
Pettit (12), Reg. v. Berriman (18), a case 


(4) (1852) 2Den, C.O. RB. 480;- 2L L.J. M. 0. 
130; 16 Jur. 599; 5 Cox. O. C. 523. 

(5) (1824) 1 M. O, O. 27. 

(6) (1835) 1 M, C.C, 452. 

(7) (1837) 8 Car. & P. 176. 

(8) (1862) 2 F. & F. 833. 

(9) (1872) 12 Cox. O. C. 228. 

(10) (1880) 7 Q.B. D. 147 at p.150; BOL. J.M. 
C. 126; 44 L. T. 687; 29 W. R. 742; 14 Cox. O. O. 607; 
45 J. P. 666. 

(11) (1893) 17 Cox. C, C. 628, 

(12) (1850) 4 Cox. C. C. 164. 

(18) (1864) 6 Cox. O. O. 388, 
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In 1885 Reg. v. Gavin (14) re-opened these 
questions. Then A. L. Smith, J., excluded 
a statement made to a cönatable; wbo ques- 
tioned his prisoner in away tbat amounted 
to cross-examination. He laid it down 
that a constable has no right to ask 
questions without expressly saying that the 
answers cannot be relevant evidence. In 
1893, Day, J. [Reg. v. Brackenbury (11)], 
declined to follow this decision, ina case 
when the question and answer preceded the 
arrest, and Cave, J.,in Reg. v. Male (15), 
rejected a statement made by a prisoner in 
custody to a constable who had cross- 
examined him, saying merely that the 
Police have no right to manufactare evidence, 
though in 1896 [Rex v. Goddard (16)1, he 
` appears to have concurred in the admissibility 
of very similar matter. Two years later, 
Hawkins, J. [ Reg. v. Miller (17)], allowed the 
accused’s answers to be proved against him, 
when he had been cross-examined before 
‘arrest, saying that he did not expressly 
dissent from Reg. v. Gavin (14) but that “every 
case must be decided according: to the 
whole of its circumstances,” but in 1898 
Reg. v. Histed (18), he excluded the answers of 
a prisoner in custody, ou the authority of 
Reg. v. Gavin (14), saying that the constable 
was entrapping the prisoner and trying by a 
trick to set a broken-down case on its legs 
again. Since then the currént of authority 
has run the other way. In Rogers v, Hawken 
(19), a case of questions before arrest, a 
Divisional Court, consisting of Russell, L. 
C. J., and Mathew, J., Judges not prone to 
lean against a prisoner, held that the state- 
ment was admissible and observed that 
Reg. v. Male (15) must not be “taken as laying 
down that a statement of the accused toa 
Police constable without threat or induce- 
ment is not: admissible. There is no rule 


of law excluding statements made in such - 


circumstances,” and in Rea v. Best (20), the 
Court of Criminal Appeal (including 


(14) 
(15) 
(16) 


(1885) 16 Cox. 0..C, 656. 
(1893) 17 Oox. ©. ©. 689, 
(1896) 60 J. P. 491. 

(17) 18 Cox. O. O, 54. 

(18) (1898; 19 Cox. C. C. 16, 

(19) (1898) 67 L. J. Q. B. 526 78 L. T. 655; 62 J. 

P. p 19 Cox. C. Q. 122. 

(20) (1909) 1 K. B. 692; 78L J. K, B. 658; 100 
L. T. 622; 25 T. L. R, 280, 
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Channell, J.,) held that “it is quite impossible 
to say that the fact that a question of this 
kind has been asked invalidates the trial,” 
adding that Reg. v. Gavin (14) is not a good 
decision. Here, however, it is to be observed 
that the actual decision was that under the 
proviso of section 4 of the Criminal Appeal 
Act, 1907, the Court would not interfere 
in that case. It did not expressly declare 
that statements of an accused, when in 
custody, in reply to a policeman’s questions, 
are always admissible evidence against him 
unless they are rendered involuntary by 


. reason of hope or fear induced by a person 


in authority The point has been before the 
Court of Criminal Appeal more recently. In 
1905 [Rex v. Knight and Thayre (21)], state» 
ments were rejected, because obtained from tha 
accused before arrest by means of a long 
interrogation by a person in authority over 
him. Channell, J., adverted thus to the 
case of ` questions pus by a constable after 
arresting— when he has taken anyone into 
custody ... he ought not to question the 
prisoner . . . I am not aware of any distinob 
rule of evidence that, if such improper ques- 
tions are ‘asked, the answers to them are 
inadmissible, but there is clear authority 


. for saying that the Judge at the trial may 


in his discretion refuse to allow the answers 
to be given in evidence.” The same learned 
Judge in Rex v. Booth and Jones (22) in 1910 
observes; ‘the moment you have decided to 
charge him and practically got him into 
custody, then, inasmuch as a Judge even 
cannot ask a question or a Magistrate, it is 
ridiculous to suppose that a policeman can. 
But there is no actual authority yet that if 
a policeman does ask a question it is inad- 
missible; what happens is that theJudge says 
it is not advisable to press the matter;’’ 
and of this, Darling, J., delivering the judg- 
ment of the Court of Criminal Appeal, 
observes: “the principle was put very clearly 
by Channell, J.” 


The learned trial Judge in the present case, 
in addition to the argument of Counsel for 
the defence, had before him a case decided 
in 1902 by the Fall Court at Hong Kong, 
Rex v. Wong Ohin Kwai (1), in which the 
English authorities up to ‘that time were very 


fully examined. Before admitting the 
(21) (1906) 20 Cox. ©. ©. 711; 69 J. P. 108; 21 T. 
L. R. 310. 
(22) (1910) 5 Or: App. Rep. 177, 179. 


. 
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evidence of the appellant’s statement he con- 
sulted Gompertz, J., who had been a party to 
that decision, and accordingly it is clear that 
he admitted the statement only after the 


fullest consideration. The English Law is still” 


unsettled, strange as it may seem, sirce the 
point is one that constantly occurs in criminal 
trials. - Many Judges, in their discretion, ex- 
clude such evidence, for they fear that nothing 
less than the exclusion of all snch statements 
can prevent improper questioning of 
prisoners by removing the inducement to 
resort to it. This consideration does not 
arise in Lhe present case. Others, less tender 
to the prisoner or more mindful of the balance 
of decided authority, would admit such state- 
ments, nor would the Court, of Criminal 
Appeal quash the conviction thereafter 
obtained, if no substantial miscarriage of 
justice had occurred. If, then, a learned 
Judge, after anxious consideration of the 
authorities, decides i in accordance with what 
is at any rate a “probable opinion” of the 
present law,ifitis not actually the better 
opinion, it appears to their Tsordships that 
his conduct is the very reverse of that 
“violation of the priuciples of natural justice” 
which has been said to bethe grourd for 
advising His Majesty’s interference in a 
criminal matter. If, as appears even on the 
line of authorities which the trial Judge did 
not follow, the mutter is one for the Judge's 
discretion, depending ‘largely on his view 
of the impropriety of the questioner’s conduct 
and the general circumstances of the case, 
their Lordships think, as will hereafter be 
seen, that in the circumstances of this case 
his diseretion is not shown to have been 
exercised improperly. 

Having regard to the particular position 
in which their Lordships stand to criminal 
proceedings, they do not propose to intimate 
what they think the rule of English law 
ought to be, much as it is to be desired that 
the point shoald be settled by authority, so 
far as a general rule can be laid down where 
circumstances must so greatly vary. That 
must be left to a Court which exercises, as 
their. Lordships do not, the revising functions 
of a general Court of Oriminal Appeal 
[Olifford v. Emperor (23)]. Their Lord- 


ships’ practice has been repeatedly defined. 

(23) 22 Ind. Cas. 496; 40 I. A. 241; (1914) M. W. 
N. 11; 16 Bom. L. R. 1; 12 A. L, J. 75; 15 M. L. T. 84; 
19 ©. L. J. 107; 180. W. N. 874; 15 Cr. L. J. lid; 7 
Bur, L, T. 37. 
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Leave to appeal is not granted “except where 
some clear departare from the requirements 
of justice” exists! Rielv. Reg. (24)]; nor unless, 
“by a disregard of the forms of legal process, 
or by some violation ofthe principles of natural 
justice or otherwise, substantial and grave in- 
justice bas been done” [In re Dillet (25).] Tt 
is true that these are cases of applications for 
apecial leave fo appeal, but the Board has 
repeatedly treated applications for leave to 
appeal and the hearing of criminal appeals as 
being upon the same footing [ Réel’s case (24) 
Ex prate Deeming (26)]. The Board cannot 
give leave to appeal. where tke grounds 
suggested could not sustain the appeal itself; 
and, conversely, it cannot allow an appeal 
on grounds that would not have sufficed for 
the grant of permission to bring it. Misdirec- 
tion, as such, even irregularity as such, 
will not suffice Hx parte MacOrea (27). There 
must be something which, in the particular 
case, deprives the accused of the substance 
of fair trial and the protection of the law, or 
which, in general, tends to divert the due 
and orderly administration of the law intoa 
new course, which may be drawn into an evil 
precedent in future [ Reg. v. Bertrand (28)]. 

Their Lordships were strongly pressed in 
argument with the case of Makin v. Attorney- 
General for New South Wales (29) in which 
Lord Herschell, L C., delivered an elaborate 
exposition of the principles on which a Oourt 
of Criminal Appeal should aot. Although in- 
that case these observations are technically 
obiter dicta, since the Board held thatthe evi- 
dence complained of atthetrialhad been righty 
admitted, they are most weighty in them» 
selves, and they have since been adopted by 
the Court of Criminal Appeal in Reg v. Dyson 

30) though with some later qualification. 
In Mukin’s case (29), however, their Lordships 
had to determine the true construction of 
section 423 of the New South Wales Act, 46 
Victoria, No. 17, which in defining a strictly 

(24) (1885) 10 A.C. 675; 55 L. J. P. 0.28; 54 L. 
T, 339; 16 Cox. C. C. 48. 

(25) (1887)12 A. ©. 459; 56 L. T. 615; 36 W. R. 
81; 16 Cox. C. ©. 241. 

126) (1892) A. C. 422. 

(27) (1893) A. C. 346; 1 R. 375; 69 L. T. 13d; 17 
Cox. ©. G. 702. 

(28) (1887) 16 L. T. (N. s.) 752; 10 Cox. 0.0. 618; 
36 L. J. P. C. 51; 1 P. O. 520; 16 W. R. 9; 4 Moore P. 
C. (N. 8.) 460. 

(29) (1894) A. C. 57; 36 L. J. P. C. 41; 6 R. 373; 
69 L. T. 778; 17 Cox. O. O. 704; 58 J. P. 148. 

(30) (1908) 2 K, B. 454; 77 L. J. K. B. 813; 99 L. 
T, 201; 72 J. P. 303; 24 T, L. R, 653; 21 Oox, 0. O. 669. 
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appellate jurisdiction in criminal matters 
provided “that no conviction or judgmsnt 
thereon shall be reversed, arrested or avoided 
in any case so stated, unless for some srub- 
stantial wrong or other miscarriage of justice.” 
It was held there that to transfer the deci- 
sion of the guilt of the accused, from a Jury 
acting on oral testimony, to an Appellate 
tribunal, possessing that testimony only in 
writing, cannot be said to involve no mis- 
carriage of justice, and hence that a Coart 
of Criminal Appeal is not entitled to dismiss 
the appeal by re-trying the case on shorthand- 
notes, or by holding that, if the trial Judge 
had excluded the evidence, which he wrongly 
received, the verdict would probably have 
been the same. In other words such a pro- 
viso ‘is not to be construed as investing a 
statutory Uourt of Criminal Review with the 
functions of the original trial Judge and 
Jury. This is avery different matter from 
the duty of this Board in advising His 
_ Majesty as to the exercise of his prerogative 
in relation to facts as they are made to 
appear to this Board by admissible material. 
Even in Makin’s case (29), however, re- 
servation was made of cases “where it is 
impossible to suppose that the evidence 
improperly admitted can have had any in- 
fluence on the verdict of the Jury,” and 
this reservation is not to be taken as ex- 
haustive. In England, where the trial Judge 
has warned the Jury dot toact upon the 
` objectionable evidence, the Court of Criminal 
Appeal, under -the similar words of the 
‘Criminal Appeal Act, 1907, section 4, may 
refuse to interfere, .if it thinks that ‘the 
Jury, giving heed to thai warning, would 
have returned the same verdict [ Rex v. Lucas 
(31); Rex v. Stoddart (82); Rea v. Norton 
(33); Rea v. Loates (34); Rex v, Wilson (35)], 


or where evidence has been admitted in- 


advertently or erroneously, which is inad-~ 


missible but of small importance [Reg v. 
Westacott (36) Ree v. Mullins (37)] 
or most  uolikely to have affected 


(31) 1 Or. App. Rep. 234. ee 

(82) (1909) 73 J. P. 348; 53 S. J. 678; 25 T, L. 
R. 612, 

(33) (1910) 2 K. B. 496 atp. 561;79 L.J.K. B. 
756; 102 L. T. 926; 74 J. P. 375; 54 5. J. 602; 26 T. L. 
R. 550, 

. (34) (1910)5 Cr. App. Rep. 198. 

(35) (1911) 6 Cr. App. Rep. 207. 

(36) 10r. App. Rep. 248. 

(37) (1910) 5 Cr. App. Rep. 13. 
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the verdict [Rex v. Solomon (38)]. Where 
the objectionable evidence has been left for 
the consideration of the Jury without any 
warning to disregard it, the Court of 
Criminal Appeal quashes the conviction, if 
it thinks that the Jury may have been 
influenced by it, even though without it 
there was evidence sufficient to warrant a 
conviction [ Rez v. Fisher (39)]. The rule can 
hardly be considered to be settled, but at 
avy rate it seems to go so far as to sub- 
stitute “highly improbable” for “ impos- 
sible’? in Lord Herschell’s reservation above 
quoted. 

Their Lordships think that the jurisdic- 
tion, which they exercise in appeals in 
criminal matters, involves a general cou- 
sideration of the evidence and of the circum- 
stances of the case in order to place the 
irregularities complained of, if substantiated, 
in their proper relation to the whole matter, 
The facts of the present case must, there- 
fore, be stated. They are briefly as fol- 
lows; — 


`~ During the bot weather of 1912 the 
sepoys of the 126th Baluchistan Regiment 
at Shameen lived and slept a great deal in 
the open air. The camp was near the Central 
Avenue, shaded by trees and lit by the 
electric light standards in the Avenue. On 
the night in question the native officers, 
including Subadar Ali Shafa, were sitting 
id chairs near the road, Ibrahim and three 
other sepoys were not far off in a group 
playing cards, The time was about 10-30 p.m. 
The Subadar went up to them, accused 
them of gambling, searched them, 
took away $3°80 of Ibrahim’s money and 
ordered them to be confined to the lines. 
He abused Ibrahim with offensive language, 
against which Ibrahim protested, and then 
returned to his chair. A little time after- 
wards the sentry saw a man going into the 
camp itself to the place where the men’s 
rifles were kept, and gave an alarm. A 
shot was fired; and the Subadar, after call- 
ing to the guard to turn out, and walking 
a few steps, fell dead, a bullet having passed 
tbrough his body. Almost at once a man 
was seen a few paces from the sentry, 
standing behind a tree and pointing his 


(38) (1909) 2 Cr. App. Rep. 80. 
(39) (1910) 1 K. B. 149;79 L J.K. B. 187; 102 L, 
T. 111; 74 J, P, 104 26 T. L, R, 122. | 
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rifle in the direction of the place where 
the native officers were sitting. This last 
significant fact was elicited by the Jury them- 
selves. He was immediately seized and prov- 
ed tobe Ibrahim. He had his own service 
rifle in his hand, identified by its number. 
Five rounds, enough to fill one clip, were 
missing from his bandolier, Four cartridges 
were in the magazine of his rifa, the 
bolt of which was open; one, empty and 
still hot, was found on the ground. The 
rila was fouled from recent discharge. 
No one else with a rifle was seen outside the 
camp when Ibrahim was seizad. 

This story, which did not depend at any 
point on the evidence of one witness only, 
was amply corroborated in various ways. 
Beyond an indefinite suggestion that Ibrahim 
had been instigated to commit this crime, 
which came to nothing, the only attack on 
the witnesses was founded on discrepancies 
between them in matters of detail, or on 
the suggestion that they had amplified their 
evidence between the first trial, when the 
Jury disagreed, and the second. It appears 
to their Lordships that a clearer case there 
could hardly be, and that it would be the 
merest speculation to suppose that the Jury 
was substautially influenced by the evidence 
of what Ibrahim said to Major Barrett. 
If not impossible, it is at any rate highly 
improbable, that this should have been so, 
and when the preponderance of unquestioned 
evidence is so great, their Lordships cannot 
in any view of the matter conclude that 
there has been any miscarriage of justice, 
substantial, grave or otherwise. They will 
hambly advise His Majesty that the appeal 
should be dismissed. 


Appeal dismissed. 
Solicitors for the Appellant: Messrs. Langlois, 
Harding, Warren & Tate. 
Solicitors for the Respondent: 
Sution, Ommanney & Rendall. 


Messrs, 
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PUNJAB CHIEF COURT. 
ORIMINAL APPRAL No. 556 or 1913. 
October 30, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Chevis. 
EMP#ROR—ApPELLANT 

versus A 


SHIBBAN-—- RESPONDENT. 

Excise Act (XII of 1896), ss. 44, 57—~Police officer, 
invested with powers under section 44, whether Hacise 
Officer for purposes of section 57. 

A Police Officer invested with powers of an Excise 
Officer under section 44 of the Excise Act, is to be 
deemed an Excise Officer for the purpose of section 
67 of that Act, because he is an Excise Officer for the 
purposes of sections 36, 87 and 38 of the Act. 

Queen-Empress v. Chet Singh, 22 P. R. 1900 Cr, 
46 P. L, R. 1901; Queen-Empress v. Sundar Singh, 
8 P. R. 1901 Cr;76P. L. R. 1901; Queen-Empress v. 
Makunda, 20 A. 70; and Emperor v. Dachmi Narain, 
80 A. 377,8 Cr. L. J. 5; A, W. N. (1998) 157; 5 A. L, J. 
44, followed. ; 

Emperor v, Niadar Singh, 6 Ind. Cas. 717, 11 Cr. L. 
J. 394, 27 P. W. N. 1910 Or., 181 P. L. R. 1910, 13 P, 
R. 1910 Cr.: and Pirag v. Queen: Empress, 9 P. R. 1897 
Or., distinguished. 


Appeal from the order of the Magistrate, 
2nd class, Delhi, dated the 15th May 1913, 
acquitting the respondent. 


Mr. O. Bevan Petman, (Government 
Advocate), for the Appellant, 
Mr. S. M. Iftikhar Ali, for the Respondent. 


JUDGMENT.—This is an appeal by the 
Local Government under section 417, 
Criminal Procedure Code, from the order of 
the Magistrate, second class, Delhi, acquitting 
the respondent of the offence under section 48 
of the Excise Act, 1896, with which he was 
charged. 

The Magistrate was apparently satisfied 
‘that the respondent was actually in possession 
of cocaine contrary to the provisions of 
section 48 of the Act, but he acquitted him 
on the ground that under section b7, the 
Court could not take cognizance of the offence 
except on the complaint or report of the 
Collector or an Excise Officer. It appears 
that the respondent was arrested by a Sub- 
Inspector of Police and was taken in accord- 
ance with the provisions of section 41 of the 
Act to the Magistrate for trial. Under the 
notifications of the Local Government made 
under section 44 of the Act, the Sub-Inspector 
was an Excise Officer for all purposes 
connected with the excise powers conferred 
on Excise Officers by sections 36, 37 and 33 
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of the Act. Under section 37 the 
spector had power to arrest any person hav- 
ing in his possession any article, liable to 
confiscation under the Act and under section 
41 he was bound within 24 hours after such 
arrest to make a full report of all the 
particulars to his official superior and to 
-take the person arrested with all convenient 
despatch toa Magistrate for trial. It has 
been held-in a series of cases that under these 
cirsumstances a Police Officer, invested with 
powers of an "xcise Officer under section 44, 
ig to be deemed an Excise Officer for the 
purpose of section 57 [see Queen- Empress v. 
Chet Singh (1); ‘Queen-Hmpress v. Sundar 
Singh (2); Queen-Hmpress v. Makunda (8) 
and Emperor v. Lachmi Narain (4).] 

The learned Pleader for the respondent 
relies on Emperor v. Niadar Singh: (5) and 
Pirag v. Queen-Hmpress (6), and argues 
that Police Officers, who are invested with 
powers under section 44, have merely the 
power of arrest of offenders and seizure of 
property conferred on Hxoise Officers by 
sections 36, 37 and 38. The authorities cited 
by him do not support this contention. In 
those cases it was held that the Court could 
not take cognizance of an offence in respect 
of .which Police Officers, invested under 
section 44, had no power to act under sections 
36, 37 or 38, and that consequently a com- 
plaint or report of a Collestor or an Excise 
Officer was an essential condition precedent to 
the Court taking cognizanca of such an- 
offence. 

The authorities cited by the learned 
Government Advocate are directly in point 
and following them, we must accept this 
appeal and set aside the order of acquittal. We 
direct that the record be returned to the ' 
Magistrate in order that he may dispose of: 
the case upon the merits, : 


Appeal accepted. 

(1) 22 P, R. 1900 Or., 46 P.L. R. 1901. 

(2) 8 P. R. 1901 Or, 76 P. L. R. 1901, 

(3) 20 A. 70. 

(4) 80 A.377;8 Or.L. J. 5; A. W. N. (1908) 
157; 5 A. L. J. 444. 

(5) 6 Ind. Cas. 717; 18 P. B. 1910 Cr., 11 Cr. L. J. 
394; 27 P. W. R. 1910 Cr., 181 P. L. R. 1910. |” 

(6) 9 P. R. 1897 Or. 
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LOWER BURMA CHIEF COURT. 
ORIMINAL Rersgenos No. 84 or 1913. 
February 2, 1914. 
Present:—Mr, Justice Hartnoll, Oifg. Chief 
Justice, and Mr. Justice Ormond. 
SEENA M. HANIFF & CO. sy ITS MANAG- 
ina PARTNER S. O. GHOSH—Ape.ioant 


tersus 


LIPTONS LIMITED BY rts DULY AUTHORISED 


agent W. CUFFE—Rxesponpent. 

Penal Code (Act XLV of 1860), ss, 482, 486—Mer. 
chandise Marks Act (IV of 1889), ss. 6, 7—Person— 
Limited Company—Liabtlity of, to be convicted and 
punished — Words “he” and “whoever”, meanings of — 
Meng rea—Innocence—Proof—Interpratation of Statutes 
—Ambiguous language—Penal act. 

A body corporate can be lawfully prosecuted and 
on conviction punished for an offence under seo- 
tion 482 or section 486 of the Indian Penal Code. 

The word “he” in sections 6 and 7 of the Indian 
Merchandise Marks Act includes “she” and “it”. 

Per Hartnoll, Of. O. J.— The word “whoever” in 
sections 482 and 486, [Indian Penal Code, does not refer 
only to a definite individual or definite individuals 
and can apply to a corporate body. 

Where the language of a Statute is not olear, to 
ascertain the real meaning the cause or necessity 
of the law being made should be considered. 

Every clause of a Statute should be construed with 
reference to the context and the other olauses of the 
Act so as, so far as possible, to make a consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter. 


Under sections 482 and 486, Indian Penal Code, the 
prosecution has not to.prove the mens rea; and, as the 
burden of proving innocence is thrown on the s0- 
oused under those sections, when once a prima 
facie case -has been established, a Limited Company, 
when acoused, can prove its innocence by the 
evidence of its agents or servants or otherwise as it 
thinks fit. : 

Per Ormond, J.—The word “whoever” with which 
sections 482 and 486 begin means the same thing as 
“every person who” in section 2 (2) of the English 
Merchandize Marks Act and shows that the provisions 
of the sections apply to persons generally. 


The scope of a penal section inan Act would (so far 
as the language is concerned) be the same whether 
it began with the words “every person who” or with 
the word “whoever” unless, the word “person” is 
defined so as to have a more restrictive or a more 
extended meaning, than it in fact has. Limited Gom- 
panies are not excluded from the operations of sec- 
tions 482and 486, Indian Penal Code, and there 
is nothing inherent in the nature of a Limited Com- 
pany which would prevent it from proving its in- 
nocence either by showing that it aoted withont 
intent to defraud under section 482, or under sec- 
tion 486 in any of the ways prescribed in that section, 

Starey v. Chilworth Gunpowder Company (1889) 
24 Q.. B. D. 90; 59 L. J. M. O. 18; 62 L.. T. 73.38 
W. R. 204; 17 Cox, C. ©. 55; 545, P. 436; Kirshen. 
bojm v. Salmon and Gluckstein Limited, (1898) 
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2 Q. B. D. 19; 62 J. P. 439; 67 L. J. Q. B. 601; 78 L. T. 
658; 14 T. L. R. 395; 46 W. R. 573; 19 Cox, 0. O. 127; 
Pearks, Gunston and Tee Lå. v. Ward; Hennen v. South- 
ern Counties Dairies Qo., Ltd., (1902) 2 K.B.1; 71 L. J. 
K. B. 656; 66 J. P. 774; 87 L. T. 51; 18 T, L. R. 638; 
20 Cox, C. O. 279, considered and followed. 


FAOTS appear from the following 
reference, made by Mr. Justico Twomey, 
under section 11 of the Lower Burma Courts 
Act:— 

The complaint was of an offence under 
section 482, Indian Penal Code, “using a 
false trade or property mark”, but the 
Magistrate in his order of discharge refers 
to it as a complaint under section 486, “‘sell- 
ing or possessing goods with a counterfeit 
trade or property mark.” This discrepancy 
is, however, immaterial, for the same 
question of law arises in both cases, namely, 
whether a Limited Company is liable to pro- 
secution for the offence. The District Magis- 
trate decided that it is not. $ 

No Indian eases bearing on the question 
' have been cited. But there are many 
English cases showing that though a 
Corporation aggregate cannot be -guilty in 
ordinary cases of a criminal offence, it may 
be indicted for libel or for nuisance, and 
wherever a duty is imposed: by Statute in 
sucha way that a breach of the duty 
amounts to disobedience of the law, then, 
if there is nothing in the Statute either 
expressly or impliedly to the contrary, a 
breach of the Statute is an offence for which a 
Corporation may be indicted. [Lord Halsbury’s 
Laws of England, Vol. 8, page 391, See also 
Archbold’s Criminal Pleading, 24th Edition, 
page 7]. It has also been held that it is impos- 
sible now to apply the maxim as to mens rea 
generally to all Statutes and it is necessary to 
look at the object and terms of each Act to see 
whether and how far knowledge or a 
particular intent is of the essence of the 
offence created. [Case given in Archbold on 
Pleading, 24th Ed., page21]. As pointed ont 
jn Maxwell’s work on the Interpretation of 
Statutes [4th Edition, page 153], there is 
now a large body of Municipal Law which has 
been framed in such terms as to make an act 
criminal without any mens rea, 

Sections 482 and 486, Indian Penal Code, 
are based upon section 2 of the English 
Merchandize Marks Act, 1887, and section 
486 follows closely the wording of section 2, 
anb-seotion 2, In neither case it is necessary 
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for the prosecution to establish that mens rea 
is involved to the extent that the accused can 
rebut the charge against him by proving 
that he acted “without intent to defraud”, 
(section 21, English Statute, and section 482, 
Penal Code), or that he acted “innocently”, 
(section 2 (2), English Act, and section 486 
of the Penal Code). With reference to the 
word “defraud” in the English Statute it has 
been held in Starey v. Ohilworth Powder 
Oompany (1) that it is not used in 
the sense of putting off a bad article on a 
customer in order to get money unfairly. 
“The Act is directed against the abuse of 
trade-marks, and the putting off on a 
purchaser of, not a bad article, but an artiole 
different from that which he intends to 
purchase and believes that he is purchasing”, 
also as regards the word “innocent” cdntem- 
plated by the Act, “is merely innocence of 
an intention to infringe that Act of Parlia- 
ment. [Per Channell, J. in Ohristie, Manson 
and Woods v. Oooper (2)]. 

In Starey v. Ohilworth Gunpowder Oom- 
pany (1), the Company was held 
guilty of the offence of applying a false 
trade description to certain gunpowder 
supplied by them under a contract and it 
was held that the Company acted with intent 
to defraud within the meaning of section 2 
(1), It was not contended in that case 
that it would be impossible for a body 
corporate to prove such a defence as 
absence of fraudulent intent and the learned 
Judges Coleridge, L. ©. J, and Mathew, J., 
apparently saw no such objection to the 
prosecution, 


In another case of Kirshenboim v. Salmon - 
and Gluckstein Limited (8), Salmon and 
Ghuckstein lid. were found guilty of an 
offence under section 2 (2) in having sold 
goods under a false trade description. 

They sold as “guaranteed hand made” 
cigarettes which were im fact machine made, 
The Court consisting of five Judges, Lord 
Russel, L. O. J., presiding, found that the 
Company had acted deliberately and not “in. 
nocently’’, | 

(1) (1889) 24 Q. B. D. 90; 59 D. J. M. C. 13; 62 L. 
T. 73; 88 W. R. 204; 17 Cox, C. O. 55; 54 J. P. 438. 

(2) (1900) 2 Q. B. D. 522; 69 L, J. Q. B. 708; 64 
J. P. 692; 49 W. R. 46; 83 L. T. 54; 16 T. L. R. 422, 

(8) (1898) 2 Q. B. D. 19; 62 J. P. 439; 67 L. J. Q.B, 
601; 78 L, T. 658; 14 T. L. R., 395; 46 W. R. 573; 19 
Cox, C. 0. 127. pete 
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In the same year in the case of Coppen v. 
Moore (4) the construction of the Merchan- 
dize Marks Act was further considered as 
regards the criminal liability of a master 
for acts done by his servants in sontraven- 
tion of the Act when such acts were done 
by the servants within the scope or in the 
cause of their employment. A Bench of 
` aix Judges, Lord Russell, L. O. J. presiding, 
held that it was clearly the intention of the 
Legislature to make the master criminally 
liable for such acts unless he was able to 
rebut the prima facie presumption of guilt 
by one or other of the methods pointed out 
in the Act. The Lord 
“We conceive the effect of the Act to be to 
. make the master or principal liable orimi- 
nally (as he is already, by law, civilly) forthe 
acts of his agents and servants in all cases 
within the sections with which we are dealing 
where the conduct constituting the offence 
wag pursued by such servants and agents 
within the scope or in the course of their 
employment, subject to this: that the master 
or principal may be relieved from criminal 
responsibility where he can prove that he had 
acted in good faith and had done all that it 
was reasonably possible to do to prevent 
the commission by his agents and servants 
of the offences against the Act.” 

Reading the judgment in Coppen v. Moore(4) 
with the judgment in the case of Kirshenbotm 
v. Salmon and Gluckste’n (3) it appears to me 

. thata Limited Liability Company is onthe same 
footing as any other master or principal 
and can be held liable to the same extent 
for the acts of its agents and servants in 
contravention of the English Merchandize 
Marks Act. The decision in Coppen v. Moore 
(4) is based on the view that baving regard 
to-the language, scope and objects of the 
Act tke Legislature intended to fix criminal 
responsibility upon the master for acts done 

“by his servants in the course of their 
employment, though such acts were not 
authorized and might have been’ expressly 
forbidden. See Maxwell, page 159. 

As mens rea, a particular intent or state of 
mind, is not of the essence of. the offence, 
there is no reason why a Corporation should 
not be prosecuted like ån individual master 


(4) (1898) 2-0. B. D. 806; 62 J. P. 463; 67 L. J. Q. 
B, 689; 78 L, T. 520; 14 T, L. R. 414; 46 W- R. 620, 
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or principal. By way of defence, it is open 
to the Corporation, as it is to the individual 
master, to prove good faith, 7. e., the exercise 
of due sare and attention, and that all pos- 
sible steps have been taken by the Oorpor- 
ation to prevent breaches of the Act by its 
agents and servants. 

For the respondents the Jater English 
cases Ohristie Manson and Woods w. Oooper 
(2) and Pearks, Gunston and Tee Ld. v. Ward; 
Hennen v. Southern Oounttes Dairies 
Oompany, Lid. (5), have also been referred to. 


. But I can find nothing in these cases to 


impair the authority of Salmon and 
Gluckstein’s case (8), although Mr. Justice 
Channell in an obiter dictum in Pearks, Gunston 
and Tee, Lid. v. Ward; Hennen v. Southern Coun- 
ties Diaries Oompany, Lid. (5) expressed some 
hesitation as to the criminal liability of a 
body corporate under section 2 of the 
Merchandize Marks Act." 

It is clear that a Limited Company could 
be prosecuted and punished in England 
for such an offence as that oharged 
against the respondent Company in the pre- 
sent case. 

The respondents, however, stand on much 
stronger ground in urging that the Indian 
Law at present differsin this respect from 
the law of England. 

In the English Statute the penal pro- 
visions run:—‘ Every person who” etc, 
“shall be guilty of an offence against this 
Act” and the word “person” is oxpressly 
defined in section 3 so as to include “any 
body of persons, corporate or unincorporate.” 
The word is similarly defined in section 11 
of the Indian Penal Code, but in tho penal 
provisions, sections 482 and 486, and indeed 
in the penal clauses thronghont the Code 
“person” is not to be found. 
Each penal clause lays down that “ who- 
ever” commits the offence in question ‘shall 
be punished with” ete., etc., and though the 
Code defines “person,” the word “whoever” 
is left to be interpreted according to ordinary 
usage. It is equivalant to “any” person 
who” or “whatever person;” but the person 
contemplated in the word “whoever” accord- 
ing to ordinary usage is, I think, a natural 
person, z. ¢., an individual human being, and 


(5) (1902) 2 K. B. D. Lat p.7; 71 L, J. K. B. 656; 66 
J. P. 774; 87 L. T. 51; 18 T. L. R. 538; 20 Cox, C. 0, 
279, 7 
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it does not connote a Corporation which is a 
“person” only in an artificial, technical, 
judicial sense. It is by no means clear that 
the framers of the Code intended to exempt 
Corporations from punishment for offences 
under the Code. Indeed the use of the word 
“person” in section 268, definition of the 
public nuisance, seems to point the other 
way, forin that section I think the word 
“person” should be construed according to the 
definition in section 11. - Moreover, the 
Chapter which begins with section 268 
includes several offences for which Corpora- 
tions can be prosecuted in Enyland by virtue 
of the definition of “person” in special enact- 
ments and in the England Interpretation Act, 
1889. But if the intention was to make 
Corporations liable for offences under the 
Indian Penal Code, I think it has been 
frustrated by the nse of the form “whoever” 
instead of “any person who” or “every person 
who” inthe penal clauses. Itis true that 
section 11 of the Codelays down that every person 
shall be liable to punishment. But the learned 
Commentators on the Code agree in thinking 
that “person” in this section has not the 
extended meaning given by section 11 and 
this view appears to me to be correct. 

It is suggested that in adopting the 
English Statute of 1887 to India the 
`” Legislature abstained from reproducing the 

form “every person who”, merely because 
the form “whoever” was already the common 
form inthe penal sections of the Indian 
Penal Code. Butit might be argued with 
equal force that the Indian Legislature in 
avoiding the use of the word “person” in the 
new sections enacted in 1889, thus abandoning 
the English form, signified their intention 
‘to exempt bodies corporate from prosecution 
for offences relating to Merchandize Marks. 
Tf the form “every. person who” had been 
used then these penal sections read with 
section 1l of the Code would have rendered 
bodies corporate liable to prosecution in 
India as they are in England. 

I note that though the form “whoever” is 
used in the penal clanses throughont the Penal 
Code, this form is nat universal in special and 
local laws. For examples of the use of the 
form “any person who”, reference may be made 
to the Sea Customs Act, 1878, Schedule of 
Chapter XVI, Nos. 8, 9, ete., Arms Act, 1878, 
section 3, Excise Act, 1896, sections 46 to 52, 
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By virtue of the definition of “person” in the 
General Clauses Act it appears that unless 
where a contrary intention appears expressly 
or impliedly, a Oorporation could be pro- 
secuted for offences agaiust special and 
local laws where the form of the penal pro- 
vision is “any person who”, eto., or “every 
person who” ete. (Whitley Stokes’ Anglo 
Indian Codes and Gour’s Penal Law of India. 
Notes on section 2, Penal Code). 

My opinion is, therefore, that the respond- 
ent company is not liable to prosecution 
for an offence under section 482 or section 
486, Indian Penal Code. But as the question 
is one of some public importance and as the 
learned Counsel engaged on both sides have 


„asked me to refrain from passing final orders 


and to refer the question toa Bench under 
section 11 of the Lower Burma Courts Act, 
I think it ig expedient to take this course. 1 
refer the question whether a body corporate 
can lawfully be prosecuted and on convic- 
tion punished for an offence urder section 
482 or 486, Indian Penal Code. 


JUDGMENT. 


HARTNOLL, Orre, O. J.—The question refer- 
red to usis whether a body corporate can law- 
#ully“be prosecuted and on conviction panished 
for an offence under section 482 or section 
486 of the Indian Penal Code. Mr, Justice 
Twomey has fonnd that in England a Limited 
Company such as the respondent Company 
can be prosecuted and punished for similar 
offences under the English Merchandise 
Marks Act, 1887; and from the cases cited 
by him there can be no doubé as to the 
correctness of his finding; but on a considera- 
tion of the word “whoever” used in sections 
482 and 486 ofthe Indian Penal Code, he 
has formed the opinion that in India the 
prosecution of a Company under those sec- 
tions does not lie, 

Sections 478 to 489 of the Indian Penal 
Code were enacted by section 3 of the Mer- 
chandise Marks Act, 1889, and in enacting 
the penal sections amongst them the word 
“whoever” is used and not the words “any 
person who.” The word “whoever” is used 
throughout the Penal Codein its penal sec- 
tions. Section 11 of the Penal Code defines 
the word “person” thus: “The word ‘person’ 
includes any Company or Association or body 
of persons whether incorporated or not.” 
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Tf the words “any person who” were used 
in sections 482 and-486 of the Penal Code, 
there is nodoubt that there would be much 
stronger ground for holding that a Company 
could be prosecuted under those sections; 
bat it is argued that the word “whoever” 
can only refer to a definite individual or 
definite individuals, and cannot apply to a 
corporate body. It may possibly bė said that 
the word “whoever” may be held to include 
a body of persons associated together in 
their collective capacity for the purpose of 
trade but, on the other hand, taking the 
word in its strict grammatical meaning 
it may be said that it cannot have any 
such meaning. Assuming tbat this is sọ, 
then it appears to me that there is an 
ambiguity in the Penal Code. Section 11 
may be said to render a Company criminally 
liable in certain classes of cases, whereas the 
use of the word “whoever” 
scctions relating to such cases renders it 
impossible to punish them. To take a 
concrete instance, section 268 of the Penal 
Uode says: “A person is guilty of a public 
nuisance who does any. act or is guilty of 
an illegal omission which causes any common 
injury, danger or annoyance to the public or 
to the people in general who dwell or occupy 
property in the vicinity.” Taking the defini- 
tion of the word." person” in section 11, it 
would certainly appear that a Company can 
be guilty of a public nuisance, but in the 
ensuing penal sections as the word “who- 
ever” is invariably used, a Company cannot 
be punished. If the language of the 
Penal Code were clear and unambiguous 
as to whether a Company can be pro- 
secuted or not, it should, beyond doubt, 
be obeyed; but where there isan ambiguity 
or the language is not clear it is a well- 
known principle that to ascertain the 
real meaning, the cause or necessity of the 
law being made should be considered. Again, 
it has heen said that every clause of a Statute 
should be construed with reference to the 
context and the other clauses of the 
Act so as, so far as possible, to make 
a consistent enactment of the whole Statute 
or series of Statutes relating to the subject- 
matter. {Per Lord Davey in Ucanada Sugar 
Refining Oo. Lid. v. The Queen (6)]. Now 


(6) (1898) A. 0.735 at p. 741; 67 L. J. P. C.126; 79 


L. T. 146; 14 T. L. R. 545. 
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applying these principles to the present case | 
Act IV of 1889 of the Indian Legislature 
is named. “An Act to amend the law relating 
to fraudulent marks on merchandise,’ It 
clearly has the object of protecting the public 
in its purchases so that they be not 
deceived by false trade descriptions, and 
another of its objects is clearly the pro- 
tection of honest trade, for instance the 
prohibition of one trader using the mark 
of another or asimilar mark with a view 


to selling his goods as those of such 
other firm. When Act IV of 1889 
was enacted the General Clauses Act (I 


of 1863) was in force and “person” is 
defined in section 2 (3) of it as follows:— 
“Person” shall include any Company or 
Association or body of individuals whether 
incorporated or not. Act I of 1868 was 
repealed by the General Clauses Act, 1897, 
but section 4 (1) of this latter Act applies 
this definition, unless there is something 
repugnant in the subject or context, to all 
Acts of the Governor-General in Council 
made after the third day of January 1868. 
It, therefore, applies to the Indian Merchan- 
dise Marks Act, 1889, subject to the above 
proviso. Section 6 of hat Act says that, 
if a person applies a false trade description 
to goods heshall, subject to the provisions 
of the Act and unless he proves that he 
acted without intent to defraud, be 
punished according to law. The section is 
analogous to section 432 of the Penal Code, 
except that one deals with a false trade 
description and the other witha false trade 
or property mark. Similarly, section 7 of 
the Indian Merchandise Marks Act makes a 
person punishable who sells or exposes or has in 
his possession for sale or any purpose of trade 
or manufacture any goods or things to which 
a false trade description is applied, unless 
he proves certain facts. It is similar to 
section 486 of the Indian Penal Code except 
that that section refers to counterfeit trade 
or property marks. The fasts by which 
an accused is allowed to prove hia innocence 
are the same in section 486 of the Penal 
Code as in section 7 of the Indian 
Merchandise Marks Act. Now there is 
nothing, in my opinion, repugnant in the 
subject or context in sections 6 and 7 of 
the Indian Merchandise Marks Act to prevent 
a “person” includinga Company. There are 


694 
SEENA M, HANIFE é& CO, V. LIPTONS LIMITED. 


. many Oompanies now-a-days and it is 
just as important to protect the public and 
other traders against their dealings as to 
protect them from the dealings of indivi- 
duals. It may be argued that as the word 
pe” is used in referring to the word 
person” in sections 6 and 7 of the 
Indian Merchandise Marks Act, and that 


as under section 13 of the General Clauses. 


Act though the word “he” includes the 
word “she,” ib does not include the word 
GBM, ib _is repugnant to the context to give 
the word “person” in these two sections 
the extended meaning given to it by the 
General Clauses Act. But, in my opinion, 
there is no substance in such an argument, 
The meaning to be attached to the word 
“he” in sections 6 and 7 of the Indian 
Merchandise Marks Act seems to be a 
question of grammar. Giving the word 
“person in those sections the extended 
meaning enacted for it in the General 
Clauses Act, in subsequently referring 
to it by meang of a pronoun the predomi- 
nating pronoun “he would be used and this 
would include “she” and “it.” It would not be 
necessary to refer to the word “person” by 
the words “he, she and it” whenever it be- 
came necessary to use a pronoun, To take an 
analogous sentence, “If one feels tired, he 
cannot work”, Herethe word “one” may be 
either of the masculine or feminine gender, 
and yet in referring to it the pronoun “he” is 
used, not both “he and she’, For the above 
reasons I can see no reason why a Company 
cannot be prosecuted and panished under 
sections 6 and 7 of the Indian Merchandise 
Marks Act, and if this is permissive it would 


be very incongruous to hold that a Company. 


is liable to punishment in respect of dealings 
with false descriptions, whereas it is not so 
liable in dealings with false trade and - pro- 
perty marks. It seems to me that the inten- 
tion of the Legislature must have been to 
render a Company liable, or not liable, as the 
case may be, in respect of both classes 
of dealings, andas it has, in my opinion, 
clearly made a Company liable with respect to 
one class, the intention was, no doubt, to 
render them liable in respect of the obher 
class. It must be remembered that sections 
432 and 486 of the Penal Code are enacted in 
section 3 of the Indian Merchandise Marks 
Act just before sections 6 and 7 of it and 
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that when the Indian Merchandise Marks Act 
was enacted the General Clauses Act I of 1868 
wasinforce which defined the word “person” 
as set out by me above. But learned Coun- 
sel for the respondent Company argued that 
sections 482 and 486 of the Penal Code were 
notapplicableto Companies ag a Company, can 
have no mens rea and so is unable to prove 
absence of intent to defraud and those facts 
set outin section 486 establish innocence. 
Though the argument was not expressly 
raised in the cases of Starey ve Ohilworth 
Gunpoweder Oo. (1) and Kirshenboim v. 
Salmon and Gluckstein Limited (8), yet 
it is not mentioned by the learned and 
eminent Judges who decided those cases, 
and if there was any substance in it, ib is not 
probable that it would have escaped attention. 
Inthe case of Pearks, Gunston and Tee Ld. v. 
Ward; Hennen v. Southern Oounties Dairies 
Uompany, Lid. (5), Channell, J., consider- 
ed the same argument in respect to sections 3 
and 5 ofthe Sale of Food and Drugs Act, 1875, 
and though he did not decide the question 
definitely, in an obiter dictum he said that 
he was inclined to think that a Corporation 
would come under section 3 as well as 
under section 6. It is clear that the pro- 
secution, has no mens rea to prove under 
sections 482 and 486 of the Indian Penal 
Code and as the burden of proving innocence 
is thrown on the accused under those 
sections when once a prima facie case has 
been established, I can see ‘no good reason 
why it cannot do so by the evidence of its 
agents or servants or otherwise as it thinks fit. 

I would answer the question referred in 
the affirmative. 

Ormonn, J.—Sestion 6 of the Indian 
Merchandise Marks Act and section 2 (1) (4) 
of the English Act both make the applying 
of a false trade description by a ` person” 
an offence unless he proves that he acted 
without intent to defraud. Both section 486, 
Indian Penal Code, and section 2 (2) of the 
English Merchandise Marks Act make it an 
offence to sell or to have in possession goods 
to which a counterfeit (or forged) trade mark 
is- applied “unless he proves that otherwise 
he had acted innocently,” but section % (2) 
of the English Act begins with the words 
“every person who” and section 486, Indian 
Penal Code, begins with the word “whoever.” 

The word “whoever’ means the same 
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thing as “every person who” and shows that 
the provisions of the section apply to persons 
generally, The scope of a penal section in 
an Act would (so far asthe language is 
concerned) be the same whether it began 
with the words “every person who” or 
with the word ‘whoever,’ unless the 
word “person” is defined so as to 
have a more restricted or a more extended 
meaning than it, in fact, has. In law, a 
‘Corporation (which includes a Limited 


Company) is a person, apart altogether from 


any General Clauses or Interpretation Acts, 
and if from the language of a section, its 
provisions apply to persons, generally a 
Limited Company, being a person, would be 
included, unless there was something to show 
‘that the section was not intended to apply to 
such a person. Moreover, there is, I think, a 
clear indication that the Indian Legislature 
intended that the word “whoever” in sections 
482 and 486, Indian Penal Code, should have 
the same meaning and scope as the words 
“every person who,” for these sections were 
inserted in the Indian Penal Code by section 
3 of the Indian Merchandise Marks Act, and 
section 6 of that Act, which begins with the 
words “Jf a person”, makes it an offence to 


apply a false trade description, it would be- 


unreasonable to suppose that by the use of the 
word “whoever” a more restricted scope was 
intended in section 3 than was intended in 
section 6, - 

As to the possible argument that the 
language in both the English and Indian 
Acts shows that a Corporation was not in- 
tended to be included, because the word “he” 
ja used and the fact that under the General 
Clauses Act and the English Interpretation Act, 
though “he” would include “she,” the word 
“he” would not include “it,” in my opinion it 
would be correct to say “a male, female or 
artificial person who,” (not “who or which”), 
and it would be correct to say ifa male, female 
or artificial person does. so and go, “he shell” 
(not “he, she or it shall”). This point was 
notnoticed, or probably was thought not worth 
considering, in the two cases of Starey v. 
Ohilworth Gunpowder Ooy. itd. (1) and 
Rirshenboim v. Salmon and Gluckstein Lid , (3). 
In my opinion the language in sections 482 and 
486, Indian Penal Code, does not exclude a 
Limited Company. | 

We come then to the question whe- 
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ther there is anything to show that a 
Limited Company was intended to be ex- 
cluded from the operation of sections 482 
and 486, by reason of the inherent nature of 
a Limited Company or of the objeot of the 
sections. The object of the sections is to 
prevent the use of a false trade-mark and 
the selling of goods marked with a false trade- 
mark. It is obvious that a Limited Company 
could do such things, and, therefore, it would 
prima facie come within the’ object of the 
sections. Bat itcan aab only through its 
agents. ~ It is clear I think from the decision 
in Qoppen v, Moore (4) that upon a true 
construction of these sections the master was 
intended to be made criminally responsible 
for acts done by his servants in contravention 
of these provisions, where such acts are done 
within the scope orin the course of their 
employment, unless he is able to rebut the 
prima facie presumption of guilt by one or 
other of the methods pointed out in the 
sections. It is contended that a Limited 
Company as such could not prove an absence 
of mens rea under sections 482 and 486 
inasmuch as it has no mind. But because 
it can act only through its agents—if it 
proved that its agents acted without intent to 
defraud under section 482, or that its agents 
had fulfilled the conditions mentioned in 
clauses (a) ‘and (b) or (c) of section 486, 
as the case might be, it would prove its own 
innocence, The two cases of Starey v. 
Ohtiworth Gunpowder Oompany, Lid. (1) and 
of Kirshenbotm v, Salmon and Gluckstein 
Limited (3) are instance of a Limited 
Company having been convicted under the 
English provisions which correspond to seo- 
tions 482 and 486, Indian Penal Code. In 
the first case the Justices held that there 
was no false trade description within the 
meaning of the Statute, and that there 
had been no intent to defraud on the part 
of the Company, inasmuch as the gunpowder 
delivered was as good as the powder con. 
tracted for. It was held that the sup- 
plying of goods bearing a false trade des- 
cription would be a “fraud” within the mean- 
ing of the Statute although there was no 
intention to cheat, and the case was re- 
mitted to the Justices to determine whe- 
ther the Company had acted without in- 
tent to defraud or that having taken all 
reasonable precautions against committing an 
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offence they had no reason to suspect the 
genuineness of the trade description, or that 
they gave all information in their power 
with respect to the person from whom they 
obtained the goods. I observe from the 
dates given in the reports that Salmon 
and Gluckstetn’s case (3) was decided at a tima 
when the case of Ooppen v Moore (4) was 
pending for judgment. Lord Russell, ©. J., 
and Wright, J., were bwo ofthe Judgesin both 
cases, thus both those cases must have been 
present to their minds at the time. 

In Kirshenboim v. Salmon and 
Glucistein, Ltd., (3) it was beld that the 
Company had sold goode under a false 
trade description, and that, because it had 
acted deliberately, it had not acted “‘inno- 
cently”. 

Being guided by the above English deci- 
sions, I am of opinion that Limited Com- 
panies are not excluded from the operation 
of sections 482 and | 486, Indian Penal 
Code, and that there is nothing inherent 
in the nature of a Limited Company which 
would prevent it from proving its innucence, 
either by showing that it acted without 


intent to defraud under section 482, or under ` 


section 486 in any of the ways prescribed 
in that section. In the latter case of fearks, 
Gunston and Tee Ld. v. Ward; Hennen v. South. 
ern Oounties Dairies Oo., Ltd., (5) a case under 
section 6 of the Sale ‘of Food and Drtgs 
Act, which contained an absolute and 
unqualified prohibition, the Company was 
held liable and Lord Alverstone, C. J., 
expressed an obiter dictum that different 
considerations might apply in cases under 
-sections 8 and 4 of the Act, inasmuch as 
absence ‘of knowledge would be a good 
defence to charges under those sections, 
He did not say that in his opinion a Limited 
Company could not be liable under those 
sections and the above two cases against 
Limited Companies were not cited. Chan- 
nell, J., thought that a Limited Company 
could be liable. 

In my opinion a Limited Company can 
be prosecuted for offences under sections 482 
and 486, Indian Penal Code. 

The question of jurisdiction in this case 
‘and the question of what is the proper pro- 
cedure to adopt in prosecuting a Limited 
Company are not before us. 


{NDIAN OASES. 


[1914 


PUNJAB CHIEF COURT, 
ORIMINAL APPRAL No. 367 or 1913. 
July 15, 1913. 
Present:—Mr, Justice Agnew. 
FAZL AHMAD—Oonvior— APPELLANT 
versus 
EMPEROR—Rasponpent. 

` Penal Code (Act XLV of 1860), s. 196—Proseculion 
to ewclude all explanation consistent with innocence of 
accused—No fabrication of false evidence, if evidence not 
admissible—Public document—Production of copy of 
false document—Attempt to use the original. 

The prosecution must ina criminal oase exclude 
all explanation of the facts which is reasonably con- 
sistent with the innocence of the accused. 

The weight of authority isin favour of the view 
that there can be no fabrication of false evidenve 
within the meaning of section 192, Indian Penal Code, 
if the evidence is not admissible in itself. 

A report by a village nikah khwan to the moharrir 
in charge of the central office, in which entries in tho 
village registers are copied into another register, 
informing him that on the day after the entry of the 
marriage of A and B, the former husband of the 
woman had come to the writer and stated that he had 
not divorced her and accordingly desiring the moharrir 
not to take action upon the writer’s report of the 
marriage, is not a public document within the mean- 
ing of section 74, Indian Evidence Act, and no 
socondary evidence of its contents can be given under 
section 65 of the Evidence Act. 

The production of the copy of a report (a forged . 
document) is an attempt to use the original. 

The word ‘corruptly’ in section 196, Indian Penal 
Code, is intended to connote a motive ‘not necessarily 
connected with the passing of money as an induce- 
ment to the person impugned to use or attempt 
to use the fabricated evidence, and an intention 
to procure a false conviction is a corrupt intention. 

Appeal from the order of the Sessions 
Judge, Attock Division, dated the 30th April 
1913, convicting the appellant. 

Mr. ?Pestoniz Dadabhai, for the Appellant. 

Mr. B. Bevan Petman, for thè Respondent. 


JUDGMENT.—The charge against the 
appellant Fazl Ahmad purported to be under 
section 196, Indian Penal Code, and is 
worded as follows:—“That you on 2nd 
November 1912, at Cambellpur, in the Court 
of.. ., produced a fabricated document, 
Exhibit P. ©. 2, which exhibit isa false 
document in so far as it was not posted on 
5th August 1908 asit purports to be, and 
knowing thesame P. O. 2 to be fabricated 
evidence, and thereby committed an offence 
punishable under section 196, Indian Penal 
Code.” 

The facts are, briefly, that Musammat Mehr 
Bhari was married to Fazl Ahmad in 1905 
and lived with him at Mouse Mari till the 
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year 1508. Fazli Ahmad contracted a second 
marriage and Mehr Bhari went to Mouza 
Dhok Sharfa where Fazl Ahmad’s parents 
live, and there on 29th July 1908 she was 
married to Ahmad, brother of Fazl Ahmad, 
The “nikah” was performed by Abdullah 
Shah, now deceased, and an entry made in 
the marriage register. The entry states 
that she had been divorced 34 months before 
by Fazl Ahmad appellant. Ahmad died two 
or three months after this marriage and then 
Mehr Bhari is said, though the point is not 
clear, to have lived with her father, Sultan, 
till the year 1912. 

On 31st May 1912 Fazal Ahmad instituted 
a suit for recovery of Rs. 114, the value of 
ornaments suid to have been taken away by 
Mehr Bhari. The chief defendant was the 
girl’s father, Sultan. The latter on 28th 
July produced a receipt from Fazl Ahmad, 
but the latter denied that he had received 
the money. On 12th November 1912 
Sultan produced a copy of the marriage 
register entry referred to above, in order to 
show that Mehr Bhari had been divorced 
by Fazl Ahmad previous to her marriage with 
Ahmad, his brother. f 


Before this, however, Fazl Ahmad had, on 
26th September 1912, applied for a search 
warrant against Musammat Mehr . Bhari. 
She appeared in Court on 28th September 
and it appeared that on 27th September she 
had been married to one Gaman. 

Then on 5th October 1912 Fazl Ahmad 
lodged a complaint under section 494, Indian 
Penal Code (bigamy), against Musammat 
Mehr Bhari, Gaman, Sultan and another. 
On 2nd November 1912, he produced a 
copy, P. A. of the document P.O. 2, by 
way of proof that Musammat Mehr Bhari 
had not been divorced by him. This doou- 
ment purports to be a letter or report, dated 

‘Sth August 1908, written by one Karam Ilahi, 
appellant in the connected case, on behalf of 
Abdullah Shah the nikah khwan who read 
the marriage between Ahmad and Mehr Bhari 
on 29th July 1908. Itis addressed to the 
mohurrir in charge of the Central Marriage 
Register in the Deputy Commissioner's Office 
at Cambelipur, into which entries from the 
village registers are copied, and states that on 
the day after the Ahmad-Mehr Bhari 
marriage, Fazl Ahmad had come to the 
writer aud had. complained that he had never 
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divorced Musammat Mehr Bhari; the writer 
asks that the mohkarrir at the Sadar shall take 
no action ou the copy of the entry relating to 
the marriage already despatched 

It has been proved beyond doubt that the 
Post Office marks showing receipt and 
delivery of Exhibit P. C. 2 are not those of 
1908 but of 1912. The figures showing the 
year date are, in these stamps, removeable 
and what has happened is that some person 
has got hold of the Post Office stamps of 
1912 and ixserted the removeable figures 
‘8 Au 8’ in a 1912 stamp so as to show that 
Exhibit P. 0.2 was posted in 1908. The 
object of Fazl Ahmad appellant in the crimi- 
nal proceedings against his wife, her father 
and Gaman was to shew that he had never 
divorced Musammat Mehr Bhari and, clearly, 
if it could be shewn that this protest, said by 
Fazl Abmad to have been made by him im- 
mediately after the marriage of Musammat 
Mehr Bhari and his brother Ahmad, and 
embodied in P. ©. 2 had been posted in 
August 1903, and bad remanied since then in 
the office of the Deputy Commissioner, the 
assertion of Fazl Ahmad that he had never 
divorced Musammot Mehr Bhari would find 
strong confirmation. 

The finding of the learned Sessions Judge, 
who concurred with the assessors is, that 
Fazl Ahmad did, asa fact, divorce his wife 
in 1908, previous to her marriage with 
Abmad, his brother, that the dooument, 
Exhibit P. ©. 2, is a forgery and that Fazl 
Ahmad produced the copy P. A. in 
Court knowing that the original P. C. 2 
was a fabricated document. He also 
finds on the evidence that Karam Ilahi, 
the writer of P. 0.2, wrote the docu- 
ment in 1912, with a view to proving that 
Fazl Ahmad had not divorced Musammat 
Mehr Bhari in 1908 and so to establish the 
charge under section 494, Indian Penal 
Code, against Musammat Mehr Bhari and 
Gaman. 


The first point of fact for decision is whea» 
ther Fazl Ahmad did or did not divorce 
Musammat Mehr Bhari. The woman herself 
denies that there was any divorce. The entry 
in the marriage register of 27th July 1903 
is, however, very strong evidence of the fact 
of divorce; itis further, as fonnd by the 
Judge and assessors, extremely unlikely that 
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cause their elder son’s wife to be married to 
their younger son unless there had been a 
divorce. For the defence certain stamps 
are produced purchased in 1908 and a second 
‘get in 1912 which go to show that it was 
intended in these years to execute a formal 
deed of divorce on Fazl Ahmad's part and 
on Musammat Mehr Bhari’s part to settle the 
question of dower. But these only show neces- 
sarily that at the time the question of having 
a written deed of divorce was in the minds 
of the parties. They do not show that no 
verbal divorce had taken place before. As 
regards Exhibit P. O. 2 had it been in the 
possession of the nikah khwan, - Abdullah 
Shah, in 1908.it is almost inconceivable that 
he should not have brought the facts to the 
notice of his Inspecting Girdawar, Muham- 
mad Yusaf, who verified this entry on {1st 
September 1908 and if the document had, 
as Abdullah Shah says, been posted in 1908 
and lain for four years in the Deputy 
Commissioner's office, it is .very difficult to 
think that no action would have been taken 
upon it by way of correcting the entry 
regarding the Ahmad-Mebr Bhari marriage 
in the Central Register kept in the Deputy 
Commissioner’s office. It is farther shown 
that the writer of P.C. 2 Karam Ilahi 
has a relative, Dada Khan, who sits in 
the room in which the moharrir nikah 
khwan keeps his papers and that the cup- 
board is often left open. It would not be 
difficult, then, to slip in a paper such as 
Bixhibitb P. 0.2 at any time. Again, the 
Post Office marks on the document are 
certainly not of the year of 1908, but of the 
year 1912 anda document of which some 
person desired to establish the authenticity by 
means of forged Post Office seals is clearly 
open to grave suspicion as regards the 
genuineness of its contents. 
Lastly Sultan, thefatber of Musammat Mehr 
- Bhari, got her married on 27th September 1912 
to Gaman. It is hardly likely that he would 
have the boldness to expose himself and his 
daughter to a charge of bigamy when actu- 
ally engaged in litigation with the husband 
Fazl Ahmad. If the story of the latter is 
to be believed, both his own father and the 
father of Mehr Bhari have on two separate 
occasions promoted two separate bigamous 
marriages among their own children. Sare- 
ly such a state of things is inconceivable, 
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I concur, then, with the learned Sessions 
Judge and the assessors that it is proved 
that Fazl Ahmad did divorce Musammat 
Mehr Bhari. 

The next finding of fact upon which a 
decision is necessary is that Karam Llahi, 
appellant in the connested case, wrote the 


- document Exhibit P, 0.2 in 1912, with a 


view to establishing the charge under 
section 494, Indian Penal Code, against 
Gaman, Musammat Mebr Bhari and Saltan. 
Karam Ilahi's own account of the matter 
is that he wrote P. ©. 2 for Abdullah 
Shah on 5th August‘1908 and made the 
document over to the latter; he had nothing 
todo withthe posting. Hoe also points out 
that, if he had intended to forge a docu- 
mënt like this, he would hardly have been so 
foolish as to sign his name thereto. The 
account given by the nikah khwan, Abdullah 
Shah, is that Karam Ilahi wrote P. 
C. 2 for bhim on 5th August 1908 and that he 
posted itin an envelope five or six days 
afterwards. That the document was posted 
in an envelope is obviously false, as a glance 
at the paper will show. Abdullah Shah is 
dead, but he was alive on 2nd November 1912 
andit must be remembered that in regard to 
the alleged bigamous marriage between 
Ahmad and Musammat Mehr Bhari he 
was in the position of a man who was 
blameable for having read the nikak 
between Ahmad and an undivorced woman. 
That at least.was the allegation. It was to his 
interest to show that he was innocent of the, 
knowledge that Musammat Mehr Bhari had not 
been divorced and to shew that he took steps © 
to bring his mistake to the notice of the 
authorities as soon as he learnt the facts. It is 
possible then that Abdallah Shah may have 
had this document by him since 5th August 
1908, and may have posted it in 1912, possibly 
in connivance with Fazl Ahmad or Karam 
Ilahi or both, in order to save himself from 
blame. The prosecution must in a criminal 
case exclude all explanation of the facts 
which is reasonably consistent with the 
innocence of the accused, and in this matter I 
must hold that it is possible that Exhibit P. 
C. 2 was really written in 1908 by Karam Ilahi 
and was kept by Abdullah Shah till 1912 
when it was addressed and posted by some 
one who may not have been Karam Ilahi, 

I hold it proved then that the person who 
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affixed the Post Office seals to Exhibit P. O. 2 
fabricated false evidence within the meaning 
of section 192, Indian Penal Code. Fazl 
Ahmad must have known the evidence to be 
fabricated, since he knew that his wife had not 
been divorced and he was the person who 
stood to gain if Exhibit P. O, 2 were accepted 
as a genuine document. Moreover, Fazl Ahmad 
admits that he knew that the document 
Exhibit P:C. 2 had been sent afew days 
after it was written and yet, though in the 
civil suit regarding the ornaments, the 
defendant on 15th July 1912 set up the 
divorce as a defence, he did not apply for a 
copy of P. O. 2 till 25th October 1912. 
Taking all the facts into consideration it is, I 
think, a reasonable inference that Fazl Ahmad 
knew P. O. 2 to be a fabricated document. 


“The following questions remain for decision: 

(1) Whether Fazl Ahmad used or attempt- 

ed to use Exhibit P. O. 2 as true or genuine? 
(2) Whether he did so “corruptly”? 


The appellant did not produce Exhibit 


P. C. 2 in original bat a copy thereof, Exhibit 
P. A. The weight of authority is in favour of 
‘the view that there can be no fabrication of 


false evidence within the meaning of section - 


192, Indian Penal Code, if the evidence is not 
admissible in itself. Hmpress v. Gauri Shankar 
(1), Queen-Hmpress v. Zakir Husain (2), Em- 
peror v. Ohandra Kumar Missir(8), The docu- 
ment, Exhibit P. O. 2, purports to be a report 
by a village nikah khwan, Abdullah Shab, to 
tbe moharrir in charge of the Central Office 
in Oampbellpur in which entries in the village 
registers are copied into another register, 
informing him that on the day after the 
entry of the marriage of Musammat Mebr 
Bhari and Ahmad, Fazal Ahmad had come 
to the writer and stated that he- had 
not divorced Musammat Mehr Bhari; according- 
ly the writer desires the mokarrir not to take 
action upon his report of the marriage. Ido 
not think that such a report wasa public 
document within the meaning of section 74, 
Indian Evidence Act; and if so, under section 
65, no secondary evidence of its contents could 
be givenand the Exhibit P. A. should not 


have been received in evidence by the 
Magistrate who tried the bigamy case. In the 
(1) 6 A. 42. 
(2) 21 A. 159. 


(8) 2 O. L, J. 46; 2 Or. L, J, 888. 
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present case, However, the document, Exhibit 
P. ©. 2, itself was proved by the evidence of 
Abdullah Shah and, though the latter is dead, 
his evidence is admissible as against Fazl 
Ahmad. The, question, therefore, is whether 
production of the scopy P. A. is 
such an “use or attempt to use as trus or 
genuine” as is contemplated by sectien 195. 
The rulings of Queen-Hmpress v, Nujum Ald 
(4) and Emperor v. Mulai Singh (5) are 
authorities for holding that the production of 
the copy was an attempt to use the original. 


As regards the intention of the appellant 
the charge as framed does not include the ` 
word ‘corruptly’ as denoting the appellant’s 
intention, neithsr does the learned Sessions 
intention, 
According to Morgan and Macpherson’s 
Indian Penal Code, page 164, the word 
“corruptly” is used in sections 196, 198, 200, 
219 and 220, Indian Penal Code, to denote 
that those whose duty it is to submit 
‘evidence for the consideration of judicial 
and other functionaries on behalf of clients 
do not incur the penalties for using false 
evidence unless they use the evidence 
corruptly. In Bhan Singh v. Jalan Singh 
(6) itis said that the word is not used 
in the sense of ‘dishonestly’ or ‘fraudulently.’ 
See also Hmpress v. Kherode Chunder Mozum- 
dar (7). On the other hand, convictions have 
been had under this section whore the word 
was not confined to the restricted sense ine 
dicated above—Queen v. Muddoo Soodan Shaw 


- (8) and Lakshmajt v. Queen-Hmpress (9). 


In the present case’ where the inten- 
tion of the person who used the fabricated 
evidence was not technically ‘dishonest’ or 
‘frandulent,’ but rather wicked and immoral 
inasmuch as he desired to procure a false 
conviction, it is hard to see what word 
could be substituted for the word ‘corruptly’ 
as indicating a general felonious intent. I 
do not think that the word is intended to 
connote a motive necessarily connected with 
the passing of money as an, inducement to 


(4) 6 W. B, 41 Or. 

(5) 28 A. 402; A, W. N. (1906) j71: 3 A. L. J. 100; 
3 Cr. L. J. 255. 

(6) Or. Rev. No. 26 of 1909. 

(7) 5 0. 717; 6 C. L. R. 118. 

(8) 7 W. R. 23 Cr. ; 

(9) 7 M. 289; I Weir 177. 
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the person impugned to use or attempt to 
use the fabricated evidence and 1 hold that 
an intention to procure a false conviction is 
8 corrupt intention. 


I find then after a careful review of the 
evidence that the facta constituting the 
act imputed to the appellant in the charge 
upon which he was tried under section 196 
have been proved and that the act was 
done “corruptly”, within the meaning of the 
` gection. - 

“The sentence is not too severe. I accord- 
ingly dismiss the appeal. As the appellant 
is not present he must surrender to his 
bail before the District Magistrate to whom 
orders will be issued. Counsel informed. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 

CURJMINAL Rererunce No. 1 or 1914, 
| April 21, 1914. 

Fresent:—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

Rant ABHOYES WARI—Conmpriainant—. 
Lersus 
KISHORI MOHAN BANERJEE— 


ACOUSED. 

Criminal Procedure Code (Act V of 1898), ss. 192, 
200, 503—-Pardanashin lady, complaint by— Emamina- 
tion of complainant—Issue of process—If complainant is 
pardanashin lady, whether she may be examined by 
Commission—Complatnant, whether witness. 

If a pardanashin lady makes a complaint to a 
Magistrate, he is entitled to take cognizance of it. 
But before he takes cognizance he must be satisfied 
that it is her complaint. It is comparatively un- 
important by what means the complaint reaches the 
Magistrate, if really it is her own complaint. : 

The words “at once” in section 200 of the Oriminal 
Procedure Code clearly indicate that ordinarily a 
complaint must be presented in person. A complaint 
should never be accepted whioh is not signed by the 
complainant and is not preferred by a person duly 
authorized to prefer that specific complaint. 

Process cannot be issued against an accused person, 
either by.the Magistrate first taking cognizance of an 
offence, or by the Magistrate to whom the oase is 
transferred under the proviso to section 200, Criminal 
Procedure Code, unless and until the Magistrate 
issuing process has first examined the complainant, 
And this is perhaps more necessary in the case of a 
pardanashin lady than in other cases, to enable the 
Magistrate to satisfy himself that the complaint is 
really her own action, 
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A pardanashin complainant may be examined by ` 
Commission under section 503, Criminal Procedure 
Code. The terms of that section are very wide. They 
refer not only to an enquiry and a trial, butto any 
other proceeding. The section authorizes the əxa- 
mination of any witness, and a complainant is cer- 
tainly a witness. 


Criminal reference under section 438 of 
the Criminal Procedure Code by the Chief 
Presidency Magistrate of Calcutta. 

FAOTS.—The proceeding arose out of a 
complaint filed on behalf of the Rani of 
Bijni against the defendants, who are the 
proprietors and printer ofa weekly news- 
paper, “The Indian Empire,” charging 
them with defamation. The complaint was 


_not signed by the Rani but by her agent, 


Bhuban Mohun Chatterjee. There was no 
power-of-attorney on record and there was 
no power authorising Bhuban Mohan 
Chatterjee to present the specific petition, 
though there was a general power authoris- 
ing him to file civil and criminal cases on 
behalf of the Rani. After the petition óf 
complainant was made, the Chief Presidency 
Magistrate issued process and transferred 
the case to the file of Mr. Keays, the 
Second Presidency Magistrate. The parties 
then moved the High Court and the case 
was transferred to the] Central Court, that 
is the Court of the Chief Magistrate. The 
reference was for their Lordships’ decision 
on the following point:—‘Whether the 
Rani can institute a case of defamation 
through her agent Bhuban Mohun Ohatter- 
jee and whether by doing so the require. 
ments of séction 198, Criminal Procedure 
Oode, have been met with”? 

Mr. J. N. Roy, Counsel, and Babu Manmatha 
Nath Mukherjee, for the Complainant. 

Mr. B. N. Sen, Counsel, and Babu Tarukes- 
war Pal Chowdhury, for the Accused. 

JUDGMENT. 

Coxe, J.—This proceeding arises out of a 
complaint purporting to be made on the 
part of Rani Abhoyeswari Devi against the 
petitioners accusing them of committing 
defamation. The complaint is not signed 
by the Rani, but by one Bhuban Mohan 
Chatterjee on behalf of the Rani. We are 
informed that there is no power-of-attorney 
on the record and that there is no power-of.- 
attorney authorising the presentation of 
this specific complaint, although there is a 
general power-of-attorney authorising the 
presentation of criminal complaints, The 
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document was presented to the Chiaf Presi- 
dency Magistrate, who issued process 
against the accused; and thereafter the case 
was transferred. The Magistrate, to whom 
it has ultimately come, has referred for our 
decision the following point: “Whether the 
Rani can institute the case of defamation 
through her agent Bhuban Mohun Chatterjee 
and whether by doing so the requirements 
of section 198, 
have been met with.P” 

If the Rani makes a complaint to a 
Magistrate, the Magistrate is entitled to take 
cognizance of it. But before he takes 
cognizance he must be satisfied that it is 
her complaint. It is comparativaly un- 
important by what means the complaint 
reaches the Magistrate, if really it is her 
own complaint. 

Bat I hold that the Magistrate should be 
very loth to take cognizance of any com- 
plaint which is not presented in person. 
The words ‘at once’ in section 200- of the 
Code clearly indicate that ordinarily a com- 
plaint must be presented in person and E 
do not think that a complaint should ever 
be accepted which is not signed by the 
complainant and is not preferred by a 
person duly authorized to prefer that specific 
complaint. 


It is perfectly clear to me that the Magis- 
trate in the Court below had no right to 
issue process against tbe accused persons in 
this case. It has been argued that when a 
case is fransferred under section 192, 
Criminal Procedure Code, before the com- 
plainant has been examined process - can 
issue without the examination of the com- 
plainant. That argument really has no 
application to the present case, because as a 
matter of fact process had been issued 
before the case was transferred. But in any 
ease itis perfectly well settled that process 
cannot be issued against an accused person, 
either by the Magistrate first taking cogni- 
zance.of an offenca, or by the Magistrate, to 
whom the, case is transferred under ‘the 
proviso to section 200, Uriminal Procedure 
Code, unless and until the Magistrate issuing 
process has first examined the complainant, 
And this is perhaps more necessary inthe 
case of a pardahnashin lady than in other 
cases to enable the Magistrate to satisfy 
himself that. the complaint . is really her 
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own action. In the present case, if the 
complaint is ill-founded, it would be difficult, 
if not impossible, to fix the Rani with any 
responsibility for the proceeding. 

I see no reason, however, why the complain- 
ant should not be examined under section 
503, Oriminal Procedure Code. The terms 
They refer 
not only to an enquiry and a trial but to 
apy other proceeding. The section authorises 
the examination of any witness and a com- 
plainant is certainly, in my opinion, a 
witness. There is indeed less objection to 
the first examiuation of a complainant than 
to the examiration of a witness under this 
section, inasmuch as in the examination of 
a complainant, before a process is issued, 
the accused is not entitled to be present or 
to cross. examine, 

It seems to me, therefore. that the proper 
order to pass in this case is to say that if 
the complaint on the record is the complaint 
of the Rani, a point on which we have no 
materials for a decision, the requirements of 
section 198 have been satisfied. But the 
Magistrate was wrong in issuing process 
against the accused persons. In these 
circumstances the beat course to adopt is 
to quash the whole proceedings giving 
liberty to the Rani to make such farther 
complaint as she may be advised. If such 
complaint is made, the examination of the 
complainant under section 200 in Chapter 
XVI of the Code may be made bya commis- 
sion, which should be directed to a Magis. 
trate, 

Saarreppis, J.—I1 agree. 


Proceedings quashed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Crimiman Appiication No. 69 ur 1913. 
August 5, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
BALWANT SINGH—Acousep — APPELLANE 
VETSUS 


EMPEROR—Prosrouror— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 216—-Harbouring 
proclaimed offender—Criminal Intelligence Gazette, 
publication in, whether sufficient notice—Ofender adopt. 
ing false name—Harbourer misdescribing offender as 
his relation— Knowledge. 
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In order to establish an offence under section 216, 
Indian Penal Code, it must be proved that a public 
servant in the exercise of his lawful authority ordered 
a certain person to be apprehended for an offence 
and that the person charged with harbouring him did 
80, knowing of such order with the intention of pre- 
venting his apprehension. 

Such knowledge cannot be presumed from the mere 
publication of the name ef the offender in the Criminal 
Intelligence Gazette nor can it be inferred from the 
offender's adopting a false name and the harbourer’s 
misdescribing him as his relation. 

Application against the order of the Ses- 
sions Judge, Hardoi, dated 12th April 1913, 
modifying that of the Assistant Sessions 
Judge, Hardoi, dated 17th March 1913. . 

Mr. St. George Jackson, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.—In this case the applicant, 
Balwant Singh, has been tried and convicted 
on a charge under section 216 of the Indian 
Penal Code of harbouring Durga alias Laltu 
Singh, who was wanted by the Polica iu 
connection with certain offences said to have 
been committed by him elsewhere under 
sections 302, 307 and 324 of the Indian 
Penal Code. The Police got information 
that Durga was living with Balwant Singh 
at Sakaha. A raid was organized but Durga 
was not found in that house: Darga was 
sabsequently arrested in the Police circle 
Mallawan. It does not appear whether 
Durga was afterwards tried and convicted on 
the charges in connection with which he was 
originally wanted. 

The charge against Balwant Singh is that 
he had harboured Durga knowing that his 
apprehension for an offence had been 
ordered by a public servant in the exercise 
of the lawful powers of such publie servant. 
Evidence was produced to show that Darga 
was living in the house of Balwant Singh 
from 4Aghan to Ohait last, that he- was there 
known by the name of Laltu Singh and that 
Balwant Singh described him as his wife’s 
cousin. A copy of the Criminal Intelligence 
Gazette of the 18th February 1912 ‘was 
- produced to show that Darga was proclaim- 
edas an offender. But no evidence was 
given to prove that Balwant Singh had an 
opportunity of seeing that Gazette or of 
getting the information contained therein or 
that he otherwise knew that a warrant had 
been issued for his arrest. The learned 
Sessions Judge admits that the mere fact 
that the accused’s name appeared as an 
offender in the Criminal Intelligence Gazette 
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does not establish the accused’s knowledge 
but he proceeds to argue, from the fact that 
Durga had adopted a false name and was 
misdescribed by the accused as his brother- 
in-law, that the accused knew that a warrant 
for the apprehension of Darga had been 
issued by the proper authority. Those facts, 
however, merely show that Durga was 
hiding himself. They do not establish that 
a warrant was issued for his arrest and 
that the accused, Balwant Singh, kuew about 
it, S 
In order to establish an offence under 
section 216 of the Indian Penal Code, it is 
necessary to prove that a public servant in 
the exercise of his lawful authority had 
ordered a certain person to be apprehended 
for an offence and that the person’ charged 


_ with harbouring him had done so knowing 


of such order with the intention of prevent- 
ing him ‘from being apprehended. The 
warrant, which issaid to have been issued 
for his arrest, has not bsen produced or 
proved. There ig nothing to show that 
after the Police raid, which probably gave 
an opportunity to Balwant Singh to know 
that Durga was wanted by the Police, the 
latter continued to live in the house of 
Balwant Singh. At the time of the raid 
he was not found in the house and all that 
the witnesses for the prosecution state is 
that that evening Durga was seen going to 
the village. One witness states that he 
saw him at the Chaupal of Balwant Singh. 
Bat, as stated by the learned Sessions Judga, 
Durga had left the house before a complaint 
was filed by Jai Jai Ram against him and 
the present accused in March 1212 for. 
assault, aud was thereafter seen in the village 
only once. 4 


If Durga was really an offender, the case 
might have come under section 212 of the 
Code, but it does not appear whether Durga 
had actually committed any offence. If 
Durga was a proclaimed offender, that is to 
say, a person against whom there wag à 
reasonable suspicion that he had committed an 
offence, it was necessary for the prosecution to 
establish that the person, who harboured him, 
knew that an order for his apprehension had 
been issued. Mere hiding is not sufficient, 
The essence of the offence lies in harbouring 
aman with the object of preventing his 
apprehension in execution of a warrant of 
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which the harbourer had knowledge., The 
offence charged has not, therefore, been made 
out. 

I allow the application and setting aside 
the conviction and sentence, hereby direct 
his release, 

Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAU Apprication No. 159 or 1912. 
November 2, 1912. 
Present:—Mr. Kanhaiya Lal, A. J, O. 
JAGANNATH—Accusep—APPLIOANT 
versus 7 
EMPEROR— Opposite Party. 
Penal Code (Act XLV of 1860,) 5. 451—House-trespass 


with intent to commit adultery—Husband’s possession 
of house essentral—Connivance or consent of husband, 


effect of. 

If the entry in a house is made with the consent of 
the owner and possessor of the house, no offence 
under section 451, Indian Penal Code, can be deemed 
to have been committed. 

Wherein acase under section 451, Indian Penal 
Code, the husband appeared neither as a complain- 
ant nor asa witness, and there was nothing to show 
that the house was in his possession or that he had not 
consented to or connived at-.the entry of the 
accused: 

Held, that the charge under section 451, Indian 
Penal Code, could not be sustained. 

Brij Basi v. Queen-Empress, 19 A. 74, followed. 

Queen-Empress v, Kangla, 23 A. 82 distinguished, 

Application against an order of the Ses- 
sions Judge, Lucknow, dated 22nd August 
1912. 

Mr. St. George Jackson, for the Appellant. 


~ The Government Pleader, for the Crown. 


JUDGMENT.—The applicant Jagannath 
has been convicted on a charge of commit- 
ting house-trespass with an intent to 
commit adultery. 

It does not appear from the findings of 
the learned Magistrate whether the house 
belonged to Bhikha, the husband of the 
woman with whom adultery was said to 
have been committed or intended, or to his 
wife, and whether he was in possession of it, 
The defence of the accused was that he 
went into the woman's house and stayed 
there to smoke. He did not admit that the 


INDIAN OASES, 708 


house belonged to her husband. In his 
ground of appeal to the learned Sessions 
Judge he similarly urged that the woman 
was thé owner of the honse and the alleged 
entry into the house was made with her 
covsent. There is, moreover, nothing in the 
findings to indicate, as required by Brij 
Bast v. Queen-Empress (1), that there was 
no connivance or consent on the part of 
the husband of the woman, with whom 
adultery is said to have been committed 
or intended. The husband was not the 
complainant. He did not even eventually 
appear to give evidence as a witness, and 
in the absence ofa finding that the house 
was in the pessession of the husband and that 
he had not consented or connived at the 
entry, a charge under section 451 of the 
Indian Penal Code cannot be sustained. 


The learned Government Pleader relies 
on the decision in Queen-Hmpress v. Kangla 
(2), but in that case the husband himself 
was the complainant, The report in the 
present case was originally made by the 
woman herself, charging the applicant with 
rape. The Police found that the charge 
of rape was not establishad and sent up the 
case under section 451 of the Indian Penal 
Code without taking any steps to find out 
whether the house belonged to the woman 
by inheritance from her parents and was 
in her possession independently of her 
husband. or whether she was living in it 
by virtue of her being the wife of her 
husband. If the entry was made with the 
consent of the owner and possesscr of the 
house no cffence under section 451 of the 
Indian Penal Cede can be deemed to have 
been committed. Possession may be presumed 
to follow ownership, but where a 
husband and wife live together, it is 
difficult to say that a house owned 
by the wife is in the possession of the 
husband and not of the wifein her own right. 
The findings recorded by the learned 
Magistrate are insufficient to justify a 
conviction. I, therefore, set aside the conviction 


.and direct that the fine, if realised, be ree 


funded. 


Application allowed. 
(1) 19 A. 74, 
(2) 23 A, 82, 
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NAGPUR JUDICIAL COMMISSIONER’S 
CQURT. 
CRIMINAL Revision No, 196 or 1913. 
September 19, 1913. 
Present:—Mr. Mitta, Offg. A. J. ©. 
PUSU— PETITIONER 
versus 


BMPEROR— Responpent. 

Penal Code Act (XLV of 1860), s. 98—Righé of pri- 
vate defence of property— Owner entering wpon tenant’s 
land to remove fallen tree—Assault— Possession follows 
title. 

When a tree is blown down in the wind, the mal. 
guzar who is the owner of it becomes entitled to 
remove it and for this purpose he has aright of 
ingress over the tenant's land and a right of private 
defence of property in the fallen tree. 


Possession is presumed to follow the title. 


Criminal revision against the order of the 
District Magistrate, Mandla, dated the 27th 
May 1913,confirming the conviction and reduc- 
ing the sentence passed by the Magistrate, 

. 9nd class, Mandla, dated the 5th March 1913. 


Mr. O. 3. Nayudu, for the Petitioner. 


JUDGMENT.-—The learned District Magis- 
trate has found that the Ber tree belonged to 
the malguzar Pusu Patel, the applicant before 
me. When the tree was blown down in the 
wind, he became entitled to remove it and 
for this purpose he had a right of ingrers 
over the tenant’s land. The tenant did not 
object to the entry on the land, bntio the 
removal of the tree. But if something, which 
‘Lam about to refer to, had not taken place, 
the malguzar would have had no right of 
private defence, and his duty would have 
been to resort to the authorities for redress. 
The tenant, however, had already cut the 
tree and stacked it, with a view to appropriat- 
ing it to his own use. The land was in the 
possession of the tenant, but the tree, after its 
severance from the ground by the action of 
wind, must be deemed to bein the malguzar's 
possession, just as the minerals under the 
land are deemed to be in the possession of 
the Crown. Possession is presumed to follow 
the title. The act of ihe tenant was theft, 
though if put on his trial, he would have 
been acquitted on the ground that he had 

no dishonest intention, havirg acted under 
” a bona fide claim of right. The tenant 
apparently believed on hearsay evidence that 
his deceased father had planted the tree, 
though the village papers do no rupport 
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him. But under section 98 of the Indian 
Penal Code “when an act, which would 
otherwise be a certain offence, is not that 
offence, by reason of any misconception on 
the part of that person, every person haa 
the same right of private defence against that 
act which he would have if the act were that 
offence”. The cutting of the tree took place on 
that very day of the alleged offence. The mal- 
guzar had apparently no previous notice of any 
such intention on the part of the tenant, so as 
to have time to have recourse to the protestion 
of the public authorities. In my opinion the 
malgueur had a right of private defence of 
property. It is no answer to say that even 
if the wood had been burnt or otherwise 
disposed of, the malguzar could have brought 
a civil action. Heis not bound to do so, if 
the law gives him a right of private defence 
of property. The question remains for con- 
sideration—whether the malguzar exceeded 
this right. The force used was very trivial. 
The complainant’s story has been found to 
be false in some particulars. The learned 
District Magistrate describes the incident 
as an assault. None of the malguzar’s servants, 
according to the findings, took any part in the 
affray. There were two men on the tenant’s 
side struggling with the malguzar. P. W. 
No. 2 says: “The malguzar Pusu Patel beat 
me and I beat him.” In my opinion 
the fores used was not more than what 
is justified by the law. The Tahsildar 
was wrong in referring to the previous 
convictions, as they were irrelevant. l set: 
aside the conviction and sentence passed by 
the lower Courts and acquit the applicant. 
The fine must be refunded to him. 


Applicant acquitted, 
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ALLAHABAD HIGH COURT 
Szoonp Olvin Arrear No, 456 or 1913. 
April 28, 1914, 

Present:—Mr, Justice Rafique and 
Mr. Justice Piggott. 
RAM SINGH—Darenpant—-ApPELLANT 
A. versus 
RAO GIRRAJ SINGH AND ornars— 


Praintiv¥s— RESPONDENTS, 

Agra Tenancy Act (I of 1901), ss. 58, 95, 167—Civil 
Procedure Code (Act V of 1908), s. 11—8pecific Relief 
Act (I of 1877), s. 42—Suit for declaration by land- 
holder that lease granted by his Agent was without 
authority—Jurisdiction of Civil or Revenue Court—Res 
judicata, 

The defendant was a non-occupancy tenant under 
the plaintiff. In 1908 the defendant executed a 
kabuliat and the plaintiff’s mokhtear-t-am a lease for 10 
years, the former was, while the latter was not, 
registered. 

In 1909 the plaintiff sued, under section 58 of 
Act II of 1901, to eject the defendant. The dofend- 
ant resisted the suit by setting up the said lease and 
kabuliat, the execution of both of which the plaint- 
iff did not challenge, but said that those documents were 
executed without his knowledge and consent and that 
his mokhtear-i-am had no authority to grant a lease or 
accept a kabuliat for ten years. The Assistant 
Collector rejected the lease as unregistered, but acting 
on the kabuliat dismissed the plaintiff’s suit on 
the ground that the term of the lease had not expi- 
red. This deoision was upheld by the Commissioner 
on appeal. In 1912 the plaintiff sued in the Civil 
Court for declaration that the said lease and kabuliat 
were null and void as having been granted by his 
mukhtear-t-am without the plaintifi’s knowledge, 
consent or authority. In bar of the plaintiff’s suit 
the defendant relied on sections 95,167 of Act IL 
of 1901, section 11 of the Civil, Procedure Code and 
section 42 of the Specific Relief Act: 

Held, per Rafique, J. (Piggott, J., dissenting):— 

(1) that as the relief now claimed by the plaintiff 
could not be sought ina Revenue Court under sec- 
tion 58 or 96 of the Tenancy Act, it could not be 
said that the plaintifs present suit was of such 
a nature as to be exolusively within the jurisdiction 
of a Revenue Court; ' 

(2) that the question of the authority of - the 
yukhtear-i-anv to grant aten years’ lease could not 
be decided and was not directly: decided by the 
* Revenue Court; 

Rat Kishen Chand v. Mahadeo, A. W. N. (1901) 49 
and Salig Dube v. Deoki Dube, 2 A. L. J. 334, followed. 

(3) bhat as the authority of the mukhtear-i-am was 
neither in issue in the Revenue Court nor was that 
Court competent to try that question, any inci- 
dental expression of opinion on the point would not 
operate as res judicata and that the suit was, there- 
fore, maintainable. ‘ 

Second appeal from the dolan of the 
Additional Judge of Aligarh, dated 14th April 
1913. 

Mr. M. L, Agirwila, for the Appellant. 

The Hon’ble Dr, Tej Bahadur Sapru, for the 


Respondents. 
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JUDGMENT, 


Rarrgus, J.—The main question raised 
in this appeal is one of jurisdiction and is 
by no means free from difficulty. The 
difficulty arises by reason of the provision of 
section 167 of the North-Western Provinces 
Tenancy Act (II of 1901) which excludes 
the jurisdiction of the Civil Courts in certain 
cases. But in order to appreciate the merits 
of the contention advanced on-behalf of the 
defendant-appellant, it is necessary to recite 
the circumstances which, have led to tho 
present litigation between the parties. 


It appears that the plaintiffs-respondents 
are the zemzndars and co-sharersof the,villages 
of Baroli, Basdeopur, Mahal Umraogarh in 
the District of Bulandshahr and the defendant- 
appellant and one Himanchal Singh hold &0 
bighas 2 biswas in the said Mahal as tenants, 
They held the land asnon-ocoupancy tenants 
at an annual rent of Rs. 182. On July 28rd, 
1908, they executed a kabuliat at an annual 
rent of Rs. 250 in respect of the said Jand in 
favour of the plaintiffs-respondents and got 
it registered. The kabuliat was made over 
to and accepted by one Dalip Singh who 
was the mukhtear-c-am of the plaintiffs- 
respondents under a general power-of-at- 
torney. Dalip Singh in his turn executed 
a lease on July 30th, 1908, in respect of the 
same land in favour of the defendant-appellant 
presumably on behalf of his masters, but 
the lease was not registered. Dalip Singh 
was dismissed some time in 1908, but after 
the execution of the kabuliat and the lease. 
In 1909 the plaintiffs-respondents sued in 
the Revenue Court to eject the defendant» 
appellant and Himanchal Singh from their 
holding stating them to be non-occnpancy 
tenants. The suit was brought under section 
58 of Act II of 1901. The defendant-appel- 
lant and Himanchal resisted the suit by 
setting un the lease and the kabulsat of 
1908. They said that they were holding 
under a lease the term of which had not 
expired aud had, by reason of that lease, 
become occupancy tenants. The execntion 
of the lease and the kabuliat was not 
challenged by the  plaintiffs-respondents. 
They said that the said two documents were 
executed without their knowledge and consent 
and that their karinda Dalip Singh had no 
power to grant a lease or accept a kabuliat 
for ten years. The Assistant Qollector, in 
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whose Court the suit was brought, dismissed 
it on the ground that the term of the lease 
had not expired. He, however, based his 
decision’ on the kabuliat holding that the 
lease was jnadmissible in evidence for want 
of registratian. On appeal the decree of the 
Assistant Collector was upheld by the Com- 
missioner. h - 

On May 17,1912, the plaintiffs-respondents 
instituted the suit, out of which this appeal 
has arisen, in the Court of the Mannsi! of 
Bulandshahr against the defendant-appellant, 
Himanchal Singh, and Dalip Singh for a 
declaration that the lease and kabultat of 
1908 were null and void against them. They 
sought the declaration on the grounds that 
Dalip Singh had no authority to grant the 
lease or to accept the kabulzat in question, both 
of which were executed without their know- 
ledge and consent and in collusion between 
Dalip Singh, Ram Singh and Himanchal 
Singh, and that they came to know of 
_ the execution of the said two documents 

for the first time on January 14, 1910, when 
they were set up in defence in the ejectment 
suit in the Court of the Assistant Collector. 
Ram Singh alone defended the suit and put 
in a written statement in the Court of the 
Maunsif, Himanchal Singh and Dalip Singh 
did not resist the claim. Ram Singh urged 
several pleas in defence. He upheld the 
authority of Dalip Singh to grant the lease 
and accept the xabuliat of 1908 and said 
that both the documents were given with 
the knowledge and to the information of the 
plaintiffs-respondents. He further said that 
in effect the suit of the plaintiffs-respondenita 
was to obtain a cancellation of the decree of 
the Revenuo Court. The provisions of 
section 167 of Aot If of 1901, section 1! of 
the Code of Civil Procedure and section 42 
of the Specific Relief Act were urged in 
bar of the suit of the plaintiffs- respondents. 
The Court of first instance decreed the claim 
deciding the pleas in defence both of fact 
and of law against the defendants. On appeal 
the learned Judge agreed with the first 
Court and upheld its deeree. 
one of the defendants, has come upin second 
- appeal to this Court. He challenges the 
decree of the lower Court on three grounds, 
He says that the suit of the plaintiffs-re- 
spondents was not cognizable by a Civil Court, 
that it is barred by res judicata and that 
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Dalip Singh had authority to grant the lease 
and accept the kabulzat in question. In support 
of the first objection the argument is that in 
certain matters arising between a landlord 
and a tenant Revenue Courts alone have 
jurisdiction and their decision is final. The 
landlord or tenant cannot seek his remedy in 
such matters either by going in the first 
instance to a Civil Court or after the decision 
of a Revenue Court be allowed to get round it 
by instituting a suit in a Civil Court raising 
the same or similer issues. In the present 
case the dispute between the parties relates 
to one of the matters the disposal of which 
is solely within the jurisdiction of the Revenue 
Courts, - 


The plaintiffs-respondents sued the defendant- 
appellant and Himanchal Singh for ejectment 
under section 68 of Act II of 1901 stating 
the latter to be non-occupancy tenants. Ram 
Singh and Himanchal Singh set up the 
lease and the kabuléat and pleaded that as 
the term for which the holding was given 
to them had not expired they vould not bs 
ejected. The Assistant Collector upheld the 
kabuliat and dismissed the suit of the plaint- 
iffs-respondents. They now geek by their 
suit in the Civil Court to get rid of the decree 
of the Assistant Collector. They cannot be 
allowed to do so, as the matter decided by 
the Assistant Collector was solely within his 
jurisdiction, He alone could take cognizance of 
and decide the nature and duration ofthe ten- 
ancy of Ram Singh and Himanchal Singh. The 
learned Counsel for the defendant-appellant 
relies upon the provisions of sections 95 and 
167 and clauses 29 and 34 Schedule (4) of 
the North-Western Provinces Tenancy Act 
in support of his argument. He has also 
cited some cases which will be mentioned 
and discussed later on. 


The proposition that in certain cases the 
Revenue Courts have sole jurisdiction and 
that of the Civil Courts in those cases is 
precluded admits of no doubt. They have 
also the option of deciding or referring the 
dispute to a Civil Court where a tenant in 
a suit or application made by the landlord 
sets upa proprietary title. And if they 
elect to decide the question of title, their 
competency to do so sould not be called 
in question except by way of appeal, What 
we have to see in the present case is whether 
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the issue raised and the relief sought by the 

` plaintiffs-respondents are such as could only 
be raised in and granted by a Revenue Court. 
The answer to the question depends on the 
natureof the present suit which we must 
examine carefully. 

The plaintiffs-respondents by their present 
suit challenge the validity of the lease aud 
the kabuliat of 1908 and ask for a declaration 
that the said two documents are null and 
void as having beén' given by a person who 
had no authority to give them. In other 
words, the authority of Dalip Singh to 
graut a lease of long duration is disputed 
and called in question in the present suit: 
that is the main and iv fact the sole issue 
in the case. Is the decision of such a ques- 
tion solely within the jurisdiction of a 
Revenue Court? Ido not think so, The 
alleged incompetency of Dalip Singh to 
grant along term lease has nothing to do 
with the nature of the tenancy of the defend- 
ant-appollaat or the class of tenants, to 
which he balongs. For, even if the lease 
and the kabultut ba valid, he would still be 
a non-occupancy tenant. The law that invasts 
the Revenue Courts with exclusive jurisdic- 
tion is embodied in section 167 of Act IE of 
1901. It is to the following effeob:— All 
suits and applications of the nature specified 
in the fourth Schedule shall be heard and 
determined by the Revenue Courts; and except 
in the way of appeal, as hereinafter provided, 
no Court other than a Revenue Court shall 
take cognizance of any dispute or matter in 
respect of which any such suit or application 
might ba brought or made.” Under this 
provision of the law all suits and applications 

- of the nature specified in the fourth schedule 
of the Act are to be entertained by a Revenue 
Court only. Now there is no clause in 
‘the fourth Schedule under which the present 
suit of the plaintiffs-respondents could be 
brought. The learned Counsel for the appel- 
~ lant has referred to clauses 29 and 34 of the 
fourth Schedule as the clauses under one 
or other of which the relief now sought 
could be claimed. Clausa 29 is as follows:— 
“Hor the ejecbment of a non-occupaney tenant 
on the grounds specified in section 58” of 
the Act. There are three grounds given in 
section 58 on the bases of which a non- 
occupancy tenant can ba ejected, viz, that 
he holds from year to year, that the term 
of his leaso has expired or that ho has 
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refused to accept a lease. The invalidity of 
a lease or kabuliat is not one of the 
grounds mentioned in section 58. Clause 34 
is as follows; — Fora declaration as to any 
matter specified in section 95.” According to 
section 95, “at any time during the con- 
tinuance of a tenansy either the landholder 
or the tenant may sue for a declaration as 
to certain matters detailed in the section. 
For the appellant reliance is placed on clauses 
(a) and (b) of the section which relate to 
the name and description of the tenant of 
the holding or the clasa to which the ten- 
ant belongs. There is no question in the 
present case of the name and description of 
the tenants, both of which ara known, The 
class to which Ram Singh and Himanchal 
Singh belong is not in dispute either. They 
are non-occupancy tenants even if the lease 
and the kabalzat in suit be valid. Besides, 
as remarked by the learned Counsel for the 
appellant in his book on the Tenancy Act, 
“the object of clause (b), section 95, is ta 
enable the Court to ascertain the existing 


‘arrangements between a landholder and his 


tenant and not to make a new contract for 
parties between whom no contract was in 
existence at or before the date of the suit.” 
It is thus evident that the relief now claimed 
by the .plaintiffs-respondents could not ba 
sought in.@ suit under section 58 or uuder 
section 95 of the Tenancy Act. It cannot, 
therefore, ba said that their present suit is of a 
natare that is exclasively within the jurisdic. 
tion ofa Revenue Court. Nor does the exa- 
mination of the formersuit between the parties 
in the Court of the Assistant Collector disclose 


. the fact that the plaintiffs-respondents asked 


for the invalidity of the lease and the kabuldat 
or that the invalidity of the said two docu. 
ments was in issue in that case. The 
plaintiffs respondents’ suit for ejestment was 
met with the production of the lease and 
the kabulzat, the execution of which was ad- 


_mitted but the validity of which was denied, 


The learned Assistant: Oollestor, rightly 
thinking that the validity or invalidity of 
the documents not baing within the scope 
of section 58, under whish the suit was 
brought, framed no issue about it. The issue 
he framed was:—Does Ram Singh hold on 
a lease the period of which has not expired?’ 
The issue was quite proper and justified on 
the admission of the plaintiffs-respondents 
as to the execution and genuineness of the 
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two documents. Itis true that the learned 
Assistant Collector discussed the validity of 
the lease and the kabuliat in his judgment. 
But he did so incidentally and his doing 
so cannot invest him with exclusive juris- 
diction over the matter or preclude the Civil 
Courts from entertaining a suit in which it 
js called in question. The cases relied upon 
by the learned Counsel for the appellant 
do not, in my opinion, bear out his conten- 
tion. The cases cited by him are:—Hoz 
Krishen Ohand v: Mahadeo (1); Salig Dube 
y. Deoki Dube (2); Lal Singh v. Khaliq Singh 
(3); Uman Shanker v. Bhagwan Din (4); Sri 
Mahant Bramha Khushal v. Sumera (5) and 
‘Ram Sarup v. Kishan Lal (6). 

In the case of Bat Krishen Ohand v. 
Mahdeo Singh (1) the facts were these. 
Krishen Chand was a landholder and Mahadeo 
Singh was his non-occupancy tenant, Krishen 
Chand sued to eject Mahadeo Singh and in 
the ejectment suit before the Revenue Court 
the agent of Krishen Chand filed a com- 
promise under which the ejectment suit was 
dismissed. Krishen Chand then brought a 
suit in the Civil Court to have the com- 
promise set aside on two grounds, He said 
that his agent under the power-of-attorney 
had no authority to compromise and that 
he had colluded with the tenant and frandu- 
lently entered into compromise with him. 
Rai Krishen Chand sought two reliefs, viz., 
(1) a declaration that the compromise filed 
by the defendants (2.e,, the agent of the 
plaintiff, the tenant and two others) in the 
Revenue Court was executed fraudulently 
and collusively and without authority, -and 
(2) adeclaration that the decree of the Re- 
venue Court is void, ineffectual and not 
binding on the plaintiff. It was found asa 
fact that no fraud had. been proved by the 
plaintiff, The only ground ‘left for the 
demand of the said two reliefs was the 
allegation that the compromise was executed 
by his agent without authority. It was held 
that the want of authority in an agent to 
compromise a suit, solely cognizable by a 
Revenue Court, was not a valid ground upon 


(1) A. W. N. (1901) 49. 

(2) 2 A. L. J. 384. 

(3) 2 Ind. Cas. 218; 6 A. L. J. 259; 31 A. 323. 

(4) 8 Ind. Cas. 568; 7 A, L. J. 1064. 

(5) 18 Ind. Oas. 957; 11 A, L. J. 310; 35 À. 299, 
(6) 29 A. 327; A, W. N. (1907), 76;4 A. L. J. 306. 
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which a Qivil Court could grant relief in 
respect of the decree of the Revenue Court. 

In the present case the authority of 
Dalip Singh is not questioned in respect 
of anything done by him on behalf of his 
masters in the ejectment suit but prior to 
it. Moreover, the plaintiffs-respondents do 
not seek in their present suit for a declaration 
that the decree of 1909 in the ejectment 
suit is void, ineffectnal and not bindisg on 
them. I do not think that the case of Rai 
Kishen Chand helps the defendant-appellant. 

The case of Salig Dube v. Deokt Dube (2) is 
also not in point In that case in anejectment 
suit under section 58 of the North-Western 
Provinces Tenancy Act one of the pleas 
in defence was that the persons sought to 
be ejected were proprietors. The Revenue 
Court tcok cognizance of the plea and decid- 
ed it itself under section 199 of the Act. 
In a subsequent suit in Civil Court for a 
declaration that the unsuccessful party were 
the proprietors, it was held that the ques- 
tion was res judicata by reuson of the decree 
of the Revenue Court. The Revenue Court 
has the option to decide the question of 
title if raised before it or refer it for decision 
to a Civil Court. If it elects to decide the 
questionit is competent todo so, In the present 
case the question of the authority of Dalip 
Singh to grant a long term lease could 
not be desided and was not directly decided 
by the Revenue Court, 


The next caseis that of Lal Singh v. Khaliq 
Singh (3). In that case the question was 
whether the omissionby a tenant in a suit by 
the landlord ofthe recovery of arrears of rent, 
to plead proprietary title in respect of the 
land of whish rent is claimed, precludes 
hin from bringing a suit subsequently in 
a Civil Court for a declaration of his title 
as a proprietor of that land. It was decided 
that he could not do s> as the principle 
of res judicata barred his subsequent suit. 
The decision in Lal Singhs case (3) 
turned ca the provision of section 199 
of the North-Western Pruvinces Tenancy 
Act read with section 13 of the old Code 
of Civil Procedure and has no bearing 
upon the present case. 


In the case of Uman Shanker v. Bhagwan 
Din (4), the facta were that Bhagwan Din 
and others sued Uman Shanker who was a 
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minor for arrears of rent. The plaintiffs 
asked for the appointment of one Kedar 
Nath as guardian of Uman Shanker, but in 
spite of the refusal of Kedar Nath the 
Revenue Court appointed him guardian ad 
litem. No one appeared to defend the suit 
and an ea parte decree in favour of the 


plaintiffs was passed. Uman Shanker then ' 


brought a suit in the Civil Court for a 
declaration that the ez parte decree passed 
against him was void and ineffectual inas- 
much as in the guit for arrears of rent no 
one had been appointed his guardian accord- 
ing to law. The claim waa resisted on the 
ground that if was not maintainable in a 
Civil Court, It was held that no irregulari- 
ty in procedure in a case solely cognizable 
by a Revenue Conrt could form the basis of 
a subsequent suit in a Civil Court for vitiat- 
ing the decree of the Revenue Court. The 
ease of Rat Krishen Ohand w. Mahadeo (1) 
was referred to and followed. Ihave already 
pointed out the reason why the case of Rai 
Krishen Chand is no authority for the 
contention of the defendant-appellant in this 
case, For the same reason find that the 
case of Uman Shanker does not help the 
defendant-appellant, 


The next case is thatof Sri Mahant Birham 
Khushal v. Sumera (5). I was a party tothe 
jadgment in that case and, in my opinion, itis 
distinguishable from the present case. The 
facts of that case were that one Jhan was 
an occupancy tenant. On the death of Jhan 
one Sumera applied to the Revenue Court 
for mutation of names in his favour alleging 
himself to be the son of Jhan. The Zemiadar 
resisted the application by denying the 
legitimacy of Sumera. The objection was 
allowed and Sumera’s application for dakhil 
kharij was rejected. Sumera then brought 
a suib in the Revenue Coart under section 95 
of the North-Western Provinces Tenancy 
Act asking for a declaration that he was the 
ocenpancy tenant of the holding. The suit 
was brought against the Zemindar who 
defended it on the ground that Sumera was not 
the legitimate son of Jhan, The claim was 
dismissed on the ground that the tenancy was 


no longer in existence. About two years after - 


the decision of the Revenue Court Sumera 
brought a suit in the Civil Court for a 
declaration that he was the legitimate son 
of Jhan and for possession of the occupancy 
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holding, It was held thatthe suit was not 
maintainable ina Civil Court and that the 
proper remedy of Sumera was to have 
brought a suit under section 79 of the 
Tenancy Act for possession, and not for a 
declaration under section 95 of that Act 
that he was the occupancy tenant of the 
holding. The distinction between the pre- 
sent case and that of Sumera is obvious. 
The civil suit of the latter was virtually a 
suit against the Zemindar for possession of 
an occupancy holding asa tenant. Such a 
suit falls under section 79 of Act II of 1901 
and is solely within the jurisdiction of a 
Revenue Court. In the present case the 
dispute between the pariies relates to the 
anthority of an agentto grant along term 
lease which, as I have already shown, is not 
a matter over which the Revenue Oourts 
have exclusive jurisdiction. The other relief 
in Sumera’s case (5),vzz., that for a declaration 
that Sumera was the legitimate son of 
Jhan, could be granted by a Civil Court on 
proof of the facts alleged but under the 
circumstances of the case ib was useless to 
grant it. Forthe same reason it is argued 
for the defendant-appellant that the grant 
of relief that Dalip Singh had no authority 
to give on behalf of his master a long term 
lease would be useless in the present case, 
For it is said that the grant of such a relief 
would not affect the decree passed against 
them in the ejectment suit by the Revenue 
Court. Nor can the question of ejectment of 
the defendant-appellant and Himanchal 
arise again between the latter and the 
plaintiffs respondents until the expiry of 
the period of the lease and the kabuldat. I 
do not think that the grant of the relief 
with regard to the authority of Dalip Singh 
to grant along term lease would be useless. 
The decision onthe point may be useful in 
similar disputes with other tenants. In 
fact another similar caseis pending and the 
Commissioner of Meerut is withholding his 
judgment pending the decision of this Court. 
Moreover, if the decision be in favour of the 
plaintiffs-respondents they might seek and 
obtain a review of judgment from the 
Revenue Court in the ejectment suit of 
1909 The rule enunciated in the case of 
Bihari v. Sheo Balak (7) is to the same 


effect as that laid down in the case of Lal 
(7) 29 A, 601; A. W. N. (1907) 189; 4 A, L. J. 
545. ‘ 
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Singh v. Khaliq Singh (8), and need not be 
discussed. z 

None of the cases, therefore, relied 
upon for the defendant-appellant bears out 
his contention that the present suit is not 
maintainable in a Civil Court. Another 
feature that distinguishes them from the 
present case is that in the former the prine 
cipal relief related to the setting aside of a 
Revenue Court decree or asked fora relief 
that could be granted by a Revenue Court 
only. In the present case the plaintiffs. 
respondents do not ask for the cancellation 
of the Revenue Court decree passed in the 
ejectment suit in 1909 or for a relief that 
could be granted by a Revenue Court only. 
I find that suits similar to the present one 
have been held to be cognizable by a Civil 
Oourt, For example it has been held that 
a suit for a declaration that a lembardar 
could not grant leases of co-parcenary land 
for a period longer than that required by 
the circumstances of the particular year 
or the particular season could be brought 
in a Civil Court, Vide Bansidhar v. Dip Singh 


(8) and Ohattray v. Nawala (9). But the 


caso of Gumti Kunwar v. Qudri (10) is 
directly in point. In that case the husband 
of Musammat Gumti Kuwar first sued 
Gudri in a Revenue Court for arrears of rent, 
In support of his claim he produced the 
counterpart of a lease which was alleged to 
have been executed by Gudri. The latter 
denied the document, but the Revenue Court 
held the document to be genuine, and decreed 
the claim. Gudri thereupon brought a suit 
in the Civil Court for a declaration that 
the counterpart was not éxecuted by him 
and was nota genuine document. It was 
held that the decision of the Revenue Court 
could not operate as res judicata as it had 
no jurisdiction to try the subsequent suit, 
In other words the decision was that the 
genuineness of the document was a matter 
-which could bé called in question in a Civil 
Court in spite of the decision of the Revenne 
Court on the point; it may also be noted 
that it was conceded in that case that the 
Civil Court decree would be of no use to 
Gudri, The case of Rani Kishori v. Raja 
Ram (11). is also in point. It was held in 

(8) 20 A. 438; A. W. N. (1898) 103. 

(9) 29 A, 20; 3 A. L. J. 639; A. W. N. (1906). 257, 

(10) 25 A. 188; A. W. N. (1902) 220.. 

(11) 26 A. 468, 
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that case that the decision by a Revenye 
Coart of a question of title, though such 
decision was necessary for the disposal of the 
case before it, cannot prevent the same 
question being again litigated between the 
same parties in a Civil Court. 

I would, therefore, hold that the suit of 
the plaintiffs-respondents is maintainable. 

The second objection on behalf of the defend- 
ant-appellant is based on the plea of res 
judicata, I donot think that the objection ` 
is sound, The case of Gumti Kuar v. Qudri 
(10), just referred to, supports my opinion. 
The authority of Dalip Singh was not in issue 
in the ejectment suit, nor was the Revenue 
Court competent to try that question. Any 
expression of opinion incidentally on the 
point cannot operate as res judicata. 

The last argument for the defendante 
appellant is that Dalip Singh had authority to 
grant the lease and accept the kabuliat of 
1908. The question whether he had such 
authority is one of fact and has been found 
by the lower Courts against the defendant- 
appellant. He cannot re-open it in.second 
appeal. But isis said that “Dalip Singh, 
being a Manager and Tehsildar and admitted. 
ly a person who had been granting leases on 
behalf of the proprietors, must be deemed ag 
between the lessees and the proprietors to 
possess the necessary authority.” The North- 
Western Provinces Tenancy Act is also relied 
upon as indicating a policy of validating leases 
granted by the manager of an estate though 
they be for a period of ten years or more, 
No provision of the Tenancy Act has been 
referred to which could be construed to indi- 
cate the policy contended for by the defend- 
aut-appellant, The fact that Dalip Singh 
was Manager and Tehsildar of the estate 
would not necessarily confer on him the 
authority to grant leases for long periods. 
Besides, he was not a regularly appoinled 
Manager or Tebsildar, but was allowed to do 
some of the work of a Manager and was 
known in the estate as a Tehsildar. He could 
not grant a lease for a longer period than the 
exigencies of the year or the season required 
and there is no proof that in the present case 
there was any necessity for the grant of a 
lease for ten years.- Moreover, the admia- 
sion, if any, that Dalip Singh had been grante 
ing leases does not amount to the admiasion 
that he could grant leases for long terma, 
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No law or authority has been shown that the 
Manager or Tehsildar of an estate has, by 
virtue of his office, authority to grant leases 
for periods of ten years or more, 

I would, therefore, hold that Dalip Singh 
had no power to grant the lease or accept the 
kabultat in question. In view of my findings 
on the contentions for the defendant-appale 
lant I would dismiss his appeal with costs. 

Praeorr, J.—I have had the advantage of 
reading the very thoughtful and exhaustive 
judgment of my learned colleague, and have 
taken time to consider it. I arrive with 
some reluctance at the conclusion that I am 
unable to concur. 

With regard to the merits of the case I 
have one point only to note. The first Court 
came to the finding that the rent reserved by 
the disputed lease was not an unreasonable 
or inadequate one: if this is correct, it would 
follow that the securing of substantial tenants 
for a long. term of years at a reasonable rent 
was not an act detrimental to the interests of 
the plaintiffs. The learned District Judge, in 
so far as he has considered this point at all, 
seems to have been of opinion that the lease 
must be detrimental to the interests of the 
plaintiffs, because the result would. be that 
under it the defendants would acquire occu- 
pancy rights in the land ia suit. Such-a 
. result is precluded by the operation of the 
proviso to section 11 of the Tenancy Act, 
which the District Judge has apparently 
overlooked. Moreover, the Courts below do 
not seem to have considered the question 
whether the plaintiffa might not be bound by 
the acts of their ostensible agent by reason 
of the operation of the principle laid down in 
section 237 of the Indian Contract Act (IX 
of 1872). Had they, by their conduct in the 
past, induced the tenants of the village 
to believe that the granting of a lease of this 
sort was within the scope of Dalip Singh's 
authority? 

If, however, these were the only points 
on which I felt any doubts, I should have 
contented myself with suggesting the advisi- 
bility of remitting some issūe or issnes to the 
. Court below, and might not in any event have 
gone the length of dissenting from the order 
proposed by my Honourable colleague. My 
real ground of dissent is as to the application 
of section 167 of the Agra Tenancy Act 
(Local Act II of 1901) to the facts of 
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the present case. I stand deeply come 
mitted, in more than one published 
ruling of this Court, to the view that this 
section should be given as wide an interpreta- 
tion as is reasonably consistent with its 
terms. Its object I understand to be to 
maintain, for the benefit of the agricultural 
population generally, the comparatively cheap 
and speedy, remedies provided by suits or 
applications under the Tenancy Act for the 
settlement of disputes between different 
members of that community regarding the 
possession, use or occupation of agricultural 
land. The section is divided into two 
distinct parts, of which the second has been 
drafted so as to provide, in the widest possible 
terms, against attempts at evading the pro- 
visions of the first. It does not merely lay 
down that all suits and applications of the 
nature specified in the fourth Schedule shall 
be heard and determined by the Revenue 
Courts; if this were all, I should accept the 
reasoning of my learned colleague as un- 
answerable. The section goes on to provide 
that, subject to certain exceptions which 
have no bearing on the fasts of the present 
case, no Court other than a Revenue Court 
shall take cognizance of any dispute or 
matter in respect of which any such suit or 
application might -be brought or made, 
These words are certainly susceptible of a 
wide interpretation. They are directed 
against the litigant (usually, as in the present 
case, the litigant with the long purse) who, 
while possessed of a cause of action in res- 
pect of which hecan secure a complete 
adjudication by means of a suit or application 
in the Revenue Courts, is bent on evading the 
jurisdiction of those Courts and employing 
the slower, more cumbrous and more expen- 
sive machinery of the ordinary Civil Courts. 
More particularly. should they be applied, in 
my opinion, to checkmate the pertinacious 
litigant who has already fought out in the 
Revenue Courts the essential question in 
dispute, but claims to be allowed to drag hia 
adversary through a second course of liti- 
gation. Sucha man will never have any 
difficulty about steering clear of the provi- 
sions of the first part of section 167 of the 
Tenancy Act. Very little ingenuity will 
suffice,in the majority of cases, to draft a 
plaint of which it cannot be said that it could 
have been presented as it stands, either as a, 
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plaint in a suit, oras ań application, falling 
underany of the Articles of the fourth Schedule 
of the Tenancy Act; and the simplest device of 
all ia to ask for some sort of a declaration. In 
such cases as these I conceive that the ivil 
Court should keep a jealous watch over the 
provisions of the second part of section 167 
of the Tenancy Act, and should ask itself:— 
“In admitting this plaint am I not, when all 
is.said and done, taking cognizance of a 
dispute or matter in respect of which a suit 
has already been brought, or an application 
already been made, under the Tenancy 
Act, or in respect of which, such suit might 
he brought or application made”? On the 
facts of the present case I would answer 
this question inthe affirmative. The essen- 
tial question in dispute has already been in 
jasue between the parties in a` suit brought 
under Article 29 of the fourth Schedule to 
the Tenancy Act. The plaintiffs said the 
defendants were liable to ejectment under 
clause (a) of section 58 of the Tenancy 
Act, astenants holding only from year to 
year. The defendant replied that, eyen 
though non-oceupancy tenants, they were 
protected from ejectment because they beld 
under a lease the term of: which had neither 
expired nor was about to expire at or before 
the end of the current agricultural year. 
The plaintiffs rejoined that no such lease 
had been granted by themselves, or by 
any one with authority to actin the mafter 
on their behalf. The issue was fairly joined 
and was decided against the plaintiffs. They 
are asking the Civil Court to try that issue 
over again. I think it unnecessary to 
inquire whether the plaintiffs might nob 
also, without seeking the actual ejectment 
of the defendants, have obtained the relief 
ofa simple declaration from the Revenue 
Courts by a properly framed application 
under Article 84 of the fourth (Schedule. 
They did actually desire the ejectment of 
the defendants, and that relief they sought. 


In my opinion the suit is sufficiently 
“barred by the provisions of section 167 of 
the Tenancy Act as they stand. I should 
be prepared to strengthen my position, if 
necessary, by calling in aid the provisions 
of section 42 of the Specific Relief Act (1 
of 1877). Would any Civil Court, on the 
facts of the present case, have entertained a 
mere suit for a declaration, if there had been 
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no doubt as to its jurisdiction to order 
ejectment as well? I conceive not. Yet 
in the present:suit the prayer for ejectment 
has been dropped, simply in order to avoid 
putting forward a plaint in open and flagrant 
contravention of the provisions.of section 167 
of the Tenancy Act. I would hold that 
this should not be allowed. The case was 
one in which a declaration as to the invali- 
dity of the lease should ordinarily have been 
followed by further relief, namely, the 
ejectment of the lessees. Hither the plain- 
tiffs were “able to seek” this further relief 
from the Munsif of Bulandshahr, or they 
were not, If they were not, it was because 
of the provisions of section 167 of the Agra 
Tenancy Act. To my mind this is a reason 
why the learned Munsif should have refused 
to entertain the suit altogether, and not a 
reason for his admitting a plaint which, as 
it stands and considered apart from the 
provisions of section 167 aforesaid, offends 
against the proviso to section 42 of Act I of 
1877. 

I have not thought it necessary to follow 
my learned colleague through his elaborate 
and valuable analysis of case-law. I- doubt 
if this Court has always been perfectly 
consistent in its decisions on this most 
important question of jurisdiction. I would 
rule out as irrelevant all cases in which 
questions of proprietary title have been in 
issue: there are special provisions in the 
Tenancy Act for dealing with such cases, 
and the decisions must turn “ultimately on 
those special provisions. -The case of Sri 
Mahanta Bramha Khushal v. Sumera (5) is to 
my mind the one most nearly in point. I agree 
with my learned colleague that the facts 
are not quite the same; but the principle 
seems to me to govern the present case. In 
that case the plaintiff had allowed his 
appropriate remedy under the Tenancy Act 
to slip; in this case the plaintiffs have tried 
it and failed. 

For these reasons I would accept this 
appeal and dismiss the plaintiffs’ suit with 
costs in all Courts, including in this Court 
fees on the high scale. 

By tae Covat.—Order of the Court is that 
this appeal is dismissed with costa including 
in this Court fees on the higher scale, 


Appeal dismissed. 
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SRIMUTTY RANIMONI DASSI V. RADHAPRASAD MULEIOK. 


PRIVY COUNCIL. 

APPEAL PROM THE CaLcurta Higa Court. 
March 30, 1914. 
Present:—Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 
SRIMUTTY RANIMONI DASSI 
AND ANOTHER— APPELLANTS 

VErSUs . 
RADHAPRASAD MULLICK anD OTHERS 
— RESPONDENTS. 
. Hindu Law—Will—Construction—Survivorship— 
Succession. 

Ina Will in favour of two daughters with benefit of 
survivorship among themselves there was a provision 
that in the case of the death of either daughter leaving 
sons the share of such daughter would be paid to her 
“Tata, that on the death of one of the daughters her 
sons, who were born during the testator’s life-time, 
would take the share of their mother in which she 
had got a life-interest, 

. ‘The question of the rights of the sons born or 
adopted after the death of the testator was left open. 
Appeal from a judgment and decree of the 
Calcutta High Court dated August Ist, 1910, 
reversing the order of the Calcutta High Court 


in its Ordinary Original Jurisdiction dated. 


March 4th 1910. 

FACTS are fully set ont in the judgment 
appealed against and reported in 8 Ind. Oas, 
1061. Briefly they are as follows:— 

One Hari Das Datt made a Will in October 
30th, 1875, and died leaving Sim surviving 
his widow, Srinomoni Dasi, aud two daughters, 
Ranimoni and Premoni Dasi. Srinomoni 
adopted a son, but the adoption was de- 
clared invalid and this declartion was con- 
firmed by the Privy Council in 1900. On the 
death of the widow of the testator Ranimoni, 
whose husband had adopted one Jugul Kissen 
Sen, brought a suit for a declaration that 
she and her sister Premoni were entitled to 
one-half of the estate as absolute owners. In 
1908 on appeal the Privy Council [Radha 
Prasad Mullick v. Ransemant Dassee(1) decided 
that the intention of the testator was to 


create in favour of his daughters an estate for” 


life with a remainder over to their sons. 
PremoniDasi died on May 8th, 1909, and one of 
her two sons Radha Prasad Mullick brought a 
suit for a declaration of his and Kasi Prosad 
Mullick’s rights as the only sons born in the 
life-time of the testator, thereby excluding 


Peary Lal Mullick and Behary Jal 

(1) 86 I. A. 118; 35 C. 896; 12 C. W. N. 729; 8 0. L. 
J. 48; 10 Bom. L. R. 604; 5 A.L. J. 460; 18M. L. J. 
287; 4 M. L. T, 23, 


Mullick: who were born after ihe death 
of the testator, and that Ranimoni Dasi was 
not entitled to succeed to her deceased sister’s 
share by survivorship. The application was 
dismissed. On appeal the judgment of the 
lower Court was reversed and held that there 
was no right of survivorship because the 
deceased left sons and that after referring to 
sections 100 and 102 of the Succession Act, 
it was further held thatthe share of the 
deceased daughter passed on to her sons 
who werein existence at the time of the 
testator’s death. The appeal was then pre- 
ferred by Ranimoni Dasi and her adopted son, 
Jagal Kissen Sen, to the Judicial Com- 
mittee. 


Sir Robert Finlay, K. O., and Mr. Brown 
for the Appellants, contended that the moiety 
of the said estate enjoyed by Premuni Dasi 
for her life had passed by survivorship to the 
firstappellant and thatthe Court was wrong in 
holding that no grandson of the testators 
born after the death of the testator could take 
under the Will 

Reference was made to Mayne’s Hindn 
Law, paragraph 559, page 762. 

Messrs. DeGruyther, K. C., and Dunne, 
appeared for the Respondents but were not 
called ov. 

Messrs. Hoss, K. O., and O'Gorman, watched 
the proceedings on behalf of Peary Lal and 
Behary Lal Mullicks. 


JUDGMENT. 


Lorp Motiion, J.—Their Lordships have 
had an opportunity of considering the judg- 
ment of the Court below on the question as to 
whether on the death of the younger daughter 
leaving male issue the estate passed over fcr life 
to the elder daughter, and they are of opinion 
that itis correct, and is based on correct 
reasons. They will, therefore, hambly 
advise His Majesty to dismiss this appeal. 

With regard to the contention of the 
appellants that the Court was wrong in 
holding that no grandchildren of the testator 
born, or adopted, after the death of the 
testator on 30th October 1875 could take 
under his Will, their Lordships will not advise 
His Majesty to wake any order except that 
the present advice is not to prejudice the 
position of the second appellant if and when 
such question comes before a Court for 
decision, 
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CHIDAMBARAM CHEITIAR V. SRINIVASA SASTRIAL. 


The costs of all parties as between solicitor 
and client will come out of the estate. 


Solicitors for the Appellant: Mr. T. D. 
Wilson & Oo. - 
Solicitors for the Respondents: Messrs, 


Wathins & Hunt, Qush, Phillips, Waiters & 
Williams, 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hias COURT, 
March 4, 1914. 

Present:— Lord Moulton, Lord Sumner, 
Sir John Edgé and Mr. Ameer Ali. 
CHIDAMBARAM OHETTIAR— 

APPELLAND 
versus 
SRINIVASA SASTRIAL AND OTHERS — 


_ ReseONnDENTs. 
Assignment—Transfer of decree to one creditor—Con- 
stderation—Arrangement—Absence of bona fides— 
Validity —Practice. 
A, deoree-holder, who was indebted to various 
persons, assigned a decree for Rs. 14,000 to B, 
one of his’ creditors, and thus he paid off B and 


two other creditors and recoived himself Rs. 7,775 . 


before the Sub-Registrar. This amount was ad- 
mittedly returned to B and an arrangement 
was entered into by which B himself received 
Rs. 610 and Rs. 1,000 was given to one Č 
and Rs. 6,833 to D and the rest to others. Cand D 
svere not found to be his creditors: : 

Held, that both the said transactions were frauda- 
lent and void and no valid proceedings could be 
based on either of those transactions. 
~ A deed ig void against a oreditor when his debtor is 
in a state of insolvency or when the effect of the 
deed isto leave the debtor without the means of 
paying his present debts. It is not sufficient to render 
a deed valid that it should be made upon good con- 
sideration, for “a good consideration does nob suffice 
if it be not also bona fide.” 

Their Lordships pronounced no opinion on the 
question whetber any of the parties could establish 
rights based, not on the transactions, but on other 
grounds, such as the actual payment of debts, as the 
point was neither before the Courts below nor before 

. them. 
Consolidated appeals heard ex parte against 


the decretal ordere of the High Court dated 
July 18th, 1906, affirming the judgments of 
the Subordinate Court of Kumbakonam, 
dated December 23rd, 1901, and September 
27th, 1902. 

FACTS.—For fuller facts see 16 M. L. J. 
427; 1M. L.T. 351 where the judgment 


t 


appealed against is reported, i 


One Sami Iyer had a decree which he sold 
to Ramnathan Chettier for Rs. 15,000, arrang- 
ing that Ramnathan’s decree against Sami 
Iyer, ínter alia, should be satisfied out of it. 
Subsequentiy Ramnathan Chettier sold this 
assignment to the appellant who presented a 
petition to the Subordinate Court of Kumba- 
konam for the execution of the said decree 
assigned. Othér creditors of Sami Iyer 
opposed this petition on the ground of frand 
and collusion to defeat and delay their 
claims. The Snbordinate Court dismissed 
the petition. Thereupon the appellant brought 
a regular suit in the Subordinate Court 
for a declaration of his right to execute the 
said decree and for an injunction restrain- 
ing the respondents from drawing out of 
Court the decretal moneys which stood then, 
This was dismissed on the ground that the 
proper remedy was to have appealed against 
the order dismissing the petition. Two ap- 
peals were then preferred at the High Oourt, 
one against the dismissal of the petition and 
the other against the dismissal of the re- 
‘gular suit. The High Court having dismissed 
the appeals, the appellant appealed to the 
Privy Council. 

Mr. De@Gruyther, K.O., (with him Mr, 
Kenworthy Brown), for the Appellant, con- 
tended that the assigumert was not made 
with intent to defeat or delay the creditors 
of Sami Iyer and that there was no evidence 
to that effect. The assignee took the consign- 
ment in gocd faith without notice of any 
such intent and for consideration— which 
right of the assignee was vested in the appel- 
lant. Hvenifthere wereany fraud in the con» 
templation of original parties, the appellant 
was not privy to it, nor had he any 
notice thereof. The assigument, therefore, 
could not be vitiated. 

The respondents did not appear. 


JUDGMENT. 


Loro Moviroy.—Their Lordships are of 
opinion that the two decisions appealed 
against are correct; that the High Oourt 
acted rightly in setting aside the two assign- 
ments, the one to Annamalia and the other 
to Chidambaram, and that no valid pro- 
ceedings can, therefore, be based on either 
of those assignments. The question whéther 
any of the parties can establish rights based, 
not on the assignments, but on other grounds, 
such as the actual payment of debts, isẹ 
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point which was, in their Lordships’ opinion, 
not before the Courts below, and is not before 
their Lordships, and on that point, therefore, 
they pronounce no opinion. 

Their Lordships will, therefore, hambly 
advise His Maiesty that these appeals should 
be dismissed. 

Appeals dismissed. 

Solicitors for the Appellant: Messrs. 
Ohapman Walkar & Shephard. 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Higa Coort. 

February 6, 1914. i 

Present: —Lord Shaw, Lord Moulton 
and Mr. Ameer Ali. 

, Lala BRIJ LAL-— APPELLANT 
versus 
Musammat INDA KUNWAR AND oraers— 
RESPONDENTS. 


“Hindu Law—Alienation: by widow— Legal necessity — 


Onus of proof—Nature of evidence—Recitals in deed, 
whether sufficient evidence of necessity — Evidence— 
Witnesses, statements of —Discrepancies on materiai 
point, effect of.” 

The onus of supporting a sale by a Hindu widow i is 
on the purchaser and there must be evidence to prove 
legal necessity as would bind the husband’s estate, 
Recitals in mortgages or deeds of sale with regard to 
the existence of necessity for alienation are not evi- 
dence by themselves of the fact and in order to sub- 
stantiate the allegation there must be some evidence 
aliunde. 

-Discrepancies in the ` statements of witnesses on 
material points should not be lightly passed over, as 
they seriously affect the value of their testimony. 

Appeal from a judgment and three decrees 
of the High Court, two dated December 23rd 
1909, and the third dated March 8th, 1910, 
which partly affirmed and partly reversed 
those of the Court of the Subordinate 
Judge of Barielly, dated November 27tb, 
and December 28rd, 1907. 

FACTS.—One Kundan Lal had two sons, 
Sham Lal, who was married to Nimma, and 
Mihin Lal, whose son Lila Dhar had 
married Rukmin, and (it was alleged) 
a daughter, Bhauna, who was married 
to Hulas Rai, one of whose sons was 
Dhal Chand, husband of Bhauna in the suit, 
The plaintiff, Musammat Inda Kunwar, 
claimed the possession on redemption of 10 
biswas of Mauza Khilchipur in the capacity of 
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a representative of the reversionary heirs of 
Sham Lal, Lila Dhar and Dhal Chand, on 
the death of Nimma and Rukmin. Mihin 
Lal and Sham Lal having died in 1853 and 
1859 were succesded by their widows, Nimma 
and Rukmin. In 1832 half the share in 10 
béswis was transferred to Dhal Chand and in 
1871 the whole of 20 diswas of Khilchipur 
was mortgaged to Lala Ram for 12 years by 
way of usufructuary mortgage by Nimma, 
Rukmin and Dhal Chand. On the death of 
Dkal Chand his widow Bhauna effected several 
transfers and died in 1905. The question was 
that the transfers by the three widows, Nimma, 
Rukmin and Bhauna were without legal 
necessity and, therefore, could not bind the 
reversioners of their husbands’ estate. On 
bebalf of the defendants, it was contended 
that Kundan Lal had no daughter and 
that the plaintiff was not the rever- 
sionary heirof Mibin Lal and Sham. Ijal. 
“The name of Dhal Ohand was by mistake 
entered in the mortgage-deed of 187land that 
his wife Bhauna obtained possession of 10 
biswas asa mere trespasser. The sale by 


her wag made in lieu of lawful debt. Nimma 
and Rukmin also sold the property in 
dispute to pay off a lawful debt. Both 


Nimma and Rukmin having died more than 
12 years before the institution of the suit, 
the .right of the reversionary heir was 
barred by limitation. 

The Subordinate Judge held that the 
plaintiff was the reversionary heir of Dhal 
Chand only and that the mortgage of 1871 
was binding on her. He further held that 
the alienation by Dhal Chand’s widow was for 
necessity and gavea decree for the redemption 
of 2 biswas only. On appeal to the High Court 
it was held that neither the alienation to 
Dhal Chand nor the mortgage of 1871 was 
for legal necessity nor was the suit for re- 
recovery of the property in question barred 
by limitation. The plaintiff was held entitl- 
ed to the whole of 20 biswas. The defendants 
then appealed to the Privy Council. 

Sir F. Richards, K. O. (with bim Mr. 
Dube), for the Appellant, argued that the 
plaintiffs had not proved that they were the 
descendants of Kundan Lals daughter. All 
the documents which related to family 
transactions, by way of sale and mortgages, 
were silent upon the point, The sale and 
mortgages were for legal necessity as was 
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evident from the deeds themselves. They 
were admissible under section 32 of the Indian 
Evidence Act, The documents might be 
sent for to see how the things were. Both 
Nimma and Rukmin must be presumed to 
have died more than 12 years ago and, 
therefore, the suit was barred by limita- 
tion. 

(Mr. AMEER Arr.—The whole thing turns 
upon the point whether there was legal 
necessity or not}. 

Reference was made to sections 32 and 108 
of the Indian Evidence Act, and to Articles 
140, 142, Schedule II of the Indian Limitation 
Act of 1877. 

Mr. DeQuryther, K. O., (with him Mr. 
Parikh), for the Respondent, contended that 
there were documents which the Subordinate 
Judge ought not to have used. 

[Lorp Movurron.—Documents came from 
proper custody: You must then show 
that you objested to their being admitted]. 

T'he original was never shown. 

[Mzr. Ameer Aut.—A suit by a reversioner 
to redeem a mortgage 19 years after the 
death of the widow is not maintainable). 

That was not the point, as a snit would 
be brought as long as there was a survivor. 
Execution decrees were not binding ppon 
reversioners. The sale by a Hindu widow 
was invalid anless shown to have been 
actuated by necessity as understend in the 
Hindu Law. Mere borrowing money was 
no proof that necessity existed. 

Reference was made to Maheshar Bakhsh 


Singh v. Ratan Singh (1) Deputy Com- 
missioner of Kheri v. Khanjan Singh 
(2). 


Sir E. fidchards 1eplied and referred to 
Musammat Lal Kunwar v. Chiranji Lal (8). 


JUDGMENT. 


Mr. AMEER Att.—-The suits which have 
given rise to this consolidated appeal from 
three decrees of the High Court of Allahabad 
relate to a property called Mouzah Khilchipur 
lying in the District of Rae Bareilly in the 
United Provinces of India. 


(1) 23 I. A. 87; 280. 766. 

(2) 341. A. 72; 29 A. 381; 5 O. L. J. 844; 9 Bom. 
L. R. 591; 4A. L. J. 292; 17 M. L. J. 233, 11 C. W. N. 
474; 2 M. L.T. 145; 10 O. 0. 117 (P. 0.). 

(3) 5 Ind. Cas. 549; 37 I A.l; 7 M. L. T.57; 14 
0. W. N. 285; 11 O. In, J. 172; 12 Bom. L. R. 244; 32 
A. 104; 20 M. L, J, 183 (P. C.); (1910) M. W. N, 81. 
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The mouzah is now in the possession of 
the defendant-appellant under a usufrustuary 
mortgage execnted in 1871 in favour of 
his ancestor Madhoram by two Hindu 
ladies, Rukmin and Nimma, and one Dhal 
Chand, Other titles were created sub- 
sequently in favour of Madhoram or his 
son Darbari Lal to some of which refer- 
ence will be made in the course of this 
judgment. Bat the plaintiffs’ claim to 
possession depends principally on their 
right to redeem the mortgage of ‘1871, 


Mouzah Khilchipur belonged originally 
to one Kundan Lal; he died many years 
ago, leaving two sons Mibin Lal and Sham 
Lal who, it is not disputed, were joint in 
food and estate. Mihin Lal died in 1853, 
anc Sham Lal in 1859, leaving his widow 
Nimma and a nephew named Lila Dhar, 


Mihin Lal’s son. On Sham Lal's death 
the: whole property devolved on Lila 
Dhar. Lila Dhar died in 1861 when 


Rukmin, his widow, became the owner, 
taking a widow's estate under Hindu Law. 
But although Rukmin as the widow of 
the last full owner was entitled to the 


entire property, it would appear that 
Sham Lals widow claimed, or was ac- 
knowledged, to possess an equal interest 


with Rukmin. In 1862 the two widows 
jointly sold a half or 10 biswas share of 
the village to Dhal Chand who is said to 
have been Rukmin’s manager. In 1871, 
the three, Dhal Chand, Rukmin, and Nimma 
executed the usufructuary mortgage re- 
ferred to above for a period of twelve . 
years in respect of the entire mouzah re- 
presented as 20 biswas in favour of 
Madhoram, the conditions being that ‘at 
the end of the term the debt would become 
satisfied and the mortgagors would recover 
the property without payment of the 
“principal mortgage money” or interest. 
Dbal Chand died, itis said, in 1873, and 
in 1874, his widow, Bhanna, sold the equity 
of redemption in respect of eight biswas 
out of the 10 biswas he had acquired from 
Rukmin and Nimma to the son of Madhoram, 
Darbari Lal, and his widow, Chando, one 
of the defendants in the present suits, The 
equity of redemption in respect of the 
remaining two biswas was sold in execution 
of a decree against Bhauna, and passed 
ultimately into the hands of the Appellant, 
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It is unnecessary for the determination of 
this appeal to refer to the subsequent 
transactions by which Madhoram’s son 
acquired the equity of redemption iu res- 
pest of the 10 beswas that had remained 
in the hands of Rukmin and Nimma 
afler the sale of the moiety to Dhal 
Oband. 

The Brahman plaintiffs claim to be the 
reversioners of both Lila Dhar and Dhal 
Chand. They allege that Bhauna, Dhal 
Chand’s widow, died in 1905, Nimma in 
1906, and Rukmin a few years ago, and 
that upon their respective deaths whatever 
rights they had purported to create in. 
favour of Madhoram came to an end, and 
they are entitled to possession of the entire 
property. They have transferred a moiety 
“of the mouzah with all the appurtenant 
rights to Inda Koer, who brings one suit 
in respect of the share purchased by her, 
whilst the Brahman plaintifs have sued 
separately for the other share claimed by 
them. 

With 


regard to the 10 bswas Dhal 


Ohand had purchased from Rukmin and - 


Nimma, they allege that the sale of the 
equity of redemption in respect of eight 
biswas . by Bhauna was without legal 
necessity and that the execution sale of 
the two biswas was in respect of a personal 
decree against her, and that, consequent- 
ly, neither transaction is binding against 
them. 

The contesting defendants, the representa- 
tives of Madhoram, denied that the Brahman 
plaintiffs were the reversioners of either 
Lila Dhar or Dhal Chand; that their claim 
was burred by the Statute of Limitations, 
as Rukmin, the widow of the last fall 
owner, died more than twelve years before 
suit, and that evenif the Brahman plaint- 
iffs were the reversioners of Lila Dhar or 
Dhal Chand, the transactions impugned by 
them were for legal necessity and consequent- 
ly binding against them. The two suits were 
tried together, and although in consequence 
of the decree of the Subordinate Judge there 
were three separate appeals to the High 
Court, they were heard together; and sab- 
sequently on an application for leave to appeal 
to His Majesty in Council, all three appeals 
were consolidated. The case has thus come 
before their Lordships as a single consolidat- 
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ed appeal. Their Lordships propose, there- 
fore, in order to avoid confusion, to deal 
with the two suits as one consolidated action 
from the outset. The Trial Judge was of 
opinion that the evidence produced to 
establish the relationship of the Brahman 
plaintiffs to Lila Dhar was wholly untrust. 
worthy. He, therefore, did not consider it 
necessary to enter upon an inquiry as to the 
time of Rukmin’s death, 

He held, however, that the Brahman plaint- 
iffs (save Lachman) were the reversioners of 
Dhal Chand, being his brother's sons; that the 
sale of the equity of redemption by Bhauna 
in respect of eight biswas was for legal 
necessity, but that there was no proof that 
the sale by auction of the two biswas in 
execution of the decree against her was "in 
satisfaction of a debt contracted by her for 
legal necessity.” He accordingly made a 
decree in Inda Koer's suit for the redemption 
of the mortgage of 1871, in respect of two 
biswas, and dismissed the rest of her claim ag 
well as the claim of the Brahman plaintiffs in 
their suit. 

From these decrees there were, as already 
observed, three appeals to the High Coart; 
one by the defendants in respect of the two 
biswas, and the two others by the two sets of 
plaintiffs, namely, Inda and the Brahmans 
respectively. 


As regsrds the relatiénship of the 
Brahman plaintiffs to Lila Dhar, the learned 
Judges of the High Court have come to 
a diametrically opposite conclusion to the 
Trial Judge. They hold that it is satisfactorily 
established they are the descendents of one 
Bhauna, alias Mulo, a daughter of Kundan 
Lal, and, therefore, related as bandhus 
to Lila Dhar, Rukmin’s husband. They 
have farther held that the sale by Rukmin 
and Nimma in 1862 to Dhal Chand, the 
mortgage of 1871 by these three to Madho- 
ram, and the sale of the equity of redemp- 
tion by Bhauna, Dhal Chand’s widow, in 
respect of eight biswas, ware withont legal 
necessity. They have also held that Rukmin 
was alive within twelve years from date 
of suit. They ‘accordingly reversed the 
decree of the Trial Judge by which he had 
dismissed the plaintiff’s claim in respect of 
eighteen biswas, and affirming his order in 
respect of the two biswas, madea decree in 
favour of the plaintiffs in both guits, 
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In the present appeal the defendant Brij 
Lul, the grandson of Madhoram, challenges 
all the conclusions of the High Court. The 
case as presented at their Lordships’ Bar 
is divisible into two parts, one relating -to 
the reversionary right to Dhal Chand’s estate, 
the other to Lila Dhar’s. 1t is not disputed 
now that the Brahman plaintiffs, including 
Lachman, are the sons of Dhal Chand’s 
brothers, and are, therefore, entitled to his 
estate on the death in 1905 of his widow 
Bhauua, The only question for determination 
on this part of the case is whether the sale 
by Bhauna of the equity of redemption in 
respect of the eight biswas was for legal 
necessity. The onus of supporting a sale 
from a Hindu widow is undoubtedly on the 
purchaser. Inthe present case the appel- 
lant has adduced no evidenca to prove legal 
necessity as would bind the husband’s estate, 
He has relied simply on the recitals in the 
schedule attached to the sale-deed. Recitals 
in mortgages or deeds of sale with regard to 
the existence of necessity for the alienation 
have never been treated as evidence by them- 
selves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate 
the allegation there must be some evidence 
aliunde. k 


In these circumstances their Lordships are 


ofopinion that the conclusion of the High ` 


Court with regard to the sale by Bhauna of 
the equity of redemption in respect of the 
eight béswas is well founded. 

Respecting the other two biswas which be- 
longed to Dhal Chand, there is a concurrent 
finding offact by the two Courts that the 
decretal debt in execution of which it was sold 

“was not for legal necessity. In the result, 
therefore, as regards the share purchased by 
Dha! Ohand from Rukmin and Nimma in 1862 
and which be jointly with them mortgaged in 
1871 to Madhoram, the Brahman plaintiffs, 
as reversioners of Dhal Chand, are entitled 
to the same. 


The position respecting the other 10 biswas 
seems to their Lordships quite different. The 
right of the plaintiffs to thatshare rests on 
the allegation that they are the grandsons of 
one Bhauna alias Mulo, who was a daughter 
of Kundan Lal ‘and the sister of Sham Lal and 
Mihin Lal. There is no documentary evidence 
in support of the statement that the wife of 
Hulas Rai, the grandfather of the plaintiffs, 
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was a danghterof Kundan Lal. It was natural, 
to expect that in 1862, when Rukmin and 
Nimma sold a moiety of the property tə 
Dhal Chand, the uncle of the plaintiffs, on 
which occasion the relationship of Lila Dhar, 
Rakmin’s husband, was stated, with same 
particularity, a referenca should be made 
to the vendes’s connection with the family. 
Other documents of a similar nature are 
~equally silent. As observed already, the 
plaintiffs’ allegatien rests entirely on oral 
testimony. Having regard to the diverganca 
of opinion between the two Courts in India 
with respect to the credibility ‘of the plaintiff's 
witnesses, their Lordships have closely 
examined the evidenca, and they cannot 
help considering it to be of a very’ 
dubious character. The witnesses had to 
prove only one link in the chain of relation- 
ship; the discrepancies, therefore, iu their state- 
ments on material points, which have beeu 
somewhat lightly passed over by the High 
Court, seriously affect, in their Lordships’ 
opinion, the value of their testimony. Their 
Lordships agree with the Trial Judge in con. 
sidering the evidence asto Mulo being a 
sister of Sham Lal and Mihin Lal as 
worthless. In this view of the case, it is 
hardly necessary to determiue whether Ruk- 
min was alive or not within twelve years 
from date of suit. Admittedly she left 
her home many years ago. The plaintiffs 
alleged she went on a pilgrimage, and 
was last heard of eight or nine years be- 
fore the action. The defendant, on the 
other hand, says she had to leave her 
home a considerable time before owing to 
having been ontcasted for unchastity. Most 
of the wtinesses who speak to her being 
recently alive state they obtained their 
information from Het. Ram, one of the 
plaintiffs, who has not thonght fit to enter 
the witness-box. On the other had, there 
are some corroborative circumstances which 
incline their Lordships to believe that Ruk- 
min left the village in consequence of her 
lapse, and died many years ago in a distant 
relative’s home. 

On the wholeit appears to their Lordships 
that the plaintiffs have failed to establish 
their right to recover possession of the 
remaining 10 biswas, as reversioners to 
Rakmin’s husband. The decree of the 
High Qourt in the suit of Inda Koer omits, 
however, from consideration the covenant in 
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the deed of mortgage which provides that at 
the time of redemption the mortgagore:— 

“shall be liable for the amount of arrears 
and the amount of takatz advances and the 
amount advanced on account of seed which 
may be due to the mortgagee by the tenants 
of the village according to the entries in 
the patwaris’ papers.” 

Their Lordships are of opinion that the 
decrees of the Courts in India should 
be dischaged, that the claim of the Brahman 
plaintiffs in their suit should be dismissed, 
and in the suit of Inda Koer, who has acquired 
the 10 biswas which alone the Brahman 
plaintiffs had a right to sell, there should 
be a declaration that she is entitled to recover 
possession of the same from the .defendant- 
_ appellant, with mesne profits' as provided 
by law, less any sum that may be found 
‘due to the mortgagee defendant upon the 
taking of proper accounts on the basis of 
the ‘above recited covenant within a time 
to be specified by the High Court, 

And their Lordships will humbly advise 
His Majesty accordingly. 

Considering the result, they think the ends 
of justice will be served by making the parties 
bear their respective costs in tha appeals to 
the High Court and to this Board. 
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Decrees discharged, 


Solicitors for the Appellant; Messrs. Bar- 
row, Rogers & Nevill, 
Solicitors for 

Edward Dalgado. 


the Respondents; Mr. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Srconp Arrear No. 34-B or 1913. 
October 27, 1913. 
Present:—Mr. Mittra, Offg., A. J. O. 
SHEO LAL— APPELLANT 
TONSUS 
Musammat SAHFORASIA—REsrOoNDENT, 


Prescriz-tion— Person claiming limited interest enter- 
ing upon land—FPrescription cannot confer better title— 
Hindu Law-—Succession— Daughter-in-law, R 

When a person enters on land under a title as heir, 
which is necessarily a limited title, very cogent evi- 
dence.is ‘necessary to show that the said person 
afterwards asserted a title as absolute owner. 


-out of the estate, 
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A person in tho position ofa Hindu widow may 
claim only a limited interest, and when she does so, 
the interest claimed is all that is acquirel by 
prescription. 

A Hindu daughter-in-law in Bombay does not 
succeed as an absolute owner nor does she in Berar. 


Appeal against the decree of the District 
Judge, Hast Berar, dated the 23rd August 
1912, confirming that of the Subordinate 
Judge, Hllichpur, dated the 7th March 
1912. . 

Sir Bepin Krishna Bose and Mr. J. O. Ghosh, 
for the Appellant. 

Mr. P. 8. Kotwal, for the Respondent. 


JUDGMENT.—The parties are Kanaoj 
Brabmins from the United Provinces and it 
isnow admitted thatthey are governed by 
the Benares School of Hindu Law. They 
are settled in Berar where the Bombay 
School of Law prevails. It has been now 
found thatthe property in suit was acquired 
by Chuniabai, widow of Chandidin, and must 
be treated as her strédhan. Chuniabai died 
in 1889, leaving a daughter, the present 
defendant, and a daughter-in-law, Musammat 
Parwati, widow of her predeceased son, 
Sheobhajan. The plaintiffs are the brothers 
of Chandidin, husband of Chuniabai. There 
can beno doubt that the defendant was the 


. sole heir to Chuniabai’s estate on the latter's 


death, neither Musammat Parwati nor the 
plaintiffs having any title to it. Parwati, 
however, entered into possession and remained 
in possession till her death in 1908 The 
plaintiffs’ case is that Parwati acquired an 
absolute estate by adverse possession, and that 
the plaintiffs are the heirs to her stridhan 
property, being the nearest sapindas of her 
husband. The defendant does not deny that 
the plaintiffs would bethe heirs to any 
heritable estate acquired by Parwati. The 
Courts below have dismissed the plaintiffs’ 
claim on the ground that Parwati’s possession 
was not adverse to the defendant. 

In my opinion the finding of the lower 
Courts as to the nature of Parwati’s posses- 
sion cannot be upheld. The reason which 
has mainly induced the lower Courts to 
adopt this view is that the defendant was a 
Minor atthe time of her mother’s death, 
that she lived with Musammat Parwati 
even after her marriage and was maintained 
But Parwati appeared 
before the Revenue Conrt and claimed title 
as daughter-in-law of the deceased, ignoring 
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entirely the minor’s existence. There is 
nothing on the record to bear out the sugges- 
tion that she entered as guardian or trustee 
on behalf of the defendant. She never 
relinquished possession on the defendant’s 
marriage or even after the latter had attained 
majority. She leased out the property from 
year to year. She certainly regarded herself 
as an owner—whether an absolute owner or 
one with a limited interest will be discussed 
later. Under the law she had not a claim for 
even maintenance on the estate of her mother- 
in-law, and yet it was the defendant who was 
treated asa person having only a legal or 
moral claim for maintenance. I hold that 
Parwati’s possession wasin the character 
of an owner and not as trustee for the 
defendant. The possession was, therefore, 
adverse to the defendant, 

The question to be discussed now is the 
nalure of the estate acquired by Musammat 
Parwati. It is clear that the defendant succeed- 
ing to her mother's stridhan property would 
acquire a limited estate under the Banares 
School of Hindu Law [Sheo Shankar Lal v. 
Debs Sahi (1), Bheo Partab Bahadur Singh v. 
Allahabad Bank Ld. (2)]. By excluding 
the defendant, Parwati could nob acquire an 


interest which would affect the rights of the. 


reversioner, that isthe defendant’s son; but 
his right to possession will accrue under 
Article 141 ofths Limitation Act on his 
mother’s death. The suit for possession, 
however, will have to ba decreed for the 
present, unless Parwati claimed merely a 
Hindu widow’s estate. The judgment of their 
Lordsbips of the Privy Council ia Dichhan 
Kunwar v. Manorath Ram (8) ‘shows that 
a person inthe position of a Hindu widow 
may claim only a limited interest and when 
she does so, the interest claimed is all that is 
acquired by prescription. If Parwati claimed 
a Hinda widow's limited interest, there 
is no question of succeeding to her estate. 
We shall in that case have to find out who 
are the heirs to the last fall owner, Ohuniabai, 
and admittedly the defendant is that heir. 


The important and somewhat difficult ques- 
tion now to be determined is whether Parwati 


(1) 25 A. 468; 5 Bom, L.R. 828; 18 M. L. J. 330; 7 0. 


W. N. 831; 30 1. A. 202 (P. C.). 


(2) 25 À. 476; 18 M. L. J. 336; 5 Bom, L.R. 883; 7 0. 


W. N. 840; 30 I. A. 209 (P. C.). 
(8) 22 0. 445; 22 I. A. 25. 
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claimed an absolute or a limited estate. 
She did not enter on the land as a 
trespasser. She claimed title as daughter- 
in-law. Sach a claim would be easily 
recognised in Berar where the Bombay 
law is followed. This, in my opinion, accounts 
for the report made by the Patel and the 
Patwari and the order passed by the Tahsildar. 
But the daughter-in-law in Bombay does 
not succeed as an absolute owner nor does 
she in Berar. She never attempted to sell 
or mortgage any portion of the estate. The 
leases given were either yearly leases or 
leases for short terms. She never attempted 
to make a gift of any portion of the 
property. It is true that on her death-bed 
she attempted to make a Willin favour of 
the defendant who would be equally heir 
without the Will. I cannot. attach any 
importance to this as it was after all a 
recognition of the defendant’s right to 
succession under the law. The Will or its 
draft is not on the record. The evidense 
on the point does not show that she believed 
that she could leave even legacies to others. 
When a person enters on land under a 
title as heir which is necessarily a limited 
title, as in the present case, very cogent 


evidence is necessary to show that she 
afterwards asserted a title. as absolute 
owner, On the whole I think Parwati 


merely claimed a daughter-in-law’s limited 
interest, and on her death, her estate came 
to an end. The view I have adopted is in 
accordance with my learned predecessor’s 
judgment in Ramprasad v. Dayaram (4). 
I have already pointed out that if there 
is no question of succession to any estate 
acquired by Parwati, the defendant would 
come again as her mother’s heir. The appeal 
fails and is dismissed with costs. 
Appeal dismissed, 


(4) Second Appeal No. 365 of 1911. 
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CALOUTTA HIGH COURT. 
Caminar Revision No, 1957 oy 1913. 
January 23, 1914. 
Present: —Mr. Justice Holmwood and 
Mr, Justice Sharfuddin. 
KERAMUDDIN SARKAR— PETITIONER 
versus 
EMPEROR—Oppositre Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
132, 113, 117—Good behaviour—Security—Warrant 
case—-Opportunity to bring witnesses. 

In a proceeding under section 110 of the Criminal 
Procedure Code, ‘the accused person must have 
time to bring his witnesses and have their evidence 
recorded. Where the accused had not had this op- 
portunity, the order against him must be set aside. 


Rule against the order of the Sub-Divi- 
sional Magistrate of Thakurgaon, dated 
November 5th, 1913, directing under section 


110, Criminal Procedure Code, the petitoner 


to execute a bond in his own recognizance in 
Rs. 500 with two saraties in Rs, 500 eash, to 
be of good behaviour for one year, or in 
default to undergo rigorous imprisonment 
for one year, an appeal from which order 
was dismissed by the District Magistrate 
of Dinajpur on December 8th, 1913. 

Mr. O. R. Das, Counsel, Dr. Sukrwardy, 
Counsel, and Babu Atulya Charan Bose, 
Vakil, for the Petitioner. 


JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Dinajpur 
to show cause why the order under section 


110, Criminal Procedure Code, passed against - 


the petitioner should not be set aside, firstly, 
on the ground that the provisions of section 
112 have uot been complied with inasmuch as 
the.substance of the information received 
from the Police has not been recorded and 
the accused person had no notice thereof; 
aud, secondly, that the case is triable as a 
warrant case and the accused had a right to 
have the witnesses properly cross-examined 
and to have processes issued on any witnesses 
he desired to call in defence. The Rule 
could kave been stated more shortly by 
saying thatit had not been heard, firstly, 
with reference to the provisions of section 
112 and, secondly, with reference to the pro- 
visions of section 117, 

As regards the alleged breach of the pro- 
visions of section 112 the learned Magistrate 
points outin his explanation that he has 
followed the letter of sections 112 and 118. 
There was a proceeding drawn up. The 
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person in respect of whom it was drawn up was 
present in Court and it was read over to him 
and the substance explained tohim. But the 
conditions in which he was present in Court 
are rather different to what is the ordinary 
practice. He was only present in Court 
because he had been brought there by a 
Policeman after being locked up all night. 
He, therefore, certainly had no opportunity 
of producing his defence witnesses; and | 
even if we were inclined to discharge the 
Rale as regards section 112, the disregard of 
the provisions of section 117 is quite fatal to 
the case. That section provides that in 


. proceedings under sestion 110 the procedure 


for warrant cases shall, as far as possible, 
be adopted, and that means, as it obviously 
must mean, that a person who bas such a 
serious charge alleged against him must 
have time to bring his witnesses and have 
their evidence recorded. In the present case 
it appears that the accused had no oppor- 
tunity of choosing and producing his own 
evidence or having them produced by sum- 
mons. He had no chance of choosing his 
own legal adviser, the learned Magistrate 
having come out from the station accompanied 
by a single Mukhtear who, as it happened, 
was able to appear on behalf of the accused, 
although, of course, he kaew nothing about 
his case. The only witnesses he could have 
examined were the by-standers who happened 
to have gathered round the Cachery out of 
curiosity, and it cannot be said that those 
were the witnesses whom he voluntarily 
chose in his defence. 

The proceedings clearly show that the man 
had not anything like a fair trial, and the 
order under section 110 must, therefore, be 
set aside, and if itis necessary to take further 
proceedings these proceedings must be taken 
with due regard to the spirit as well as to 
the letter of the law. 

The petitioner will be discharged from tho 
security bond. 

Rule made kbsolute 


~T 


EMPEROR V. NANHUA. 


ALLAHABAD HIGH COURT. ` 
URIMINAL Rererencs No. 127 or 1914. 
March 11, 1914. 
Fresent:—Mr. Justice Piggott. 
EMPEROR—Apptiicayt 
VETSuUS 


NANHUA— OPPOSITE PARTY. 

Criminal Procedure Code (Act V òf 1898), ss. 208, 
850, 528—Lransfer of case from one Magistrate’s Oourt 
to another—Commitment on evidence recorded by 
Magistrate from whose file case was transferred —Juris- 
diction. 

After the prosecution evidence in a case under sec- 

ion 324, Indian Penal Code, was recorded by asecond 
class Magistrate, the District Magistrate transferred 
the case to a lst class Magistrate who, acting on 
the evidence which had already been recorded by the 
2nd class Magistrate, committed the accused to the 
Court of Session: 

Held, that the order of 
illegal, 

Queen-Eimpress v. Bashir Khan, 15 A. 846, referred 
to, , 

Queen- Empress v. Angnu, A. W. N. (1889) 130, not 
followed, 

Bohesh Chandra Saha v. Emperor, 85 C. 457; 12 0. 
W. N. 416; 7 Cr. L. J. 220; 7 O. L. J. 488 and 
Palaniandy Goundan v. Emperor, 3 Ind. Cas. 54; 32 
M. 218;5 M. L. T., 218; 9 Or. L. J. 146, followed. 


Reference submitted by the Sessions Judge, 
of Budaun, as per his letter No, 72/IIL dated 
7th February 1914, 

The Assistant Government Advocate, for the 
Crown. 

OPINION.—This is a reference by the 
Sessions Judge of Budaun asking this Court 
to quash a commitment for trial to his 
Court by a first class Magistrate of that 
District. The learned Sessions Judge is of 
opinion that the order of commitment was 
made without jurisdiction and is consequent- 
ly bad in law. It appears that the case 
was ope in which action was first taken 
in respect of an alleged offence under sec- 
tion 324, Indian Penal Code. It was before 
a Bench of Magistrates exercising second 
class powers and not empowered to commit 
an accused person for trial to the Sessions. 
The District Magistrate, acting under section 
528, Criminal Procedure Code, transferred 
the case to a Magistrate of the first class. 
The latter, acting on the evidence which 
had already been recorded by the Bench 
of Magistrates, framed a charge under 
section 326, Indian Penal Oode, and passed an 
order committing the accused for trial to the 
Court of Session. It does not appear that 
the accased demanded to have the witnesses 
or any of them re-summoned and re-heard 


commitment was not 
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the presumption is that they did not. The 
order complained of is an order of com- 
mitment, and it seems to me at least open 
to question whether the Sessions Judge had 
any concern with the nature of the evidence 
on the strength of which the Committing 
Magistrate had seen fit to pass the order. 
It certainly could not be said that the order 
was without jurisdiction after the Commit- 
ting Magistrate had become duly seized of the 
case in consequence of the order under section 
528, Criminal Procedure Code. The Sessions 
Judge says that the provisions of section 
350 would not override those of section 208, 
Criminal Procedure Code, but with this 
general proposition I am unable to agree. In 
apy case section 350, Criminal Procedure 
Code, undoubtedly applies to a Magistrate 
within the meaning of that 
section, who may act upon the evidence 
recorded by his predecessor, and his action 
may take the form of framing a charge and 
committing the accused for trial. It has, 
however, been doubted whether section 350, 
Criminal Procedure Code, applies at all to 
cases which have heen transferred from one 
Court to another under section 528, Criminal 
Procedure Code. In Queen-Hmpress v, Bashir 
Khan (1) a Judge of this Court seems to 
have assumed that for a Magistrate to 
proceed after an order of transfer upon the 
evidence which he found already on the 
record was at least an irregularity. In 
that case, however, it was distinctly held, 
that the accused had been prejudiced by 
the course adopted by the Magistrate to 


‘whom the case had been transferred. In 


the present case, assuming that the evidence 
ou the record, if true, does disclose the 
commission of an offence punishable under 
section 826, Indian Penal Code, it does not 
seem tome that the accused can be said 
to have bsen in any way prejudiced. The 
evidence will have to be taken before the 
Court of Session and the accused will have 
every opportunity of cross-examining the 
witnesses for the prosecution before that 
Court pronounces upon his guilt or in- 
nocence. There is one case of this Court 
which has been roferred to by the learned Seg- 
sions Judge, namely, Queen-Hmpress v, Angnu 
(2) in which the view was taken that the 
provisions of section 350, Criminal Procedura 
Code, would not apply at all to a case which 


($) 4A, 346, (2) A. W. N, (1889) 180. 
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came before another Court under an order of 
transfer. This case, however, has resently 
been considered by a Bonch of the VCaleatta 
High Court in Motesh Chianira Saha v. 
Emperor (8) where the Allahabad ruling was 
dissented from, and it was expressly laid 
down that section 350, Criminal Procedure 
Code, is not limited to cases in which Magis- 
“trates succeed each other in their offices, but 
applies also to all cases transferred from 
the file of one Magistrate to that of an- 
other under section 528, Criminal Procedure 
Code. This case has bəən followed in 
Palaniandy Goundan v. Emperor (4) where 
stress is laid upon the use of the word 
“therein” in section 350 aforesaid. Iam con- 
tent to follow these rulings, more particularly 
in a case like the present where, as I have 
already pointed out, no possible question 
of prejudice to the accused person can be 
said to arise. I accordingly deoline to 
accede to the referenca of the learned 
Sessions Judge and order the record to be 
returned. 


: Reference not acceded to. 
(3) 35 ©, 457; 12 O. W. N. 416; 7 Or, L. J, 220; 7 C. 
L. J. 488. 
(4) 1 Ind. Cas, 54; 82 M., 218; 5 M. L. T. 218; 9 Cr. 
L, J. 146, 


CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 933 or 1913. 
August 7, 1913. 
Present:—Mr. Justice Imam and 
,Mr, Justico Chapman. 
Mirza HASSAN MIRZA—Acousep— 
PETITIONER 
versus 
Tus EMPEROR on TAE PROSEUUTION oF 
Mus:mmat MAHBUBAN—Couprainant-— 


OPPOSITE Parry, 

Penal Code (Act XLV of 1860), s. 211—Burden of 
provf—Duty of prosecution to establish charge—Failure 
of accused to examine witness, if implies guilt. 

The duty of the prosecution in acase under sec- 
tion 211 of the Indian Penal Code is to prove by 
satisfactory evidence that the charge was wilfully 
false to the knowledge of the maker of the charge. 

It is for the prosecution to establish their case, 
and if they fail to snpply that proof which is required 
to seoure the conviction of the accused, the failure 
on the part of the latter to examine any particular 
person as a defence witness will not imply the guilt 
as having been proved. 
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Where the petitioner, on learning from his wife 
that the complainant who was living in the house 
had disappeared with valuables, lodged an information 
to the Police charging him with theft which was after 
wards found to be false, it was held that he could not 
be convicted under section 211 of the Indian Penal 
Code unless the prosecution established that there 
was, as a matter of fact, no theft, or that the peti- 
tioner knew that there was no theft. 


Dr, Sarwardy and Moulvi A. K. Fusl-ul- 
Hag, for the Petitioner. 

Mr. Sultan Ahmed, for the Orown. 

JUDGMENT.—The petitioner has been 
convicted of an offence under secticn 211, 
Indian Penal Code, the case against him 
being that he laid a false information b3fore 
the Police charging his mother-in-law, Musam- 
mat Mahbuban, and Musammat Langri with 
stealing properties belouging to him from 
his house and that the false information 
was maliciously laid with intent to cause 
injury to the persons implicated in the 
case, 

The relations between the partie: may 
be shortly stated here. Musammat Chafu- 
ran, daughter of Musammat Mahbuban, who 
died sometime before this alleged cecirrence, 
was the widow of one Wajid Hcssa'n, On 


~ the death of her husband, she married the 


petitioner, Mirza Hassan Mirza. Musammat 
Ghafaran, her son named Asgar by her 
former husband, her sister-in-law, that isa 
brother’s wife Musammat Langri, and Musam- 
mat Mahbuban, all these people seem to 
have been living with the petitionerin a 
house in Patna city, the house being the 
property of Ghaforan. On the death of 
Ghafuran, her heirs, according to the Muham- 
madan Law, were entitled to their respective 
shares in the inheritance, the petitioner 
as husband being one of them. 


The case propounded by Musammat 
Mahbuban was that the petitioner was 
not the husband of -Ghafuran, but had an 
improper intimacy with her and was only her 
lover. This statement of Mahbuban has 
not been believed by the learned Sessions 
Judge who heard the appeal and the status 
of the petitioner as husband has been 
accepted by him. We thus have it that the 
prosecution in attempting to prove their 
case against the petitioner started by denying 
his status in relation to Musammaé Ghafuran 
and so, on a very important and material 
part of the case, the prosecution have set up 
a false allegation. 
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The case against the petitioner being that 
no theft took place, the obligation of proving 
it rests onthe prosecution. We are not 
satisfied that they have succeeded in estab- 
lishing by evidence that there was no such 
theft. The motive alleged for the institution 
of a false case against Mahbuban and Tangri 
is said to be that the petitioner, claiming the 
house left by Ghaforan as his own under a 
purchase made by him from her, attempted 
to propound two sale-deeds, and finding his 

- difficulty in respect of propounding genuine 
title-deeds wanted to have evidence of their 
disappearance and thus falsely alleged 
against Mahbuban and Langri, that they 
had removed the sale-deeds along with 
other properties belonging to the petitioner. 

We are not satisfied that the motive 
alleged against ithe petitioner is quite 
sound, According to the evidence in this 
case, the value of the house does not 
seem to be much more than Rs, 95. In 
the absence of a sale-deed, the petitioner 
would yet be‘entitled to a one-fourth share 
in the house as husband of Ghafuran, It 
seems to us that by laying this information 
against Mahbubau and Langri and stating 
therein that ithe sale-deeda had disappeared, 
the petitioner, instead of establishing any 
evidence of the existence of the deeds, was, 
asa matter of fact, weakening his position 
by urging that they had been lost or 
stolen. No doubt, that would have left him 
an opportunity of adducing secondary evi- 
dence as to their contents, but it is also to 
be borne in mind that they were never 
alleged to have been registered and, that 
being so, more than ordinary evidence would 
be required to prove their contents, In the 
circumstances, we are nob impressed by the 
motive alleged by the prosecution for the 
institution of a false case. 

The petitioner’s casein the ‘first informa- 
tion was that ona certain Hid day, he had 
been out visiting friends. When he came 
back to his house, he found his wife, whom 
he had married on the death of Ghafuran, 
crying and he learnt from her that Mabbu- 
ban, Langri and Asgar had disappeared from 
the house, that the box containing Government 
currency notes, jewelleries and the sale-deeds | 
had been broken openand the contents thereof 
were missing. He then examined the 
box and found that the valuables contained 
therein were not there. Thereupon he 
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informed some of his neighbours and started 
on a search to find out the three absconding 
persons, bat in vain. He at last reported 
the incident to the Police at the thane in 
Patna city. From the prosecution case, it 
seems that Mahbuban, Tangri and Asgar 
had been living in the sams hoase with 
tke potitionsr and did, as a matter of fact, 
disappear. on the day in question, 

The only point that remains to ba con- 
sidered is whether on that day there was 
a theft or not, It is quite possible that 
there was no theft; but we require good 
evidence to satisfy us on the point, The 
duty ofthe prosecution in a case under 
section 211 is to prove by satisfactory evi- 
dence that the charge was wilfully false to 
the knowledge of the maker of the charge, 
That has not been done in this case. The 
prosecution have not established that there 
was, as a matter of fact, no theft; nor have 
they established that the petitioner knew that 
there was no theft. His case has been from 
the beginning that he heard from his wife 
that the three persons had disappeared and 
thatthe money, Government currency notes 
and ornaments in the box~ were missing, 
The prosecution have done nothing what- 
ever to prove that there was no such state- 
ment by the wife to the petitioner, Had 
there been such proof, the petitioner would 
undoubtedly have been guilty of layiog a 
false charge against the persons whom he 
intended to injure, bat that iao 
evidence is wautirg in this case, 

On behalf of the Crown, it has been con- 
tended that the petitioner having entered 
on his defence and examined the witnesses 
to prove bis case was bound to examine his 
wife in order to prove his innocence. We 
may say here that it is for the prosecution 
to establish their case and if they fail to 
supply that proof which is required to 
secure the conviction of the accused, the 
failure on the part of the latter to examine 
any particular witness or witnesses will not 
imply the guilt as having been proved. 

We, therefore, make this Rule absolute and 


, set aside the conviction of the petitioner. 
\ He will be discharged from his bail. 


Rule made absolute, 
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SUBROYA AIYAR ©, ABDUL KADAR. 


MADRAS HIGH COURT. 
Caiminan Revision Cass No. 681 or 1913. 
Ormian Revisioy Petition No. 552 or 1913. 
7 March 3, 1914.. 
Preseni; —Mr. Justice Wallis and 
Mr. Jastice Ayling. 
M. SUBROYA AIYAR—Accusep— . 
PETITIONER 
` versus 
Moulvi KADAR ROWTHAN ABDUL 
KADAR SAHIB —Comezatnant— 


_ RESPONDENT. 

Penal Code (Act XLV of 1860), s. 499 —Defamation 
~—Statement contained in newspaper, when defamatory 
—“‘Aygrieved person” meaning of —Criminal Procedure 
Code (Act V of 1898), s. 198, ` 

Where a statement in a newspaper is true as re~ 
gards the complainant though untruo as regards 
others, the complainant is not an “aggrieved person” 
within the meaning of seotion 198 of the Code of 
Criminal Procedure. 
~ An article in a newspaper which is a fair oom- 
ment on publio affairs and is merely an expression of 
opinion cannot be said to be defamatory, unless it is 
proved that it was the outcome of a dishonest or 
corrupt motive. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procédure, 1898, praying 
the High Court to revise the judgment of 
the.Court of the Chief Presidency Magistrate, 
Egmore, in Calendar Case No. 15126 of 1912, 
on the file of the Presidency Magistrate of 
Georgetown. 


Mr. J. O. Adam, for the Petitioner. 

Mr. E.R. Usborne (for Mr. T. Rangachurtar), 
for the Respondent. 

Mr. Percy Grant, for the Government. 


ORDER.—The accused was entitled to 


discuss the qualifications of the complainant ` 


and others for Municipal Office, and so long 


‘as he abstained from aspersing their private 


character was entitled to considerable latitude, 
Read with the context the statement, “among 
them a single educated man” means no more 
than that there was none who could speak 
English or write his mother-tongue Tamil 
without a mistake. It is not: disputed that 
this statement is true as regards the present 
complainant and in these circumstances we 
do not think- he isa person aggrieved by 


‘the publication of these words within the 


meaning of the section. 


The statements that “the. Jamath itself is 
controlled by two or threa very well-to- 


do men! and that “practically the whole 
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of Vaniambady is led for any action against 
the Municipality by two or three men” are 
not defamatory atall, as there is no allegation 
that they were actuated by any dishonest or 
corrupė motive and, in any case, are fair 
criticism. The statement, “they knew full 
well that amongst them there is not a single 
man fit tobe a chairman” must be read 
with the rest of the sentence, “and that 
only recently Government passed an order 
to the effect that the Revenue Divisional 
Officer only shoald be the Chairman of the 
Municipality.” 

This last statement is admittedly trus 
aud the former statement does not exceed 
the. bounds of fair comment upon it. The last, 
statement charged, ‘finally I would 
challenge any one to poiut out a single nou- 
Official fit to be the Chairman of this nuique 
Municipality which requires a very strong 
man to guide” is only an expression of 
opinion on a public question which the writer 
was entitled to publish. 

The conviction must be set aside and the 
fine if paid must be refunded as well astho 
Rs. 4-4-0 ordered to ba ‘paid to the come 
plainant for costs, 


Oonviction sst aside, 


aoe 


ALLAHABAD HIGH COURT. - 
Orimtnan Revision No. 1118 or 1913, 
January 20, 1914. 

Present: —Justice Sir Gaorge Knox, Kr. 
DARA—Appuicant 
versus 
MUKAT AND OTHE2E —Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 192— 
‘Lransfer of cases ~ Practice. 

A Magistrate can transfer only those cases under 
section 192 of the-Criminal Procedure Code of which 
he has taken cognizance under section 190 of the Code, 
but not those which have been transferred to his 
Court. 

Obiter:—The frequent orders of transfer are objec- 
tionable in view of the trouble which they givo to 
witnesses and partios. : 


Oriminal revision from an order of the 
Sub Divisional Magistrate of Shahjahanpur. . 
JUDGMENE.—Oognizince of this case 
was taken by the Court of the Bench of 
Magistrates, Jalalabad, and it appears to 
have remained pending in that Court from 


726 
MULA MAL Y, CHURANII LAL, 


the 14th June 1913, until the 1st of Septem- 
ber 1913, or thereabout. It was then trans- 
ferred by the District Magistrate, as he says 
under section 17 ofthe Code of Criminal 
Procedure, to the Court of Mr. Abdul Halim. 
Owing to illness on the part of Mr. Abdul 
Halim the case was traveferred to the Court 
of Babu Jhumak Lal, This order was passed 
on the 10th of September 1913. Babu 
Jhumak Lal was an officer in charge of a 
Sub-division, and he immediately on receipt 
of the case transferred it to the Court of 
the Tahsildar of Jalalabad. He professes to 
have acted under section 192 of the Code of 
Criminal Procedure. That section refers only 
to cases of which the transferring Magistrate 
has taken cognizance, 7.e.,acted under section 
190 of the same Code. It has no reference 
to cases which have been transferred. The 
order of transfer was ultra vires and the 
Tahsildar of Jalalabad was without jurisdic. 
tion in the case. As the case was compromised, 
1 pass no further orders heyond pointing out 
that these frequent orders of transfer are 
objectionable in view of the trouble which 
they give to witnesses and parties Letthe 
record be returned. 
Records returned. 





PUNJAB OHIEF COURT. 
CriminaL Revision No. 928 or 1913. 
October 20, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Chevis. 

MULA MAL—A00tCIED— PETITIONER 
versus 
CHURANJI LAL—Comprarmant— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 195—~ 
Penal Code (Act XLV of 1860), ss. 198 and 471, 
offences wnder~Committed in proceedings before 
arbitrator appointed by Court~Sanction necessary Jor 
prosecution. 

A complaint charging a person with offences under 
gections 193 and 471, Indian Penal Code, alleged to 
have been committed in proceedings before an arbi- 
trator, under the order of reference made by a 
Court, cannot be entertained without the sanction of 
the Conrt according to section 195 of the Oriminal 
Procedure Code. . 

Puttiah Chetty v. P, Veerasamy Mudaly, 17 M, L. J. 
420; 6 Cr. L. J. 331, followed. 

Saadut Ali Khan v. Emperor, 6 Cr. L, J. 160; 11 0. 
W. N. 909, ueferred to. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the District Magistrate, Jullundur, dated 
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the 19th April 1913, affirming that of the 
Magistrate, lst Class, dullundur, dated the 
12th March 1913, holding that the complaint 
can be lodged without the sanction of the 
Court and proceeding with the case. 

Lala Labhu Ram, for the Petitioner. 

Mr. Sundar Das, for the Respondent. 

JUDGMENT.—This judgment will cover 
the connected case, Criminal Revision No. 929 
of 1913. d 

The facts are that there was a civil suit 
between Mula Mal and Ciuranji Lal, which 
was decided after reference to arbitration. 
Churanji Lal then lodged a complaint, charg- 
ing Mula Mal with offences under sections 
198 and 471, Indian Penal Code, alleged to 
have been committed in the proceedings 
before the arbitrator. The objection raised 
on behalf of Mula Mal was that such charges 
required the sanction of the Court according to 
section 195 of the Criminal Procedure Code. 
These objectiors were overruled by the 
learned Magistrate, who held that no sanc- 
tion was required. Mula Mal applies for 
revision, 

There is a clear authority to -the effect 
that sanction is required in such cases, viz., 
Puttiah Ohetly v. P. Veerasamy DMudaly (1). 
The learned Magistrate has distinguisbed 
this case on the ground that in this 
case the documents produced before the 
arbitrator were attached to the file, and 
became a part of the Court’s file of the case. 
But the Civil Procedure Code, wide 2nd 
Schedule, paragraph 10, requires all deposi- 
tions and documents taken and proved before 
an arbitrator to be filed in Court when an award 
has been made; so the arbitrator’s record 
finally becomes a part of the Court’s record. 
We fail, therefore, to see any distinction 
between this case and the Madras case, 

The learned Magistrate quotes 
Saadut Ali Khan v. Hmperor (2), but we 
fail to see how this case supports the 
view that no sanction is needed. There the 
offence was commitled before a Commissioner, 
who happened to be a Magistrate. The 
High Court held, not that no sanction was 
required, but that the Court whose sanction 
waa required was that of the Court in which 
the case was pending and not that of the 
Magistrate who bad keen appointed the 
Commissioner to take evidence on commis. 

{1) 17 M. L. J. 420; 6 Cr. L. J. 381. 

(2) 6 Or. L. J, 160; 11 0. W, N. 909, 
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sion. This case seems to us to tell in favour 
of the view that sanction is requisite in such 
cases, i 5 

We have no hesitation in following the’ 
Madras ruling. We hold that sanction is 
necessary, and we accept this application 
and set aside the proceedings of the Magis- 
trate and dismiss the complaint for want of 
sanction. 

We may add that Mr, Sundar Das, who 
has appeared in this Court for Churanji- Lal, 
has not opposed the application of Mula Mal, 

stating that his client has come to terms 
and does not want to carry the proceedings 
further, Ts 


Application accepted. 





CALCUTTA HIGH COURT. 5 
URIMINAL Reviston No. 99 or 1913. 
-~ July 25, 1918. 
Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 
LAKHAN CHANDRA ROY AND OTHERS— 
2ND Party— PETITIONERS 


versus 
YAKUB MANDAL AND orgers—Ist Party 


— OPPOSITE Party. : 

Criminal Procedure Code (Act V of 1898), Chap. 
XII, ss, 146, 435, 526, sub-s. (8)—Transfer of case— 
Case under section 145, Criminal Procedure Code— 
Whether section 526 applies to proceedings under 
Chapter XII of Criminal Procedure Code. 

The provisions of section 526~have no application 
to proceedings uncer Chapter XII of the Criminal 
-Procedure Code. . Therefore, a party at a proceeding 
under section 145 is not entitled to an adjournment 
of the case under sub-section 8 of section 626. 

Lolit Mohan Moitra v, Surja Kanta Acharjee; 28 0. 
709; 5 C. W. N. 749; In re Pandurang Govind Pujari, 
25 B. 179; 2 Bom. L. R. 755; In re Arumuga 
Tegundan, 26 M. 188; 12 M. L. J. 391; 2 Weir 678; 
Gurudas Nag v. Gaganendra Nath Tagore, 20. L. J. 
614; 3 Or. L. J. 83 and Jaggu Ahir v, Murli Shukul, 


.15 Ind. Cas. 84; 13 Or, L, J. 452; 10 A. L. J. 27; 34 A. - 


533, considered. 
` Mr. P. L. Roy and Babu Jogendra Nath 
_ Mukerjee, for the Petitioners. 
Mr. R. Ohakravarti, Mr. Z. R. Zahed and 
Moulvi Sowghat Ali, for the Opposite Party. 
JUDGMENT.—This Rule was issued to 
show cause why the order passed under 
section 145, Criminal Procedure Code, should. 
not be setaside on the groundthat the Magis-" 
trate had no jurisdiction to go on with the 
proceedings after an application under sec- 
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tion 523, Criminal Procedure Code, had been 
made hefore him. 

The only point that requires to bə eonsi- 
dered inthis case is whether the provisions 
of section 526 have any application to pro- 
ceedings under Ohapter XII of the Code. 

After carefully considering the cases Lolit 
Mohan Moitra v. Surja Kanta Acharjee (1), In 
re Pandurang Govind Pujari (2), Inre Arumuga 
v. Tegundan (3), Gurudas Nag v. Gaganendra 
Nath Tagore (4) and Jaggu Ahir v. Murli 
Shukul (5) and on considering the effect of the 
provisions of section 435, Criminal Proeadure 
Code, in respect of proceedings under 
Chapter XII of the Code, we are of opinion 
that a party toa proceeding under section 
145 is not entitled to an adjournment of the 
case under sub-section 8 of section 526, 

That being our view, the order of the 
Magistrate refusing to postpone the case to 
enable the petitioners to come up to this 
Court under section 526 was not iniproper 
and, therefore, the order made under section 
145 is not without jurisdiction. 

We, therefore, discharge this Rule. 


Rule discharged. 
(1) 28 O. 709; 5 C. W. N. 749. 
(2) 25 B. 179; 2 Bom. L, R. 755. 
(8) 26 M. 188; 12 M. L. J. 391; 2 Weir 678. 
(4) 20. L, J. 614; 3 Cr. L. J. 83. 
(5) 15 Ind. Cas. 84; 34 A 583; 13 Cr. L. J. 452; 10 
A. L, J. 27. 


MADRAS HIGH COURT. 
Civit Miscetnangous Perition No, 2122 
or 1912, ` 
February 20, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

Tar SECRETARY or STATE ror INDIA 
in COUNCIL takocaa THE COLLECTOR 
-~ or THNNEV ELLY —PETITIONER 
versus 
SANKARA PANDIAM PILLAT~ 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), - s. 195, 
cl. (6)—Penal Cade (Act XLV of 1869), s. 198— 
Sanction to prosecute given—Complaint not filed 
within lime owing to proceedings in appeal--Appli« 


-cation for extension of time—High Comis power to 


grant—Practice, 
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A High Court has power, under section 195, clause 
(6), Ocde of Criminal Procedure, to extend tbe 
time for the institution of a complaint of perjury 
when more than six months have elapsed from the 
date of the order according sanction. 

In re Muthukudam Pillai, 26 M. 190; 2 Weir 200, 
Karuppanna Servagaran v, Kinna Gounden, 26 M. 480; 
2 Weir 201, followed. 

Ananta Panda v. Bhagaban Ramanuja, 11 Ind. Cas. 
246; 12 Cr. L, J. 382, dissented from. 

Where delay in instituting such a complaint is due 
to the act of the person against whom the complaint 
had to be made, it is not open to him to oubject to 
tho extension of time, whon applied for. 

Obiter:—Ié is not advisable in such criminal matters 
to delay the disposal of the case simply to wait the 
return of one of the two Judges to duty who ordered 

‘notice to issue to respondent to show canse against 
extension. 


Petition, praying that in the circumstances 
stated in the affidavit filed therewith the 


High Court will be pleased to extend the . 


time for filing the complaint for an offence 
under section 193, Indian Penal Code, against 
the respondent, herein the appellant, in 
Civil Miscellaneous Appsal No. 88 of 1911 
on the file-of the High Court preferred 
against the order of the District Court of 
Tinnevelly in Original Petition No. 373 of 
1909 (and Miscellaneous Petition No. 134 of 
1909 in Original Suit No. 385 of 1907 on 
the file of the Additional District Munsif 
of Tinnevelly). 

The Government Pleader, 
tioner. 

Mr. M. D. Devadoss, for the Respondent. 

ORDER.—The respondent's Counsel con- 
tends that the High Court has no power to 
extend the time for the institution of a com- 
plaint or sanction, if oncethe six months’ pericd 
mentioned in section 1f 5, clause (6), Criminal 
Procedure Code, has expired. He admits 
that the cases in In re Muthukudam Fillat (1) 
and Karuppinna Servagaran v. Sinna Gounden 
(2) are against his contention, but he relies 
on two Caleutta cases [the latter Ananta Panda 
v. Mohant Bhagaban Ramanuja (3) and the 
reasons given therein], We prefer to follow 
the two decisions of this Court, one of which 
was decided- by two very learned Judges 
of this Court and 
Chief Justice. (See also as to the probable 
intention of the Legislature section 148 of 
the new Civil Procedure Code). 

The next contention is that the respondent 
has had this threat of prosecution hanging 

(1) 26 M. 190; 2 Weir 200. 


(2) 26 M. 480; 2 Weir 201. 
(8) 11 Ind. Cas. 246; 12 Cr. L. J, 388, 


for the Peti- 
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over him for more than four years now and it 
is inadvisable to extend the time under 
these circumstances. Jtis the step which 
the respondent himself took in preferring au 
appeal and again a second appeal which 
caused most of the delay. The office also 
was responsible for much of the delay which 
has taken place after the 6th December 1912. 

In a criminal matter like the present, it is 
not advisable to delay the disposal of the case 
simply for the return to duty of. one of the 
two Judges who ordered the jasne of the’ 
notice to the respondent to show cause against 
the extension of time. 

We think that an accused should not 
escape a prosecution for perjury merely by 
reason of the delay caused in the disposal 
of the sanction proceedings, and though the 
complainant need not’have waited till the 
disposal of the second appeal to institute his 
complaint, his so having waited was not so 
unreasonable as to justify the refusal of the 
petition fcr extension of time to institute his 
complaint, this petition having been filed _ 
very shortly after the respondent’s second 
appeal to the High Court was dismissed. In 
the cases of In re Muthukudam Pillai (1) 
Karuppanna Servagaran v. Sinna Gounden 
(2) also, the fact that no complaint was made 
before the final order of the highest Court 
was passed was not treated as disentitling 
the complainant to obtain an extension of time 
from the High Court, 

In the result we extend the time for the 
institution of the complaint till the 20th 
March 1914, 

Petition allowed, 


ALLAHABAD HIGH COURT. 
First Apreat Frou Orper No. 178 of 1913. 
February 10, 1914. 

Present:— Mr. Justice Ry ves and 
Mr. Justice Piggott, 
MUHAMMAD FAKHRUDDIN— 
Oeposite Panry—APPELLANT 
VETSUS 


BHIKAI RAM—Appericant— RFSPONDENT, 

Criminal Procedure Code (Act V of 1898) s. 195— 
Sanction — Jurisdiction —Penal Code (Act XLV of 1880), 
ss. 182, 211—Application in Judges Vowrt—False in. 
formation— Prosecution sanctioned by Judge. 
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The appellant pending an insolvency proceeding 
against him in the District Judge’s Court applied 
to the District Judge that the respondent had mis- 
appropriated certain things belonging to him. The 
District Judge forwarded the petition to the Magia- 
trate with the result that the respondent was arrest- 
ed and his honse searched. Eventually the Dis- 
trict Magistrate discharged the respondent. The 


respondent then applied to the District Judge for - 


sanction to prosecute the appellant undor sections 182 
and 211 of the Penal Code: 

Held, that the District Judge was a public servant 
to whom the alleged false information was given 
and that he had before him materials sufficient to 
warrant his granting sanction for the institution of 
proceedings under section 182. With regard to 
section 211, the Court of the District Judge was not 
the Court in which the criminal proceedings were 
instituted and it could not be said that the offence of 
causing to be instituted criminal proceedings without 
just or lawful ground was committed in relation to 
a proceeding pending in the Court of the District 
Judge, 


First appeal from an order of the District 
Judge of Cawnpore, dated 4th August 1911. 


Mr. C. O. Dillon, (with him Mr. D. R. 
Sawhny) for the Appellant. 
Mr. Wallach, for the Respondent. 


JUDGMENT.—Tahis proceeding, though 
registered as a first appeal from an order 
of a Civil Court, isin reality an application 
to this Court to exercise its powers under 
clause 6 of section 195 of the Code of Crimi- 
nal Procedure to revoke a sanction which 
has been given by the District Judge of 
Cawnpore for the prosecution of one Haji 
Hafiz Muhammad Fakhruddin on charges 
under sections 182 and 211, Indian Penal 
Code. The said Haji Hafiz Muhammad 
Fakbruddin had been declared insolvent 
in the Court of the District Judge of 
Cawnpore and proceedings against him were 
pending. He presented on the 4th of 
June 1913 a written petition to the District 
Jadge of Cawnpore ia which he alleged, 
in effect, that one Bhikhi Ram had, nnder 
cover of proceedings which were being taken 
by the Receiver appointed under orders of 
the Court and in collusion with a Subordi- 
nate Agent of the Receiver and with an- 


other person, dishoneatly taken possession of . 


certain property, to wit, a large number of 
steel bars, and appropriated it to bis own 
use, knowing that he had no right to do 
so. The petition asked the District Judge 
to take action in various ways, one of these 
ways being by procuring a Police search 
. of Bhikhi Ram’s premises. This petition 
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was forwarded by the District Judge to the 
Magistrate with a request that immediate 
action might be taken by the Police. The 
result was that Bhikhi Ram was arrested, 
and his house was searched. He was placed 
before a Magistrate, but released on bail. 
Eventually the Investigating Police Officer 
reported that there was no sufficient evidence 


to warrant further proceedings being taken 
against Bhikhi Ram and the Magistrate 
discharged his security. [6 is under theso 
circumstances thas on the application 
of Bhikhi Ram the District Judge of 
Oawnpore has sanctioned the prosecztion 


of Haji Hafiz Mahammad Fakhruddio for 
offences under sections 182 and 211 as 
aforesaid. The objection takan before us 
is that the sanction givenis bad in law 
and not warranted by the circumstances 
of the case. So far as it concerns the 
alleged offence under section 182, Indian 
Penal Code, we are satised that 
Mr. Kendall, the District Judge of Cawnpore, 
was a public servant to whom the alleged 
false information was given and that he 
had before him materials sufficient to 
warrant his granting sanction to the institution 
of proceedings under that section. With 
regard to the alleged commission of au 
offence panishable under section 211, Indian 
Penal Code, our position ig this:—-We think 
that criminal proceedings were instituted 
against Bhikhi Ram within the meaning 
of thatsection; but looking to the words 
of section 195 of the Oode of Criminal 
Procedure, we are quite clear that the Court 
of the District Jadge of Cawnpore was not 
the Courtin which these proceedinga were 
instituted, and we are at any rate doubtful 
whether it could be said that his offence 
of causing to be instituted criminal proceed- 
ings without just or lawful ground was 
comnitted in relation to a proceeding 
pending in the Court of the District Judge. 
Therecord of the Police investigation and 
the orders of the Magistrate thereon have 
not been before us. Oonsequently we think 
it better that we should refrain from ex- 
pressing any opinion one way or the other 
as to whether the sanction of the Magistrate 
who directed the release of Bhikhi Ram on 
bail, and eventually discharged his security, 
may not ba required before proceedings under 
the sestion are taken against Haji Hafiz 
Muhammad Fakhruddin. At the same time, 
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however, to aviod the possibility of any 
technical objection that might be raised 
hereafter as to the necessity for the District 
Judge’s sanction, we ‘think it advisable to 
leave the Judge’s order as it stands. The 
result is that we dismiss this appeal with 
costs including in this Court the fees paid by 
the respondent to the amount certified in 
this Court, í 
Appeal dismissed, 


BOMBAY HIGH COURT. 
CRIMINAL Rererence No. 95 or 1913. 
January 19, 1914. f 
Present: —Mr. Justice Heaton and 

Mr. Justice Shah. 

EMPEROR— PROSECUTOR 

tarsus 
RAGHA JAGA—<Acoosep. 


Practice—Deterrent sentence—Authorities desiring 
deterrent sentence, duty of. 

Where it is desired by the authorities that an 
exaniple should be made or that a specially deterrent 
sentence should be imposed, it is their duty to bring 


that desire to the notice of the trying Court and to. 


‘inform the trying Court of the reasons for the 
suggestion, 
Criminal reference ~ made by the District 
Magistate of Kaira. 
Mr. S. 9. Patkar,- 
for the Crown. 


JUDGMENT.—A certain Police sepoy 
was convicted of the -offence of over-staying 
his leave, or rather of not returning to duty 
on the expiration of his leave. He was 
prosecuted and convicted and sentenced to a 
fine of Rs. 3. The District Magistrate has 

- submitted the papers to us for the purpose of 
enhancing the sentence. 

We certainly think that a sentence of 
this kind for an offence of this natare is 
quite inappropriate if the offence is of the 
kind that appears in this case—the deliberate 
refusal to return to duty on the part of a 
Police Officer or a Police sepoy on the ex- 
piration of a short period of leave. At 
the game timeit is now more than four 
months since this case was disposed of. [t is 

“not shown that there is any particular 
necessity to make an example of the 
offending sepoy. Consequently the parti- 


Government Pleader, 


INDIAN OASES, 


[1914 
KARUPPANA KOWNDEN v, KANDASAWMI KOWNDEN. 


cular circumstances of this case are not 
such asin our judgment would overcome 
the very proper and the very desirable 
reluctance of this Court months afterwards 
to send to Jail a man who- haa been tried 
and convicted and who has fulfilled the sen- 
tence that has been imposed upon him. 

We should like to add this also that in 
cases of this kind, indeed in cases of any 
kind where it is desired by the autho- 
rities that an example should be made or 
that a specially deterrent sentence should 
be imposed, it is their duty to bring that 
desire to tke notice of the trying. Court and 
to inform the trying Court of the reasons 
which they put forward in snpport of the 
suggestion, 

Therefore we decline to interfere in this 
case and return therecord and proceedings. 

Records returned. 





MADRAS HIGH COURT. 
Lerrers Parent Apprat No. 102 cr 1913. 
February 4, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
KARUPPANA KOWNDEN—Permttonsn— 
APPELEANT 
DETEUS 


KANDASAWMI KOWNDEN aD o1nars— 
REIFONDENTSA. 

Criminal Procedure Code{ Act F of 1898) 8. 147—Fence 
— Obstruction to public pathway— Jurisdiction. 

A Magistrate has jurisdiction to pass an order 
under section 147 of the Code of Criminal Procedure 
if he considers that on the date of the order there is 
a likelihood of the breach of the peace. 

Where what is constructed is a mere flimsy 
fence and not a strong one, a Magistrate has jurisdic- 
tion to deal with it under section 147 of the Code of 
Criminal Procedure and not to treat it asa public 


_ nuisance under section 133 of the the Code of 


Criminal Procedure. 

In the matter of Alfred Lindsay, 4 M. 121; 2 Weir 
113; In ve Lutchmiah Aaistry, 1 Weir 148 at p. 144, 
distinguished. 

An order under acólion 147 of the Code of Criminal 
Procedure. can be made even when the right claimed 
is aright to a private path. 


Appeal, urder clause 15 of the Lettera 
Patent, against the order of the Hon’ble Mr. 
Justice Ayling, dated 26 h September 1913, 
in Oriminal Revision Case No. 607 of 1913 
presented against that -of the Sub- 


, 
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Divisional lst class Magistrate of Karar, in 
Miscellaneous Case No. 42 of 1912, 

Mr. T. V. Muthutrishna Atyer, for the 
Appellant. 

Mr. T. Natesa Aiyer, for the Respondents. 

ORDER.—The contention of the appellant 
(see the 3rd ground in the appeal msmo- 
raundum) is that because on the 20csh 
November 1912, an order had been passed by 
a 2nd class Magistrate under section 144 of 
the Criminal Procedure Code prohibiting the 
other party from going through the old 
pathway in the appellant’s land there was no 
likelihood of a breach of the peaceon 25th 
November 1912 and hence the proceedings 
of the Sub- Divisional Magistrate taken under 
section 147 (the proceedings having been 
begun on 25th November 1912) were without 
jurisdiction, 

Bat if the Sub-Divisional Magistrate 
really thought that notwithstanding the 
order under section 144 of the Criminal 
Procedure Oode, (passed within a week 
before his taking steps under section 147 of 
the Criminal Procedure Code) the likelihood 
of a breach of the peace still existed, we 
do rob think that it could be argaed that 
the Magistrate was legally incompetent to 


entertain such a thought and hence was. 


legally incompetent to take action under 
section 147. No doubt, we, as a Court of 
revision, might interfere if we considered 
that his apprehension was quite unreasonable 
but we are not satisfied that it was so 
unreasonable, $ 

The next contention is that as the 
appellant had obstructed the pathway by a 
fence the Magistrate had no jurisdiction 
under section 147 of the Criminal Procedure 
Code: to order the appellant’ “not to 
obstruct? the pathway which order is 
tantamount to a direction that the appellant 
shall pull down the fence. The case of 
` In the matter of Alfred Lindsay (1) and the 
case reported as In re Lutchmiah Maistry 
(2) are relied on for the above contention. In 
Inthe matter of Alfred Lindsoy (1) it was held 
that where the obstruction to the path was a 
permanent one consisting of a wire fence, a 
trench and a wall and the order of the Magis- 
trate was passed eg parte without due inquiry, 
such an order was nob a proper order to be 


(1, 4 M. 121; 2 Weir 113. 
(2) 1 Weir 148 at p. 144, 
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passed under the old section 532 (correspond- 
ing to section 147). The learned Judges held 
that the proper course was totake action under 
the sections relating to public nuisances 
(Chapter X ofthe present Code). That case 
might be distinguished on the groand that the 
obstractionin this case was a flimsy fence, but 
whether it is so distinguishable or not we 
are not prepared to follow it if it was intend- 
ed to decide therein that the fact that 
seotion 133 of the Oriminal Procedure Code 
expressly provides for an order by the 
Magistrate directing the removal of obstrua 
tion to pathways, necessarily implies that a 
similar order cannot be passed in proceedings 
taken under section 147 of the Criminal’ 
Procedure Code. The same remark applies 
to the similar obiter dictum in In re Lutchmiah 
Maistry (2). 

We do” not think that the doubts, 
entertained in some cases whether section 147 
of the Criminal Procedure Code can be 
applied when the right of way claimed is a 
right to a public path and not a private 
path, have any substantial foundation. The 
terms of the section are wide enough to 
cover such disputes also. 

Finally we might state that revision under 
sections 435 and 439 of the Criminal Procedure 
Code is a matter of discretion (that is this 
Court is not bound to interfere even if the 
“Magistrate’s order sought to be revised was an 
illegal order) and it would require a very 
strong case for a Letters Patent Appeal to 
succeed against the decision of a single 
Judge of this Court refusing to interfere 
in revision. 

We, therefore, dismiss this appeal. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS No. 274 or 1913. 
January 9, 1914, 

Present: —Justice Sir George Knox, Kr. 
GOVIND SAHA! AND ANOTHER — 
APELICANT 

g versus 
EMPEROR—Opeosire PARTY. 
Criminal Procedure Code (Act V of 1898), ss, 252, 
526 — Transfer —Weak Magistrate—Proceedings unduly 
prolonged— Witnesses —Magistrate’s discretion, in sum- 
moning—Hapenses of witnesses to be realised before 
summons— Practice, 
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Where on account of the weakness of a Magistrate 
ib was apprehended that e case under section 110, 
Criminal Procedure Code, would take avery long 
time if it were allowed to remain in that Magistrate’s 
Court, the High Court transferred the case to another 
Magistrate. 

The Magistrate trying a case is bound by law to 
hear those witnesses whose list is sent up by the 
Police along with the case. As soon as the wit- 
nesses produced in support of the caso have been 
heard, the Magistrate is thon to ascorfain the names 
of persons likely to be acquainted with the facts of 
the case and shall summon to give evidence before 
himeelf only auch of them as he thinks necessary. 
He is not bouud by law to accept a list of witnesses 
which the Police or any one else may choose to 
produce from time to time. 

Where the Magistrate is of opinion that the 
expenses for summoning witnosses should be charged 
from parties he should realize them before issuing 
the summons. 


Mr. 8. O. Mukerji, for the Applicant, 
Mr. Wallach, for the Crown. 


JUDGMENT.—This is an application for 
transfer. Two persons, Gobind Sahai and 
Babu Ram, have been sent up by the Police as 
persons to whom section 110, Criminal Proce- 
dure Code, is applicable. The case came before 
Babu Jai Narain, Magistrate of the Ist 
Class, on the Ist of November 1913. It 
remained with him until the 22nd of December 
1918, and the case had proceeded only thus far 
thata large number of witnesses for the prosecu- 
tion had been examined, and some of tbem cross- 
examined, and the witnesses for the defence 
atill remained unheard. The application now 
is that these proceedings be transferred from 
the Court of Baba Jai Narain to the Court of 
any other competent Magistrate in the 
same District of Meerut or any other District, 
The contention is based upon section 526 (1), 
clauses (a) acd (e), Criminal Procedure Code. 
Tt certainly has not been made to appear to me 
that a fair and impartial inquiry or trial 
cannot be had in the Court of Babu Jai 
Narain. Had this been the only matter 
‘hinted at, I would have refused the order 
of transfer. But the whole procedure 
adopted by Babu Jai Narain, as ib appears 
from the order-sheet shows, a deplorable 
weakness on the part of this Magistrate. It 
is much to be feared that if it remains in his 
handa, it will besome months before this case 
is brought toa close. It is never the intention 
of the Code that proceedings under Chapter 
VIII should be thus long drawn out. I do 
not know under what section the Police 
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arrested Gobind Sahai and Babu Ram in this 
case. But I am not concerned with that. 
The Police had every opportunity and 
should have carefully considered before 
they entered on proceedings under seotion 
110, Criminal Procedure Code, that evidence 
was forthcoming against these two persons, 
Along with these two personsthey sent up either 
in actuality or on paper no less than twenty 
witnesses. Now if Gobind Sahai and Babu 
Ram are persons who by habit commit the 
various offencas mentioned in siction 110, 
Criminal Procedure Code, or if they are so 
desperate and dangerous as to render their 
being at large without security hazardous to 
the community, this fact should undoubtedly 
appear from the evidence of twenty witnesses 
and indeed it seems to me that that number ig 
too large. The question in issue is a question 
of habit and must be known and oughé to be 
an issue on which ten or twelve respectable 
witnesses could give definite and clear 
evidence. I am not, of course, pronouncing 
either one way or the other asto the character 
of these men. But if they cannot be brought 


‘within the provisions of sestion 110 by the 


evidence ofrespectable witnesses to the number 
of ten or bwelve, they will not be brought within 
the provisions of that section by the evidence 
of fifty witnesses, and I find from the order- 
sheet that no less than šl witnesses have 
already been examined against these two 
persons. If the Magistrate had consulted his 
Code of Criminal Procedure and dealt with the 
ease firmly, he should have stopped it as soon 
asthe twenty witnesses mentioned by the 
Police had been heard. He is bound by law to 
hear those witnesses and cannot escapa from 
it. Butho is not bound by law to hear one 
witness beyond twenty or twenty-one. The law 
clearly lays down that after the witnesses 
produced in ‘support of the case have been 
heard, the Magistrate is then to ascertaia the 
names of persons likely to ba acquainted with 
the facts of the case and shall summon to 
give evidence before himself only such 
of them as he, the Magistrate, thinks 
necessary. He is not bound by law 
to accept a list thrown to his head 
from time to time by the Police or by 
any one else, and it would be well if 


the Magistrates have this more clearly 
in mind. The length to which cases 
are spun out threatens to ba a 


danger to the administration of justice, 
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The Magistrates having recorded ‘the 
evidenca of 51 witnesses im support of 
thə one side, he has apparently no 
difficulty in granting summonses for two 


hundred witnesses on “the opposite side. 
This shows to what length oases of this 
kind can bə prolonged if the Magistrate 
is not firm enough to steer his bark close 
‘to the boundaries laid down by the law. 
| understand from the learned Counsel, 


who appears for Gobind Sahai and Babu — 
ease goes to another. 


Ram, that if this 
Court his clients are prepared to ‘accept the 
evidence as it stands subject to cross- 
examination of some of the witnesses. 
It is to be hoped that the Magistrate to 
whom the case will go will carefully study 
the law and be firm on the question of 
allowisg cross examination... He must 
allow it within the limits of the law. He 
is not bouad to, and should not, save in very 
exceptional cases, allow it beyond such 
limits. Witnesses have their rights and 
the Code does not intend them to be harrassed 
and incsnvenienced as too often happens 
to be the case. I do nct know how the 
Magistrate has come to the issuing of 
“summonses before he need have con- 
sidered that question at all. I gather from 
an order -in the order-sheet that the Court 
has summoned witnesses without seeing 
that the expenses necessary for those witnesses 
have been deposited before the summonses 
have been issued. Where a Magistrate is 
of‘opinion that he ought to take expenses, 
it is only commons sense that ke should 
realizə those expenses before be issues the 
summonses. In the bope that this case 
. will now find its way toa Magistrate who 
in the ends of justice will fix definite dates 
fixing his undivided attention to this case 
and not allow himself to be drawn to one 
side or the other by ‘extraneous or irrelevant 
matters, I direct that this case be removed 
“from the file of Babu Jai Narain, Magistrate 
of the first Class, to the file of the District 
Magistrate, Meerut, who will either try the 
case himself or see. that it is made over to 
some other Magistrate iu the 
competent to try the case; 

Oase transferred. 
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BOMBAY HIGH COURT. 
CarminaL Rerepexce No. 123 or 1913 
January 29, 1914. 
Present:—Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR— PROSECUTOR 
VATEUS 
SHAMJI RAMCHANDRA GUJAR— 


ACCUSED. 
Practice—Sentence, enhancement of. 


Enhancement of sentence is a very serious pro- 


“ceeding and where there is a proposal to that effect, 


it must be supported by Government Pleader with 
cogent reasons. 


Criminal reference made by the Acting 
Sessions Judge of Khandesh. 

Mr. P. V. Niisure, for the Accused. 

JUDGMENT.—In this particular case the 
circumstances are such as to require elucida» 
tion by argument. There are two distinct 
theories, one of deliberate deceit and the 
other of carelessness or negligence. Seeing 
that there is no appearance on behalf of the 
Crown to support the recommendation for 
enhancement of sentence, we do not think 
that we are called upon in this particular 
case to interfere. 

We should like to add this comment, some- 
what similar to one I have made already 
to-day. Enhancement of sentence is a very 
serious proceeding. and where there is a pro- 
posal to that effect it ought, in my judgment, 
if it is a sound proposal, to be supported 
by thè Government Pleader under instruc: 
tions which will enable him to put before 
us cogent reasons why there should be an 


- enhancement of the sentence, 
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- MADRAS HIGH COURT. 
Criminal MISOELLANEOUGS Petitioy No, 82 
or 1914. 

March 10, 1914. 
Present: —Mr. Justice Wallis and 
Mr. Justice Ayling. . 
Inre CHINNAVAN alias NALLANA- 
YAKAN— PETITIONER. 

Criminal Procedure Code (act V of 1898), s. 347, 
—Chapier XVIII—Penal Code (Act XLV of 1869), ss. 
B54, 376 and 611—Trial under section 354, 
Penal Ocde— Prosecution and defence witnesses examined 
and cross-ewamined—dccused committed to Sessions 
— Commitment, whether illegal. 

The special power to commit to a Sessions Court, 
conferred on a Magistrate by section 347 of the Code 
of Criminal Procedure, cannot be interpreted 
as depriving the accused of the benefit of the pro- 
cedure prescribed in Chapter XVIII of that Code; 
but where the accused, when tried on a charge 
under section 354 of the Indian Penal Code, denies 
the charge intoto and enjoys the benefit of cross- 
examining tho prosecution witnesses and of exa- 
mining the witnesses for the defonce, it cannot be said 
that he has been prejudiced, merely because the 
Magistrate, at the time of delivering his judgment, al- 
tered the charge into one under sections 376 and 511 
of the Indian Penal Code, and committed him to tho 
Sessions, because he was not himself competent to try 
the accused on the altered chargo. 

A committal order passed under such circumstan- 
ces is not illegal, and should not be set aside. 

Emperor v. Channing Arnold, 17 Ind, Cas. 813; 5 Bur. 
L. T. 230; 13 Cr. L. J. 877;6L. B. R. 129 (F. B.), 
followed. 


Petition praying the High Court that in 
the circumstances stated therein, the High 
Court will be pleased to quash the order of 
commitment passed against the acoused 
by the second class Magistrate of Atur, in 
Petition Revision No. 6 of 1914, aud to direct 
_ stay of proceedings in Sessions Case No. 15 of 
1914 0n the file of the Sessions Judge of Salem 
peuding the disposal of this criminal mis- 
cellaneous petition, 

Mr. Q.. Madhavan Nair, for the Petitioner, 

The Public Prosecutor, for the Crown. 


ORDER.—This is an application to quash 
the commitment of the accused for trial by the 
Sessions Court on a charge of attempted rape 
under sections 376 and 511 ofthe Indian Penal 
Code. The case for the petitioner is that the 
2nd Class Stationary Magistrate took cogniz- 
ance of the case and after hearing the 
evidence for the prosecution, framed a charge 
of indecent assault under section 354 of the 
Indian Penal Code, took the accused’s plea, 
allowed the prosecution witnesses to be 
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cross examined and heard the evidence for 
the defence according to the procedure pres- 

cribed in Chapter XXI of the Criminal Pro-’ 
cedure Code for the trial of warrant cases and 
reserved judgment, but that instead of deliver- 
ing jadgmenton the charge under seastion 
854, the Magistrate framed a charge againgt 
the accused under sections 376 and 511 and 

committed the accused for trial by the 

Sessions Oourt. Tt is not disputed that under 
section 227 of the Criminal Procedure Code 
the Magistrate even atthe late stage was 
empowered to alter the charge into one 
under sections 376 and 511 of the Indian 
Penal Oode or that, ag this charge was not 
eagnizable by the Magistrate, it became his 
duty under section 347 to commit the case to 
the Sessions as one that “ought to be tried 
by the Court of Session,” It is said, however, 

that section 347 only authorizes the Magis- 

trate to commit the accused for trial by the 

Sessions Court “under the provisions herein- 

before contained” and that this means after 

observing the procedure prescribed in Chapter 
XVIII before commitment to the Court of 

Session. Weagree entirely with the decision 
of the Fall Bench of the Burma Chief Court 
[Emperor v. Ohanning Arnold (1)] that it 
was not intended by section 547 to enable the 
Magistrate to deprive the accused of any of the 
rights conferred on him by Chapter XVIII, 
though as observed by one of the learned 
Judges, when an order has been made 
under section 347, proceedings under Chapter 
XVIII need not necessarily be commenced 

de novo. Inthe present case we do not 
think that the accused has in fact been de- 
prived of any such rights. Under Chapter 
XVIII the accused had the right to cross- 

examine the witnesses for the prosecution 
and to adduce evidence for the defence before 

the framing of the charge on which he was to 
be committed to the Court of Session. The ao- 
cused has enjoyed these rights in the present 
case subject only to this that the Magistrate, 
freating the case as a warrant cass under 
Chapter X XI, framed a charge under section 
354 of the Indian Penal Code against the 
accused before calling on him to eross-exa. 
mine the prosecution witnesses aad call 
evidence for the defence. Ib may, therefore, 
be said that the accused was led to confine 


(1) 17 Ind. Cas. 818; 5 Bur. L. T, 239; 13 Or. L, J. 
877; 6 L. B, R. 129 (F. B). 
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his cross-examination and the defence- evi- 
dence exclusively to, the charge under section 
354. In some cases this might be a very 
real prejudice, butin the present case the 
defence is that the prosecution story is an 
entire concoction and the defence witnesses 
who speak to this before the Magistrate are 
the witnesses whom the accused -has caused 
to bə summoned for the trial to. meet the 
charge of attempted raps. In these circum- 
stances we do not think the accused has been 
in any way prejudiced and we decline to 
quash the committal, 
` Petition dismissed, 


. ALLAHABAD. HIGH COURT. ` 
CBIMINAL Miscscraneous No, 30 or 1314, 
March U1, 1914. 
Frerent:—Jastice Sir George Knox, KT. 
RAM SEWAK AND ANOTHER— APPLICANTS 
"versus — 

EMPEROR— Opposite Parry. g 

Criminal Procedure Code (Act Vof 1898), s. "526 
~-Transfer, grounds for. no 8 

An appeal was preferred to the Sessions Judge 
from a conviction under sections323 and 325 of the 
Penal Code. The Sessions Judge after hearing 
arguments camé to the conclusion that, if an offence 
was committed at all, it was one under sections 394 
and 897, Indian Penal Code,—and that the convicting 
Magistrate had no jurisdiction to try a case of so grave 
a nature; Ile accordingly set aside the convictions 
and sentences under sections 323 and 325 and direoted 
the accused to be committed for trial on charges 
under sections 895, 894, 397 and 326 of the Code. 

Held, that the circumstances did not justify a 
transfer of the case from the Court of the Sessions 
Judge who had directed the commitment and re-trial. 

Mr. Satya Chandra Muker?t, for the Ap- 
plicante. ; 

ORDER.—It has not been made ap- 
parent to me that a fair and impartial 
trial cannot be had in the Court of the 

.Sessioca Judge of fForakhpur or that an 
crder of trarsfer would be expedient to the 


erds of justice. : 

All tbat has been disclosed ia thal the 
learced Seesions Judge in the ordinary 
course of his duties had to deal with the 
-appeals presented by these applicants from 
a conviction under sections 325 and 823 of 
the Indian Penal Code. ; | 


-ing arguments, 
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Tho learned Sessions Judge, after hear- 
came to the conclusion 
that, if asy offence had been committed, 
it was an offence under sections 394 and 
397, Indian Penal Ccde, and that the 
Magistrate who had convicted had no jarisdic- 
tion to try a caseof so grave a nature, 
He accordingly seb aside the convictions 
and sentences under sections 325 and 
323 and directed that the applicants should 
be committed for trial on charges under 
sections 395, 394, 397 and 325 of the Indian 
Penal Code. i 

All this procedure was proper procedure 
and in order. The learned Sessions Judge 
was simply performing the duties which 


fall to his office ss Sessions Judge. 
There is nothing to show tbat he deflected 
by a hair’s breadth from the proper 


performance of such duties and I cannot 
find anything in the affidavit to lead me 
to the, conclusion that the learned Ses- 
sions Judge will not give the accused 
before him a full, -careful and impartial 
trial. I see no reason for passing an 
extraordinary order like that of transfer, 


‘The application is rejected and the stay order 


removed. 
Application rejected, 





BOMBAY HIGH COURT. 
URIMINAL Rererences Nos, 105 ann 107 or 
1913. 
February 19, 1914, 
` Fresent:—Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR— PROSECUTOR 
Versus 
SHINVAR BIRSHA—Accussep 
AND 
EMPEROR— Prosecutor 
TETEUS 


LORIA ZARDIA—Accosep., 

Practice—Deterrent sentence —Proseculing authorities 
duty of. d ; 

It is very undesirable to trust to tho High Court's 
power of correciing sentences of the lower Courtg 
where the sentences ought to be deterrent, 

Where the prosecuting authorities want that a 
sentence ought to be deterrent, they -ought to put 
before the trying Court those circumstances on which 
they rely and they ought to ask the trying Court to 
impose a sentence which will serve the purpose that 
they think should be served. ji 
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Criminal references made by the District 
Magistrate of Thana. 
Mr. S. 8. Patkar, Government Pleader, for 
the Crown. 
JUDGMENT.—We can deal with these 
two references together. In each case the 
penalty is a fine of Rs. 100 and in each 


case the District Magistrate thinks that the’ 


penalty is insufficient for the offences. 

We quite agree that the penalty does appear 
to be insufficient. The offence is represent- 
ed to ba one that is frequently committed 
“and seldom discovered, or rather it is 
seldom that a conviction can be obtained 
against the offender. In one case, however, 
of the same kind (Reference No. 102 of 
1913), wa have made an example of the 
convicted person by sentencing him to a 
substantial term of imprisonment, In that 
oase the fiae was only Rs. 30, as against 
Rs. 100 in each of the present cases. 
Bearing that in mind and in the hope that 
the one case in which we have made 
an example will serve as a warning, we 
refrain from enhancing sentences ia these 
two cases, 


We must again call attention to a matter 
which in other cases we have mentioned 
already and itis this. It is very undesir- 
able to trast exclusively to our powers of 
correcting sentences of the lower Courts 
where the sentences ought to be deterrent. 
In a case of that kind where the prosecuting 
authorities think that a sentence ought to 
be deterrent, they ought to put before the 
trying Court those circumstances on which 
they rely and they ought to ask the trying 
Court to impose a sentence which will 
serve the purpose that they think should be 
served. If this is done, as it ought to be 
done, there will be fewer of these references 
to us for enhancing sentences. 
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ALLAHABAD HIGH COURT. 
MISCELLANEOUS URIMINAL No, 41 or 1914. 
March 17, 1914, 

Present:— Justice Sir George Knox, Ki. 
GHANSHIAM DAS AND ANOTHER — 
APPLICANTS 
versus 


EMPEROR—Oprosite Party. 

Criminal Procedure Code (Act V of 1898), s. 525-— 
Transfer of case—Fatr and impartial trial not 
expected, 

Where it has not been shown thata fair and im- 
partial trial cannot be had or that an order of transfer 
is expedient in the interests of justice, a case caunot 
be transferred from one Court to another. 

Sumeswar v. Emperor, 21 Ind. Cas. 906; 14 Cr. L. J. 
656; 12 A. L. J. 88; Emperor v. Abdul Latif, 26 A. 536; 
A. W. N. (1904) 94; 1 Cr. L. d. 888, referred to. 


Mr. S. K. Dar, for the Applicant. 
Mr. Alston, for the Opposite Party. 


ORDER.—Ghanshiam Das and Kishen 
Lal have put in a petition praying that 
a case, in which tbey tre some of the 
accused and which is now pending in the 
Court of tne City Magistrate of Agra, be trans- 
ferred to some other competent Magisirate’s 
Court at Agra. Tho reasons given why 
an order of transfer should be made are 
set out in an affidavit, They are as 
follows: That in the same irial at the 
examination of witnesses for the prosecution 
it has transpired that the learned Magis- 
trate whois trying the case had been to 
the locality on the date of the alleged 
occurrence and bad seen bricks flying, that 
the case is one of a series of cases which 
has excited considerable amount of official 
interest and has been the subject of official 
.discussion, that the Magistrate trying the 
case was a Magistrate most concerned with 
the riots, and that the applicants apprehend 
that they will not bave a fair and im- 
partial trial in the Cours of the said 
Magistrate. The 9th paragraph of the 
affidavit contains further matter which I 
pass over, inasmuch as it is impossible 
that this can be a matter true to the 
personal knowledge of the deponent. The 
argument addressed to me is that as the 
Magistrate has seen the spot and has seen 
bricks flying he cannot remove from his 
mind what he then saw, and that will 
influence the whole of his decision and itb- 
will not be the decision of a judicial mind 
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acting judicially. Great deal was said as to 
the necessity for the application to be looked 
at from the point of view of the accused. If 
the accused have no confidence in a Court 
trying their case the case ought to be: trans- 
ferred to a Court in which they have the 
fullest confidence. This matter I have al- 
ready commented on in Sumeshwar v. Emperor 
(1). I see no reason to depart from the views 
which I expressed in that case. My atten- 
tion was also called to Emperor v. Abdul Latif 
(2). In the explanation which accompanies 
this record, I see that it has been said that 
in cases of precisely similar nature this very 
Magistrate has been examined as a witness 
and has recorded his own answers to the 
questions that were put to him. Had this 
objection been. pressed at the earliest 
date of the case it would have carried 
more weight. I am told that the objec- 
tion was urged at the very earliest op- 
portunity thatit could have been urged. 
I find it impossible to believe that the 
applicants were ignorant of the fact that 
the trying Magistrate had been on the 
spot, and I am sure that if they had 
any bona fide intention of calling the Magis- 
trate ag a witness they would: have stated 
that to those who were in charge of the 
conduct of the case. It appears also from 
the explanation to which [ have already 
referred that an application for transfer 
was made to the District Magistrate. In 
his judgment he points out that two out 
of the four accused in this case protested 
against the transfer on the ground of 
expense and inconvenience. I am told that 
they have subsequently changed their mind. 
But there is nothing before meto that 
effect. It is expedient that this case should 
not linger on, that it should be tried 
promptly and brought to an end as speedily 
as possible, and as it has not been made 
to appear to me that a fair and impartial 
trial cannot be had or that an order of 
transfer is expedient in the interests of 
justice, I refuse the application. The stay 
order will be removed. 
Application rejected. 


(D 21 Ind. Gas. 908; 14 Or. L. J. 656; 12 A. L. J. 88. 
(2) 26 A. 586; A. W. N. (1904) 94; 1 Cr. L. J, 388. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CURIMINAL Teansrer AppLIcaTION No. 73 oF 
1913. 
July 2, 1913. 
Present:—Mr. Pratt, J. C. 
EMPEROR—-APPLICANT 
VETEUS 


SHEWAKRAM—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 4 (h), 
190, 191 — Complaint, who can file — Magistrate 
— Jurisdiction, 

Every member of the publio has a right to seb the 
law in motion by complaint, whether he is himself a 
witness of tho facts which prima facie constitute an 
offence or not, 


Where, therefore, a complaint is filed by a Publi? 
Prosecutor the Magistrate’does not take cognizance 
on his own knowledge, or suspicion or information 
and the accused has no right to claim to be tried be- 
fore another Court. 


In re Ganesh Narayan Sathe, 13 B. 600; Queen- 
Empress v. Bal Gangadhar Tilak, 22 B. 112 and 
Queen-Empress v. Sham Lall, 14 O. 707, referred to. 


Application by accused, under section 526 
(1) Gv), Criminal Procedure Code, that he 
might be committed to the Court of Session 
for trial. ` 


Mr. F. J. de Verteuil, for the Applicant, 
The Public Prosecutor for the Crown. 


JUDGMENT.—The acsused Shewakram 
is being tried before the Sub-Divisional 
Magistrate, Tatta, for an offence under sec- 
tion 161, Indian Penal Code. 


He applies for an order under section 526 
(iv) directing that he may be committed 
for trial to the Court of Session. The 
principal ground on which the application 
is based is, that the proceedings before the 
Sub-Divisional Magistrate were initiated 
under section -190 (L) (e) and that the 
accused is, therefore, entitled to the benefit of 
section 191. The Magistrate took cognizance 
of the offence on a formal complaint in 
writing, sworn to by the Public Prosecutor 
for. Sind. Itis contended that this writing 
though purporting to be a complaint was not, 
in fact, a complaint because the Public 
Prosecutor had no personal knowledge of the 
facts constituting the offence. The word 
complaint is defined in section 4 (h) of the 
Code “asan allegation made orally or in 
writing toa Magistrate with a view to his 
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taking action under this Code that some 
person whether known or unknown has com- 
mitted an offence” and the definition excludes 
a Police report. Section 190 (1) (a) 
empowers a Magistrate to take cognizance 
on “a complaint of facts which constitute such 
offence.” And it is clear, that the complaint 
must be a complaint of facts. But the 
complaint is nothing more than an allega- 
tion that such facta have taken place—if 
made witha view tothe Magistrate taking 
action in the matter. Thereis no authority 
for the proposition that the person making 
the complaint should be himself a witness 
of the facts. Every member of the public 
has a right to set the law in motion by com» 
plaint. This was settled in the leading 
case of In re Ganesh Narayan Sathe (1). 
In that case the complainant, Hanmantrao, 
had no personal knowledge of -the 
facts alleged in his complaint, but it 
was held that the complaint was perfectly 
valid. The Oriminal Procedure Code of 
1872 contained, in section 140 corresponding 
to section 191, a provision “that any person 
acquainted with the facts of a case may make 
a complaint.” It is significant that this pro- 
vision has been omitted in the Oodes of 1882 
and 1898. Again in the case of offences 
against the State, the Codes in section 196 
provide for the Magistrate taking cognizance 
when the complaint is filed by order of 
Government. There is no limitation that 
the person to whom this orderis issued 
should be himself competent to give evidence 
asto the facts constituting the offence. In 
the case of Quesn- Empress v. Bal Gangadhar 
Tilak (2) the complaint was filed by the 
Oriental Translator to Government. 


As said in Queen-Hmpress v. Sham Lall (8) 
“all that is required is, that facts which 
prima facie constitute an offence should be 
brought to the notice of the Magistrate by the 
complainant.” When the complainant does 
so with a view tothe Magistrate taking action 
under the Code, his allegation is a complaint, 
The Public Prosecutor’s complaint in this 
case contains specific allegations of facts 
which constitute an offence and ends with 

.a prayer to the Magistrate to deal with 


(1) 18 B. 600. 
(2) 22 B. 112. 
(3) 14 0. 707, 
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the accused according to law. It isa perfect- 
ly valid complaint. - 

The real distinction between sub-clause 
(c) and sub-clanses (a) and (b) of section 
190 (1) -is that, in the two latter cases, 
an application is made to the Magistrate 
to take cognizance of the offence either 
by a complainant or by the Police, while 
in the former case the Magistrate takes 
cognizance suo motu either on his own know- 
ledge, or suspicion, or on information 
received from some person who will not. 
take the responsibility of setting the law 
in motion. In this case the law partly 
out of regard for the susceptibilities of the 
accused and partly to inspire confidence in 
the administration of justice. allows the 
accused the right to claim to be tried 
before another Court. These considerations 
do not apply in the present case, for the 
Magistrate has been set in motion by an 
allegation of facts made by the Public 
Prosecutor with a view to his taking action 
and that allegation of facts is a perfect valid 
complaint, ` i 


The otber grounds urged do not deserve 
serious notice. It is said that the accused 
was not represented at the preliminary 
inquiry. There is no provision of law for 
such represeutation and it is not denied 
that he was present. The Public Prosecutor 
was not examined as a witness, but, as he 
had no personal knowledge of the facts, there 
was no object in his being examined. The 
charge was framed while the cross-examination 
of some prosecution witnesses was reserved. 
But this procedure is sanctioned both by 
section 254 of the Code and rule 14, Chapter 
VI of Sind Courts Criminal Circulars. It 
is to the benefit of the accused that he 
should be informed as soon as possible of 
the ndture of the specific charge which he 
bas to meet: and this procedure saves the 
harassment of prosecution witnesses having 
to wait for a second cross-examination 
after tke charge. I am not impressed 
with the argument that the offence is one 
under section 218 of the Indian Penal 
Code. That is a distinct offence which 
the Public Prosecutor says he is unable 
to establish. The substance of the charge 
on which the acensed is being tried, and 
which be will bave to meet, is that he 
corruptly received Rs. 100 from one of the 
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parties in a case pending before him. For 
that offence the Magistrate is competent to 
try the acensed, and ifhe finds him guilty 
to adequately punish him. 

I reject the application. 


Application rejected. 


MADRAS HIGH COURT. 
URIMINAL Appeat No. 38 or 1914. 
April 17, 1914. 
Present:—Mr, Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

In re URUMA MUDALI anD ornzss— 
PRISONERS—ÅPPELLANTS 

Oriminal Procedure Code (Act V of 1898), ss. 408, 
418—Several persons convicted at one trial—Different 
sentences—Right of appeal.- 

Section 418, Oriminal Procedure Code, prohibits an 
appeal against a sentence of less than one month’s 
imprisonment or a fine of less than Rs. 50 passed 
by a District Magistrate ora Court of Session, and 


the mere fact that suck sentences were passed on- 


some of the accused while heavier sentences were 
passed onthe rest would not give to the fornier 
a right of appeal only because there is one consoli- 
dated appeal by all convicted persons, 

Appeal against an order of the Oourt of 
Session of the Coimbatore Division in Case 
No. 81 of:the Calendar for 1913. 

Mr. R. Sadagopzchariar (with him Messrs. 
O. Narastmhachariar and O. Rajagopala 
Atyengar), for the Appellants. 

The Public Prosecutor, for the Government, 


JUDGMENT.—Twenty-four accused per- 
sons were charged (among other offences) 
with rioting and being members of an unlaw- 
ful assembly before the learned Sessions 
Judge of Coimbatore. Of the twenty-four, two 
were acquitted. Ontof the twenty-two who 
were convicted of the above bdffences, four 
have not appealed. The remaining eighteen 
accused have filed this appeal. Of these 
eighteen appellants, fourteen have been 
sentenced to a fine of Rs. 10 each and under 
section 413 of the Criminal Procedure Oode 
they are not entitled to appeal. Mr. 
Sadagopachariar’s argument is that because 
in one and the same judgment, appellants 
Nos. 1, 2, 3 and 6 have been given sentences 
of three months’ rigorous imprisonment and 


Rs. 750 fine, Rs. 200 fine, Ra. 200 fine, two | 


* 
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months’ rigorous imprisonment and Ra. 500 


.fine respectively, this fact entitles the other 


fourteen appellants also to prefer appeals 
against the lesser sentences passed on them. 
Reliance is placed in support of this 
argument on the case in Palani Koravan 
v. Emperor (1), decided on an interpretation 
of section 408, clause (b), of the Oriminal 
Procedure Code. We think that the con- 
struction of the words of section 408, clause . 
(b), throws no light on the words used in 
section 413, and that the words of section 
418 clearly prohibit a convicted person whose 
sentence is less than one month’s imprison- 
ment or a fine of less than Rs. 50 from 
appealing to a higher Court if the Oourt 
which passes such sentence is the Court of 
the District Magistrate or a Court of 
Session: [see Criminal Revision Oase No. 532 
of 1910 on the file of the High Court]. Though, 
as a matter of long practice, several 
accused persons convicted in the same 
Sessions trial are allowed to appeal together, 
the consolidated appeal really consists of the 
several separate appeals made separately 
by the convicted persons. This appeal, so 
far as it is by the appellants other than 
the accused Nos. 1, 2, 3 and 6, is, therefore, 
dismissed. 


As regards the remaining four appellants 
we see no sufficient reason to differ from the 
conclusion of the learned Sessions Judge 
(and of the two intelligent assessors wko 
sat with him in the Sessions Court) that 
these four persons with several others formed 


an unlawful assembly in Kilwani village, 


threw stones at the houses of Ramasami 
Mudeli and Shengoda Madali and that 
several of the crowd trespassed into the 
compounds of. those two persons.’ Tha 
common object of a crowd can usually be 
inferred only from their acts and exclama- 
tions and in this case there is the reliable 
evidence of the prosecution witnesses Nos. 
1, 2,3 and 11 proving, when read .with the 
other evidence, that a riotous crowd tres- 
passed ‘into the compounds of those two 
people and threw stones on their houses, 
The evidence of the other prosecution 
witnesses and of the Court witnesses Nos. 
3 and 4 is, no doubt, very unreliable ag 


- (1) 17 M. L. J. 248; 5 Or, L. J. 496, 
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pointed out by the Sessions Judge himself 
in paragraphs 21, 26, 30, 33 ete., of his 
address to the assessors; but so far as it 
corroborates the evidence of prosecution 
witnesses Nos. 1 to 8 and 11, that corro- 
boration need not be wholly dispensed with, 
The evidence of one of the accused’s party 
(D. W. No.12) supports that portion of the 
prosecution story which establishes that 
. stones were thrown by the accused’s party 
also. The case for the defence that the 
appellants’ party went innocently unarmed 
to rescue the lst accused (a story inherently 
improbable as pointed out by the Sessions 
Judge in paragraph 9 of his address) cannot 
be accepted. Most of the appellant's party 
belong to Mettupalayam and their presence 
at Kilwani (where the riot took place) in 
a large crowd is naturally explained by the 
prosecution theory and not by the defence 
theory. The Ist and 6th. accused who 
are brothérs live in Mettupalayam. They 
have been assisting the 2nd accused in his 
litigation with the 2nd acocused’s brother's 
widow, Karuppayee. Ramasami Mnudali and 
Sengoda Mndali into whose compounds 
the accused trespassed are partisans of 
Karuppayee. 

The presence of accused Nos. 1, 2, 3 and 6 
at Kilwani on the day of the riot and their 
arrest by the Police almost immediately 
after thé riot are not denied. The evidence 
of prosecution witnesses Nos.1 to 3 and 11 
read together proves that the 6th 
accused was the leader of the riotous 
crowd who came to Kilwani from Mettu- 
palayam and that all four were among the 
persons who made the riotous demonstration 
near and in the compounds of Ramasami 
Mandali and Sengoda Mudali. The story of 
the D. W. No. 8, a landless pauper, as to how 
hesent word to the 6th accused to come to 
Kilwani to rescue the lsb accused is not 
worth belief, The appeal as regards Nos. 1, 2, 
3 and 6 also should be and is dismissed. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Appaan No. 79 or 1913. 
July 3, 1913. 

Present:—Mr. Pratt J. O. 
THAIRIO wald FATZO—APPRLLANT 
versus 
EMPHROR—Opposite PARTY, 

Workmen’s Breach of Contract Act (XIII of 1859), 
s. 2—Sentence—Appeal— Revision. 

Where under the Workmen’s Breach of Contract 
Aot a person is sentenced to imprisonment for failing 
to comply with the order of re-payment of advance, 
he has no right to appeal; his remedy is by way of 
an application in revision. 

Empror v. Balu Salaji, 1 Ind. Oas. 387; 38 B. 25; 8 
Or. L. J. 409; 10 Bom, L. R. 1126; Crown v. Sohab, 19 
Ind. Cas. 512; 6 S. L. R. 165;14 Cr. L. J. 256 and 
Chand Khan v. Empress, 9 C. 878, referred to. 

Appeal from the order of the Resident 
Magistrate, Sujawal, 

Mr. Achalsing M. Advani, for the Appel- 

lant. : 


JUDGMENT.—The appellant: was order- 
ed by the Resident Magistrate under the 
first part of section 2 (1) of the Workmen’s 
Breach of Contrast Act to re-pay an advance 
of Rs. 200. ` 

On the appellant failing to comply with 
that order the Magistrate sentenced him 
under the second part of section 2 of the 
Act to be imprisoned for three months, 
or until the sum of Rs. 200 should be sooner 
re-paid. 

The question for consideration is whether 
an appeal lies from either of these 
orders, 

There is no doubt that no appeal lies 
from the order to re-pay under the first 
part of sestion 2. The natore of the pro- 


_ ceeding under the first part of the section has 


been explained in Emperor v. Balu Salaji (1), 

Jt is not a penal proceeding at all, but 
a proceeding which may end in an order, 
for the disobedience of which a penalty 
has been imposed. That csse has been 
followed in the High Court Jurisdiction 
of this Court in the case of Crown v, 
Wohrib (21. But it is argued that an ape 
peal lies form the order under the second 
part of section % imposing a penalty and 


(1) 1 Ind. Cas, 887; 33 B. 25;8 O% L. J. 409; 10 
Bom. L. R. 1126. 3 
(2) 19 Ind, Cas, 512; 14 Cr. L. J. 256; 6 S. L. R. 
165. ; 
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inflicting a senlence of imprisonment. But 
there is no special provision in the Act 
for an appeal and, therefore, under section 
404 of the CUriminal Procedure Code no 
appeal lies unless provided by that Gode. 
It is sought to apply section 408, but that 
section refers to cases where the accused 
is convicted on a trial. Is that the case 
here? 1 think not. The workman is not put 
on his trial for disobeying the order of-the 
Magistrate. No separate complaint on that 
behalf is made and no process issued 
against him after the order is made on the 
first part of the section; if it be said that 
the Magistrate takes cognizance of the 
offence sug motu then the absurd consequence 
ensues that the workman could claim 
under section 191 to be tried before another 
Magistrate. 

The order imposing the penalty seems to 
be analogous to an order under section 123, 
Oriminal Procedure Code, committing a 
suspected person to prison for disobedience 
of an order under section 118. 

Now the proceedings which lead up-to an 
order under section 118 are penal and there 
is special provision in section 406 for an 
appeal from such an order, yet there is no 
appeal from the order under section 123 
imposing a penalty for disobedience. Ohand 
Khan v. Empress (8). 

So here, there is no appeal from the order 
imposing tbe penalty under the second part 
of section 2. The word sentence is used in 
the Act, but the order inflicting that sentence 
is not a conviction on a trial, but the 
result of a special penal proceeding against 
which the only remedy is by way of application 
in revision to the High Court. 

Appeal rejected as incompetent, 


ETA Appeal rejected. 


MADRAS HIGH COURT. 
Criminat Revision Cass No, 664 or 1913. 
COBIMINAL Revision Petition No, 539 cr 
1913. 

March 13, 1914. 
Present:—Mr. Justice Sadasiva Aiyar. 
Inve DAMAPPA PALAI AND oTHERs— 


Accusep— PETITIONERS. 
Criminal Procedure Qode {Act F of 1868), ss. 209, 
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436, 497 — Case exclusively triable by Court 
of Session—Dischurge by Maytstrate—Commitment by 
District Magistrate—Revision—High Court, rower of. 

It cannot be said that a Magistrate has no 
power whatever to pass an order of discharge in 
a case “exclusively triable by a Court of Session.” 

Where the entire prosecution evidence is quite 
unworthy of credit and bristles with improbabili- 
ties and where it is clear that the case is foredoomed 
to failure at the Sessions, it is the duty of the 
Subordinate Magistrate to discharge the accused. 

National Bank of India, Lid. v. Kothandarama Chetty, 
21 Ind, Cas. 129; 14 M. L. T. 200; 14 Or. L. J. 529; 
(1913) M. W. N. 728; In re Bai Parvati, 8 Ind. Cas. 
631; 12 Bom. L. R. 928; 35 B., 163; 11 Cr. L. J. 692, 
followed. 

Where an order of discharge passed by a Magis- 
trate under section 209, Criminal Procedure Code, is 
revised by the District Magistrate and a commitment 
to the Sessions Court is direoted, the High Court, 
acting under section 437 of the Code of Orininal 
Procedure, can interfere and can even go into questions 
of fact to see if the order of the District Magistrate 
was correct and proper. 

Muthiah Ohetty v. Emperor, 80 M, 224; 16 M. L.J. 
529; 6 Cr. L. J. 100, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the proceed > 
ings of the District Magistrate of South 
Canara, in Criminal Revision Case No. 15 of 
1913, preferred against that of the 2nd class 
Magistrate of Mangalore, in Revision Case 
No. 3 of 1913. 

Mr. K. Narayana Row with him Mr. H. 
Balakrishna Row, for the Petitioners, 

The Public Prosecutor, for the Govern- 
ment. 

ORDER.—This is a petition to revise the 
order of the District Magistrate of South 
Canara. That order was evidently passed 
under section 436 of the Oriminal Procedure 
Code and it directed that the petitioners 
before me (the accused in a criminal case) 
should be committed to the Sessions Court 
on the charge of dacoity preferred against 
them to the Stationary 2nd class Magistrate 
of Mangalore. The District Magistrate 
passea this order because he thought, in the 
words of section 436,that these accused persons 
had been “improperly discharged” by the 
2nd class Magistrate of Mangalore of the 
said charge of dacoity. 

In Muthia Ohetty v. Emperor (1) it was held 
that the High Court may, in revision, “con- 
sider the facts, as well as the questions of 

law involved, to determine whether a Sessions 
Judge, who had set aside an order of disə 


(1) 80 M, 224; 16 41. L. J. 529; 6 Or, La J. 100, 
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charge passed by a Magistrate and directed 
the accused to be committed to the Sessions 
Court, had properly exercised the powers 
given to the Sessions Judge by section 436,” 
which section gives power both to the 
Sessions Judge and to the District Magistrate 
to revise such orders of discharge. The 
principle of that decision applies, of course, 
toa petition in revision directed against a 
similar order passed by a District Magistrate. 

Though the High Court hes thus got the 
power to go into questions of fact, it does so 
merely in order to see whether the District 
Magistrate’s order is improper and not asa 
sort of Appellate Judge of facts over the 
- District Magistrate. In other words, unless 
the District Magistrate's power of interference 
with tke lower Magistrate’s order of discharge 
was exercised on very weak and clearly 
untenable grounds, the High Court would 
not interfere with the discretion vested in 
law inthe District Magistrate by section 
436. 

As regards the power of the Subordinate 
Magistrate to discharge the accused in a case 
where the accused is alleged to have commit- 
ted even an offence triable exclusively by a 
Court of Session, it bas been held in numer- 
ous cases, [see one of the recent cases reported 
‘as In re Bai Parvati (2)] that if the evidence 
tendered for the prosecution appears to the 
Magistrate to ke totally unworthy of credit, 
he is entitled to discharge the acoused. Of 
course, if there is evidence as to some material 
facts deposed to by credible witnerses, 
on which factsa Courtor Jury may not 
unreasonably find the accused guilty, that is 
a case in which the accused should be put on 
his trial before a Sessions Court leaving it to 
the Judge or to the Jury (as the case may be) 
to find the accused’s guilt proved or not proved 
on those facts, but where most of the important 
witnesses are totally unworthy of credit, 
according to the Magistrate, and where the 
case itself bristles with improbabilities, the 
Magistrate would be right in discharging the 
accused, “who should not be exposed to the 
expense and harassment of a Sessions trial 
which is practically foredoomed to failure” 
and in saving the aceused “from the prolonged 
anxiety of undergoing a trial for an offence 
not brought home to the accused’ and in 
saving also “the time of the Court of Session 

(2) 8 Ind. Cas, 631: 35 B, 163; 12 Bom. L. R. 923; 
3 Or. L. J. 692. 
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from being wasted over unsuitable cases.” 
No doubt, in cases of this kind, the line 
between the Sub-Magistrate’s “duty to dis- 
charge under section 209, Criminal Procedure 
Oode, and the prerogative of the District 
Magistrate under section 436 is not easy to 


draw”, [See the whole question elaborately 
considered in National Bank of 
India, Lid. v. Kothandarama Ohetti (3)]. As 


Bakewel, J., said at page 750: “I do not think 
that itis possible to fix positively the limits 
within which the Magistrate should exercise 
his discretion and prefer to express the rule 
negatively by saying that he must not in any 
way encroach upon the functions. of a Jury.” 
That was a case in which inference had to be 
drawn as to the knowledge or intention of 
the accused from certain facta spoken to by 
oredible witnesses and it was held there that 
such drawing of the ioference as to know- 
ledge or intention should, on the facts ‘of 
that particular case, have been left by the 
Magistrate, to the Jury to be empanelled at 
the Sessions. So far as the question relating 
to the Magistrate’s power to discharge the 
accused if he finds the prosecution case wholly 
improbable and the prosecution evidence pa- 
tently worthless, I do not think thatthe caseof 
National Bank of India Ltd. v. Kothandarama 
Ohetti (3) intended to depart from the earlier 
rulings. In the present case, the Sub- 
Magistrate’s judgment, the District Magis- 
trate’s order passed under section 437 and 
the evidence for the prosecution were fully 
discussed before me and I have come to the 
conclusion that the District Magistrate's 
prerogative under section 436 was exercised 
in this case erroneously, and on very inade- 
quate grounds; the 2nd class Magistrate 
having given very good reasons for his 
opinion that the prosecution evidénce is so 
unreliable that the accused persons ought 
not tobe committed to the Sessions and 
harassed with a trialin the Sessions Court 
on that evidence. J, therefore, set aside the 
order of the District Magistrate and direct 
all proceedings to be dropped against the 
petitioners in connection with the charge 
against them of dacoity under section 895, 
Indian Penal Code. 
Order set aside, 


(8) 21 Ind. Cas. 129; (1918) M. W. N. 728; 14 M. 
L, T. 200; 14 Or, L. J, 629, 
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SIND JUDICIAL COMMISSIONER'S 

COURT. 

URIMINAL Appear No. 70 ov 1913. 

July 9, 1913. 
Present:—Mr, Pratt, J. O. 

NABIBUX wali UMERKHAN~— 

APPELLANT 
VETEUS 


EMPEROR-——Orposıre PARTY. 

Criminal, trial — Witness re-called on order of prose- 
cuting officer —Magistrate ~—Jurisdiction—Criminal Pro- 
cedure Code (Act V of 1899), s. 540. 

A complaint for misappropriation of Government 
monies was filed by the order of an Assistant Ool- 
lector. After the close of the case for the proseou- 
tion, the Assistant Collector directed the Magistrate 
to re-oall and re-examine two of the prosecution wite 
nesses and at the same time interviewed those witues- 


ses and ordered them to give evidence. The Magis- 
trate complied with the Assistant Collector’s 
direction: 


Held (reversing the conviction and sentence), 
that, as the Magistrate had virtually abdicated his 
magisterial function and become a mere delegate of 
the Assistant Collector, the trial was without juris- 
diction, 

Appeal’ from a conviction by the Resident 
Magistrate, Sujawal. 


Mr. Dipchand T. Ojha, for the Appellant. 
Mr. Lalchand Hasomal, (Assistant Public 
Prosecutor), for the Crown. 


JODGMENT.—I do not think that the 
appellant has had a fair trial, 

He was a tapedar of Tapa Munarki in the 
Taluka of Jati and was prosecuted on a 
complaint filed by the Mukhtyarkar of 
Jati for misappropriating monies paid to him 
as Government assessment. The complaint 
was filed by the order of: the Assistant Col- 
lector of the Shah Bunder Division. After 
the close of the case for the prosecution, 
two t1pedars who had given evidence for 
the prosecution were re-called and re-examined 
by the Magistrate in order to prove the 
handwriting of the accused on the receipt 
which he is said to have given for the 
payment of the assessment. The Public 
Prosecutor explains that he had not examined 
the witnesses on this point asa they had said that 
they were not acquainted with the accused’s 
handwriting. But the witnesses were 
subsequently interviewed by the Assistant 
Collector and ordered to give evidence. 
This phrase—ordered to give evidence— 
occurs in an astonishing letter writ- 
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“ten by the Assistant Collector to the Magis- 


trate in respect of one of the two 
witnesses. In that letter the Assistant 
Collector directs the Magistrate to re-call 
and re-examine tbe witness. I trust 
the Assistant Collector will, on considera- 
tion, realiza the impropriety of making use 
of his official position to procure evidence 
and of interfering with the conduct of the 
trial in the Magistrate’s Court. 

The Magistrate complied with the direc- 
tion given by the Assistart Collector and 
recorded the evidence of the two tapedars. 
When he did so, he virtually abdicated his 
magisterial function and became a mere 
delegate of the Assistant Collector who had 
initiated the prosecution. 

The trial has been without jurisdiction, 
for a Magistrate cannot ba both Judge and 
a delegate of the prosecutor. 

1 reverse the conviction and sentence, 
and, as the appellant has already under- 
gone two-thirds of the sentence inflicted 
by the Magistrate. Ido not think it neces- 
sary to order a re-trial, 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
CURIMINAL Rererenoe No. 193 or 1914. 
March 30, 1914, 
Present:—Mr. Justice Piggott. 
3 HAR NARAYAN— APPLICANT 
TETSuUsS 


RAMJI DAS—Obvposits PARTY. 

Criminal Procedure Gode (Act V of 1898), s. 562— 
“Dishonest misappropriation and cheating,” meaning of 
—Penal Code (Act XLV of 1860), ss. 498, 404, 417, 
418, 419, 420—Statute, construction of. 

The words of a Statute should be given the extended 
meaning of which they are reasonably susceptible 
rather than the meaning as restricted by context, 
when such restriction would reduce them to mere 
surplusage. 

The words “dishonest misappropriation” in section 562 
of the Code of Criminal Procedure apply to the offence 
of criminal misappropriation in all its forms and arein- 
tended toinclude offences punishable under section 404 
as well as under section 403 of the Indian Penal Code. 
Similarly, the word“cheating”in the same section covers 
the offence of cheating in all its forms and is intended 
to include offences punishable under sections 418, 419 
and 420 as well as under section 417 of the Indian 
Penal Code, ` 
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Criminal reference made by the Sessions 


Judge of Moradabad as per bis letter No. 281, 


VIII 
dated 11th March 1914. 


Mr, M. L. Agarwala, for the Applicant. 

JUDGMENT.—I am clearly of opinion 
that the words “dishonest misappropriation” 
in section 562 of the Code of Criminal 
Procedure apply to the offence of criminal 
Misappropriation in allits forms and are 
intented to include offences punishable 
under section 404 as well as under section 
403 of the Indian Penal Code, Similarly 
the word “cheating” in. the same section 
covers the offence of cheating in all its 
forms, and is intended to include offences 
punishable under sections 418, 419 and 420 
as well as under section 417 of the Indian 
Penal Code. Otherwise the words in ques- 
tion are mere surplusage, the case of 
offences punishable under sections 403 and 
417, Indian Penal Code, being sufficiently 
covered by the provisions which follow with 
regard to all offences punishable “with not 
more than two years’ imprisonment”, The 
argument to the contrary based on the 
distinct specification of the offences of 
“theft” and “theft ina building’ does not 
impress me, the maximam period of 
imprisonment under sections 879 and 380 
of the Indian Penal Code being in each 
case more than two years, No doubt, the 
word “theft’? means simple theft and 
covers section 379, Indian Penal Code, only, 
“bab it does not follow that the words 
“cheating” and ‘dishonest misappropriation” 
have a similarly restricted meaning. I 
would prefer to give to the words of a 
tatute an extended meaning of which they 
are reasonably susceptible, rather than 
interpret their meaning as restricted by 
context, when such _ restriction would 
reduce them to mere surplusage. Jet the 
record be returned. 

Record returned, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

Orimtnat APPEAL No. 49 or 1913. 
July 10, 1913. 
Present:—-Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
NURO AND OTHERS—-A PPELLANTS 


versus 


EHMPEROR— Opposite PARTY.. 
Penal Code (Act XLV of 1860), s.299—Savage attack 
—Dangerous wounds followed by blood poisoning and 
fever-—Murder. 


A person was savagely attacked with murderous 
weepons and, was dangerously wounded in con- 
sequence of which he was detained in hospital for 
over 40 days where he developed symptoms of blood 


poisoning followed by brain fever and eventually 
died: 


Held, that the wounds were the cause of death and 
the accused were guilty of murder. ; 

Criminal appeal from the order of the 
Additional Sessions Judge, Sukkar- Larkana. 


Mr. F. J. de Verteuil, for the Appellants. 
The Public Prosecutor, for the Crown. 


JUODGMENT.—It has finally been con- 
tended on behalf of the appellants that the 
hatchet or sword wounds given to Zahri 
in the course of the attack did not actually 
cause his death. It has been urged that 
the wounds, though .serious, had in a great 
measure healed up in the hospital and 
that blood-poisoning supervened causing 
brain fever, which brain fever must be held 
to be the real cause of death. Now, the 
particular facts of each case have to be 
taken into consideration to determine whe- 
ther the wounds or injuries received were 
or were not the cause of death within the 
meaning of section 299 of the Indian 
Penal Code. Here, there was a savage 
attack upon Zahri with murderous weapons, 
hatchets and swords, resulting in dangerous 
wounds. These wounds were seven in 
number, of which the following three were 
the most: severe as described by the Sub- 
Assistant Surgeon: (1) An incised bori- 
zontal wound 7 inches long, 4 inches 
broad, 3 inches deep communicating with 
the left lung; (2) a horizontal incised 
wound 5 inches long, 2 inches broad and 2 
inches deep on the left shoulder; (8) a 
horizontal incised wound 5 inches long, 
2 inches broad and 2 inches deep fracturing the 
left elbow. Looking to the nature of these 
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wounds it is not surprising to find 
from the medical history sheet put in by 
the Snb-Agsistant Surgeon that Zahri suffer- 
ed continuously from high fever from the 
date of admission to hospital on the 14th 
Jaly up to the 24th August when symp- 
‘toms of blood-poisoning developed followed, on 
the 25th August, by symptoms of brain 
fever. The Sub-Agsistant Surgeon stated 
that, on the following day, Zahri was taken 
away from hospital by his relatives as there 
appeared to be no hope of his recovery and 
they desired that he should die in his own 
village. His death appears to have oceurred 
on the day after bis arrivalin his village. 
The plain inference on these facts would 
appear to us to be that the wounds inflicted 
on Zahri were the cause of his death. But 
the Sub-Assistant Surgeon gave certificate on 
the 3lst August that brain fever was 
probably the cause of death which he ex- 
plained in his letter of the 14th September 
to mean that the wounds were not the cause 
of death. In his subsequent statement, 
however, before the Magistrate and at the 
trial he further explained that what he 
meant was, that the wounds were the 
indirect cause of death. Looking to the 
nature of the wounds and the medical 
history sheet we have no hesitation in 
coming to the conclusion that the latter- 
explanation of the Sab-Assistant Surgeon 
is. correct and that the wounds were the 
cause of death within the meaning of sec- 
tion. 299 of the Indian Penal Code. We are 
fortified in this conclusion by a consideration 
of the cases referrad to in paragraph 429 of the 
3rd Edition of Mayne’s Criminal Law. 

We, therefore, confirm the convictions and 
sentences and dismiss the appeal. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
CRIMINAL Rerexexrce No. 1231 o 1913. 
February 4, 1914, 
.Present:—Mr, Juatica Ryves and 
Mr. Justice Piggott. 
EMPEROR— APPLICANT 
1ETSUS 


PIARH LAL—Oprosire PARIY. 
U. P. Municipalities Acs (TI of 1900), s. 147— 
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Disobedience of notice—Validity of wotice to be con- 
sidered before conviction. i 

A conviction cannot be had under section 147 of the 
Municipalities Act, for the disobedience of a notice 
issued by a Municipal Board unless the Court is 
satisfied that the notice was lawfally issued by the 
Board. 

Ohhote v. Municipal Board vf Lucknow, 9 0. ©. 29; 
8 Cr. L. J. 205, Queen-Empress v. Jasoda Nand, 20 A. 
501; A. W. N. (1898) 141, followed. 


Criminal reference made by the District 
Magistrate of Cawnpore as per his letter 
No.{886/[II, dated 20th December 1913. 
` Mr. Malcomson, for the Crown. 


JUDGMENT.—This is a reference by the 
District Magistrate of Cawnpore under the 
following circumstances. A written notice 
was served on one Piare Lal by the Munici- 
pal Board of Cawnpore ordering him to pull 
down a chhajja recently built by him on 
the eastern side of his house and also to 
demolish a do-manzila on .the western side 
within one week. He did not do so and was 
charged in consequence under sestion 147 
of the Municipalities Act I of 1900. He 
admitted receipt of this notice, but stated 
that he had not constructed any building 
without permission but that he had made 
ordinary repairs. No further evidence was 
tendered. on behalf of the prosecution. The 
Bench trying the case held no offence had 
been proved against the accused and dis- 


. charged him. The District Magistrate moved 


this Court suggesting that the validity of 
the notice issued by the Board was one 
which could only be questioned under section 
152 ofthe Municipalities Act and that not 
having been so questioned it was not open 
to the accused to attack its validity ina 
Oriminal Court in defence of a charge 
under section 147. What he was exactly 
charged with in this case was disobedience 
of a written notice lawfully issued by the 
Municipal Board under the powers conferred 
upon it by Chapter VII of the Act. It 
seems to us that before any one can be 
‘convicted of au offence under this section 
the Court must “be satisfied that what he 
had disobeyed was a notice lawfally issued 
by the Board under the powers, conferred 
upon if by the Act. This was held in 
Ohhote v. Municipal Board of Lucknow 
(1) by one of us. It seems also to be 
in conformity with the principle laid down 


(1) 90. 0. 29; 3 Ur. L, J, 205. 
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by a Bench of this Court in Queen Empress v. 


Josoda Nand (2). 
Let the papers be returned. 
(2) 20 A. BOL; A. W. N. (1898) 141. 


SIND JUDICIAL COMMISSIONER’S 
COURT. ` 
CRIMINAL REVISION APPLICATION No. 59 oF 
1913. 

July 24, 1913. 
Present:—Mr. Pratt, J. O., and 
Mr. Hayward, A. J. C. 

PIRU ABDULLA— APPLICANT 
versus 


EMPEROR—Opposite PARTY, 

Oriminal Procedure Code (Act V of 1898), s. 122— 
Judicial inquiry—Surety not to be rejected without 
taking evidence. 

An inquiry under section 122, Criminal Procedure 
Code, being a judicial inquiry, a Magistrate 
cannot refuse to accept a surety on the ground 
of his knowledge as Magistrate that the surety’s in- 
nocence of connection with thieves is far from cose 


tablished. 
Imperator v. Mahro, 2 S. L. R. 11; 10 Or. L. J. 225; 


Crown v. Kamal, 2 S. L, R. 15; 10 Cr. L. J. 230; Em- 
peror v. Haji Usman, 7 Ind. Cas. 592; 48, L. R. 18; 
11 Or. L. J, 497, referred to. 

Application for the revision of an order of 
the Sub-Divisional Magistrate, Shah Bander. 
Mr. Parsram Tolaram, for the Applicant. 

The Public Prosecutor, for the Crown. 


JUDGMENT.—This is an application for 
revision of an order made by the Sub- 
Divisional Magistrate, Shah Bunder, refusing 
under section 122, Criminal Precedure Code, 
to accept two sureties (wiz) Hafiz Rato and 
Wadero Arab. We find that the Magistrate 
has.made no order rejecting the sarety Arab, 
and as itis still open to the accused to tender 
this man as surety, it is unnecessary for us 
to make any order asto Arab. As to the 
other surety Hafiz, the Magistrate says that 
he cannot be accepted on any account, as, he 
says, he knows from Magisterial experiense that 
his innocence of connection with thieves is 
far from established. We take this to mean 
that the Magistrate has knowledge that this 
man is nota fit surety. But we have held 
that the inqairy under section 122 is a 
judicial inquiry ; and this being so, the rule 
applies that a Magistrate cannot import his 
own knowledge into a case without giving 
evidence. A fortiort a Magistrate is not 
justified in relying on bis personal knowledge 


INDIAN GASES. 


(1914 
In re DINE3H CHANDRA BHATTACHARIGE, 


and dispensing with an inquiry and taking 
no evidence at all. . 

It is quite conceivable that if the inquiry 
had been held, evidence might have been 


taken which would have induced the Magis- 
trate to alter his opinion. 
We reverse the order of the Magistrate 


as to this surety and direct him to follow the 
procedure indicated inthe case of Imperator 
v. Mahro (1) and Orown v. Kamal (2) and 
Emperor v. Baji Usman (3). He should 
examine the sureties as to their fitness and 
take such evidence as the accused may give, 
and basa his decision on the evidence so 
recorded. 


Order reversed, 
(1) 28. b, R. 11;10 Or. L, J. 225. 
(2) 2 S. L. R. 15; 10 Cr. L. J. 280. 
(8) 7 Ind, Cas, 592; 4 S. L. R. 18; 11 Cr. L. 
J. 497. 


CALCUTTA HIGH COURT. 
Crvit Reverence No, 7 or 1912 UNDER TAN 
‘Leagan Practitioners Act. 
August 28, 1912. 
Present:—Mr. Justice Chitty and 
Mr. Justice Teunon, 
In re DINESH CHANDRA BHATTA- 


OHARJEER, A Mocurpar. 

Legal Practitioners Act (XVIII of 1879), s 14—- 
Mukhtear—Sukhtear having no license to practise in 
Revenue office—Alisconduct— Commission of misconduct 
as private individual—Jurisdiction of Commissioner to 
report to High Court. 

In the course of a Land Registration Appeal the 
Commissioner found that the conduct of a Mukhtear, 
who had no license to practise in a Revenue office, 
had been grossly improper and fraudulent, because he 
had fraudulently transferred cercain properties and 
made certain discrepant statements one or other of 
which must have been falso, he accordingly submitted 
a veferance to the High Court recommending the 
Mukhtear’s dismissal: 

Held, that, as the misconduct according to the 
Commissioner’s report was committed not in 
the capacity of a Mukhtear but as a private indi- 
vidual, and came to light only atthe hearing of an 
appeal in a case to which he was nob a party but 
only a witness,the matter did not fall within the 
purview of section 14 of the Legal Practitiontrs Act 
aud the Commssioner had no authority to report the 
Mukhtear to the High Court. 

Reference under section 14 of the Legal 
Practitioners Act of 1879 made by the Com. 


missioner of the Dacca Division, 
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Babu Bimal Ohandra Das Gupta, for the 
Mukhtear. . 

Baba Ram Charan Mitra (Senior Government 
Pleader) in support of the reference. 

JUDGMENT.—This isa reference under 
section 14 of the Legal Practitioners Act 
(XVIII of 1879) in the matter of Dinesh 
Chandra Bhattacharjee, a Mukhtear of Tengail, 
in the District of Mymensingh. He was ad- 
mitted as a Mukhtear onthe 9th October 1906, 
and his certificate which was renewed on 27th 
January 1912 authorises him to practise 
in the Courts of Munsifs and in all Criminal 
Courts of first instance. The reference is 
made by the Commissioner of the Dacca 
Division, who in the course of Land Registra- 
tion appeal came to the conclusion that- the 
. conduct of the Mukhtear Dinesh Chandra 
Bhattacharjee had been grossly improper and 
fraudulent. The Commissioner accordingly 
framed two charges against the Mukhtear (1) 
with having fraudulently transferred to one 
Jadab Lal Chandhuri the share which he had 
purchased in estate No 12 of the Mymensingh 
Tauzi, and (2) with having made certain dis- 
crepant statements in regard to his purchase of 
thé property, one or other of which mustihave 
been falso. The Mukhtear was called upon 
to meet these charges. No fresh evidence 
- appears to have been recorded, but the Com- 
missioner, acting upon the materials before 
him in the Land Registration appeal and 
the Mokhtear’s explanation, found that both 
charges were proved and has recommended 
that the Mukhtear be dismissed. 


A preliminary objection is taken to this 
referenceor report that it is ultra vires, 
The Mukhtear Dinesh Chandra Bhattacharjee 
admittedly has no license to practise in. any 
Revenue office, nor has he been charged at 
any such office with misconduct. The 
misconduct, which the Commissioner reports, 
was comritted’nct in Dinesh Chunder Bhat- 
tacharjee’s capacily as a Mukhtear practising 
‘ina Revenue cfiice, but as a private individual 
and it came tolight only in the hearing 
of an appeal in a case in which he was not 
a party but only a witness. We think, 
therefere, that the matter does not fall 
within the purview of section 14 of the 
Act and thatthe objection must be upheld. 
A further objection to the Commissioner's 
report is that he recorded no evidence in . 
support of, or to ‘refute the charges. It 
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would have been only right and proper to 
have examined the parties concerned with 
the certificate sale and also Jadab Lal 
Chaudhuri to whom the Mukhtear is said 
to have subsequently sold the property 
which he had purchased. We need not 
consider the further point which was raised 
that the Commissioner of the Dacca Division 
had no power to report to this Court under 
section 14 (a). On this reference we hold 
that the Commissioner had no authority to 
act as he did or to report to this Court. 


At the same time there are circumstances 
calling for an inquiry into the Mukhtear’s 
conduct. Asa Division Bench empowered 
only to deal with the reference we are 
unable to take further action in the matter, 
but we direct the Deputy Ragistrar to lay the 
papers before the Chief Justice in order that 
the Court may, if it thinks fit, order an 
inquiry under section 13. 


SIND JUDICIAL COMMISSIONER'S 
2 COURT. 
CRIMINAL APPEAL No. 63 or 1913, 
July 24, 1913. 
Present:—Mr, Pratt, J. O., and 
Mr. Hayward, A J. CO, 
IMAMBUX wald KHUDABUX—APPELLANT 
$ versus 
EMPEROR—Opposiry Party | 

Perjury,.charge of—Contradictory statements Pres 
sumption, 

Where a charge for perjury is based on two con» 
tradiotory statements, every possible presumption 
in favour of the reconciliation of the statements 
should be made. 

Queen-Emipress v. Ghulet, 7 A. 44; Queen-Hinpress 
v. Ramji Sujabrao,10 B. 124, referred to. 

Appeal from the judgment of the Additional 
Sessions Judge, Sukkur. 

Mr. Wadhumal Oodharam, for the Appellant. 

The Public Prosecutor, for the Crown, 

JUDGMENT.—The accused has teen 
convicted of giving false evidence on three 
separate charges. The Sessions Judge has 
not recorded separate convictions and eene 
tences on each head of charge as he should 
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have done, but has sentenced the accused to 
undergo three years’ rigcrous imprisonment 
for the offence of perjury. The first head 
of charge is in the alternative and refers to 
two contradictory statements. These were 
made by the accused in giving evidence, first 
before the Sub-Divisional Magistrate, and 
secondly, before the Sessions.Court. The first 
statement is `I know Hajul; she was accused’s 
wife. She died about seven or eight days 
ago. I donot know how she died, but in 
the morning Bagh called me out and told 
me that the previous night Hajul had had 
an attack of kidney pain and she had died.”’. 
The second statement is “Hajul died about 
two months ago. Bagh came and told me 
in the morning that his wife was suffering 
from kidney pain and I went and saw her 
and returned to my house. Next morning 
Bagh came and said his wife had died of 
kidney pain that night.” These statements 
are said to be discrepant because in the first 
statement the accused says he does not know 
how Hajul died, whereas in the second 
statement he says he went and saw her when 
she was suffering from kidney pain. But, 
it does not necessarily follow that, because 
she was suffering from kidney pain, that she 
died of it, or that the accused should know 
that her death was due to that disease, It isa 
well known rule that in the Crown cases where 
the charge is based on contradictory statements, 
every possible presumption in favour of the 
reconciliation of the two statements should be 
made. See remarks of Dathoit, J., in Queen- 
Empress v. Ghulet(1) followed in Queen- Empress 
v. Ramji Sajabarao (2). We do not think 
that the two statements forming the basis 
of=tke charge are irreconcilable and, there- 
fore, the conviction on that charge must fail. 


The third charge or the only part of it that 
is considered in the judgment *of the Sessions 
Court is the statement made by the accused 
that Bagh is his cousin. This statement has 
been erroneously considered by the Sessions 
Judgein the first head of charge. But the 
prosecution did not include it in that head of 
charge. On the 8rd countit is charged as 
a false statement made in the Sessions Court 
and, therefore, the onus is on the prosecu- 
tion to prove affirmatively that Bagh is ihe 
cousin of the accused. But the only evidence 


(1) 7 A. 44. 
(2) 10 B. 124, 
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tendered by the prosecution is the former 
statement of the accused before the 3rd 
class Magistrate that Bagh is his cousin. 
This is clearly insufficient, for that former 
statement may be either false or mistaken, 
On this head of charge also the prosecution 
must, therefore, fail. 

As to the second charge, however, the case 
is stronger. That charge is'that the accus- 
ed gave false evidence before the Sessions 
Court when he said that he had said to the 
Sub-Divisional Magistrate that he visited 
Hajual on the night previous to her death. It 
is a matter of record that the accused mada 
such a statement to the Magistrate and we 
agree with the lower Court in believing that 
the evidence was not mistaken, butintentionally 
false, for a comparison of this statement shows 
that the accused was improving his evidence ` 
in order to benefit Bagh who was on his trial 
for murder. , 

We confirm the conviction as under the 
second head of charge and reduce the sentence > 
to one of rigorous imprisonment for six 
months, 

Conviction confirmed, 


PUNJAB CHIEF COURT. 
Criminar Revision Petition No. 1965 or 1913, 
March 12, 1914. 

Present:—Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Rattigan. 
CHANDAR BHAN AND ANOTHRR— AGOUSED 
— PETITIONERS 
veTSUs 


HMPHROR—Resronpent, 

Companies Act (V1 of 1882), s. 74—Filing balance- 
sheet within year—Director resigning before ewpiry 
of year—Not liable for failure to file—Mere ceasing to 
hold necessary qualification shares, effect of— 
Vacation of office of Directorship. 

A Company is not by law obliged to file a balance- 
sheet tilla year from its registration is complete, and a 
Director of the Company who resigus office he- 
iore the expiry of the year cannot be fixed with lia- 
bility under section 74 of the Indian Companies Act, 
VI of 1882, for failure to file a balance-sheet with 
the Registrar of Joint Stock Companies. 

Act VI of 1882 is not precise on the point, but 
under English Law the mere ceasing to hold the 
necessary qualification shares involves vacation of 
his office by a Director, and this is made clear by 
section 85 (2) of the new Act VII of 1913. 


t 


. (1). 
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Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the Sessions Judge, Lahore Division, dated 
8th August 1918, confirming that of the 
Magistrate, Ist Class, Lahore District, dated 
16th May 1913, convicting the petitioner. 

Mr. Gokal Ohand Naurang, for Mr. Bhagat 
Ram Puri, for the Petitioner. 

JUDGMENT.— The petitioners, Ohander 
Bhan Hooja and Ram Labhaya, young men of 
very indifferent education and said to be the 
sons respectively of a retired Police Sergeant 
and a deceased Patwari, have been convicted 
under section 74, Indian Companies Act, VI 
of 1882 and sentenced to fines of Rs. 200 
each, 


The Company here concerned was 
registered as “The Indian National Benefit 
Society, Limited, Lahore,” on the 8th April 
1911. Its professed objects were on the 
same grandiose scale as those of another 
society started in. 1911, in which also 
Chandar Bhan took a prominent part 
discussed in our judgment in Chhabildas v. 
Emperor and Ohandar’ Bhan v. Emperor 
The articles of association for -both 
Companies were practically identical, ‘and 
adopted almost en bloc from a standard 
form in use elsewhere. The learned Sessions 
Judge dealt with the-two cases on one day, 
and we can only suppose that he was misled 
by such features as are common to the two 
cases into assuming, without looking care- 
fully into the matter, that the convictions 
were here equally justified. It may ‘very 
well be the case that the connection of the 
petitioners with the present Company was 
discreditable to begin with and possibly 
dishonest, but it is quite clear to us that 
their convictions cannot stand. i 


The petitioners joined the Company as 
Directors in August and September 1911, 
but both resigned their posts early in March 
1912, transferring their qualification shares 
to their successors. Itis alleged`by them, 
and apparently with truth, that they took 
no fees as Directors and attended no meetings 
during their brief connection with the 
Board. The Sessions Oourt .has assumed 
that they continued to be Directors for over 
11 months, but of this there is no proof 
and we observe that none of the documents 


(1) 23 Ind. Cas. 608; 15 Or, L. J, 300, 


INDIAN OASES, 


749 


referred to in the Magistrate’s record as 
Exhibit P. A, B, O, or D.A are to be found 
on that record. Act VI of 1882 is not 
precise on the point, but under Hnglish Law 
the mere ceasing to hold the necessary 
qualification shares involves vacation of his 
office by a Director, and this is made clear 
by section 85 (2) of the new Act VII of 
1913. 

The petitioners have been convicted ag 
Directors on account of failure to file a 
balanee-sheet with the Registrar of Joint 
Stock Companies within twelve months 
after the Company had been registered, 
On the present meagre record we must 
hold that they were not Directors when the 
year expired, and the lower Courts are 
clearly mistaken in thinking that they can 
nevertheless be fixed with liability because 
they held office temporarily for some six 
months of the year. The Company was not 
by law obliged to file a balance-sheet till 
the year was complete, and no Directors 
could compel the Managing Director or 
other officials to prepare that balance-sheat 
at an earlier stage. The petitioners ceased 
to have even & nominal voice in the affairs 
of the Company from at latest the 12th 
March 1912, and the balance-sheet was 
not due till the 8th April. It is neither 
sound Jaw nor common fairness to expect 
them to do that which they had no power 
to do during the intervening period of 
nearly a month, and we can only suppose 
that these men were proceeded against because 
the real culprits, the Managing Director 
and others, had disappeared before the 
prosecution was started on a complaint dated 
5th December 1912. 


We are certainly not prepossessed in 
favour of the petitioners who may well 
have known all along that no good could 
come of a Company launched on the public 
in the reckless and deceptive manner 
indicated by what little we can gather ag 
to its history. The petitioners are, however 
saved from liability on the present charge 
against them by the fact that they severed 
their connection as Directors in time. 

The revision is accordingly allowed, 
The convictions of both men are set aside 
and their fines of Rs. 200 each will be re- 
funded if paid. 


Petition allowed. 


750 
dn re MR, 0. H. CLEMENTS, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ÜRIMINAL MISCELLANEOYS APPLICATION No. 93 
or 1918. 
July 24, 1913. 
Present:—Mr. Pratt, J. O., Mr. Kemp, A J.C., 
and Mr. Hayward, À. J. ©. ` 


In re Mr. C. H. CLEMENTS, 

Criminal Procedure Code (Act V of 1908), s. 4 (r) 
— Pleader accepting engagement in Court not autho- 
rized to practise — Duty. 

It is the duty of a Pleader-who appears in a Orimi- 
nal Court of a District to which his sanad or certificate 
does not apply to inform the Magistrate that he can- 
not appear as of right and to apply for permission 
under section 4 (r) of the Criminal Procedure Code. 
The better course is not to accept a fee or an engage- 
ment until that permission has been accorded, but if 
the Pleader accepts the engagement before attending 
the Magistrate's Court he ought to explain to his 
client that his appearance will be contingent on tho 
Magistrate’s permission. 


This was a referenc3 from the District 


Judge, Hyderabad. 
The Public Prosecutor, for the Crown. 


JUDGMENT,—This rule wasissued to Mr, 
Clements in the following circumstances. 


Mr. Clements holds a license to practise 
as a Pleader in the Courts of the Hyderabad 
District. It wag decided bya Fall Bench of 
this Court in the case of Kimatrai v. 
Empsror (1) that this license gave no authority 
to its holder to appear in the Criminal Courts 
of another District. The decision was passed 
on the 16th September 1910. Nevertheless, 
Mr. Olements in April 1918 accepted a 
fee of Rs. 20 to represent an accused 
person in a case before a Magistrate at 
Kotri in the Karachi District and before 
receiving the fee he did not tell -his client 
that his appearance was contingent on the 
Magistrate’s permission under section 4 (r), 
Criminal Procedure Code. As a matter of 
fact, the Magistrate refused to allow Mr. 
Clements to appear and he was, therefore, 
unable to represent his client. 


Mr. Clements seeks to justify his conduct 
on two grounds. He says that he had 
received a letter from the Registrar of this 
Court informing him that his sanad would 
not be extended to the Civil Oourts of 


(1) 9 Ind. Gas. 717; 4 8. L. R. 207; 12 Cr. L. J. 
118. 
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Kotri and that he inferred that he 
might practise in the Criminal Courts. 


His second ground ‘is that he had appeared 
twice before in this Court and did not 
anticipate that permission would be refused 
by the Magistrate. As tothe first ground 
it is clear that a refusal to extend the sanid 
to the Civil Courts could not imply that the 
sanad had been extended tothe Oriminal 
Oourts. No such order had been passed and 
we are satisfied that Mr. Clements did not 
believe that he bad a right to appear ina 
Magistrate’s Court at Kotri. As to the 
second ground it may be that he hoped to 
get permission, but that is at best, merely 
a wWitigating circumstance. It is the duty 
of a Pleader who appears in a Criminal Court 
of a District to which his samad or certificate 
does not apply to inform the Magistrate that 
he cannot appear as of right and to apply for 
permission under section 4 (r) of the Code of 
Oriminal Procedure. The better course is 
not to accept a fee oran engagement until 
that permission has been accordéd. Bat if 
the Pleader accepts an engagement before 
attending the Magistrate’s OCourthe ought 
to explain to his client that his appearance ` 
will ba contingent on the Magistrate's per- 
mission. Mr. Clements did not adopt either 
course. He took his stand on the Registrar's 
letter and pretended to be a person authoris- 
ed to practise in the Criminal Courts at 
Kotri. This was a mere pretence whereby he 
decaived hisclientand attempted to deceive the 
Magistrate Moreover, hedeclined to return the 
fee when permissionto appear was denied him 
and he uggravated his refusal by claiming to 
keep the fee against expenses with respect 
to which there was no agreement between 
himand his client. He must have known 
that he had no lien on the fee, and these 
circumstances, together with his attitude in 
Court, suggest that he was in part actuated 
by a- desira to recover what he says was 
already owing to him. Before passing order 
on the case we desire to give Mr. Clements 
an opportunity of making reparation by 
paying Rs. 29, the fee that he received, to 
the Nazir, District Court, Hyderabad; for the 
purpose of being refunded to his client. 


We defer passing final orders till this day 
fortnight. 


As Mr. Clements has re-paid the fee we 
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think it unnecessary to do more than record 
this order cenguring him for misbehaviour. 
Censure recorded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Criminat Revision Aprrication No, 82 oF 
1913. 
July 24, 1913. 
Present:—Mr. Pratt, J. O., and 
Mr. Kemp, A. J.C. 
RAMZAN—Accusep—APPLicant 
TETEUS 
NOOR MAHOMED YAOUB—OOMFLAINANT 


— OPPONENT, 
Workmen’s Breach of Contract Act (XIII of 1859)— 


Contract to perjorm higher services than manual labour | 


not within Act. 

An agreement to render services far higher than 
those of manual Jabour is nota contract within the 
meaning of Workmen’s Breach of Contract Act. 

Emperor v. Naga Tima, 17 Ind. Cas. 789; 14 Bom. 
L. R. 956; 18 Cr. L. J. £58 and Purna Chandra Nan- 
dan v. Tarak Nath Chandra, 4 Ind, Cas. 413; 26 ©. 
917, 10 Or. L. J. 577, referred to, 


Revision application against the order of 
the City Magistrate, Karachi. 


Mr. Mulchand Maghanmal, for the Appel.’ 
lant. 
The Public Prosecutor, for the Crown. 


JUDGMENT. 

Pratt, J. C.—This isan application for re- 
vision ofan order made by the City Magistrate, 
Karachi, under section 2° of the Workmen's 
Breach of Contract Act, XIII of 1859. 

The applicant entered into an agreement 
with his employer on the 28th November 1910 
to serve him at bis butcher’sshop fortwo years 
at a monthly wages of Rs, 80, The agreement 
which is in writing makes no reference to 
manual labour. By clause € of the agree- 
ment the applicant bound himself to give 
an account of his daily sales every even- 
ing. By clause 7 he admitted that he had 
received an advance of Rs. 60 and agreed 
to give credit for the advance of Re. 60 
from the pay of the last two months of 
the period contracted . for. By clause 8 
he agreed in case of default to re-pay Rs. 720 
wages for the full period plus the advance 


of Rs. 60. 
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The Magistrate found that the applicant 
without lawful excuse left the service of 
his employer in the third month and ordered 
him to re-pay the advance of Rs, 60, 


Now it is admitted that the applicant 
had todo manual work at the shop, for 
he ent and dressed the meat for sale, It may 
be conceded, therefore, that he was a'workman. 
But the Act applies to. contracts for the 
performance of work and it seems to us 
that this contract is not within the Act. 


The only service expressed in the cone 
tract is that of sales and rendering of an 
account of sales. The duties of a clerk 
or shop assistant do not involve manual 
labour and even if the agreement implies 
that some manual Jabour has to be performed, 
the agreement is much wider in its scope 
than the agreements contemplated by the 
The Act is a penal enactment and, 
therefore, subject to the rule of strict 
construction [See Emperor v. Naga Tima (151. 
In Purna Ohandra Nandan v. Tarak Nath 
Chandra (2) the agreement was that of a 
grinder of surgical instruments who 
was paid not only by wages, but by a 
share of the profits. The Court held that 
the Act had no application for there wera 
provisions in the agreement under which 
the workman was entitled to privileges 
for above those of an ordinary artificer or 
labourer, So bere there are provisions ‘in 
the agreement which require the applicant 
to render services far higher than those 
of manual labour. 


Again, the Act only applies when the 
advance has been made on account of any 
work which the workman shall have con- 
tracted to perform. Here the werk and labour 
for the first twenty-two months were fully 
paid for by wages. If the advance had 
been really on account of work it would 
have been recoverable from the wages 
payable at the beginning of the term of 
service. The advance was, therefore, not really 
on account of work at all, but was merely a 
pretence with the object of shaping the 
transaction into a form to which the 
Act would apply; and also of leaving the 
applicant indebted to his employer at the 


o) 17 Ind. Cas. 789; 14 Bom. L. R. 956; 13 Or, L, J, 
853 


(2) 4 Ind, Cas. 418; 860. 917; 10 Cr. L. J. 577. 
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close of the period of service and so 
compelling him to re-engage himself. The 
advance was similar to that referred to in 
In re Abdul Rasul (3), a loan re-payable out 
of wages. 

The Magistrate, therefore, should not 
have made an order under section 2, but 
should have left the employer to his 
civil remedy under clause 8 of the 
agreement, 

I have examined and given my opinion 
on the merits of this application, for it is 
important that- Magistrates should exercise 
.groab caution in applying an Act 
which might very easily be used as a means 
for enforcing a species of slavery. But as 
applicant complied with the order and refund- 
ed the advance no penal proceeding was taken 
against him and we have no jurisdiction to 
interfere. We have already held following 
Emperor v. Balu Salaji (4) that proceeding 
under the first part of section 2is not a 
criminal proceeding: I would, therefore, 
reject the application. 

Kemp, A.J. O.—I agree with the learned 
Judicial Commissioner that under the cir- 
stances of this case we have no jurisdiction 
to interfere; see Hmperor v. Balu Salari (4). 
1 would, however, like to add that in my 
opinion there has been no “wilfol” refusal 
to perform in this case. The use of the 
word “wilful” suggests deliberation’ and 
that can hardly be urged where the appli- 
cant has already worked for over two mouths 
and forfeited his wages by not completing 
the third month, If his act had been wilful 
would he have left before completing the 
third month and getting wages for itP His 
act in leaving may have been without lawful 
excuse, but I cannot say it was “wilful.” 
The Magistrate has not dealt with this 
aspect of the case. 

Again, I think on the facts of this case 
it might fairly be argued that if the 
advance was not against wages, but against 
the work to be done in the last two months 
of the service, the applicant has still an 
opportunity of doing that work and the 
complaint is premature, The appropriation 
. of the advance to the remuneration for the 


(3) 11 Ind. Cas. 586; 13 Bom, L. R. 548; 12 Cr. L, 


J. 402. 
(4) 1 Ind. Cas, 887; 83 B. 25; 10 Bom. L. R. 1126; 


8 Cr. L, J. 409. 
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last two months of service might, where 
the wages are Rs. 3C per month, fairly be 
taken as against the work to be performed 
during those two months. The mere 
breach of contract of service by the applicant 
in the 3rd month does not necessarily imply 
that he will fail to carry out a speoific contract 
to-re-pay the ‘Rs, 60 by’ working during 

the last two months, 
I think, however, the advance was against 

wages and not work. 
Application rejected, _ 


MADRAS HIGH COURT. 
Criminar Revision Oases Nos, 702 to 707 
or 1918. 

Oase Reraerup Nos. 98 ro 103 or 1913, 
November 4, 1913. 
Present:—Mr. Justice Sankaran Nair. 

In re AMBU AND otseass—Acovusen, 

Workmen's Breach of Contract Act (XIII of 1859)— 
Contract to work for twelve years. 

A contract to work 8 hours a day for 12 years, for 
wages not shown to be above the market-rate, and 
to Jive in any house that may be provided, being 
otherwise a form of slavery, is illegal. 

Where an advance made toa workman is merely - 
a loan, Act XIII of 1859 does not apply. 

Cases referred for. the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 


‘of South Canara, in his letter, dated 21st 


October 1913. 

ORDER.—I agree with the District 
Magistrate, The contract by the accused 
to work for 12 years every day from 7 to 
124. a. and 2 to 5 p. m., and to live in any 
house that may be provided for them, for 
wages ata rate that is not shown to be so 
far above the market-rate as to bea suffi- 
cient compensation for submission to what is 
otherwise a form of slavery is clearly 
illegal. Moreover, the advance is merely a 
loan. Act XUT of 1859 has no applis 
cation. The Magistrate’s orders are set aside, 


Orders set aside, 


Vo. XXIII] 


. RAMANADHAN PATTAR v., ACHUTA VARIER. 


MADRAS HIGE: COURT. 
Crvit Revision Patitron No. 994 or 1912. 
February 24, 1914. 
Present: —Mr, Justice Seshagiri Iyer. 
K. RAMANADHAN PATTAR—PtaintirF— 
PETITIONER 
versus 

ACHUTA VARIER AND OTHERS— 
Dersenpants— Responpents, 

Limitation Act (IX of 1908), Sch. I, Art. 116—Suit 
for rent—Registered document. 

A suit for rent under a registered document is 
governed by Article 116. 

Vythilinga Pillai v. Thetchanamurti, 3 M. '76;'5 Ind. 
Jur. 76; Ambalavana Pandaram v, Vaguran, 19 M. 52; 
5 M. L. J. 228; Ramakrishna Chetty v. Subbaraya lyer, 
18 Ind. Cas. 64; 24 M. L. J. 54; (1918) M. W. N. 303 
and Chengiah v. Thimma Nayanim, 6 Ind. Cas. 766; 
7M. L. T. 419, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Uourt to revise 
-the decree of the Court of the Subordinate 
Judge of Palghat, in Small Oause Suit No. 
496 of 1912. 


Mr. 0. V. Anantakrishna Iyer, for the 
Petitioner. 
` Mr. O. Madhavan Nair, for the Respondents. 


JUDGMENT,—Whatever may be my own 
view regarding the applicability of Article 
116 of the Limitation Act to suits for 
rent under a registered document, I am bound 
by the course of decisions in. this Presidency 


commencing with Vythzlinga Pillai v. Thet. 


Ohanamurti Pillai (1). This same principle 
has been applied to cases reported in Ambala- 
vana Pandaram v. Vaguran (2) and in Rama- 
krishna Ohetty v. Subbaraya Iyar (8) and 
has been expressly followed in Ohengiah 
v. Thimma Nayanim (4). On these authorities 
the suit is not barred by limitation. I 
reverse the decision of the Subordinat Judge 
end direct him to re-place the suiton his 
file and to dispose of it according to law. 

~ Costs will abide the result. 


_ Petition allowed. 
(1) 3 M. 76;5 Ind. Jur. 76: 
(2) 19 M. 52; 5 M. D, J. 228, 
(8) 18 Ina. Cas. 64; 24 M. L. J. 54; (1918) M. W. N. 
303. 
(4) 6 Ind. Cas. 766; 7 M. L. T. 419. 
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ALLAHABAD HIGH COURT. 
Execotron Seconp APPEAL No. 1001 or 1913. 
March 25, 1914, 
Present:—Justice Sir George Knox, Kr. 
GOKUL CHAND—Decaer-HoLpeR— 
APPELLANT 
versus 


BH IKA— JUDGMENT- DEBTOR— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 2, 
3—-Payment out of Court— Certificate of payment— Fact 
of payment inserted in application for emecution, 
whether valid— Certificate of payment. . 

Order XXI, rule 2 of the Civil Procedure Code points 
to a definite proceeding with a petitions on the part 
of a decree-holder and a formal act by the Court. It 
signifies that a decree-holder should come forward 
and in some special well-defined speech or writing 
certify to the Court that money payable under his 
decree has been paid out of Court, and thaton the 
decree-holder so certifying the Court shall record thu 
same accordingly. 

In an application for exeoution the fact of payment 
out of Court by the judgment-debtor was omitted from 
the column in which it ought to have found a place, 
but it was mentioned in the body of the application 
with the remark that the judgment-debtor had 
endorsed the payment on the copy of the decree in his 
own handwriting and affixed his signature: 

Held, that the Court was not bound to recognize 
such clandestine mention of payment. 


Second appeal against the decree of the 
District Judge of Meerut, reversing that of 
the Munsif of Ghaziabad. 

FACTS.—The decree-holder applied to 
execute his decree after 3 years from the 
date of the decree. He filed a copy of 
the decree on which there was an endorse- 
ment in the handwriting of the judgment- 
debtor of the payment of an amount out of 
Court. In the application to 
execute the decree it was stated that a sum 
of Rs. 20 had been received out of Court 
and that the judgment-debtor had made an 
endorsement in his own handwriting on the 
copy of the.decres. The first Court held 
that the payment extended the period of 
limitation and allowed the application. The 
lower Appellate Court was of opinion that 
the payment not being certified could not 
be taken into consideration by the execut- 
ing Court. It, therefore, dismissed the 
application as time-barred. The decree- 
holder appealed. 


Mr. P. L. Banerji, for the Appellant, con- 
tended that all that the law required was that 
the decree-holder should certify the payment 
to the Court executing the decree. No parti- 
cular form was preseribed for the certificate 
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nor was any time prescribed within which 
payments had to be eertified. The applica- 
. tion of the decree-holder contained a states 
ment that the money was received by him 
- out of Court and this was a sufficient certi- 
ficate of payment by the decree-holder as 
required by Order XXI, rule 2. There was no 
warrant for the contention that the certi- 
ficate of payment by the decree- holder must 
be an independent proceeding not amounting 
to the application for the execution of the 
decree. This view was supported by the 
opinion of Messrs. O. Kinealy and Rampini 
in their standard commentary on the -Code 
of Civil Procedure. There was no case of 
any Qourt which decided that a certificate 
of payment made by the decree-holder in 
his application for execution of the decree 
would not be sufficient. 


Mr. P. D, Tandon, for the Respondent, urged 
that there was a change in the law as 
enacted by the Code of 1908 and an un- 
certified payment could not be looked at even 
for the purpose of saving limitation. In the 
present case the decree-holder never certified 
the payment to the | ourt and he never in- 
tended that his application for execution 
should be treated as such. 


Mr. P. L. Banerji was heard in reply. 


JUDGMENT.—The appellant is one Gckul 
Chand. He holds a decree against the re- 
spondent Bhika which he obtained on the 
28th of August 1909. He does not appear 
to have attempted to take out execution 
proceedings until the 5th of February 1913. 
The decree _woald, therefore, be barred by 
limitation. But the decree-holder in his 
application for execution has inserted the 


following words:— The period of limitation’ 


for the execution of the decree was up to the 
28th of August 1912. However, the judg- 
ment-debtor paid tothe decree-holder a sum 
of Rs. 2Uon account of interest on the 27th 
of January 1912 within three years of the 
date of the decree and Naubat, judgment- 
debtor, endorsed the payment on the decree 
-in bis own handwriting and affixed his 
signature. With ‘effect from the aforesaid 
date the decres-holder is entitled to compute 
afresh period of limitation andthe decree 
ig within time.” 


It is worth noting in connection with this 
that the application for execution does not 
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follow the language used in rule 11, Order 
XXI, Civil Procedure Oode. That rule 
requires the decree-holder to note whether 
any, and ifso, what payment or other ad- 
justment of the matter in controversy has 
been made. The application as it stands has 
at its heading only the words, “whether any 
adjustment, has been made,” and the entry in 
the column intended for that purpose simply 
says, no adjustment was made. Bhika, the 
respondent denied that any payments had 
been made. The Court of first instance 
tried the issue whether the payment of Rs. 20 
had been made. It found that Bhika had paid 
Rs, 20 to the decree-holder on the 27th of 
January 1912. Bhika appealed and. the Dis- 
trict Judge of Meerut refrained from decid- 
ing this particular issue. He held that 
this payment has not been certified by 
the decree-holder to the Court, and that 
Order XXI, rule 3, Civil Procedure Code, 
prevented any Court executing the decree 
from recognizing a payment which had not 
been certified, Thus holding, he allowed 
the appeal and dismissed the application for 
execution. In appeal here it is contended 
that the decision of the lower Appellate 
Court on this point is wrong. The decree- 
holder was not bound by any period of 
limitation and the present application for 
execution in which the payment was men- 
tioned was a sufficient certificate of such 
payment within the meaning of Order XXT, - 
rule 2. It appears to me that the action of' 
the decree-holder in the form in which it has 
been made in the present case is nob such a 
certificate of payment as was intended by the ` 
Code. Looking at the application, I hold 
that the application was what it represented 
itself to be, namely, an application for execu- 
tion of the decree. The omission of the fact 
of payment from’ the column in which it 
ought to find a place and in which we expect 
to find it would stand in the decree-holder’s 
way, and the introduction of payment at an 
unusual place is a mere after-thought on 
his part and is not in my opinion, a certificate 
of payment. It is true that no form ig pres- 
cribed for a “certificate. Bat the wording 
of rule 2, Order XXI, signifies that a decree- 
holder ` shall come forward and in some 
special well-defined speech or writirg certify 
to the Court that money payable under hig 
decree has been paid out of Court. The 
rule goes on to say that on the décree. 
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holder so certifying, the Court shall record 
the same accordingly. 
definite procseding with a petition on the 
part of the decres-holder aud a formal act 
by the Court. Vothing of that kind occurred 
in the present case, and I agree with the 
lower Appellate Court in holding that the 
Court was bound not to recognize this men- 
tion of- payment slipped in in this guasz 
clandestine manner, I, therefore, dismiss this 
appeal with costs, ` 


i. Appeal dismissed, 


OALCUTTA HIGH COURT. | 
Srconp OrviL Appeats Nos, 2244 ann 2300 
oF 1911. 

April 16, 1914. ` 
Present:—Mr. Justice Fletcher and 
Mr. Justice Richardson. 
£ In No. 2244 ov 1911. 
BAMA OHARAN BHATTACHARYYA — 
PLAINTIFE— APPELLANT 
versus 
BOGALA CHARAN KUNDU AND orasrs— 
Derenpant3— RESPONDENTS, 
` dN No. 2300 or 1911. 
BOGALA CHARAN KUNDU— 
Derenpant No, L— APPELLANT 
f versus ` 
BAMA CHARAN BHATTACHARYYA — 
Piarntizrg—andD NAGENDRA NATH SET 
AND ANOTHER— REMAINING Dsrandant3— 


RESPONDENTS. 

Civil Procedure Code (Act ¥ of 1908), O. XXI, r. 63 
—Suit by decree-holder 
Defence that decree was collusively obtained, whether 
available to defendant—TInsolvency -Adjudication — 
Creditor of insolvent, if can enforce claim, without 
leave of Cowri—Pleadings. 

In a suit under Order XXT, rule 63, of the Civil 
Procedure Code, a Court is not restricted to determine 
only the.question as to whether the property ought 
7 to bs attached or not. But when the decree-holder 
has been guilty of fraud in obtaining a decres, and 
has owing to that fraud purchased the property him- 
self, if he brings a suit uuder the rule on the rejeo- 
tion of his claim, the defendant-in the suit, against 
whom be had fraudulently obtained the decree and 
purchased the property, is entitled to set up the case 
that the suit from the beginning to the end was a 
fraud. 


All this points to a . 


‘of them, and also for 


against judgment-débtor— . 


Naranayyan v. Nageswarayyan, 17 M. 389, followed 

Gulibai v. Jagannith, 10 B 659, distinguished. 

After an adjudication order, no creditor of a per: 
sou, who has been adjndicated an insolvent, is at 
liberty to enforce any claim against the insolvent or 
against his property without the leave of the Court, 
as provided by both the Presidency Towns Insolvency 
Act and the Provincial Insolvency Act. 


Appeal from the decree of the Suab-Judge 
of Hooghly, dated May 11th, 1911, modifying 
that of the Second Munsif’ of Arambigh, 
dated June 30th, 1910. 


FACTS.—This is au action for declara- 
tion of plaintiff’s titis to the disputed 
lands and for confirmation of his possession 
a declaration that 
they are not.liable to be” attached in 
execution of a decree obtained by defendant 
No. 1 against the other defendants. 

Plaintiff's case is that defendant No. 2, 
Nagendra Nath Set, and his late younger 
brother Upendra Nath Set jointly borrowed 
Rs. 800 from plaintiff and executed a 
hatchitta in plaintiff’s favour. Upendra 
died and defendant No. 3, Probala Dasi, is 
his ‘sonless widow. Plaintiff brought a 
suit in the Third Sub-Jadge’s Court, 
Hooghly, against defendants Nos. 2 and 3 
upon this hatekitla and secured an ex parts 
decree. In execution of this decree de- 
fendant No. 1, Bogala Charan Kundu, who 
had secured a money decree against de- 
fendants Nos. 2 and 3, intervened and 
prayed for rateable distribution. That prayer 
was rejected and then defendant No. 1 


` made bids for purchase of some of the 


attached properties, but as plaintiff made 
the highest bids, the defendant No.1 was 


unsuccessful in making” auction-purchase 
of any ‘property. The plaintiff was the 
auction-purchaser and took sy mbolical 


possession of the austion-purchased properties 
by aid of the Oourt. The plaintiff is in 
possession since then. But defendants Nos. 
2 and 3 in collusion with defendant No. 1 
caused the latter to attach the properties 
in suit and the dwelliug house of defendants 
Nos. 2 and 3 in execution of his decree. 
The plaintiff- preferred aclaim which was 
allowed with respect to the dwelling house, 
bat disallowed with respect to the Gastu, 
khirh? and boro putur Hence this suit 
by the plaintiff. 

Defendants Nos. 1 and 3 only appear to 
contest the action and have put in two 
separate written statements. They allege inter 


, 
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alia that plaintiff's action was a fraudulent 
one, and the hatchitta2 on which he based 
his claim was a forged one, and that it 
was got upafter the death of the husband 
of defendant No. 3. 
| The principal point for decision is:— 
Whether the plaintiff's money-decree is 
collusive and fraudulent and whether the 
plaintiff's auction-purchase under the decree 
did confer any’ title to the plaintiff? ` i 

The first Court held thatthe defendants 
failed to make out their allegations, and 
decreed the suit. 

On appeal. the lower Appellate Court 


held that defendants Nos. 1 and 3 failed’ 


to prove that defendant No. 2 did not take 
any loan from the plaintiff and the decree 
obtaiccd by the plaintiff was not binding 
upon defendant No, 2, and that the execution- 
sale did not pass defendant No. 2’s half 
share in the properties in suit to the 
plaintiff. With respect to defendant No. 3, 
the Court found that the decree against 
her wasa nullity as her husband did not 
execute the hatchitta in plaintiff’s favour 
and that, therefore, the plaintiff's auction- 
purchase did not confer upon him any title 
with respect to the half share of defendant 
No. 8 in the properties in suit. So the 
plaintiff got a decree with respect to the 
half share of defendant No. 2. 

From that decree both the plaintiff and 
the defendant No.1 appealed tothe High 
Oourt. 

In No. 2244, 

Babus Sarat Ohandra Roy Ohaudhury 
- and Dhirendra Krishna Roy, for Babu 
ome Chandra’ Chakravarti, for the Appel- 
ants, 

Babu Narendra Kumar Bose, for the Re- 
spondent. 

In No. 2300. 

Babus Dwarka Nath Ohakravarti and Hart 
Bhushan Muheriee, for the Appellant. 

Babus Sarat Ohandra Roy Chaudhury and 
Dhirendra Krishna Roy, for Babu Gobinda 
Ohandra Ohakravarti, for the Respondents. 


JUDGMENT, 


In No. 2244, 


FLETCHER, J.—This is an appeal from a 
judgment of the learned Subordinate Judge 
of Hooghly, dated the 15th May 1911. The 
suit was brought by the plaintiff, according 


to the plaint, to establish his title to and 
recover possession of certain properties 
mentioned, in the Schedule. The suit was 
valued at Rs. 300 and the Court-fee was 
paid upon that amount, The facts appear 
to be as follows:—The plaintiff alleged that 
he lent to the defendant No.2 who, it ap- 
pears, is an insolvent and to the husband of 
the defendant No. 3 a sum of Rs. 800 on a 
hatchitia. That waa lent as long ago as 
Bysack 1308, B. S., corresponding with April 
1901. Subsequently, the plaintiff sued the 
defendants Nos, 2 and 3 upon that hatchiita 
and obtained an eg parte decree in June 1904. 
In execution of that decree, the property 
was sold and the plaintiff himself became 
the. purchaser. The defendant No. 1 had also 
obtained a money-decree against the defend- 
ants Nos. 2 and 3, and, after the plaintiff's 
purchase the defendant No. l, in execution 
of his decree in 1908, attached certain por- 
tions of the property that the plaintiff had 
purchased in execntion of his own decree, 
The plaintiff thereupon preferred a claim 
and his claim was allowed as regards the 
dwelling house only but was disallowed as 
regards the other properties. The plaintiff 
thereupon brought this suit to establish his 
title. 


The learned Subordinate Judge has found, 
and with those findings of fact we are not 
at liberty to interfere, that the husband of ` 
the defendant No. 3, that is, Upendra, 
did not sign the hatchttia sued upon, 
That document, the finding-of the learned 
Judge shows conclusively, was, in his opinion, | 
a forgery. The story, that was setup by 
the plaintiff and his witnesses during the 
trial of the case about the execution of this 
document at9 a.m. of the 25th Bysack 1308, 
the learned Judge disbelieved. He came to 
the conclusion that Nagendra, the defendant 
No. 2, signed his brother's signature to that, 
not as the Karta of the family or owing to 
any inability of Upendra to write his own 
name, but to enable the plaintiff, if it became 
necessary to enforce his claim on the hatchitia, 


to obtain a decree not only against the defen- 
‘dant No. 2 but against his brother Upendra 


also, The learned Judge also found that 
the defendant No. 3, the widow of Upendra, 
was never served with any notice in the suit 
in which the decree was obtained on the 
hatchitia. On those findings, the lower 
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Appellate Court came tothe conclusion that 
the decrea was fraudulent as regards the 
third defendant and that the plaintiff’s claim 
to the property, so far as regards the interest 
of the deceased Upendra, ought to be disallowed 


and, as regards that property, it dismissed. 


the plaintiff’s suit. d 

Against that decision, the learned Vakil, 
who has appeared on behalf of the 
plaintiff in this appeal, has urged many 
points. With the findings of fact of the lower 
Appellate Court, of course, the learned Vakil 
is not able to quarrel; but he wishes to 
dissociate his client, the plaintiff, from his 
position as an auction-purchaser, which 
clearly he wasfrom that either of a forger 
or an abettor to, a forgery, as found by the 
learned Judge of the Court of appeal below. 
The learned Judge not improperly thought 
that the position of the plaintiff in this 
transaction from the time of the forging of 
the name of Upendra down to his purchase in 
execution was one and the same and that it 
was impossible to take the plaintiff’s title 
under the sale certificate and not lock at the 
transactions in which he had been concerned 
which had proceeded the purchase in execu- 
tion, In my opinion, the learned Judge was 
‘obviously right in that. 

Then, it is objected that, in a suit under 
Order XXI, rule 63, Civil Procedure Code, 
the Court cannot go into any question except 
` whether the property ought to be attached 
or not. In support of that, the learned Vakil 
for the appellant has referred us to the case 
of Phul Kumari v. Ghanshyam Misra (1), 
decided by the Judicial Committe of the 
Privy Council. That case goes far to sup- 
port the decision of the learned Judge that 
this case is not a suit under that rule. 
That case came before the Jndicial Com- 
mittee of the Privy Council on a matter as 
to what was the proper Court-fee in a 
suit of that nature and the Privy Council 
decided that the fee was Rs. 10, as being 
for a suit to review an order or judgment 
of a Court not established by the royal 
Charter. The. plaintiff apparently paid 
Rs. 10 as Court-feo in this case ‘and the 
learned Judge made him pay the ad valorem 
fee according to the value of the property 
given in the Schedule to the plaint. It is 
said that there is a conflict of judicial de- 

(1) 350. 202; 112 O. W. N. 169; 35 I. A. 22; 7 0. L. 


J. 36; 5 A. L. J. 10; 17 MW. L. J. 618; 2 M. L. T. 506; 10 
Bom. L. R. 1. 


cisions as to what can be gone into in a suit 
of this nature. The case that has been re- 
lied upon by the learned Vakil for the ap- 
pellant is the case of Qulibai v. Jagannath 
(2). That case, however, was a very Giffer-. 
ent case from the present and, as I read the 
judgment of Sir Charles Sargent, he did not 
mean to suggest that when the actual 
decree-holder has been guilty of fraud in 
obtaining a decree and has owing to that 
fraud purchased the property himself, if he 
brings a suit under Order XXI, rule 63, Civil 
Procedure (Code, on the rejection of his 
claim, the defendant in the suit, against 
whom he fraudulently obtained the decree 
and owing to such fraud has improperly 
purchased the property, is not entitled to 
seb up the case that the suit from the 
beginning to the end was a fraud. The de- 
cision of Sir Charles Sargent does not seem 
to me to tonch that question. On the other 
hand, we have the decision of the Madras 
High Court in the case of WNaranayyan v. 
Nageswar Ayyan (8),in which Mr, Justice 
Muttusami Ayyar and Mr. Justice Best came 
to the conclusion that, in a suit of this 
nature, itis open to the defendant to show 
‘that the suit was collusive and fraudulent. 
The present case is nota case such as the 
one which Sir Charles Sargent was consider- 
ing in Qulibai v. Jagannath (2), where a 
stranger to the decree was setting up the 
case that the decree was obtained fraudulent- 
ly, but it isa case where the very person 
who never was served with the notice of the 
proceedings and whose husband’s name was 
forged, according to the finding of the learned 
Judge, on the document sued upon sets 
up the case that the decree and all pro- 
ceedings that are consequent thereon are 
fraudulent. No case has been aited to us 


. which shows that a person who is a party to 


the suit and has been defrauded is not en- 
titled to set up such a case. In my opinion, 
the decision in the case of Naranayyan v. 
Nageswar Ayyan (8) is correct. 

Then, there was another question which 
was raised before the learned Judge, and that 
was that the plaintiff alleged that he paid 
off the morigage of one Asutosh Mukerjee. 
The. learned Judge says that itis not safe 
to act upon the plaintiff’s statement with re- 
gard to that, Asutosh haing apparently a close 


(2) 10 B. 659. 
. (8) 17 M. 389. 
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relation . of the plaintiff. The Judge might 
have somewhat harshly used the plaintiff in 
coming to that finding; but if the plaintiff 
has been so harshly used, ia the view that 
the learned Judge took of the evidense, he 
has only got himself to blame, because if he 
put forward a document as genuine which 
the Court found tobe a forgery andif the 
story set up by him was found to be false, 
it is contrary to human nature to say that 
that story did not re-ach upon the mind of 
the learned Judge when he refused to be- 
lieve that the endorsement of payment on 
the back of Asutosh’s mortgage had been 
satisfactorily proved. The learned Judge in 
this case, no doubt, thought that, if the plaint- 
iff was capable of being a party to a forgery 
at 9 a, of the 25th Bysack 1308, there 
was nothing to prevent him fram being a 
party to the forgery in putting his relative’s 
endorsement on the back of the mortgage-bond 
of Asatosh Mukerjee. Having regard to the 
findings of fact that the ledrned Subordinate 
Judge came to, it is impossible for us to 
disturb the judgment appealed from. The 
present appeal, therefare, fails and must be 
dismissed. We make no order as to coats, 


Ricuareson, J.—I agree as to the merits. 
As to the defencss open toa defendant in 
such a suit as this, regard being had to the 
mode ia which the plaintiff framed his suit 
and the prayer for delivery of possession, 
it seems to me that the learned Judge in the 
Court below was justified in admitting the 
defences which he has admitted and in 
dealing with the casein the manner in which 
he has dealt with it by his judgment. 


In No. 2300. 


Tt appears that the second defendant in 
this case has been adjudicated an insolvent, 
Of course, any property that he had has 
vested, if he has been adjudicated an insol- 
vent within the limitsof the Presidency 
town, in the Officiat Assignee of the Presi- 
dency town and, if he has been adjudicated 
an iosolvent under the provisions of the 
Provincial Insolvency Act, then inthe Court 
of the place where he residesor carries on 
business. Both the Presidency Towns Insol- 


vency Act and the Provincial Insolvency Act , 


provide that, after the adjudication, no 
creditor of a person who has been adjudicated 
au insolvent is at liberty to enforce any claim 
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against the insolvent or against his property 
without the leave of the -Court. No such 
sanction of the Court has been obtained in 
this case and, therefore, the appellant in this 
case has no locus standi before us. On that 
ground the present appeal failsand must be 
dismissed. We make no order as to costs. 


This order is made without prejudice to 
any claim that the dppellant has against 
the person representing the estate of the in- 
solvent, if-he be so advised to enforce ib. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Civiu Revision Aprnioation No, 59 cr 1913, 
March 31, 1914, 
Present: —Mr. Justice Rafque and 
“Mr. Justice Piggott. 
Proet CHATAR BUGH—Ptasntirr— 
APPELLANT i 
VETS 


Pandit RAGHBEER DAY AL—Derewpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
15 — Arbitration —Agreement to refer to arbitration— Re- 
vocation—Supersession of reference—Apprehension of 
misconduct of arbitrator, whether good ground for 
supersesston. f 

In the case of an agreement to refer to arbitration 
come to out of Court, neither party can revoke the 
agreement at his own will and pleasure; but either 
party may do so for good and sufficient canse. A 
reference to arbitration made under the orders of the 
Court cannot be terminated by a mere revocation on 
the part of either the plaintiff or the defendant, but 
can only be superseded by an order of the Oourt. The 
fact that one of the parties concerned has lost faith 
in the fairness or impartiality of the arbitrator is 
not a valid ground for superseding the arbitration. 
Corruption or misconduct on the part of the arbi- 
trator is a good ground for setting aside the award 
after the same has been received, but, a Court is 
not authorized to take cognizance, during the pone 
Geucy of the arbitration proceedings, of an allegation 
that the arbitrator is corrupt or partial or is miscon- 
ducting himself so as to suspend the proceedings in 
arbitration and, if satisfied of the truth of the alle. 
gation, to supersede the arbitration before any award 
has been received, ` 

Bombay Fire Insurance Co. v. Ahmedbhoy, 1 Ind. 
Cas. 14: 11 Bom. L. R. 1, referred to, 


Application for revision against the decree 
of the Subordinate Judge of Agra, dated 20th 
June 1912, 

Mr. Nihal Ohand, for the Appellant. 

Mr. Durga Oharan Banerit, (for the Hon’ble 
Dr, Tej Bahadur Sapru),for the Respondent. 
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JUDGMENT. 

Piegort, J.—The reviaional jurisdiction 
of this Court is being invoked by a plaintiff 
Whose claim for a sum of Rs. 1,200 plus 
interest has been dismissed by the Additional 
Subordinate Judge of Agra under somewkat 
peculiar circumstances. .The suit, having 
been duly instituted, was referred to arbitra- 
tion by an agreement under para. l of the 
second Schedule to the Civil Procedure Code, 
The arbitrator had been directed to submit 
his award ty August 8th, 1911. On July 
20th, 191], the defendant presented to this 
Court an application, supported by affidavit, 
asking the Court to supersede the arbitration, 
on the ground that he had lost confidence in 
the fairness and impartiality of the arbitrator. 
The .Court directed that this application 
should come up for orders on July 28th, 1911, 
after notice to the plaintiff’s Pleader; it did 
not take the precaution of issuing orders to 
the arbitrator to suspend his proceedings 
pending the disposal of the said application, 
It isa matter for controversy whether the 
plaintiff’s Pleader did ordid not receive notice; 
` tho record does not show that de did, and on 
the date fixed (July 28th, 1911) the. matter 
was actually heard and disposed of ex parte. 
The Court had no ‘materials before it except 
the affidavit fled along with the application 
of July 20th, 1911, and this affidavit is very 
badly drafted and does not bind down the 


deponent to affirming anything material as” 


of his own personal knowledge. The Court, 
however, contented itself with taking note of 
the fact that no one appeared to contest the 
application, and thereupon passed an order 
superseding the arbitration and fixing a date 
for proceeding with the snit. It at the same 
time issued an order to the arbitrator direct- 
ing him to send in all papers connected with 
the proceedings before him. Ib would seem 
that this order reached the arbitrator on 
July 30th, 1911, and his reply reached the 
Court on August Ist,1911. He sent in a 
large number of papers, and with the rest, 
an award in favour of the plaintiff for 
Rs, 1,200 plus a certain amount of interest, 
the said award purporting to be dated July 
27th, 1911. The plaintiff went up to this 
Court in revision against the order. of 
July 28sh, 1911; but a Bench . of this 
Court held that no “case” had yet been 
“decided” within the meaning of seation 115 
of the Oivil Procedure Code, and that there 
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could be no interference at this stage. 


By the time the learned Subordinate 
Judge came to take up the suit again, it 
would seem that he was beginning to entertain 
an impression unfavourable to the plaintiff’s 
condact of the case, at any rate he passed a 
peremptory order requiring the personal 


attendance of the plaintiff on the 
next date fixed for hearing. The case 
then came up on June 20th, 1912, 


the plaintiff being represented by Pleader, 
but not appearing in person as directed. 
His Pleader put in these applications one 
after the other, all of which were rejected 
by the Court. One at least of these appli- 
cations was very improperly worded, and 
I feel compelled to place on record theim- 
pression, lefton my mind by a perusal of 
the proceedings of that date, that there 
‘was some loss of temper on both sides. A 
mere inspection of the order by which the 
learned Subordinate Judge finally dismissed 
the plaintiff’s suit suggests that it was 
written in haste and in some agitation of 
mind. The order as passed does not specify 
under what provisions of the Code of Civil 
Procedure it purports to be passed; and it cer- 
tainly seems open to argument whether the 
Court intended toapply the provisionsof Order 
XVII, rule 2, or those of Order IX, rule 12, 
Civil Procedure Code. .When a Court 
comes to the conclusion that a plaintiff 
_before it has so mismanaged his case that, 
whatever may be the merits of his claim, 
it is rightand properthat his suit should 
be dismissed without an adjudication on 
the merits, it is most desirable that the 
Court should itself pause to consider, 
and should place clearly on record, the 
precise provisions of the law under which 
~it proposes to act. The plaintiff appealed 
to the District Judge against the order of 
dismissal; but the District Judge held the order 
to have been passed under Order IX, rule 12, 
Civil Procedure Code, and not to be open 
to appeal. The question of the propriety 
of the District Judge’s order is not bes 
fore us, and there has been no argument 
on the point. I mention the matter only 
by way of explaining the unsatisfactory 
position into which the litigation has now 
got and as accounting for the plaintiff’s delay 
in bringing the matter before this Court 
in revision, 
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The plaintiffs contention now is that 
the Subordinate Judgé’s order of July 28th, 
1911, superseding the arbitration was either 
altogether without jurisdiction, or at any 
rate was vitiated by such material irregularity 
as to make it a proper subject for interference 
by this Court in revision. If this order 
be seb aside, it is further contended that 
the Subordinate Judge had no jurisdiction 
to proceed with the suit himself, and that 
all his subsequent orders, up to and includ- 
ing the order dismissing the suit, are 
equally without jurisdiction. Tt is further 
suggested that we should quash this order 
of dismissal, and remand the case to the 
Court below, with directions that it should 
take cognizance of the arbitrator’s award 
in favoar of the plaintiff, and either pass a 
decree in the terms of that award, or consider 
whether it is open to it, at this stage, to 
pass an order setting aside the award under 
paragraph 15 of the second Schedule to 
the Civil Procedure Code. 


We were taken in argument through a 
great deal of the voluminous case-law 
on the subject; bub most of the cases 
cited seem to me but remotely relevant 
to the facts before us. It is 
settled Jaw that, in the case of an 
agreement to refer to arbitration come to 
out of Court, neither party can revoke 
the agreement at his own willand pleasure; 
but either party may doso for good and 
sufficient cause, and various cases have 
arisen in which ‘the Courts have been 
called upon to inquire into the validity 
or sufficiency of the cause alleged for 
revoking such an agreement. It was con- 
ceded - before us in argument that 
reference to arbitration made under the 
orders of the Court cannot be terminated 
by a mere revocation on the part of either 
plaintiff or defendant, but can only be 
superseded by an order of the Court. The 
second Schedule to the Code of Civil 
Procedure specifies certain cases in which 
the Court may supersede a reference to 
arbitration made under its orders; the fact 
that one of the parties concerned has lost 
faith in the fairness or impartiality of the 
arbitrator is nowhere laid down as a 
valid ground for superseding the arbitra- 
tion. OUorruption or misconduct on the part 
of the arbitrator iu a goud ground for 
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setting aside the award after the same has 
been received; but it is nowhere laid down 
that the Court is authorized to take 
cognizauce, during the pendency of the 
arbitration, of an allegation that the 
arbitrator is corrupt or partial or is 
misconducting himself so as to suspend the 
proceedings in arbitration and, if satisfied 
of the truth of the allegation, to supersede 
the arbitration before any award has been 
received. It is contended that the Court 
must be presumed to have inherent jurisdic- 
tion to do both these things, for good 
cause shown. The learned Advocate for 
the defendant in this case, who is himself 
a most distinguished authority on the subject 
of the Law of Arbitration, could only 
refer us to one reported case, Bombay 
Fire Insurance Oo. v. Ahmedbhoy (1), 
where this proposition was laid down. 
I must confess to grave doubts. on 
the point. The learned Judge of the 
Bombay High Court speaks of the neces- 
sity of protecting a patty from "multiplied 
expenses” and “interminable delays” on the 
part of the arbitrator. With all respect for 
his opinion, I suggest that in an arbitra- 
tion conducted under the orders of the 
Court (and this is the case with which 
we are now dealing), the Court has very 
large powers of control against “‘intermi- 
nable delays,” at any rate it can provide 
at once by its order specifying the period 
within which award is to be returned. It 
seems to me unsound on general principles 
to invoke the “inherent jurisdiction” of 
the Court in a matter for which provision 
appears to be made in the Code itself. I am 
by no means satisfied that the intention 
of the second Schedule to the Code of 
Civil Procedure is not that, when once a 
reference to arbitration has been made under 
the orders of the Court, the reference 
should only be superseded for one of tha 
reasons given in the Schedule itself, and 
that allegations of corruption or misconduct 
against the arbicration should be left to be 
dealt with under para. 15, after the award 
has besn received. 


I should be quite content, however, to 
dispose of the matter now before us on 
the principles laid down by Mr, Justice 


(1) 1 lud. Cas, 14; 11 Bom. L. R, 1. 
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Davar in Bombay Fire Insurance Oo. 
v. Ahmedbhoy (1). The inherent jarisdic- 
tion of the Court, if it can be called into 
play at all in this fashion while the 
arbitration is pending, should be cautiously 
and sparingly exercised, and only when 
it is obvious that the ends of justice 
would not be met by requiring the dis- 
satisfied party to wait and see what the 
award might be, and then ta assail it 
on the ground of corruption or misconduct, 
if satisfied that such allegations can be 
made out. An application to a Court to 
interfere with an arbitration proceeding 
pending under its order should at least 
suggest grounds for supposing that the 
applicant will suffer some irreparable injury 
if prompt action is not taken. In the 
present case the learned Subordinate Judge 
seems tome to have taken action on an 
unsatisfactory application, supported by a 
worthless affidavit. Having decided to 
entertain that application, he did not at 
‘once issue orders to the arbitrator to suspend 
his proceedings pending enquiry: he did 
not cause notice of the application to be 
formally served on the opposite party; 
Jhe superseded thé arbitration with no 
legal evidence before him of any one 
single fact justifying his interference, 
and he did so by an ea parte order which was 
not prefaced by ‘any finding that the plaintiff 
or his Pleader had notice of the date fixed 
for hearing the defendant's applicativa. Now 
weare dealing in this case with an order 
which was admittedly not within the juris- 
diction of the Court below under any: of 
the provisions of the Code of Civil Procedure 
which deal specifically with the whole 
question of submissions to arbitration. The 
order can only be justified, if at all, by invak- 
ing the inherent jurisdiction of the Court. 
Under these circumstances I do think that 
itis both proper and necessary that this 
Court, having the record before it in revision, 
should consider the circumstances under 
which that inherent jurisdiction was invoked 
and the manner in which it was exercised, 
In my opinion ib was invoked under circum- 
stances which did not call for its exersise, 
and was exercised with material irregularity. 

I think that if we set aside this order of 
July 28th, 1911, and all subsequent orders 
in the case as passed withont jurisdiction, 
we cau direct the Court below to take up 
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and consider the question of the validity of 
the award. It was suggested in argument 
that the provisions of Article 158 of the first 
Schedule to the Indian Limitation Act (Act 
IX of 1908) would prevent this. In reply 
to this I hold that the defendant’s applica- 
tion of Jaly 20th, 1911, was, though premature 
and irregular in form, in substance a plea of 
corruption and misconduct against the arbi- 
trator. The Court would have jurisdiction 
to take cognizance of it as an objection 
against the award, and todo so on the date 
on which it takes cognizance of the award 
itself. I would hold further that the award, 
though received by the Court on August Ist, 
1911, bas not, in consequence ofthe mistaken 
order of July 28th, 1911, been legally before 
the Court below at all up to the present 
date. That Court should, therefore, take 
cognizancé of it on the date on which it re- 
ceives back the record from this Court, issue 
notice of the same to the parties and allow 
ten days for objections, in case the defendant 
desires to file further objections. It may be 
matter for enquiry whether theaward was 
really made on the date which it purports 
to bear, as it would certainly amount to 
misconduct on the arbitrator’s part if he 
made the award after the Oourt’s order of 
July 28th, 1911, reached him and purposely 
ante-dated it. 

For these reasons, I would set aside the 
order dismissing the plaintiff’s suit as well 
as the order superseding the arbitration, and 
remand the case to the Oourt below with di- 
rections as suggested above. 

Rarique, J.—I concur, 

Bytse Court.—The order of the Court is 
that the order of the lower Court dismissing 
the plaintiff's suit as also the order superseding 
the arbitration is set aside and the case is 
remanded to the Court below to consider the 
validity of the award and to dispose of the suit 
according to law. The costs of this appli- 
cation will be costs with suit and will include 
fees on the higher scale, 


Order sot aside. 
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CALCUTTA HIGH COURT. 
REGULAR OIVIL Arrear No, 295 or 1910 AND 
MISCBLLANEOUS Orviu Apesar No, 653 or 1911, 
March 27, 1914, 

Present: —Mr, Justice Fietcher and 
Mr. Justice Chatterjea. 

KANAL LAL JALAN— APPELLANT 


versus 


RASIK LAL SADHUKHAHAN— RESPONDENT. 

Transfer of Property Act (IV of 1882), 3. 108 (h) 
—Estoppel—Mortgage sutt—Defendant setting up per- 
manent tenure created before mortgage—Decree that 
defendant, subsequent incumbrancer, could redeem— 
Defendant, if estopped from setting up tenancy before 
morigage—Improvement by tenant—Fiatures—Right to 
remove after determination of tenancy —Equitable right 
—Benamdar defendant in mortgage suit, estoppel 
against, whether binds beneficiary. 

In a mortgage suit the mortgagor’s tenants were 
made defendants on the allegation that they had 
taken their tenancies from the mortgagor after the 
date of the mortgage. The tenants pleaded that 
they held a permanent tenure created prior to the 
mortgage. The Court held that the tenants were 
subsequent incumbrancers and could redeem the 
mortgage within a time fixed. They having failed to 
redeem, the property was sold by order of the Court 
and the sale certificate was not made subject to any 
tenancies whatsoever: 

Held, that the tenants were estopped from saying 
; subsequently that their tenancy was prior to the in- 
terest of the auction-purchaser. 

The right of a tenant to remove buildings, if he 
has not removed them before the determination of 
his lease, is an equitable one, and in accordance with 
the usages and customs of the country. 

In re Thakoor Chunder Pramanik, B. L, R. Sup. 
Vol. (F. B.) 595; 6 W. R. 228, relied upon. 

Where a lease was not determined by any notice 
to quit and the decree in tho suit, under which the 
tenant lost his right, did not give him any opportu- 
nity to remove the buildings, the High Court allowed 
three months’ time to remove them. 

A benamdar defendant in a mortgage suit represents 
the interest of the person beneficially entitled, and 
an estoppel created against the benamdar by the 
judgment and decree in ‘the suit binds the beneficiary. 

Rash Behary Sarkur v. Mohendra Nath Ghose, 21 
Lud. Cas, 979, 19 O. L. J. 34, followed. 


Appeal from the decree of the District 
Judge of Hooghly, dated April 2nd, 1910. 

Dr. Rash Behary Ghosh and Dr, Yarat 
Ohandra Busak, for the Appellant. 

Mr. Pugh, Oounsel, Babus Dwarka Nath 
Ohakravarti, Mohendra Nath Roy and Kali 
Rinkar Ohakravarti, for the Respondent. 


JUDGMENT.—These two appeals have 
been heard together and we shall deliver one 
judgment in the two appeals as the points 
that have been raised and argued are 
common to both. The appellant before us 
acquired his interest in the property ata 
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sale held in execution of a mortgage decree 
on the l7th June, 19U7. 

The main question before ns is, are the 
respondents estopped from raising the 
question as to whether the interest that the 
appellant purshased at the sale in execution 
is subject to a permanent tenancy in favour - 
of the respondents? Bat before considering 


‘the main question raised in the Appeal No. 


653 of 1911 we will dispose cf an objection 
that has been raised to the competensy of 
that appeal. 

The case, out of which the Appeal No. 


653 of 1911 arises, has been before this 
Court before. On that occasion, the case 
was remanded to the lower Court and 


directed to be re-heard. 

On the former appeal to this Court, an 
objection was taken as to the competency 
of the appeal; but that objection was 
overruled and this case together with other 
analogous cases was remanded to the lower 
Court with this direction, “tnat these 
appeals must be allowed and the. cases 


‘remanded to the Court below in order-that 


the applications may be dealt with as pro- 
under section 244 of the 
Civil Procsdare Code”. 


Section 244 of the old Code is for the 
present purposes is identically the same 
terms as section 47 of the present Code. 
The respondent, however, objects that the 
present application is one under Order XXI, 
rule 98, of Schedule Ito the -Oode of Civil 
Prccedure and that, therefore, there is no 
appeal from the order of the lower Court. 

Having regard, howeve:, to the terms of 
the order remanding the case to the lower 
Court and to the fact that the proceedings 
in that Court are headed as being under 
section 47 of the Code of Civil Procedure, 
we do not ‘think itis open tous to go into 


thia matter. We, therefore, overrule the | 
objection as to the competency of the 
appeal. 

No such objection arises in the other 


appeal that is now before us which is an 
appeal from an original decres. Now, - as 
we have already stated, the appellant pur- 
chased the property ata sale in execation 
ofa mortgage decree. That sale took place 
in a suit (No. 57 of 1904) and the raspoad- 
ent Rasik Lal Sadhukhan | was defendant 
No, 23 in that suit. 
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MADRAS HIGH COURT. 

- Crvi, Revision Permios No. 254 or 1912. 
February 11, 1914, 
Present:—Mr. Justice Sadasiva Aiyar. 
RAVIPATI RAMAYYA—Prtaintivr— 
PATITIONER 

versus | 
ADDANKI SESHAYYA AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Inamdar and lessee—-Increase in quit-rent consequent 
on enfranchisement— Tenant, whether liable jor increase. 

Where an inam is held by lessees for a fixed period 
and the inamdar gets it enfranchised for his own 
benefit, his lessees are not liable for the consequent 
increase in the quit-rent, 

Petition, under section 25 of Act IX of 1887, 


praying the High Court to revise the decree . 


of the District Munsif of Narasaraopet, in 
Small Cause Suit No. 856 of 1911. 
’ Mr. V. Ramadoss, for the Petitioner. 

Mr. P. Nagabushanam, for the Respond- 
ents. 

JUDGMENT.—This is an` unsustainable 
petition by the plaintiff. The petitioner got 
his inam enfranchised for his own benefit and 


hence was charged: by the Government 
with the burden of paying an increased 
quit rent. He wants to racover the increase 


in the assessment from the defendants 

_ who are only lessees for a fixed number of 
years under him. The analogy of the 

mulgent tenant and his landlord has absolute- 

ly no application. These tenants agreed 

and could have agreed to pay only the 

assessment as it stood at the time of their 

lease for the period of their lease, and not 

the increased assessment which was imposed 

` at their landlord’s request for their landlord's 
benefit, The plaintiff's claim is wholly 
inequitable and I dismiss this revision peti- 
tion with costs, 
4 Petition dismissed. 
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BOMBAY HIGH COURT. 
Ontarnat OrviL Apreat No. 17 or 1913, 
Suit No. 693 or 1912, 
September 5, 1913. 

Present: —Sir Basil Scott, Kr, Chief 
Justice, and Mr. Justice Batchelor, 
Tue GREAT INDIAN PENINSULA 
RAILWAY—Dererpant— APPELLANT 
versus 
Tae MUNICIPAL CORPORATION or 


BOM BA Y— PLAINTIFE— Resronpent. 

Railways Act (IX of 189014, s. T— Words “Notwith- 
standing anything in any other enactment for the 
time being in force,” effect of— Streets, laying of Railway 
lines upon— Land Acquisition Act (I of 1894), whether 
to be resorted to-—City of Bombay Municipal Act (Bom. 
Act III of 1888), ss. 289, 298—Permtssion under 
s. 298—Hffect of 3. 289. 

The words ‘notwithstanding anything in any other 
enactment for the time being in force’, in section 7 
of the Railway Act, empower a Railway Company to 
do certain acts ‘specified in the section regardless of 
the provisions of other enactments, 

Therefore, where a Railway Company wishes to 
laya line of Railway upon and across a Bombay 
Municipal street, if is neither necessary nor appro- 
priate to proceed under the Land Acquisition Act 
or to obtain permission under section 293 of the 
City of Bombay Municipal Act. 

The effect of section 289 of the Bombay City 
Municipal Act is only to vest in the corporation 
such property as is necessary for the control, protec- 
tion, and maintenance of the street asa highway for 
public use. 


Appeal froma decree of Beaman, J., who 
tried the case on the Original Side, 

FACTS appear from the following judg- 
ment of Beaman, J, :— 

“Notwithstanding the ingenious argu- 
ments of defendant’s Counsel the point 
seems too simple to allow of any doubt, 
Without enquiring bow much or how little 
under the term “street” vests under 
section 289 of the Municipal Act, enough 
certainly does (and this was almost 
conceded) to support an action for trespass 
against any one interfering with the use 
of a public street as such. Section 293 
expressly and designedly contemplates a case 
like this. No argument hes been attempted 
in support of what was foreshadowed in the 
first issue. That was abandoned. No 
permission kas been granted. Then let me 
consider section 7 of the Railways Act. 
Js a public street “immoveable property”? 
Certainly. Does this public street belong to 
the defendant Company? Certainly mot, 
The only question remaining to be answer- 
ed is whether it is immoveable property 
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subject to the Land Acquisition Act. In 
my opinion, most surely it is. Defendant 


contends that ib is not, because it is 
already a public street, and that which 
is already public property cannot be 


acquired a second tims for a second public 
purpose. I am not aware of any authority 
or of any reason upon which that pro- 
can be founded. I am referred 
to section 10 and section 14, the latter more 
emphatically, in support of this contention. I 
am unable to see how the section can have 
any bearing or relevancy. The former 
section merely deals with damage caused 
by the Company acting under section 7 and 
pre-supposes, of course, that it is acting under 
that section. Jt is said for the defendant 
Company here, that it cannot be a trespasser 
because it is acting under statatory 
authority.. That simply begs the question. 
If it is, cedit questio. If not, it is as much 
a trespasser as though section 7 were not 
there. Section 14 cannot possibly bear the 
artificial strain put upon it to support the 
defendant’s argument. It merely deals 
with a numerous class of cases, of which 
this might have formed an example, had 
the Municipality acting under section 293 
of its Act permitted the defendant Gom- 
pany to lay its rails without any conditions. 
I do not think that any of the cases cited 
for the defendant Company are of any assis- 
tance. Nordo l think that I gain much from 
Rangeley v. The Midland Railway Oompany (1) 
upon which the plaintiff relies. That’ is 
gertainly in point, and in spite of the at- 
tempt of the defendant to distinguish 
between the provisions of section 84 of the 
Land Clauses Act in England and tha 
provisions of the Land Acquisition Act, 
the case is a good enough authority upon 
the general principle. But here I do not 
feel in ‘need of authority. I have the 
Statutes and I have only to apply them 
toa simple set of admitted facts. Under 
those Statutes the defendant Company could 
make its private terms with the Munici- 
pality, or it could acquire the portion of 
the street it needed under the Land 
Acquisition Act, But until it has done 
ove or the other it is clearly a trespasser 
upon the ‘plaintifi’s land. It does not 


‘seem to me toaffect this conclusion in the 


IN 


(1) (1868) 3 Ch. 306; 87 L. J. Ch, 818; 18 L. T. 69; 
13 W. R. 547. 


INDIAN OASES, 


i1914 


least that there may be some doubt as $o- 
the quantum of interast the plaintiff has to 
sell in progsedings under the Land Acqiisi- 
tion Act. The plaiatifs dò not prass for 
any partionlar quantum of damages and ib 
would bə safficient to award them Rs. 590 
as damages for trespass aad all aosts of 
the suit. Daclarations in terms of prayers 
(a) and (b) of the plaint and dearea in terms 
of prayer (c) thereof.” 


Messrs Binning and Ormpbell, for the 
Appellant. 
Mr, Jardine, with him Mre, Sérangmin 


(Advocate General), for ths Respondent, 
JUDGMENT. 

Scorr, ©. J.—This suit was instituted by 
the Municipal Oorporation and Commissioner 
of Bombay against the Great Indian Penin- 
sula Railway Company to establish that the 
defendant Company could not lawfully 
maintain lines of Railway across the Sewri 
Koliwada Road, a public street vested in 
the Corporation under section 289 of the 
Bombay City Municipal Act, without either 
obtaining permission granted by the Oor- 
poration and confirmed by Government under 
section 293 of the Municipal Act or acquiring 
the land required forthe level orossing 
under the hand Acquisition Act. ' 

The defendant Uompany pleaded that they 
had authority to make and maintain the 
lines of Railway under sectiou 7 of the Indian 
Railways Act (IX of 1890) which so far ag 
is material i is in the following terms:— 

“(1) Subjeat to the provisions of this 
Act and, in the caseof immoveable property 
not belonging to the Railway administration, 
tothe provisions of any enactment for the 
time being in force forthe acquisition of land 
for public purposes and for Companies, and 
subject also, in the cage of a Railway Company, 
to tbe provisions of any contract between 
the Company and the Government, a Railway 
administration may for the purpose of cou. 
structing a Railway or the accommodation or 
other works connected therewith, and not- 
withstanding anythingin any other enaot- 
ment for the time being in force, (c) make 
or constract in, upoo, across, ander or over 
avy lands, or any streets, hills, valleys, roads, 
railways, or tramways, or any rivers, canals 
brooks, streams or other - waters, 
or any drains, water-pipes, gas-pipes or 
telegraph lines, such temporary or permanent 
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inclined planes, arches, tunnels, culverts, 
` embankments, aquéducts, bridges, roads, lines 
of railway, ways, passages, conduits, drains, 
piers, cuttings and fences as the Railway 
Administration thinks proper... 


(2) The exercise of the powers couferred 
ona Railway Administration bysnb-section(1) 
sball be subject to the control of the Gover- 
nor-General in Counail.” 


Tt appears from Exhibit] that the scheme 
for the Bombay Port Trust Railway, to ran 
from Sion down the east side of the Island 
to the Ballard Pier and to be constructed 
and worked by the defendant Company, was 
prepared by the Company with the approval 
of the Secretary of State on the recommend- 
ation of the Government of India. The plan 
put in with Exhibit A shows the level 
< crossing in question as partof this scheme. 
The learned trial Judge held that applying 
the Statutes to the admitted facts the defend- 
ant Company could make its private terms 
with the Municipality or it could acquire 
the portion of the street it needed under 
the Land Acquisition Act, but until it had 
done one or the other it was a trespasser 
on Municipal land. His reasoning was:—The 
public street is immoveable property not 
belonging to ihe defendant Company and 
subject to the Land Acquisition Act, there- 
fore, the defendant Company cannot exercise 
the power given by section 7 of the Railways 
Act without first acquiring a portion of the 
street, which they have not done, 


Weare unable to agree with this view of 
the law. Where a Railway Company wishes 
to lay a line of Railway upon and across a 
street it is neither necessary nor appropriate 
to proceed under the Land Acquisition Act 
for the acquisition of the land. If the Gov- 
ernment under sectisn 7 of that Act were to 
direct the Collector to take order for the 
acquisition of the land, he would make his 
award and take possession and the land 
would then vest absolutely in Government 


for the Railway Company free from all- 


incumbrances. The land would then cease 
to be portion ofthe street and the Railway 
Company would be unable to exercise the 
power givento it of constructing the Railways 
upon and across the ‘street,’ 


The differences in the English and Indian 
Statute Law upon the subject of Railway 


+ 
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construction are differences of procedure 
which do not render English decisions inappli- 
cable to this case. In England the special 
undertaking is sanctioned by a special Act 
of Parliament: in India, by the sanction of the 


„Governor-General through the Home Depart- 


ment. Section 6 of the Railways Clauses 
Consolidation Act, 1845, providesa that “in 
exercising the power given to the Company 
‘by the special Act to construct the Railway 
and to take lands for that purpose the Oom- 
pany shall be subject to the provisions and 
restrictions contained in this Act and in the 
Lands Clause Consolidation Act”, while the 

provisions of the special Act incorporate l 
both the. Lands Clauses and the Railways 
Consolidation Acts: for an example, see 
Abraham v. Great Northern Railway Oompuny 
(2). The provisions of the Lands Clauses 
Act with regard to compulsory acquisition as 
interpreted by the House of Lorda in G@reat 
Western Railway Company v. Swindon and 
Oheltenham Hatension Railway Company (3) 
are substantially of the same extent as those 
under the Land Acquisition Act of 1890 as 
interpreted by section 3 (a) and (b), for Lord 
Watson at page 300 said: “Taking that (the 
Lands Clauses Act) Act per se, and irrespective 
of ibe terms of any other Statute, these clauses 
do not appear to be applicable to the com- 
pulsory taking of an easement, at least in the 
sense in which the respondents are by their 
Act empowered to purchase and take such a 
right. The only easements which these 
provisions, read by themselves, seum to 
contemplate are servitude rights burdenirg 
the corporal lands taken by the Company. 
which are destroyed or impaired by the 
consiraction of the Railway. The Company 
are not dealt with as being either entitled 
or bound to purchase and take such eaga- 
ments, but as liable to make compensation in 
respect of their having by the construction 
of their authorised works injuriously affect- 
ed the dominant land to which the ease-~ 
ments are attached. As for the land upon 
which'the Railway is to be constructed, the 
compulsory clauses of the General Act 
contemplate that the Company shall take 
the soil itself, and not a mere right to use 


` (2) (1851) 16 Q. B. 586; 20 L. J. Q. B. 399. 
Tur. 855; 117 Eng. Rep. 1004; 83 R. R? 620. sah 
(3) (1884) 9 App. Cas. 787; 53 L.J. Oh, 1075. 5 
L. T. 798, 32 W. R. 957; 48 J, P, 821. ai 
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To the same effect is 
opinion expressed on 


it in perpetuity.” 
Lord FitzGerald’s 
page 792. 

The effect of section 289 of the Bombay City 
Municipal Act vesting all public streets, pave- 
ments, stones and other materials in the Cor- 
poration and under the control of the Commis- 
sioner is only to vestin that body such 
property as is necessary for the,outrol, pro- 
tection and maintenance of the streetas a 
highway for public use: see Tunbridge Wells 
Corporotion v. Baird 64) - 

The. Judicial Committee have held tbat a 

` Municipality in whom public ways were 
vested was not entitled to compensation in 
_ respect of portions of such ways taken by a 
tramway company under statutory powers: 
see Muncipal Oouncil of Sydney v, Young 
(5). 

Reference has been made for the respond- 
ents to section 290 of the Municipal Act 
which provides that whenever any public 
etreet or part of it is permanently closed the 
site may be disposed of as land vesting in the 
QOorporation. That position does not arise in 
the present case but when it does arise it 
may have to be determined what it is that 
the Corporation is disposing of. 


It is well established that a Railway Com- 
pany, acting under section 16 of the Rail- 
ways Clauses Consolidation Act, 1845, (apon 
which section 7 of the Indian Railways Act 
is closely modelled), by constructing a 
railway upon and across part of the bed of 
a navigable river or across a highway is 
doing what if done by an unauthorized per- 
son would be indictable as a nuisance: see 
Abraham v. Great Northern Railway Oomprny 
(2) and Oliver v. North Hastern Railway 
Oo. (6). In the latter case the trial Judge 
told the Jury that as to the duty of the 
Railway Company with regard to the rails 
at the level crossing, they must consider 
the case as if the Company had the express 
sanction of an Act of Parliament to put the 
rails there. In such a case the Company 
would have power to put down such rails as 
are necessary for the purposes of the line 
but the rails must be laid and kept so as to 


- (4) (1896) A. C., 434; 65 L. J. Q. B. 451; 74 D. T. 
385; 60 J. P. 788. 
(5) (1898) A. ©. 457; 67 L. J. P. C. 40; 78 L. T. 
365; 46 W. R. 661 (P, C.). 
(6) (1874) 9 Q. B. 409; 43 L, J. Q. B. 198, 
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eause as little injury or danger as possible. 
A rule for new trial on the ground of mis- 
direction was discharged. For a general 
atatement of the obligations of persons 
interrupting highways under statntory 
authority see the judgment of Moulton, L. J., 

in Hertfordshire County Oouncil v. Great 


_Hastern Railway (7). 


_ In a case analogous to the present where 
the Corporation of a borough, being empowered 
by a local Act which incorporated the 
Lands Clauses Acts to erect aud maintain ` 
"on, in, over or under” any street in which 
their tramways were laid poles and posts 
for the purpose of working the tramways by 
mechanical power, 
purpose in the pavement of the street, which 
at that point was the property of a neigh- 
bouring owner, subject tothe right of the 
public to use the same as a foot-path; it was 
held that the corporation were not taking 
the land within the meaning of section 189 
of the Lands Clauses Act, 1845, but 
were merely exercising statutory power in 
the nature of an easement and an action for 
trespass could not be maintained against 
them: see scott v. Newport Corporation (8). 

The case of Rangeley v. The Midland Railway 
Company (1), referred to by the learned trial 
Judge and relied upon by the respondents, 
decided that a Railway Company could not 
dedicate to the public the surface of a 
neighbour’s land without first acquiring it 
under the Lands Clauses Act. It does not 
appear to us to support the plaintiff's 
position. 

The statutory authority under section 7 
of the Railways Act’ to lay the railway 
across the: street without resort to the Land 
Acquisition Act being, in our opinion, establish- 
ed, the application of section 298 of the City 
of Bombay Municipal Act is excluded by the 
words “notwithstanding anything in any 
other enactment for the time being in force.” 
The Railways Act, section 19, overrides the 
Municipal Act and the sole control over the 
Railway administration is vested in the 
Governor-General. (See section 16 (2) and 


(7) (1909)2 K. B. 403; 78 L. J. K. B. 1076; 101 L. T. 
213; 73 J. P. 353; 7 L. @. R. 1006; 53 S. J. 575; 25 T. 
L. R. 673. 

(8) (1904) 2 K. B. 369; 73 L. J. K. B. 693; 88 J. P. 
135; 52 W. R. 543; 90 L. T. 348; 20 T. L. R. 158; 2 L, 
G. R. 779. 
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Municipal Oommissioner of Bombay v. G. I. P. 
Railway (9). The evidence so far as it goes 
indicates that the Railway across the Sewri 


` Koliwada Road has the approval of the 


controlling anthority. 

We, therefore, reverse the decree of the 
lower Court and allow the appeal, dismissing 
the suit with costs throughout. 

BATOHELOR, J.—I quite agree, 

i Appeal allowed. 

Attorneys for the Plaintiffs: Messrs. Little 
g Co 

Attorneys for the 


Orawford, Brown & Oo. 
(9) 4 Ind. Cas. 281;11 Bom. L. R, 1181; 3-4 B, 252. 


Defendants: Messrs. 





CALCUTTA HIGH COURT. 


Miscettangovus Oivi Arrear No. 254 or 1913.. 


March 9, 1914. 
Present:—Mr. Justice Imam and 
. Mr. Justice Chapman. 
ENATULLA AND OTHERS—- DEFENDANTS— 
APPELLANTS 
versus 


JIBAN MOHAN ROY — Pram — 


RESPONDENT. 

Ex parte decree—Non-appearance of defendants at 
adjourned hearing—Decree ex parte in plaintiff's 
Savour—Application by defendants for setting aside ex 
parte decree—Civil Procedure Code (Act V of 1908), 
O, IX, r. 18; O. XVII, rr. 2 and 8., 

The provisions of Order IX of the Civil Procedure 
Code by themselves do not apply to a case in 
which the defendant has appeared in answer to a 
summons but has failed to appear at an adjourned 
hearing of the suit. For such a case the procedure 
is laid down in Order ati whioh deals with 
adjournments. : 

Where the hearing of a case is proceeding from day 
to day andthe case is adjourned to the next day 
becanse the cross-examination of a witness is un- 
finished, the adjournment is not at the instance of 
a party under rule 3 of Order XVII, but at the 
instance of the Oourt under rule 2. ‘Under such cir- 
cumstances if the Court disposes of the suit ew parte 
on the default of the defendants, it does so under 
rule 2 of Order XVII inone of the modes under 
Order IX, and the defendant’s application under 
rule 13 of Order IK for setting aside the ew parte 
decree may be entertained. 

Janardan Dobey v. Ramdhone Singh, 23 C, 738 
(E B.), followed, 

Appeal from the sede of the Sub-Judge of 


Rungpur, dated May 17th, 1913. 


‘FAOTS,—The hearing of a case having 
commenced before the Sub-Judge of Rungpur, 
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both the parties appeared before him, The 
case procaeded from day to day. The plaint- 
iff in the ‘course of nine days’ examined 
14 witnesses who were cross-examined by 
the defendants’ Pleader, and then closed his 
ease. The defence Pleader then began his 
case and examined one of the defendants 
whose cross-examination, not having been 
finished on the third day of his examination, 
stood adjourned to the next day when neither 
he, the witness, nor the Pleader for the 
defence appeared. The Subordinate Judge 
consequently noted the case for the defence 
as closed, and proceeded to haar the argu- 
ments of the plaintiff’s Pleader. There was 
no argument for the defendants and the 
Subordinate Judge delivered his judgment 
decreeing the suit in plaintifi’s favour. 

The defendants then made an application 
under Order IX, rule 13, of the Civil Proce= 
dure Code for setting aside the ex parte 
decree. The Court held that it had no power 
to set aside the decree under Order IX, rule 
13. and that the defendant’s remedy lay in 
a review or an appeal. 

The defendants appealed to the High 
Court. 


Babus D. N. Bagchi and S. K. Sinha, for 
the Appellants. 

Babus D. N. Ohakravarti and Naresh 
Ohandra Sen Gupta, for the Respondent. 


JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Rang- 
pur rejecting an application to set aside a 
decree said to have been passsed ex parte. 
The applisation was made under Order IX, 
rule 13, of the Code of Civil Procedare. The 
decree sought to be set aside was passed 
under these circumstances. On the day the 
hearing of the case commenced both ihe 
parties appeared. -The case then proceeded 
from day to day. The plaintiff in the course 
of nine days examined 14 witnesses, who were 
cross-examined by the defendants’ Pleader 
and then closed his cass. The defendants’ 
Pleader then began his case and examined one 
of the defendants whose cross-examination, 
not having been finished on the third day of 
his examination, stood adjourned to the next 
day when neither he, the witness, nor the 
Pleader for the defence appeared. The Sub- 
ordinate Judge consequently noted the case 
for the defence as closed and proceeded tu 
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hear the argument of the Pleader for the 
plaintiff. There was no argament for the 
defendants and the Subordinate Judge de- 


livered his jadgment decreeing the suit in 
plaintiff’s favour. 


The defendants made the application, out 
of which this appeal has arisen, for setting 
aside the decree alleging that it had been 
passed ex parte. The Subordinate Judge rely- 
ing on the case Kader Khan v. Juggeswar 
Prasad. Singh (1) held that he had no power 
to set aside the decree under rule 13 of Order 
IX and that the defendants’ remedy lay ina 
raview or an appeal. 

In this appeal it has. been argued for the 
appellant that the decree was passed ew parte. 
The expression e% parte has not been de- 
fined anywhere in the Code nor does it 
appear to have been the subject of a judicial 
decision for its definition. Its accepted 
meaning, however, acsording to Wharton’s 
Law Lexicon, seems to be “a preceeding by 
one party in the absence of the other.” We 
may remark here that this accepted meaning 
does not help us in this case one way or the 
other, Rule 6 of Order 1X lays down that 
where the plaintiff appears and the defendant 
does not appear when the suit is called on 
for hearing, then ifit is proved that the 
summons was duly served the Court may 
proceed ea parte, For correctly applying 
this rule it is important to consider what 
constitutes “appearance” of the defendant. 
The nature of the defendant’s appearance 
in obedience to the summons is best ex- 
plained by the language of the form -pre- 
scribed in the first Schedule, Appendix B, 
for summons to a defendant. That form 
directs the defendant to appear in person or 
by Pleader duly’ instructed and able to 
answer all material questions relating to the 
suit or who shall be accompanied by some 
person able to answer all such questiona. 
The defendant's failure to appear in either 
of the ways specified would lead to the 
determination of the suit in his absence. The 
test ofa defendant’s “appearance” is whether 
such of the requirements of the summons 
as relate to appearance have or have not 
been fulfilled. In the present case the de- 
fendants appeared by their Pleader, whose 
being furnished with due instructions cannot 


(1) 850. 1023, 
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be doubted as he conducted the case for, 
the defence up to the stage when he failed 
to attend the hearing of the case. Thus it 


cannot be said that the Subordinate Judge 
proceeded under rule 6 of Order IK. 


The provisions of Order IK by themselves ` 


do not apply to a case in which the de» 
fendant has already appeared in answer to 
the summons but has failed to appear at 
an adjourned hearing of the suit. For 
such a case the procedure is laid down in 
Order XVII which deals with adjournments, 
Rule 4 of that Order lays down that “where - 
on any day to which the hearing of the suit 
is adjourned the parties or any of them 
fail to appear the Court may proceed to dis- 
pose of the suit in one of the modes directed 
in that behalf by Order ]X or make such 
other order as it thinks fit”; while rule 3 of 
the same Order lays down that ‘where avy 
party-to a suit to whom time has been 
granted fails to produce his evidence or to 
causa the attendance of his witness or to 
perform any other act necessary to the 
further progress of the suit for which time 
has been allowed, the Court may, notwith- 
standing such default, proceed to decide the 
suit forthwith.” 


The distinction between the two rules is 
that the former rule applies to hearings 
adjourned at the instance of the Court, while 
the latter applies to hearings adjourned at 
the instance of a party to whom time has 
been allowed to do some act to further tho 
progress of the suit but who has defaulted. 
.A further distinction between the two rules 
has been pointed ont in the case of Mariannissa 
y. Ramkalpa Gorain (2) that in a case where 
there are no materials on the record the 
proper procedure to follow would be that 
laid down in rule 2 (section 157 of the 
former Code), butif there are materials on 
the record the Court ought to proseed under 
rule 3 (section 158 of the former Code), 
Thus to apply the procedure laid down in 
rule 3 to a case there must be the presence of 
both the elements, viz., (1) the adjournment 
must have been at the instance of a party 
and (2) there must be materials on the 
record for the Court to proceed to decide 
the suit, The presence of one without the 


(2) 840, 285; 6 C, L. J, 260. 
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other does not justify the application of 
rule 3. 

The question in this appsal is whether 
the procedare of the Subordinate Judge on 
the default of the defendants was under 
rule 2 or rule 3 of Order XVII. The hear- 
ing of the -ocase was proceeding from day 
to day and the case stood over for the next 
day as the cross-examination of the witness 
had not been finished. The adjournment, 
therefore, was not ab the instance of a 
party, In the circumstances we are of the 
opinion that on the default of the defendants 
the Subordinate Judge procaeded under rule 
2 to dispose of the suit in one of the modes 


directed in that bahalf by Order IX. That, 


being our view we think, on the authority of 
the Fall Bench decision in Jonardin 
Dobey v. Ramdhone Singh (3), that. the ap- 
pellauts’ application under rule 13 Order 


IX should have been entertained. The order 


of the lower Court is seb aside. 
_ The appeal is decreed. The Sabordinate 
Judge.will now proceed to consider if the 
apptllants make ont sufficient causa for the 
decres to be set aside, 
We assess hearing fee at five gold mohurs. 


Appeal decreed, 
(8) 23 O, 738. Pp 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Frast Civiu Areran No. 25 ov 1910. 
July 12, 1913. i 
Presenti: —Mr. Pratt, J. O., and 
Mr. Kemp, A. J. O. 
Seth RAMDAS son ur SETH SHIVAN. 
j DAS— APPELLANT 
TETEUS . 
Diwan PARTABRAL son or GORDASS. 


MAL AND oTas«s — RE8PONDENT3. 
Contract Act (CX of 1872), s. 258 —Partnership—Death 
—Dissolution —Obligations of legal representatives of 
deceased—Limitation det (IX of 1903), Sch 1, Art. 106 
—Pleadings. G 


After the death of a partner the partnership is ab , 


an end and there is no obligation on his legal 

representatives to continue the partnership, bat if ib 

is continued ib is altogether a now partnership, 
Downs v. Collins, 6 Haro 418, referred to. 


Oditer:—A pleading of a hesitating aal noa. . 


committal character is apt to create a suspicion in 
the mind of the Goart that the party assiaz for 
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relief on it does not know what his own case is of 
that he is preparing to shift and change his case ac- 
cording to circumstances at the heariag. 

Appeal from the decision of the Sab-Judge, 
Sakkar. 

Mr. Lalchand Ohuhermal, for the Appel- 
lant. ` 

Me. Lalehand Hassomal, for the Respond- 
ents. : 


JUODGMENT.—Plaintiff ‘filed this suit on 
7th May 1906, for dissolution, and an 
account of the partaership entered intoon 
10th October 1898 between him and defends 
ants Nos. 1 to 10 and 17 to 20 inclusive 


“and certain other persons who have died 


before the filing of the sait, The partners 
ship terms. are more fully set out in 
paragraph 2 of the plaint and in the jadg- 
ment of the learned first class Sabordinate 
Judge, dated 18th June 1910. Shortly put, 
the plaintiff and defendants Nos, 17 to 20 inclu- 
sive were the shahs or financing partners, most 
of the others bsing the gumashéhas or work- 
ing partners, and the object of the partner- 
ship was totake up works on contract in 
which: -all the partners were to share in 
On Ist January 1839, 
a contract for certain construction work was 
obtained in the lət defendant’s name with 
the Bengal Dwars Company and in accord- 
ance with the partnership agreement the 
shahs provided Rs. 36,000 to finance the 
work, It went on till February 19J0, when 
the Company deprived the lst defendant 
ofthe contract and took away the materials 
lying at the works, On 13th July 1900, 
a suit was filed in first defendant's name 
against the Company in the’ Calcutta High 
Court for Rs, 70,324-15-6 for the valae of 
the materials and damages, and against 
this claim the Company deposited in Court 
Rs. 21,513-1-6 which was paid out to the 
Asum of Rs, 9,000, so the plaintiff 
says, was advanced from time to time by 
the skah partners for the expenses of this 
suit which was decided in January 1904. 
An appeal was preferred against the decision 
and decided about April 1905, dismissing the 
claim for damages and referring the acsoants 
to a commissioner. At the date of th 
present suit the aceconots wera still procaads 
ing before the commissioner, bat as the 
plaintiff did nos expsch that any sam wyald 
bs awarded beyond the cost3of the sait he 
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has brought his present suit for a dissolution 
and an account, | 

Now it is material to consider the changes 
which have occurred in the membership of 
the partnership since the agreement of 10th 
October 1898. A minor partner, Dipchand, 
died in 1898. Defendant No. 19 is his 
father and has been joined as his heir and 
legal ` representative. Sujanmal, another 
partner, died in March 1899 and, therefore, 
plaintiff says, the shares were altered and 
the share of the deceased’s heirs was taken 
up by defendant No. 18. However, he 
has joined Sujanmal’s heirs, defendants 
Nos. 11 and 12, as party defendants to 
this suit, ` 

On 4th September 1899 and in 1900 two 
more partners, viz., Hotumal and Beghraj 
(defendant No. 10) were discharged from 
the partnership and Hotumal’s heirs, 
defendants Nos, 13 and 14, have been joined, 
Hotumal having since died and the plaint- 
iff joining his heirs “to avoid any dispute”. 
Finally, on 28th July 1900, another partner 


Asudamal died and his heirs, defendants 


Nos. 15 and 16, have been joined in con- 
sequence as party defendants. What 
apparently was in the mind of the legal 
gentleman who drafted the plaint was that 
the plaintiff waa entitled to a dissolution of 
some kind of continuing partnership in 
which the heirs and legal representatives 
of deceased partners continued to be 
partners. He seems to have conceived that 
it was all one partnership from the date 
of the original agreement in writing of 
10th October 1898. A good deal of evi- 
dence has been recorded and commented on 
by the learned first class Subordinate 
Judge as to the changes in the partnership 
on‘the death or discharge of each of the 
persons above-mentioned, but it appears to 
us clear, so faras the decision'on the point 
of limitation raised in this suit is concerned, 
that what we have to particularly note is 
that the last partner on the plaintift’s own 
case todieor sever his connection with the 
partnership was Asudamal and that his 
severance took place when he died on 
28th July 1900. 

On 7th December 1909, the learned 
Subordinate Judge directed the plaintiff to 
amend hia plaint by stating in respect 
of what partnership he claimed relief. 


INDIAN CASES. 


(1014 


Clearly, when a partnership is contianed 
after the death of one partner there is 
technically a new partnership, and as inthe 
present case several partners had either 
died or severed their connection with the 
partnership since the original document of 
10:h October 1898, it was obligatory on the 
plaintiff to confine his case to the particular 
partnership in respect of which he claimed 
dissolution and an account, Although the 
surviving partners may, in certain cases, 
have a claim for damages against the - 
estate of a deceased partner in respect of 
obligations contracted before his death, 
they cannot compel the legal represen- 
tatives of a deceased partner to continue 
the partnership. Downs v. Oollins (1). 


Therefore, whether we assume that-all the 
original partners had undertaken absolutely 
inter se that the partnership work of lst 


“January 1899 would be carried. out by 


them or not, itis clear that on the death 
or severance of each partner a new partner- 
ship technically came into being. 
Accordingly, on 10th December 1909, 
the plaintiff filed an amended plaint to 
which for vagueness and uncertainty it 
would be hard to find a parallel. Despite 
the fact that the Judge had expressly 
decided that the plaintiff must confine 
himself to the particular partnership in 
respect of which he was seeking relief, we 
find the plaintiff in paragraph 9 of the 
amended plaint still praying for a dissolu- 
tion of the “Partnership” which from the 
preceding paragraphs in the plaint suggests 
the partnership of 10th October 1898, and 
in paragraph 19 for an account “of the 
partnersbip which was continued after the 
death of Asudamal with the consent and 
advice of the parties on the old terms and 
with the altered shares”. Paragraph 20 of 
the plaint which contains the prayer refers 
vaguely to “the partnership”. Some special 
merit appears to have been attached by 
those responsible for this pleading to its 


ambiguity. 


It is quilfe wrong to imagine that a pleading 
of this hesitating and non-committal character 
is the acme of good drafting. On the contrary, 
itis apt to create a suspicion in tbe mind of 
the Court that the party asking for relief on 


(1) (848) 6 Hare 418; 67 E.R, 1328; 77 R. R. 171. 
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“it does not know what his own case is or that 


heis preparing to shift and change his case 
according to cirenmstances at the heariug; 
and this is precisely what the plaintiff has 
done .in this instance. No suggestion of 
a new arrangement after Asudamal’s death 
was put forward in the original plaint 
(see paragraph 13 of that plaint), though 
it has been raised in paragraph 15 of 
the amended plaint, We are, however, quite 
clear on the evidence that the Subordinate 
Judge’s finding on this point is correct and 
that any new arrangement alleged to have 
been arrived atafter Asudamal’s death is an 
after-thought to bring the claim within 
It is unnecessary to recapitulate the 
evidence on this point and it will be sufficient 
to say that we agree with the reasons adduced 
by the learned Judge. We cannot, however, 
allow the evidence taken in the lower Court 
to pass without one. comment and to that we 
would draw the attention of the Judge. The 
procedure which compelled the plaintiff to 
3all the first defendant as his witness is not 
one to be commended. It placed the plain- 
tiff in this respect at a disadvantage although 
in the present case this could not affect our 
opinion on the merits. Clearly it should not 
be allowed. Musammat Lal Kunwar v. 
Ohiranji Lat (2). 


The lower Court dismissed the anit on the 
issue as to limitation holding that the suit, 
being for a partnership account brought more 


than 3 years after dissolution, was barred by: 


Article 106 of the Limitation Act. That point 
if decided against the appellant in this appeal 
will be fatal to him in spite of the 23 objec- 
tions he has lodged against the judgment and 
decree of the lower Court. Now this suit 
was fora partnership account. As such it 
must be brought within 3 years of dissolution 
under Article 1€6, Limitation Act. Plaintiff 
claims that the partnership bad not been dis- 
solved atthe date <f the suit. In this he is 
worng. The agreement of 10th October 1898 
provided for the taking of works on contract, 
Only one such work was obtained under the 
contract of lst January 1899. When 
that was put an end to by the Company 
taking away the contract in February 
ISOC, the partnership either came to an 


(2) 5 Ind. Cas. 649; 7 M. L. T. 57; 14 0. W, N. 
285; 11 C. L. J. 172; (1910) M. W. N. 8; 12 Bom. L. 
R. 244; 20 M. L. J. 188; 87 I. A. 1; 32 A, 104, 


end then or at the latest after the - efflux 
of a reasonable time from that date. No 
other contracts were obtained. Not only does 
the evidence show that most of the partnera 
took to other occupations after 1900, but assum- 
ing that the partnership remained open for a 
reasorable length of time after February 1900, 
such a period had certainly expired by 7th 
May 1908, the date which would bring the 
suit within time. The Calcutta High Court 


‘litigation was only for the purpose of recover- 


ing the outstandings. We have already held 
no rew partnership was entered into after 
Asudamal’s death and,as that occurred on 
28th July 1900, that in itself effected a disso- 
lution. Soin no event can the plaintiff suc- 
cessfully contend that his suit is within time. 

His suit is for dissolution and a partner- 
ship account, Itis not for a share of assets 
received or contribution for payments made 
after dissolution, and he cannot be allowed to 
alter it into such. ; 

‘The appeal must, therefore, be dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Suconp Civin Appear No. 2467 or 1910. 
March 17, 1914, 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Mullick, 
Rant DINAMANI CHAUDHURANI— 
` PLAINTIFE— APPELLANT 
versus 


JAGAT CHANDRA BHATTACHARJEE 
AND OTHERS— DEFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), s. 50—Pre- 
sumption—Assertion by tenant of certain rent more 
than twenty years before suit— Same rent claimed in 
present suit—Presumption that rent has not been 
altered for twenty years—Ancient document ~Proper 
custody--Interference with discretion as to custody by 
Appellate Court—Evidence Act (I of 1872), ss. 18, 43, 
90—Assertions of right— Admissibility in evidence. 

The presumption of section 50 of the Bengal Ten- 
ancy Act does not rest upon whether one uniform 
rate of rent has been paid or not, but npon whether 
the rent has or has not been changed. 

Where a tenure-holder asserted in a rent suit, 
brought against him more than twenty years before 
the present suit for rent, that his rent-was Rs. 71 
sicca, and in the present suit rent was claimed at 
the same rate, and there was no evidence of a 
change of rent: 
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Held, (1) that the fact thabin the present suit 
rent was claimed at the same rate was an admission 
that the rent of the tengro had remained unaltered 
for upwards of twenty years and was evidence that 
there had been no change in the rate of rent from the 
date of the previous suit; 

12: that the defendants were entitled to the pre- 
sumption under section 50 ofthe Bengal Tenancy 


Act. 
Documents ` containing assertions of the right of a 


tenure-holder to hold the tenure at a certain rental 
are admissible under section 18 of the Evidence Act. 

Ram Ranjan Chakrabarti v. Ram Narain Singh, 22 
0. 533; 22 I. A, 60, referred to. 

Whether the custody of a document is a proper 
one under section 90 of the Evidence Act, is a 
question to be decided upon the circumstances of each 
case; and an Appellate Court will always be slow 
to interfere with the disoretion of the Court below 
vested in it under section 90 in refusing or ad- 
mitting the document, 

Appeal from the decree of the District 
Judge of Mymensingh, dated April 19th, 1910, 
confirmining that of the Third Sub-Judge 


of Mymensingh, dated June 4tb, 1909. 


FACTS.—The tenure in arrears is in 
estate No. 45. The owner of the estate 
left a widow named Jahnobi Chaudhurani 
when he diedin 1253 B. S. She adopted 
a son named Baikuntha. Mother and son 
quarrelled, andin 1272 B. S. they made 
an dkrar-namah -by which Jahnobi was 
to remain in possession for her life-time. 
Baikuntha died in 1294, leaving the present 
plaintiff Dinamani Chadhurani as his 
widow, and she succeeded to the property 
in 1806 B. S. when Jahnobi died. During 
the thak survey; the village Pouli was 
measured as part of another estate, the 
predecessors of the defendants brought a 
guit against the proprietors of the other 
estate aird~succeeded in having the village 
included in estate No. 45. They then 
asserted their talukt right. Jahnobi took 
no part in that case although she was made 
a party. A few years later Jahnobi dis- 
possessed the defendants because they were 
claiming taluki rights, but they recovered 
possession by two suits under section 9 of 
the Specific Relief Act. Jahnobi then brought 
a regular suit No. 22 of 1283 to recover 
possession of the whole fourteen annas of 
Ponli; the defendants pleaded that they had 
a kasma mokarari rightin the land and 
that their rent was Rs. 71 sca. This 
suit was finally decided by the Hon’ble 
High Court on July 16th, 1885, adversely 
to the“ plaistif. She bas now sued the 


defendants as owners of the tenure named 
fourleen annas deha of Kismut Pouli for 
rent of the years 1812 to 1314 at the 
rate of Rs. 75 odd with. cesses and damages 
and for an enhancement of the rent with 
effect from the beginning of 1316 B. S. 
The defendants maintain that the tenure 
was created before the Permanent Settle- 
ment, and that its rent is fixed and has 
never been changed, and is, therefore, not 
liable to enhancement. 

The learned Sub-Judge found that the - 
suit for enhancement was not barred either 
by _ res judicata or by limitation, but that 
the tenure was a permanent one with a` 
fixed jama. Consequently he dismissed the 
prayer for an enhancement of the rent, 
On appeal the'learned District Judge agreed 
with the learned Sub-Judge and also held 


that it was proved that the taluk 
existed from before the Permanent Settle. 
ment, * 


The plaintiff appealed to the High Court. 

Dr. Rash Behary Ghosh, Babus Dwarka 
Nath Ohakravarti, Basanta Kumar Bose, 
Kritanta Kumar Bose and Umesh Chandra 
Ghosh, for the Appellant. 

Babus Ram Oharan Milter, Senior Govern- 
ment Pleader, Jnanentdra Nath Sarkar and 
Satindra Nath Mutherjee, for Babu Akhil 
Bandhu Guha, for the Respondents. 

JUDGMENT. 


Wooprores J.—The question involved in. 
this appeal is whether the tenure is per- 
manent at a fixed rent or whether the 
rent is liable to be enhanced. The right 
to such enhancement is denied by the re- 
spondents and this contention was upheld 
by the lower Courts. 

The grounds upon which the learned 
Judge has proceeded are, firstly, that the 
respondents are entitled to the presumption 
provided by section 50 of the Tenancy 
Act. In this connection ib is pointed ont 
that the rent which is now claimed is 
equivalent to Rs. 71 sicca which appears in 
previous documents referred to. 

The following objection has been taken 
upon this matter. It bas been pointed out 
that in the snit the decision in which was 
passed by the High Court on the 16th 
Jaly 1885, this Court while holding that 
the defendants had taluke rights in the 
land observed that there was no proper 
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proof as to the rent paid. It is sabmitted in 

-argument that the learned Judge is right 
in saying that the presumption ‘of this 
section does not resi upon whether one 
uniform rate has been paid or not, but upon 
whether the rent has or has not been changed. 
Excention has, however, been taken to the pass- 
agein which he says: “If Jahnobi Chaudhurani 
had brought a rent suit immediately after 
the decision of the suit in the High Court, 
she would have obtained a deeree for rent 
at the rate now claimed by her successor- 
in-interest.” 

This might have been better put so as 
to avoid giving an apening to the criticism 
which has been passed upon the judgment 
‘in this respect; because itis true that we 
do not know whether the defendants’ pre- 
desessora would have admitted the rate of 
rent now asserted, had the plaintiffs’ 
predecessors brought a suit immediately 
after the decision of the High Court. What, 
however, we do know is that the rate 
of rent for which they now sue 
same as the rate which was asserted by 
the tenure-holders in the eighties, and 
perhaps from this circumstance we might 
assume that had the suit been brought 
at an earlier date, it wonld have been 
for the rent at the rate at which the 
plaintiff now sues. At least it might be 
said that ib was a possible or probable 
conclusion. 


The remark, however, is unnecessary. 
What is sufficient is that we havea rate 
of rent Rs. 71 sicc1 asserted in the suit 
which was brought in the eighties in this 
Court. We also have the present suit 
brought at the same rent and this, as the 
learned Judge has pointed out, is an 
admission that the rent of the talu'r, has 
remained unaltered for upwards of twenty 
years and is certainly evidence that there 
has been no change in the rate of rent 
from the date of the High .Court suit. 
No evidence whatever has been given of 
the change of rent. Therefore, 1 think 
that the learned Judge was right in his 
conclusion that the rent had remained 
nuuchanged during the twenty years im- 
mediately before the institution of the suit 
and that the defendants are, the-efore, 
entitled to the presumption under section 
50 of the Tenancy Act. This ia sufficient 
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to dispose of the suit; butas the learned 
Pleader .for the appellant has referred to 
other groands, I may mention what appaars 
to meto bathe answer to the objections 
made by him. 

It was also argued snuocessfully before 
the lower Court that the defendant has 
shown thatthe tenure was created before 
the Permanent Settlement with a fixed 
rənt of Rs. 71 siccz. This allegation was 
sought to be proved by two classes of 
evidence, There was first a number of 
documents pat in as baing assertions of 
right made on several occasions many 
years ago. It is said that this evidence 
was not admissible, it being sought to 
distinguish the decision in Ram Ranjan 
Ohakerbarti v, Ram Narain Singh (1) on 


“the ground that there had been a decree 


for rent given at a certain rate and this 
judgment was held admissible. It is true 
that the Privy Council appear, in’ their 
decision referred to, to have treated the 
evidence as being admissible under section 
43 of the Evidence Act, and this was 


“done because the document was a judg- 
-mønt which fell under section 43. They 


did not differ from the view taken by the 
High Court that the document in that 
case was admissible also under section 13 
as assertions of right and I see no reason 
for holding that the learned Judge was 
in error in admitting the documents ag 
assertions of right and as such admis- 
sible under section 13 of the Evidence 
Act. 


These documents, however, do not go 
beyond the year 1815. It is annecessary 
to consider whether the evidence would 
or would not be suificient if it stood alone, 


‘because we have it that there is another 


document (Exhibit H) which carries the 


defendants’ case, if that document be 
accepted, up to 1798—the year of the 
Permanent Settlement. Objection has, 


however, been taken to this document on 
the ground that it should rot have been 
admitted under section 90 of the Evidence 
Act as it had not been shown that the 
custody was a proper one. Assuming for 
the purposes of argument only that this 
question of custody is a question of law 


(1) 22 0. 688; 22 I. A. 60. 
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with which we could interfere in second 
appeal, their Lordships of the Privy 
‘Council have held that the Courts will 
always be slow to interfere with the dis- 
cretion of a Court vested in it under 
section 90 refusing or admitting a docu- 
ment. Whether the custody is a proper 
one under section 90, is a question to be 
decided upon the circumstances of each 
case. We have to see here if the cir- 
cumstances of this particular case are 
such as to render the origin legitimate 
or probable. The learned Judge has given 
hig reagons for saying that the custody 
was proper and I see no reason for 
interfering with his decision in this respect. 

I may observe, however, that the docu- 
ment was produced in 1883 in the High 
Court and there although the learned Judges 


criticised certain documents then introduced, 


on the ground apparently, as the learned 
Judge pointed out in this case, that they 
were copies and rot originals, nothing 
adverse was said to the document which 
Iam now considering and, moreover, this 
document which is relied on for the purpose 
of showing the rert in 1793 is corroborated 
by many other dc cuments in this case which 
go to prove the same fact, 

On the last question 
need not under the circumstances discuss 
whether there could be an acquisition by 
prescription of the land as a tenure at fixed 
' rent. It would have been only necessary 
to discuss this question in the event of the 
respondents failing upon the other two 
grounds to which I have referred and on 
which they succeed. 

In the circumstances, therefore, the appeal 
must be dismissed with costs. 

Mouuick, J.—I agree. ; 
Appeal dismissed. 


of limitation, I: 


to‘ in section 47—the section of 


SIND JUDICIAL COMMISSIONER'S 

COURT. 
MIEOELLANEOUS Civ Appzat No. 16 of 1912. 
July 18, 1913. 
Present:—Mr. Pratt, J. C., and 
Mr. Kemp, A. J. ©. 
GULAM HYDER GHOUSBUX— 
APPELLANT ` 
Versus 
ABDUL FATEH MAHOMEDKHAN— 


RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 42, 
order under— Appeal. 

An order appointing a guardian” under section 42 
of the Guardiansand Wards Act is one passed in 
exercise of powers conferred by section 7 of the Act 
and as such is appealable under section 47 of the Act, 


Appeal against the order of the Joint 
Judge, Sukkur-Larkana. 

Mr. Lalchand Hassomal, for the Appellant. 

Mr. DeCruz, for the Respondent. 


JUDGNENT.—This an appeal from the 
orđer of the Joint Judge, Sukkur-Larkana, 
appointing the Court of Wards as the 
guardian of the property of the three minor 
children of Khan Bahadur Rasul Baksh. 
The guardian who was first appointed was 
Abdul Fateb, au uncle of the minors. He 
resigned on certain charges of misconduct 
being made against him, and on his resigna- 
tion an application urder section 8 was made 
by Ghulam Hyder, the present appellant. 
The Joint Judge declined to appoint Ghulam 
Hyder and made the appointment of the 
Court of Wards under section 42. 


A preliminary objection is raised that no 
appeal lies because section 42 is not referred 
the Act 
which allows an appeal. But section 47 
allows an appeal from an order under 
secticn 7 appointing or declaring a guardian. 
The order of appointment, therefure, exprersed 
io be made urder section 42 is made in 
exercise of ihe power given under section 7. 
We, therefore, overrule the preliminary 
objection and determine the appeal on its 
merits. 


The only objection raised to the ap- 
pointment of the Court of Wards is that 
its maragement would be expensive. The 
Joint Judge bas, however, considered this 
ground and has come io the conclusion 
that it is ketter to pay for the better 
management than to take a serions risk 
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thal wonld seem probable if the applica- 
tion of Ghulam Hyder were admitted. 
“Mr, Lalchand has strougly urged upon 
us the social position and good character 
of the applicant and as to these there is 
no question, But there are other facts 
in the case which incline us to agree with 
the Joint Judge. The applicant’s brother 
admittedly made a claim against the estate 
only two years ago. If that claim were 
revived either by that brother or by Abdul 
Fateh, the applicant would find himself in an 
embarrassing position for his own interest 
would be opposed to that of the minors. 

Again,” the applicant is the husband 
of one of the minors. If his wife 
on attaining majority filed a suit for parti- 
tion the applicant’s interest as husband of 
the wife and his duty to the other minors 
would also come in conflict. Even if his 
wife did not sue for partition the applicant 
would find himself in an embarrassing 
position in having to decide what share 
of the profits belong to his wife and what 
share to the minors. The applicant is still 
a young man with little experience of the 
world and we doubt whether he has the 
administrative capacity that the management 
of such a large estate requries. 

We confirm the order of the Joint Judge 
and dismiss this appeal with costs, 

> Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civit, Appeat No. 3349 or 1911. 
February 2, 1914, 
= Present: —Mr, Justice Teunon. 

Raia SHYAM. CHANDRA MORDARAJ 
HARI CHANDAN, AND on HIS DEATH HIS 
HEIR AND LEGAL PRESENTATIVE RAJA 
KESHORE CHANDRA MORDARAJ 
HARI CHANDAN—Ptaintivr— APPELLANT 

VETSuUS : E 
. BHANGA DETI AND OTHSR3— DEFENDANTS— 


RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 6l, 66— 
Withdrawal oj portion of claim in suit—Application 
for withdrawal in second appeal, whether may be 
granted—Deposit of rent—Interest, 

The plaintiff sued for rent for the years 1314 to 
1816 and for the first half year of 1317. There was 
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also a prayer for ejectment. Seeing that the plaine 
tiff could not succeed in his prayer for ejectment, as 
he had sued for rent for the anes half of 1817, he 
prayed in second appeal that he might be permitted 
to withdraw his claim in respect of 1317: 

Held, that the application conld not be granted at 
that stage. 

A deposit of rent without the interest then due is 
not a sufficient deposit within section 61 of the 
Bengal Tenancy Act. ` 

Appeal from the decree of the District 
Judge of Cuttack, dated July 29, 1911, 
affirming that ofthe Deputy Collector of 
Balasore, dated March 30, 1911. 

Babu Shiba Prosonna Bhattacharyya, for the 
Appellant. 

Babu Suresh Ohandra Ohakravartt, for the 
Respondent, 

JUDGMENT. —This is an appeal by the 
plaintiff in a suit for rent for the years 1314 
to 1316 and for the first half year of 1317. 
There was also a prayer for ejectment under 
the provisiors of section 66 of the Bengal 
Tenancy Act. 

The Courts below have granted the plain- 
tiff a decree for the arrear claimed in respect 
of the first half of the year 1317 and also for 
asum of Rs. 3-15-6 as the balance due 
for the last kist of 1814. The prayer for 
ejectment was refused. 

Before meitis conceded that, whatever 
the status of the tenants may be, inasmuch 
as the plaintff in this suit sued for rent for 
the first half of 1317, he cannot succeed in 
his prayer for ejectment. The plaintiff now 
asks that he may be permitted to withdraw 
his claim in respect of 1317, but this applica- 
tion isone which I cannot grant at this 
stage. 

The only other question raised in the 
appeal is whether the two deposits of rent 
made on the 6th of November 1909 under 
the provisions-of sestion 61 and the follow. 
ing sections of the Bengal Tenancy Act were 
good deposits. The plaintiff landlord objeats 
to these deposits on two grounds. It has 
been found that the last day of payment of the 
second kist of 1316 was Ist October; but the 
deposits were made on the 6th of November, 
the sum dosposited being Rs. 227-10-38 
the fall amount of rent and cesses for that 
kist. tis clear, therefore, that, on 6th 
November, a sum amounting to abont or over 
Rs. 3 was then due as interest, The interest 
due was not deposite; and to that extent 
the deposits are insufficient, 
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The next objection taken is that, in their 
application, depositing these amounts, the 
defendants have described themselves as 
maurust sarvarakars and the tenure as maurus? 
sarvarakart; while, according to she plaintiff, 
by reason of a compromise entered into by the 
predecessors- of the defendants with him 
(the plaintiff) in Suit No. 353-of 1897 the 
defendants have given up that status and are 
not entitled to use the term or description 
maurusi, but are sarvarakars merely. Neither 
of the Courts below has dealt or dealt satis- 
fastorily with this question; but, on the first 
finding that the deposits were insufficient, 
into this second objection on the part of the 
plaintiff I need not enter. 

The deposit being insufficient, the plain- 
tiff is now entitled to a further decree for the 
arrear of rent. fer the second kist of 1316 
and cesses and interest thereon at 12} per 
cent. per annum up to this date, with 
interest on the decretal amount at 6 per cent. 
Under all the circumstances of the case, 1 
make no order as to the costs of this appeul. 

Decree varied. 


MADRAS HIGH COURT. 
Seconp Oivi APPEAL No. 1429 or 1912, 
October 1, 1913. 

Present: —Mr. Justice Miller and 
Mr. Justice Tyabji. 
KALAGARA RAMANNA AND OTHER3— 
APPELLANTS 
versus 
KALAGRA GANGAYYA AND OTHERS— 

: RESTONDENTS. 

Hindu Law—Alienation by widow—Part of consider- 
ation not binding on reversioners—Bona fide purchaser 
may retain property on paying to reversioners part of 
consideration not found binding—Proper decree, 

Where in a bona fide sale bya Hindu widow a por- 
tion of the consideration money is found not to be 
binding on the reversioners, if is at the option of the 
alienee to retain the property and pay the amount so 
found to the reversioners. 

Felaram Roy v. Bagalanand Banerjee, 6 Ind. Cas. 
207; 14 C. W. N. 895, followed. 

Second appeal against the decree of the 
District Court of Kistna, at Masulipatam, 
in Appeal Suit No, 22¢ of 1910, preferred 
against that of the Subordinate Judge of 
Kistna, at Ellore, in Original Spit No. 42 
of 1908, 
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The Hon’ble Mr. T. V. Seshagiri Atyer 
for Mr. T. R. Ramachandra Atysr, for the 
Appellant. 

Mr. K. Narain Rao, for the Respondents. 


JUDGMENT.—The District Judge finds 
that out of the sam of Rs. 1,300, the price 
paid for the property, Rs. 1,022 was to 
pay off a debt or debts which the widow 
was legally justified in paying out of the 
corpus of her son’s estate and that as regards 
the balance, Rs. 278, there was no justifica- 
tion for obtaining that money by sale of 
the land. The District Judge also finds that 
both sales were bona fide transactions, and 
that the prices paid were not unreasonably 
low. These findings we accept, bat we do 
not think they justify the decree which the 
District Judge has made. 


The sale, Exhibit IV, for-Rs. 700 is 
clearly. wholly good as found by the District 
Judge, and the reversioners have no claim to 
recover the property. The only ground 
suggested in support of the decree is in- 
adequacy of price, but the District Judge’s 
finding is that the price was not unreason- 
able. 

As regards the sale for Rs. 609, the 
sam of Rs, 322 is binding, s0 to phrase 
it, on the reversioners and Rs. 278 is not 
binding, but the sale was bonz fide and 
the purchaser is, we think, entitled to 
retain the land. 

We accept the view taken of this ques- 
tion in Felaram Roy v. Bagalanand Banerjee 
(1) and think that the right decree as 
regards the second sale will be one which 
permits the purchaser to retain the land; 
we reed not consider the question whether 
the reversioners have a right to recover 
the sum of Rs. 278, because that question 
was not argued, and it was stated by Mr. 
Seshagiri Aiyer that, if we acsept the 
District Judge’s finding his clients were 
willing to pay that amount to retain the 
land. 

We leave that question open for further 
consideration, should it arise. The decree 
will, therefore, be that the suit be dismissed 
with costs throughout, as against defendants 
Nos. 1 to 14 and 17 and 18; and that, if 
the 15th defendast do not within three 
months pay the amount of Rs. 218 with 


(1) 6 Ind. Cas. 207; 140. W. N. 895, 
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interest at 6 per cent, per annum from the 
date of the death of the widow t.e., 24th 
January 1900, the plaintiff baat liberty to 
sell the property covered by Exhibit ILI 
for the amount, but if the payment is 
made within three months, the plaintiffs’ 
guit will stand dismissed as against the 15th 
and 16th defendants also. The 15th defendant 
will pay his own costs but not the plaintiffs’. 
The memorandum of objections is dismissed 
with costs, ; i 
Suit dismissed, 


BOMBAY HIGH COURT. 
Finst Civit Arrears Nos. 32 anp 41 or 1913, 
October 13, 1913. 
Fresent:—Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batchelor. 
THe SHORETARY cr STATE ror INDIA~— 
D ÅFPELLANT . 
tersus 


MAJOR J. E. HUGHES— RESPONDENT, 

Poona Cantonment Taxation Regulations, 1881— 
Increase tn rate, not according lo Regulations —Itlegal 
—Payment under protest—-Suit to recover-——Jurisdiction 


of Civil Court—Payment by cheque effected when” 


cashed—Limitation runs from date cheque is cashed 
—Limitation Act (IX of 1908), Sch. 1, Art. 64. 

A Gantonment Magistrate disregarding the Canton. 
ment Taxation Regulations increased the tax ofa 
club which was paid under protest and an appeal 
to the Cantonment Committee was rejected: 

Held, that the Civil Court had jurisdiction to en- 
tertain a suit to recover the money as the money was 
claimed and received from the club without the 
shadow of a right. 

Where money is paid by cheque the limitation to 
recover the money runs from the date of the receipt 
of the money by the payee and not from the date of 
the delivery of the cheque. 

Mesrey Docks and Harbour Board v. Birkenhead 
Assessment Committee, (1901) A. O. 175; 70 L. J. K. B. 
584; 65 J. P. 579; 49 W. R 610; 84 L. T. 542; 17 T. L. 
R. 445; Kasandass v. Ankleshar Municipality, 26 B. 
294; 3 Bom. L. R. 882, referred to. | 

First appeals from the decision of the 
District Judge of Poona, in Civil Suit No. 


8 of 1912. ` 
Mr. Strangman, Advocate-General, with him 
Mr. 9. 8. Fatkar (Government Pleader), for 


the Appellant, 
Mr. Weldon, (with him Messrs, Oragie and 


Oo), for the Respondent. 


JUDGMENT.—This suit was instituted 
by the plaintiffs tọ recover payment ọf the 
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amount of taxes levied by tho Cantonment 


, authorities at Poona, whioh the plaintiffs 


paid under protest onthe groand that the 
assessment was illegal. The learned District 
Judge, by whom the casa was heard, 
disposed of it in favour of the plaintiffs, and 
this appeal has been preferred by Govern- 
mènt on two grounds, first, that the Court 
had -no jurisdiction to entertain the suit; 
and, secondly, that inrespect of a portion of 
the money claimed the suit is barred by the 
Ngee Article 62 of the , Limitation 
ot, 


The argument on the question of jurisdice 
tion amounted to this. According to the 
assessment rules certain authorities have been 
constituted for the assessment of taxes, and 
their assessment is final, except in so far as 
any question may arise as to the legality 
of their action having regard to the juris- 
diction conferred upon them by the assess- 
ment rules, and. if was contended that 
the assessment of the tax complained 
of by the plaintiffs was a pure ques- 
tion of fact and not of law, and that, there- 
fore, no question arose for the decision 
of a Court of Law, on the analogy, I presume, 
of applications in revision to the High 
Court under section 115 of the Code of 
Civil Procedure. The oontention that 
the assessment of the tax raises a pure 
question of fact was based upon a passage 
from the judgment of Lord Halsbury in 
the Mersey Docks and Harbour Board v. 
Birkenhead Assessment Jommittee (1); but if 
that judgment is read as a whole, it does 
not, as we shall have occasion to show 
later ou, support the appellant’s conten- 
tion. : 

The rules affesting the taxation for 
Cantonment purposes of occupiers in Poona 
were framed by the Government of Bombay 
under the powers conferred by section 22 
of the Cantonments Act of 1880, powers 
which have been continued substantially in 
the same words through various Canton- 
ment Acts upto thepresent time. Under 
those enactments it is provided that the 
local Government may, by notification in the 
official Gazette, impose in any Cantonment, 
which i& not included in the Municipality, 


(1) (1901) A. C. 175; 70 L. J. K. B. 584; 65 J, P, 
579; 49 W. R. 610, 84 L. T. 642, 17 T. L. R, 445, 
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any tax which, under any enactment in force 
at the date of the notification, can be imposed 
in any Municipality within the territories 
administered by sach Government; and that 
when any tax is leviable in a Cantonment 
in pursuance’ of such notification the 
Local Government may by notification apply 
or adapt to the Cantonment the provisions 
of any enactment or rules in force at the 
date of the notification in any Municipality 


within the territories aforesaid relating to. 


the assessment, collection or recovery of any 
tax, and refund or revision of or exemption 
from any such tax. 


In intended execution of the powers con. 
ferred by section 22 of the Cantonments 
Act of 1880, Poona Cantonment Taxation 
Regulations were notified in the year 1881, 
which purported to adapt the taxation 
provisions of the City of Bombay Municipal 
Act of 1872 and 1878. According to such 
adaptation the Cantonment Magistrate took 
the place of the Municipal Commissioner, 
and the Cantonment Committee took the 
place of the Court of Petty Session, for 
the purpose of hearing appeals against rates. 
The regulations with which we are concern- 
ed inthis appeal are Regulations 1, 2,7, 8, 
10, 13, 15, and 42. Regulation 1 provides 
that “the estimated gross annual reat 
-at which the houses, buildings and lands 
liable to property rates might reasonably 
be expected to let from year to year shall, 
for the purposes of the said rates, be held 
and deemed to be the annual value of 
such houses, buildings and lands.” Regu- 
lation 2 provides that “the rates shall 
be leviable from the actual occupier if he 
hold the house, building or land immediately 
from Government”, 


By Government Notification of the 17th 
of September 1891, a general property rate 
of four per cent. per annum of the annual 
value of houses, buildings and lands liable 
to property rate was imposed on the Canton- 
ment of Poona, and the plaintiffs as occupiers 
of the Race Course in the Cantonment 
which they held immediately from Govern- 
ment were liable for the rate. ` 

Until the year 1908, the plaintiffs had been 
called upon to pay a tax of Rs, 201, assessed 
upon an estimated gross letting value of the 
Race Course property of Rs. 5,088. On the 
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8th of October 1908, they reseived the follow- 
ing notice from the Cantonment Magistrate:-— 
“Under Poona Cantonment ‘Taxation Re- 
gulations the Cantonment Magistrate hereby 
gives notice to the Secretary, Western India 
Turf Club, with regard tothe property indicat- 
ed in the margin that he has revised the valu- 
ation of the said property, and assessed the 
rate at Rs. 9,840 per annum on an annual. 
income of Rs, 2,46,000, and that any com- 
plaints dgainst such valuation must be made to 
the Cantonment Magistrate in writing and 
received at this office within three days from 
the service of this notice.” This, therefore, was 
a case falling under Regulation 10 under which 
the rates might be increased; that Regulation 
provides that “ notice of the amendment shall 
be given to the person interested and the date 
fixed forthe hearing of complaints which shall 
be made and heard in the manner prescrib- 
ed in section 8 for complaints concerning 
original rates in the assessment book.” Regu- 
lation 8 provides that “all complaints against 
valuations shall be made to the Cantonment 
Magistrate by application in writing left at his 
office three days before the day fixed in the 
public notice for revising the valuations and 


‘rates,” the public notice being the notice pro- 


vided for by Regulation 7 which must pre- 
ecribe a day, not being less than fifteen days 
from the publication of notice, when the Magis- 
trate will proceed torevise the valuations and 
rates. It is, therefore, apparent that the Canton- 
ment Magistrate in notifying that any com- 
plaints against the increased: rate must be 
made within three days from the, service of his 
notice of the 8th of October 1908 was disre- 
garding the express provisions of the Regu- 
lations, 


It iscontended, however, that-such disregard 
of the Regulations is of no importance under 
Regalation 42, provided the directions in the 
Regulations have been in substance and 
effect complied with, and that, if that is 
so, the action of the Cantonment Magistrate 
cannot be quashed or set aside in any 
Court, It appears to us that the Regula- 
tions have not been in substance or effect 
complied with. The plaintiffs are called 
upon within three days to show cause 
why the rate imposed upon them should not 
be raised from Rs. 201 to Rs. 9,849. Such 
a serious demand wasa matter requiring very 
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attentive consideration; and reasonable time 
was not given to the plaintiffs to take any 
advice upon the subject. On that ground 
alone, therefore, we thing that theaction of the 
Jantonoment Magistrate was. not warranted 
by the Regulations. An appeal was pre- 
ferred from bis assessment to the Cantonment 


Committee under Regulation 13. The 
Cantonment Committee only have juris- 
diction to hear an appeal against a 


rate provided it is charged under the provi- 
sions of the foregoing Regulations. The 
appeal to that Committee ` resulted in a 
curt Resolution as follows; — ‘Resolved that 
‘the appeal of the Turf Club be rejected,” 
and the request for reasons for this resolution 
“wun met by a further resolution as follows:— 
“Resolved that the Solicitors to the Turf 
Club be informed that the Committee 
consider that they are not bound to record 
their reasons for .rejecting an appeal.” 
The Turf Club then appealed to the 
Governor in Coancil, but they were inform- 
ed that under the Regulations the Gov- 
ernor in Council had no power to interfere 
with the decision of the Cantonment Oom- 
mittee, which according to the provisions 
of Regulation 15 was to be final. It is 
not surprising under the circumstances that 
the plaintiffs paid their tax under protest, 
and have filed this suit for the recovery of the 
same as money had and received for their use. 

Up to this point we have dealt with the objec- 
tion to the action of the Oantonment authorities 
on the ground of procedure and, for the reasons 
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stated, we think that the objection is well- 


founded, that the Cantonment Magistrate 
‘did notcharge a rate under the provisions 
of the Regulations, an appeal with refer- 
‘ence to which could þe heard and determined 
by the Cantonment Committee. 

But there isa more serious objection 
than that caused by the procedure laid 
down in the Regulations. It is this: that 
the Cantonment Magistrate. has wholly 
disregarded the basis upon which the rate 
‘is ‘to be assessed. He has assessed a rate 
upon the gross income of the plaintiffs, 
which would not even be a basis for the 
levy of income-tax. Even if the plaintifis’ 
net profits, which average about Rs. 30,000 
year, had been taken as the basis of valuation, 
it is clear, for the-*reasons stated by the 
Distriot Judge, that no hypothetical tenant 
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csuld be expected tooffer sucha sum ag 
rent for the property in question, for ag 
the District Judge points ont “if the plaintiffs 
were to let the Race Course and buildings for 
more than about Rs. 30,000 a year, it is 
obvious that their tenant would conduct 
business at a loss,” and if they were to let it 
for that sum only he would make no profit, 
It would, therefore, not be reasonable to 
expect thathe would offer such a rent. It 
appears to us that the judgment of Lord 
Halsbury in Mersey Docks and Harbour Board 
v. Birkenhead Assessment Oommittes (1), already 
referred to, so far from being any authority 
in favour of the contention of the appellants, 
is a direct authority for the proposition that 
where ataxing authority is called upon to 
assess the tax based upon annual letting 
value, he does very wrong indeed if he rates 
as if he were dealing with the question for 
the income-tax, The Cantonment Magistrate 
has, as stated by the District Judge, 

not calculated the tax on the annual value, 
but on some strange and novel method 
of his own. The law does not justify his 
action at all. It was outside the law, and 
he has assumed powera which the law has 
not given to him. The enhancement of the 
tax was,therefore, ulêra tires, and not a 
legitimate method of arriving at a fair letting 
value of the house.” It is, therefore, clear 
upon the authority of Kasandas v. Ankleshwar 
Municipality (2) that the case is one in which 
the jurisdiction of the Civil Courts is not 
ousted. The money has been claimed and 
received from the plaintiffs without the 
shadow of a right, and the plaintiffs having 
paid under protest are entitled to recover 
the moneys unless their claim is barred by 
limitation. It is only contended that their 
claim is barred in respect of the first payment 
made by them for one half year, “being the 
sum of Rs. 4,819.3-10. A cheque for that 
sum was given to the Cantonment Magistrate 
by the Turf Club on the 28th November 
1908, but it was not cashed by him; and on 
the 5th of May 1909, he wrote saying that 
he had made a mistake inthe figure which 
should be Rs. 4,671, and thatthe cheque 
drawn on the 28th November would be 
returned on payment of the sum of Rs. 4,671. 
The first cheque was, however, cashed 


(2) 26 B. 204; 3 Bom. L, R, 882. 
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onthe 27th of May 1909. This suit was 
instituted on the 28th March 1912, more 


than three years after the delivery of the- 


cheque, but less than three yeara after the 
cashing of the same. We are of opinion 
that limitation runs, not from the date of 
the delivery of the cheque, but from the 
date of the receipt of the money by the 
payee, and that, therefore, Article 62 is no 
bar to the plaintiffs’ claim in respect of this 
payment, The appeal, therefore, must be 
dismissed. 

We wonld add for the consideration of the 
Government an observation on a question 
which it has not been necessary to decide, 
having regard to the snccess. of the plain- 
tiffs upon the points raised by them. Ib is 
this, whether the Cantonment Taxation 
Regulations can be regarded as an adaptation 
of the provisions of the taxation sections of 
the City of Bombay Municipal Act of 1872 
and 1878 in reapect of appeals from rates. 
Those sections allowed an appeal to the 
Court of Petty Séssion, that is to the 
Presidency Magistrate, a judicial tribunal, 
whereas Regulatiou 13 of the Poona Regala- 
tions gives the appeal to the Cantonment 
Committee, which is a lay body, one of the 
most important members of which is the 
Cantonment Magistrate, from whom the 
appeal is preferred, 

The plaintiffs must have their costs of 
this appeal and of the next appeal which 
fails with the failure of this appeal. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
REGULAR Civiu Appeat No. 203 or 1912, 
April 16, 1914, 

Present: —Mr. Justice Fletcher and 

. Mr. Justice Richardson. 
NAGENDRA BALA CHOWDHURANI~ 
PLAINTIFE— APPELLANT 
versus 
Toe SECRETARY or STATE ror INDIA 


in COUNCIL — DerENDANT— RESPONDENT, 

Drainage dues—Instalment bond executed by pro- 
prietors m favour of Government to pay drainage dues— 
Suit for purtition—Appointment of Receiver—Sale of 
property by Receiver to third person subject to drainage 
ques—-Non-payment of instalments due by proprietors— 


Liability of third person to pay tnstalments—Public ` 


Demands Recovery Act (IB. C. of 1895), s. 7—Drainage 
Act : VI B. C. of 1880) ss. 28:2), 31, 36, 36A, 38. 

The proprietors of certain properties executed in 
1898 in favour of the Secretary of State an instalment 
bond under section 37 of the Bengal Drainage Act, 
1880, for the payment of the amount which they were 
liable to pay under the terms of the Act. There was 
a partition suit in respect of the properties, in which 
a Receiver was appointed who sold the properties in 
suit to the plaintiff subject to the drainagedues. The 
proprietors having made default in payment of some 
instalments, a certificate was filed in the Colleotorate 
against them. When the estate passed into the pos- 
session of the Receiver his name was added and after 
the plaintiff's purchase her name was added. The 
plaintifi’s objection to this procedure having been 
rejected, she instituted this suit: 

Held, that, under section 38 of the Drainage Act, 
the person liable to satisfy the engagement entered 
into with the defendant was the person who gave it; 
that under the terms of that section the provisions 
contained in” the Public Demands Recovery Act, 
1895, for summarily recovering the amount remaining 
due under the terms of the engagement, could be ppt 
in force against the persons who gave it; that as the 
plaintiff did not give it, she was nota person liable to 
pay the public demand within the meaning of sec- 
tion 7 of the Public Demands Recovery, Act; and that 
no revision of the certificate having taken place under. 
section 386A of the Drainage Act, the plaintiff was 
not bound to pay the instalments. s; 

Appeal from the decree of the Snb-Judge 


of Hooghly, dated April 30th, 1912. 


FAOTS.—This is a suit fora declaration 
that a certificate made against the plaintiff 
by the Collector of Hooghly under the Public 
Demands Recovery Act is illegal, invalid 
and wholly without jurisdiction, 

Some properties belonging to the Mukherjis 
of Janai were benefited by the Rajapur 
drainage scheme. The Collector of Hooghly 
then filed a certificate under the Beugal 
Drainage Act, VI of 1880,B. ©., for the 
recovery of a sum of Rs, . 43,173-1-6 against 
the Mukherjis. Some of the Mukherjis having 
instituted a suit for partition in the original 
side of the High Court, a Receiver was 
appointed who sold a portion of the estate for 
the liquidation of the debts of the estate, and 
the plaintiff purchased the property in 
question in 1905. The Receiver paid a 
portion of the amount for which the certifi- 
cate was filed, as his name was inserted in it, 


Previous to the institution of the partition suit, - 


the Mukherjis executed a kistibandi bond on 
February 4, 1898, in respect of the amount due 
to Government under section 38 of the Drainage 
Act. As they made default in payment of the 
sums due under the bond, a certificate was filed 
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by the Collector of Hooghly, and the plaintiff 
having executed an indemnity bond in 
respect of Re. 28,843-8-9 which remained 
due under the certificate, her name was 
inserted in it, The plaintiff principally 
alleged that the certificate was not duly made 
against her and that it is.invalid so far as 
she is concerned. a | 

The suit was. at first dismissed as. being 
barred by limitation under section 15 of the 
Public Demands Recovery Act, and that 
section 244 of the old Civil Procedure Code 
was a bar to such a suit, On appeal by the 
plaintiff, the High Court set aside that 
judgment and remanded the case for retrial 
on the merits. - | g 

The Court below remarked on the point 
whether the certificate was illegal &c, and 
whether the plaintiff ’s name was rightly 
added, as follows:— 

“In the present case, it appears from tke 
evidence of the defendant’s witness No. 2 
and from the conveyance Exhibit A5, executed 
by the Receiver, and from the indemnity bond, 
Exhibit A4, executed by plaintiff, that the 
-plaintiff purchased the property subject to the 
drainage dues and expressly undertook to pay 
them, a notice of such charges having been 
read over at the time of the sale. Her Coun- 
sel, Mr. S. P. Sinha, undertook to pay the 
drainage charges, and she executed the in- 
demnity bond before the sale was confirmed 
and the conveyance was. executed by the 
receiver in her favour binding her to pay the 
drainage charges due to Government. * * 
Besides, the amount due under the certificate 
is a first charge upon the ‘property benefited 
under sections 31, 87 and 38 of the Drainage 
Act of 1880, and‘no purchaser of it can 
avoid the payment of the sum for which the 
certificate is filed. * * The plaintiff simply 
denies her liability to pay the amount due 
under the kestibandi bond and contends that 
the Certificate Officer had no jurisdiction to 
file the certificate against her for the sum 
due under the instalment bond. Having 
executed the indemnity bond in favour of the 
- Reciever in respect of the amount due under 

the instalmest bond, and having under- 
` takén to pay the sum before the High Court 
before the confirmation of the Recsiver’s sale 
at which she purchased the property, it does 
not lie in her mouth now to deny her labi- 
_ lity and to question the authority of the 


Certificate Officer to file the certificate against . 
her.” 

The Court dismissed the suit. 

The plaintiff appealed to the High 
Court. i 
“Dr. Rash Behary Ghosh, Babus Sarat 
Ohandra Roy Chaudhri and Dhirendra Krish- 
na Roy, for the Appellant. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Respondent. 

JUDGMENT. 

Frercusr, J.—Thisis an appeal by the 
plaintiff from the judgment of the 2nd 
Subordinate Judge of Hooghly, dated the 
31st of April 1912, dismissing her suit. 

The suit was brought by the plaintiff for 
the purpose of obtaining a declaration that a 
certificate purported to have been made 
against heron behalf of the Secretary of 
State for India in Council under the Pablic 


. Demands Recovery Act, 1895, was illegal and 


invalid. 


The plaintiff purchased the property 


-described in the Schedule- to the plaint on 


the Ith of April 1905 at asale held by a 
Receiver appointed by this Court in its 
original jurisdiction. . A 

The property in question formerly 
belonged toa family of Mukherjis, some of 
whom instituted a suit for partition in this 
Court. In that suita Receiver was appointed 
and under the orders of the Court a portion of 
the estate was sold for liquidation of the debts 
of the estate. The plaintiff became the pur- 
chaser. at that sale and the sale to her was 


. duly confirmed by the Court, 


Under the provisions of the Bengal Drain- 
age Act, 1880, certain works known as Raja- 
pur Drainage Scheme were executed for the 
improvement of amongst other properties the 
property subsequently purchased by the 
plaintiff. Forthe payment of the amount 
that they were liable to pay under the terms 
of the Act, three of the Mukherjis executed 
onthe 4th of February 1898 in favour of the 
Seoretary of State for India in Council an 
instalment bond. The Mukherjees subse. 
quently made default in payment of certain of 
the instalments under the bond and tbere- 
upon under the provisions of the Public 
Demands Recovery Act, 1895, a certificate 
was filed in the Collectorale against them, 
the certificate being No. 507 of 1900-1901. 
When the estate passed into the possession. 
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of the Receiver his name was added 
or substituted in the certificate in 
the course of the year 1903 04 and after 
the purchase by the plaintiff her name was 
added or substituted on the record on the 9th 
of July 1906. The plaintiff objected to this 
procedure but tbe Revenue Authorities 
declined to interfere. Thereupon the plaintiff 
instituted this suit. i 

When the case first came on for hearing the 
learned Subordinate Jadge dismissed the suit 
on the preliminary grounds that section 244 of 
the Code of Civil Procedure, 1582, was a bar 
to the suit, and further that the suit was 
barred by limitation. The plaintiff preferred 
an appeal to this Court and the order of the 
learned Judge was reversed and the case 
remanded for trial in the lower Court. 

The case that we have now to deal with is 
on the footing that the amended certificate 
is a certificate filed against the plaintiff. 

This question must be dealt with quite 
apart from the charge given by the Bengal 
Drainage Act, 1880, for the expenses of works 
execated under the terms of the Act. 

The only point we have to consider in this 


-appeal is, was the certificate validly made 


against the ‘plaintiff? The answer to that 
question depends on whether or not the 
plaintiff is a person ‘liable to pay the public 
demand’. 

Now section 28 (2) of the Bengal Drainage 
Act, 1880, directs that the Commissioners after 
making the -classidcation therein mentioned 
shall proceed to apportion the total cost of 
construction upon the improved lands and 


shall draw up a statement showing the amount’ 


payable by each land-holder. 

Section 31 of the Act provides that the total 
sum so made payable with interest shall 
bea first charge upon such lands. 

By section 36 it is enacted that whenever 
the Commissioner of the Division shall 
confirm any apportionment -and report or 
whenever one month shall elapse from the 
publication of any report without any appeal 
having been preferred, he shall pass an order 
declaring the sums payable in respect of the 
lands aud the persons liable to pay the same 
to be determined. 

As soon as any apportionment has ‘been 
determined, the Collector is authorised by the 
terms of section 37 of the Act to cause 
a notice to be served upon any land-holder 


who has not paid the sum payable by him 
requiring him within one month to pay such 
sum with interest or to enter intoan engage- 
ment for the payment by instalments Over 
a period of not more than ten years of such 
sum together with interest on the instal. 
ments for the time, being remaining unpaid. 

Under the terms of this section the 
Mukherjees executed in favour of the 
defendant the instalment bond of the 4th of 
February 1898, 

Section 38 provides (amongst other things) 
that if any land-holder having entered into 
such an engagement fails to discharge any 
instalment payable thereunder, such instal- 
ment together with interest shall be recover-- 
able under the provisions of any law for the 
time being in force for the recovery of public 
demgnds. 

itis very obvious that under the terms 
of this section the person liable to satisfy 
the ‘engagement’ entered into with the 
defendant is the person or persons who gave 
it and that under the terms of the section 
the provisions contained in the Public 
Demands Recovery Act, 1895, for summarily, 
recovering the amount remaining due uuder 
the terms of the ‘engagement’ can only be 
put in force against the persons who gave 
it. The plaintiff in this suit is not such a 
person, 

The Bengal Drainage Act, 1880, has, 
however, been amended by the Bengal 
Drainage (Amendment) Act, 1902, and under 
provisions of the amending Act a new section 
36A has been inserted in the Act authorising 
the Collector to revise an order passed 
under section 36 as to the names of the per- 
sons liable to pay by reason (amongst others) 
of avy charge having taken place in the 
ownership or joint ownership of tbe land. 


The learced Senior Government Pleader 
has informed us that no snch revision has 
taken place in the present case and, therefore, 
it is not necessary to consider what 
liability, if any, the plaintiff would have been 
under if the order made under section 36 
of the Act had been revised by the: 
Collector. 


In the result the present appeal must be 
allowed and a decree passed in favour of 
the plaintiff declaring the cortificate invalid 
as against her, 
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The defendant -must pay to the plaintiff 
her costs both in this Court and the Court 
below. We assess the hearing fee at five 
hundred rupees. 

Rroaagpson, J.—I have read this judgment 
and agree. ` 

Appeal allowed. 


ð 
MADRAS HIGH COURT. 
SECIND APPEALS Nos. 705, 987 ann 1479 oF 
1912. 

November 20, 1913. 
Fresent:— Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 

V. R. RY. SATHURAM MADIGAI ROW 
SAHIB, A MAN OF UNSOUND MIND, BY HIS#OTHER 
PADMA BAI AMMANI as NEXT FRIEND— 
PuLAINTIFE— APPELUANT 
Lersus 
GOPAL ROW PEISHWA AND orHERs— 

RESPONDENTS. : 
Injunction, mandatory, suit for —Damages—Balance 
of convenience. 
Where upon a balance of convenience, damages 
will be an adequate remedy, relief by way of 
mandatory injunction should not be granted. 


Second appeals against the decrees of the 
Subordinate Judge of Tanjore, in Appeal 
Suits Nos. 157, 156 and 174 of 1910, preferred 
against those of the District Munsif of 
Tanjore, in Original Suits Nos, 405 and 461 
of 1908 respectively. 


Mr, T. Hthiraja Mudaliar, for the Appel- ` 


lant. 
Messrs. T. V. Gopalusawm: Mudaliar and G. 
5. Ramachandra Aiyar, for the Respondents. 


JUDGMENT.— In these connected appeals 
the lower Appellate Court has found that 
there isalane between the houses of the 
2od plaintiff and the defendant, which leads 
to the house of Ist plaintiff; and that this 
lane and a strip of land 3 feet broad parallel 
thereto are the common property of the Ist 
plaintiff and the defendant. The defendant 
has erected a building which encroaches upon 
a small portion of this commén property, 2 feet 
by 2 feet, and has also built some steps toa 
door-way in his wall which project 3 feet into 
the common property; and this has-been done 
in spite of objections taken by the appellant. 

In the plaints in both suits, the plaintiffs 
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(appellants) exaggerated their claims; in 
Original Sait No. 405 of 1908 they claimed 
the exelusive property in land found to 
belong to the defendant, and in Original 
Suit No. 461 of 1908 they claimed that a 
door-way made by the defendant in his house 
should be removed. In both suits the plain- 
tiffs prayed fora mandatory injunction for 
the removal of the building and of the 
steps which encroached upon the common 
property. 

The Subordinote Judge has found that 
the piece of land, including the lane, between 
the houses of the parties can be partitioned 
in sucha way as to give to each party a 
strip of land 5 feet 10 inches in width 
from North to South, and 39 feet from Hast 
to West, and that, if this division be effected 
the portions of the land upon which the. 
defendant has encroached can be allotted to 
the defendant as partof his share of the 
common property Upon these facts he has 


“held that the plaintiffs have failed to show 


that the acts of the defendant havecaused such 
material and substantial injury as could not be 
remedied in a suit for partition of the 
common property. and has confirmed the 
decrees of the Court of first instance which 
dismissed both the suits. The lane gives 
access to the lst plaintiff's house, and it is 
obvious that to reduce its width by about one- 
half will be extremely inconvenient to him, 
and will deprive him of the right which 
he has ‘heretofore exercised of freely passing 
over the common property. 

In fact, each party has not only a right 
of ownership in common in the soil of the 
lane, but aright of way over the whole of 
the surface, and the effect of forcing the 
plaintiffs to ask for partition -is to deprive 
them of this right. Without expressing 
any opinion upon the decisions relied upon 
by the Subordinate Judge, we think that the 
present case does not fall within them. 

The small piece ofland upon which the 
defendant has encroached forms part of the 
lst plaintiff’s vearandah, and is only 2 feet 
square, so that the inconvenience is not great, 
but ib cannot be compensated by giving the 
plaintiffs the sole ownership of another piece 
of land of the same area, and as we have 
pointed outa division of the whole of the 
common property would be injurious to the 
plaintiffs. The question, therefore, is whether 
the remedy granted to the plaintiffs shoal: 
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be by way of injuction or in damages. 
` lst plaintiff was originally in fault, in 
claiming tbe land as his exclusive property, 
and upon the balance of convenience, we 
think that damages would be an adequate 
remedy and we assess them at Rs. 20. 

The result is that there will bea decree 
in Second Appeal No. 705 of 1912 setting 
aside the decrees of both the lower Courts 
and declaring that the peice of land 2 feet 
square upon which the defendant has 
erected his building is the. joint property 
of the lst plaintiff and the defendant, and 
awarding to the plaintiff the sum of Rs. 20 
as damages; and there will be no order in 
Second Appeal No. 987 of 1912 except that 
the -respondent do pay the appellant’s 
costs, 

There will be a decree in Second Appeal 

_No. 1479 of 1912, reversing the decree of the 
lower Appellate Court and restoring that 
of the District Munsif. The parties will 
bear their own costsin the District Munsif’s 
Court in both cases, and the defendant will 
pay the plaintiff's costs of all proceedings 
in this and the lower Appellate Court. The 
memorandum of objections in Second Appeal — 
No. 705 of 1912 will be dismissed.. Order 
for costs will be against the defendant (lst 
respondent) only. 3 
Decree modified. 


BOMBAY HIGH COURT. 
Seoonp Civin APERAL No. 811 or 1912, 
‘October 13, 1913. 
Present: —Sir Basil Scott, Kr., Chief Fiia, 
. and Mr. Justice Batchelor. 
SITARAM BHIMAJI DESHPANDE 
AND ANOTHER-—DEFENDANTIS-—ÅPPELDANT 
versus 
SADHU AWAJI PARIT AND ANOTHER — 


PLAINTIFFS —— RESPONDEN E. 

Landlord and tenant—Year by year tenancy— Suit 
Jor ejectment—Burden of proof—Present right to posses- 
sion—Jus tertii— Pleadings, 

In a suit for ejectment against a tenant from year 
to year, not being a possessory suit brought within 
six months of a wrongful dispossession, the plaintiff 
in order to succeed mustestablish such title as carries 
a present right to possession and the defendants 
are entitled to rely on the jus tertii appearing from 
the facts adducet by the plaintiff to defeat his claim. 


The. 


Second appeal from the decision of the 
Acting District Judge of Satara, in Appeal 
No. 11 of 1910. 


Mr. Strangman, Advocate-General (with 
him Mr. 8. R. Bakhale), for the Appel- 
lants. 


Mr, Binning, (with him Mr. K. H. Kelkar,) 
for the Respondents. 


JUDGMENT.—The plaintiffs brought this 
snit in 1908 to recover possession of land 
alleging that in 1899 they had been wrong- 
fully deprived of their possession by Raghu- 
nath Ramchandra who and the defendants, 
who derive title under him, have been ia 
wrongfal possession ever since. The defend- 
ants pleaded that Raghunath was the 
owner and that the plaintiffs had been his 
tenants until they relinquished the property 
as they could not pay the rent. 

The learned Subcrdinate Judge raised four 
issues: lst, whether before 1899 the plaintiffs 
held the property under the Swami of 
Chaphal or under Raghunath Ramechandra;: 
2nd, whather the plaintiffs gave up possession 
voluntarily; 3rd, whether the defendants 
were entitled to retain possession against the 
plaintiffs; and 4th as to the mesne profits 
recoverable by the plaintiffs. His findings 
were that the plaintiffs held under the 
Swami of Chaphal and not under Raghunath; 
that the plaintiffs did not give up the posses- 
gion voluntarily; and that the defendants 
wore not entitled to retain possession against 
the plaintiffs. 

The Assistant Judge, Mr. Ferrers, in 
appeal reversed the decisionof the Sub- 
ordinate Jadge holding thata tenant who 
could not prove a right of permanent 
occupancy, which was the plaintiffs’ position, 
could not after eight years, recover on the 
strength of his previous possession. He 
held that as the plaintiffs had failed to prove 
title as mirasi tenants they must be presamed 
to have been tenants from year ‘to year, and 
that their title being to an annual tenancy had 
long since expired, for they had withdrawn 
from the land for eight years, He accordingly 
allowed the appeal. 


His decree was seb aside by the High Court 
and the casa remanded for trial to the Appel- 
late Court on the ground that if the plaintiffs 
had been in possession as tenants from year 
to year andthe defendants thereafter came. 
into possession by dispossessing them the 
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the running of the train aganist the carriage, 
and he finds that there was negligence on 
the part of the defendant Company. 
evidence shews that there was-a gate at 
this level crossing where the accident 
occurred and that this gate was left open. 
There was thus an invitation to all comers 
to cross the line an inbimation that it 
could be crossed with safety.. There is, 
therefore, ample evidence to sapport the 
finding of negligence against the defond- 
ant Company and if cannot be: disturbed. 
~ “Then, was there contributory negligence on 

the part of the plaintiff? There again we 
have the finding of the lower Appellate Court 
that there was not, for. the learned Judge 
of that Court excludes the running of the 
carriage across the line, as he terms it, as 
being a cause of the accident, and that expres- 
sion in the context in which it appears 
amounts to a negation by the Court of any 
contributory negligence on the part of the 
plaintiff. 

The result then is that we have ` negligence 
proved to the satisfaction of the lower’ 
Appellate Court on materials which - justify 
that finding, and contributory negligence on 
the part of the plaintif not proved to the 
satisfaction of that Court. The result is that 
tbe claim in the suit is established. 

Then remains to be segn, whether damages 
are proved. The evidence in support of those 


damages has been criticised before us, andithas - 


, been suggested that there has been no damage. 
We have not gone through the evidence: nor 
is ib necessary that we should do so, becuse 
we accept the finding of the lower Appel- 
late Court that Rs. 316 has been proved to 
have beem spent by the plaintiff in repair- 
ing hig carriage. This clearly establishes 
damages resulting from the tort of the defend- 
ant Company, É 

This appeal, therefore, 
must be dismissed with costs. 
Appeal dismissed. 


in my opinion 


The : 


~ Vakils’ 


MADRAS HIGH COURT. 
Orvin Miscectansous.Psrition No. 585 oF 
4 1914. 
March %0, 1914. 
Present: —Sir Charle3 Arnold White, Kre., 


Chief Justice, Mr. Justico Sankaran Na'r and - 


Mr. Justice Oldfield. 

Tas PRESIDENT, VAKILS’ ` 
ASSOCIATION, HIGH COURT, MADRAS 
——PRTITIONBR 

2 vérsus 
à VAKIL OF THE HIGH COURT— 
RESPONDENT. 

Letters Patent, Madras, cl. 10—Vakil—Professional 
misconduct—Suggestiom by Vakil that he can influ. 
ence Judge by improper means. ' 

A Vakil is guilty of professional misconduct merit- 
ing more than a mere warning for suggesting that 
he is in a position to influence a Judge by indirect 
and improper means. i 

Petition praying that in the circumstances 
stated therein the High Court will be pleased 
to take ` action -ia the matter of the conduct 
of a Vakil of the High Court under clause 
10 of the Letters Patent. 

Mr. M.O. Parthasarathy Aiyangar instructed 


by Mr. Q. S. Ramachandra Asyer, for the 
Vakil. 
The Advocate General, Amicus Ourias. 


5 ORDER. 

Waits, C. J.—This matter comes before 
uson a resolation of the Council of the 
Association with reference to a letter 
written on the 23rd Jaly 1912 by a Vakil 
of this Court. By direction of this Court 
the matter was inquired into by the Council 
of the Vakils’ Association and the Vakil 
was asked by the Council to submit an 
explanation that he might have in con- 
nection with the writing of this letter, At 


“a meeting of the Council of the Association 


held on the 22nd Febraary 1913, the follow- 
ing resolution was passed: “Resolved that 
taking all the facts in the explanation to 
be trus, this -Council is of opinion that 
the ‚Vakil is gailty of grave professional 
misconduct in writing -the letter, dated 
23rd July 1912, to S. Madhavayyar, private 
Vakil, Kumbakonam. It is, therefore, re- 
anested that this Honourable Court may 
be graciously pleased totake action against 
the said Vakil under section 10 of the 
Letters Patent.” 

In dealing with this ease wə procaed on 
the aame assamption as tant adopted by 
the Vakils’ Association, namely, that “the 
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facts in the explanation are true.” 
letter as translated is in these terms:— 
“Please destroy this after perusal.” Many 
crores of prostrations. Your letter to hand, 
Tam glad I have got it.” (This sentence, 
“your letter to hand, Tam glad I have got 
it’ does not appear in the translation of 
the letter which is before us, but we may 
take it that this is an accurate translation 
of the sentence. It is the translation 
suggested by the Vakil’s counsel, Mr. 
Parthasarathy Aiyangar). Then the letter 
< goes on: “The Tirnkkavaloor incendiarism 
case is to come on for trial before Singara- 
velu Mudaliar Avergal, the Sub- Magistrate. 
The said Mudaliar was a Sub-Magistrate 
here at Tanjore. He was previously the 
Sub-Magistrate of Kumbakonam Town. He 
was a particular friend of mine when he 
was here, I need not write to you more. 
You will know it if you go over here to the 
town and make enquiries. I shall by all 
means positively secure advantage to our 
side. However great be the Vakil that may 
appear, what I shall be able to achieve 
before the said Sub-Magistrate will be 
different. I shall tell you that if you 
come in person. I intend going to Mannar- 
gudi on the 30th instant. You may see 
me positively if you come here on Friday 
the 26th instant. Orif you intimate the 
time of your arrival I shall remain in 
town. I may perbaps go to Kumbakunam 
on the 25th instant. I shall then see you. 
I intend going to Mannargudi on the 27th 


The 


instant. We shall surely. succeed in the 
aforesaid case, and there need be no 
anxiety. Please get me engaged as Vakil. 


Ask the Sub-Magistrate too if you please. 
I solicit a reply in any case.” The explan- 
ation of the Vakil which we.take to be true 
as regards all statements of fact, is this:— 

‘In regard to the letter dated 23rd July 


1912 I beg to state as follows:—-About June - 


end or July beginning 1912 Mr, Madhuvier, 
a private Vakil, approached me on behalf of 


Tirukkavaloor party in what is called the ° 


Tirukkavaloor arson case, and proposed 
certain terms which I accepted. As he had 
not brought the records with him, he said 
he would go to me subsequently with- the 
party and the records. A few days later, 
Mr. Madhuvier wrote to mea letter, which 
unfortunately Ihave not preserved, to the 
following effect as far as I am able to 


` 


recollect its contents:—The clients agreed 
to engage you on the terms settled, but 
are now hesitating onthe ground of some 
information that the old Magistrate has 
been trausferred and the new Magistrate 
ig said to have hada difference and con- 
sequent misunderstanding with you. The 
informant seems to have 
Magistrate himself gave him the informa- 
tion. The clients are afraid that they might 
lose a good case by engaging one who was 
not on good terms with the Magistrate, I 


said that the ` 


assured the clients that it could not beso - 


“but they were still hesitating and considering 


if it would not be better to go to a Vakil 
of longer standing. Please write to me if 
the information is untrue and also what 
you think of the case. `I shall speak to the 
clients and then goto you with them.’ It 
was in reply to this letter that I wrote the 
letter in question. I had a difference with 
one Mr. E. Singaravelu Mudaliar, Sub- 
Magistrate of Valangiman, but not with the 
Singaravelu Mudaliar who was to be the new 
Sub-Magistrate of the Court. My relations 
with the latter were good and were known 


Bd 


to be such at Tanjore where he was pre- : 


viously Magistrate. Far from the case being 
lost to the clients by engaging me I thought 
I would be more advantageous to the 
party as I had appeared before him on 
previous occasions and known his ways, and 
as I bad accidentally come to know of 
certain facts regarding that 
would be useful to the party and which 
would not be available to others. This was 
what I conveyed in the letter in question 
and askéd him to go and see me with a 
view to fell him what information I had 
about the case. I also told him that he 
might verify from the Magistrate himself 
that I had no difference and no misunder- 
standing with him. As the letter was a 
reply to Mr. Madhuvier’s to remove a mis- 
apprehension I advised him to tear it off,” 

The Vakil has been represented before us 
by a very experienced Advocate of this Court. 
The Advocate-General was requested to 
appear in support of the notice to show cause, 
He has, however, as amicus curiz urged before 


ease which’ 


us that this is a case in which we ought | 


not to take action under the Letters Patent, 
We have considered the letter with great 
care by the light of the explanation. If 
l could read the letter as nothing more 
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‘than a statement that the report: referred 
to in the letter, to which the letter’ of 


the Vakil purports to be a reply, was untrae, ` 


and if the rest of the Vakil’s letter could be 
regarded as nothing more than a glorifying 
of. himself and of. his own professional 
powers, I may be of opinion that the letter, 
though not in‘good taste, did not constitute 
“an act of professional misconduct. To my 
mind, however, the letter is something a 
“great deal more than a statement that it 


was not true that’the relations between the 


Vakil and the Magistrate, who was about to 
try the case in which the Vakil hoped to 
appear, were strained with boastful obser- 
vations thrown in, As I read the letter it 
appears to me that the writer of the letter 
intended to convey to the mind of the private 
Vakil to whom the letter was written tbat 
-the writer was in a position to influence the 


Magistrate by indirect and improper meaus.. 


lf that is the right view of the letter, no one 
can contend for one moment that it does 
not constitute an act of professional mis- 
conduct on the part of the Vakil. Having 
arrived at the conclusion that the Vakil was 
guilty of an act of professional misconduct, 
we have considered whether we can accede 
to the request put forward by Mr, Parthasa- 
rathi Aiyangar that a caution to the Vakil 
would meet the requirements of the case. 
We find ourselves unable to accede to the 
request. Wehave come tothe conclusion 
that the imposing of a period of suspension 
is necessary and the order of the Court is 
that Mr. ......... a Wakil of this Court, be 
suspended from practice for three months 
from this date, 


Sangaraw Nair, J.—1 agree. 
OLDFIELD, J.—I agree. 


Vakil suspended. 


-defendants 


.When the plaintiff sued upon his 


CALCUTTA HIGH COURT. 
Seoonp Crvin APPEAL No. 3565 or 1911, 
March 31, 1914. 
Present: —Mr. Justice Coxe and 
Mr. Justice Imam. 
CHHATTDR DHARI CHOWDHURY 
AND ANOTHER— DEPANDANTS LST PARTY — 
APPELLANTS 
Le7bUS 
GAYA PROSAD SINGH PLAINTIFF 
AND OTHERS — DEFENDANTS 2ND PARTY— 


RESPONDENTS, 

Mortgage —Swit by first ‘mortgagee without making 
second mortgagee party —Purchase by first mortgagee — 
Purchase by second mortgagee in suit on his mortgage 
previous to purchase by first mortgagee—Whether first 
mortgagee entitled to possession subject to second 
mortgagee’s right to redeem. ; 

A first mortgagee, who has boaght the mortgaged 
property in a suit upon his own mortgage, to which 
suit the second mortgagee was not a party, is en- 
titled to possession as against’ the second mortgagee, 
though the latter had previously obtained possession 
by a sale under his own mortgage, as he is merely en- 
titled to redeem the prior mortgage. 

Har Pershad Lal v. Dalmardan Singh, 32 C. 891, 


.9 C. W. N. 728; 1 O. L. J. 37L; and Ganga Das Bhattar 


v. Jogendra Nath Mittra, 5 C. L. J. 315; 11-0. W. N. 
403, followed. 

Mulla Veettil Seethi Kutti Y. Korambath Paruthooli 
‘Achutan Nair, 9 Ind. Cas. 518; (1911) L M. W. N. 165; 
21 M. L. J. 213; 9 M. L. T. 431, nob followed. 

Appeal from the decree of the District 
Judge of Darbhanga, dated September 18th, 
1911, affirming that of the Munsif of 
Darbhanga, dated March 27th, 1911. 

FACTS.—This was a suit by a first 
mortgagee for possession of five-gunda share of 
Mouza Herail which he had sold up in 
execution of a-morfgage decree, dated the 
26th September 1907. The representatives 
of the original mortgagor were made 
parties, but they did not appear. The suit was, 
however, contested by the defendants first 
party who are second mortgagees. The 
mortgage-bonds of these defendants were of 
a subsequent date to those of the plain- 
tiff, but they had obtained a deeree upon 
them on the 10th July 1906 and their sale 
certificate is dated the 26th November 
1907. The plaintiff did not take posses- 
sion till the 30th April 1969 and, when 


' hə went to get his name registered in the 


Collectorate, he found the name of the 
first party registered, and on 
their, objection his application was dismissed. 
mort. 
gage, he did not make the second mortgagoeea 
parties to the suit, : 
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The first Court has given a decree for 
possession subject to the right of the defend- 
ants first party to redeem, the amount to 
be paid by them to be settled by taking 
an account in their presence. The defend- 
ants first party not being satisfied with 
that decree appealed to the District Court 
and raised the point that the suit for 
possession was barred by limitation. The 
Court on the appeal remarked as 
follows: — 

“The second point now urged is based 
upon very important decision of a Full Bench 
of the Madars High Court in the case of 
Mulla Vittil Seetthi Kutti v. Korambath 
Paruthoolt  Achuthan Nair (1). It 
has been ruled in this case that the second 
mortgegee is totally unaffected by any suit 
brought by the first mortgagee to which 
he was not a party: and that the first 
mortgagee is not entitled to a decree for pos- 
session subject to the right of the second 
mortgagee to redeem. 


“The judgments of the Calcutta High 
Court in similar circumstances are in the 


cases of Har Pershad Jal v. Dalmardan Singh . 


(2), Ganga Das Bhattar v. Jogendra Nath 
Mittra (8), Jugdeo Singh v. Habibulla Khan 
(4), which have been followed by the learned 
Maunsif in this case. The Foll Bench of the 
Madras High- Court has disapproved of the 
views taken in these casas of the rights of the 
first and second mortgagees and have agreed 
with the view taken by Rampini, J, in tha 
case of Har Parshad Lal v. Dalmardan Singh 
(2) which was overruled by the two other 
Justices who delivered judgments in that 
case. According to Mr. Justice Rampinj’s 
view and that of the Madras High Court, 
the right of the first mortgagee to sue the 
second mortgagee for possession would date 
from the due date of his bord, the decree and 
aalo which followed being of no effect against 
the second mortgagee. On this view, the 
present case would be barred, as being brought 
over twelve years after the due date of 
respondent’s bond. Appellant’s Pleader asks 
thig Court to follow the Madras High Court 
rather than the Calcutta rulings because 
their ruling is based upon rulings of the 


(1) 9 Ind. Cas. 513; (1911) 1 M. W. N. 168; 21 M. I, 
1. 218;9 Mo L. T. 481. | 

(2) 82 C. 891; 9 0. W. N. 728; 1 C. Li J. 871. 

(3) 5 0. L. J. 315; 11 0. W. N. 403. 

(4) 60. L. J. 512; 12 0, W. N. 107. 


Privy Oouncil, which were not considered by 
the Benches of the Calcutta High Oourt in 
the cases above-mentioned. I am bound to 
follow the Caleutta cases already mentioned 
and must, therefore, uphold the decision of 
the learned Munsif.”’ z : 
The Appellate Court dismissed the appeal 


with costs. The defendants first party 
appealed to the High Court. 
Babn Shorosht Charan Mitra for the 


Appellants: —My client, not being party to the 
plaintiff's previous suit, is‘not bound by the 
decree and thesale thereon. In Umes Ohander 
Sircar v. Zahur Fatima (5) the Privy Council 
held tbat the second mortgagee was notaffected 
by the proceedings held in his absence, 
The second mortgagee was allowed to redeem 


‘on the basis of the mortgage and not on 


the basis of the decree. When plaintiff 
brought the suit, the equity of redemption 
had passed to me; so plaintiff not having 
acquired by the sale the equity of redemption 
cannot sue for possession. See also Gobind Lal 
Roy v. Ramjanam Misser (6). The plain- 
tiff’s only remedy is to sue on the mortgage 
and‘such a suit would not be barred. See 
Mulla Vittil Seethi Kutti v. Korambath 
Paruthooli Achutan Nair (1) and the cases cited 
therein. The cases in our Court Har Pershad 
Lal v. Dalmardan Singh (2), Ganga Das Bhatt2r 
v. Jogendra Nath Mitter (3) and Jugdeo Singh 
v. Habibulla Khan(4), being against the prin- 
ciplelaid down by the Privy Council in 
several cases, should not be followed. 

Babu Shachindra Prosad (Ghose, for the 
Respondent: I submit the cases in our Court 
are exactly in point and should be followed. 

JUDGMENT. 

Coxe, J.—The fac's in this case as they 
have been laid before us are as follows: — 

The mortgagor-defendants mortgaged the 
property in suit to the plaintiff ia September 
1896, the due date being in May 1897. In 
June 1907 the plaintiffs sued on their mort- 
gage and obtained a decree onthe 26th Sep- 
tember 1907. They purchased the property 
in execution in April 1909. 

The mortgage of the mortgagee defendants 
waa executed in 1899. They sued on it in 
1906 and obtained a decree on the 15th 
June 1903. They purchased it in execution 
oo the 17th September 1967. 

The plaintiff did not make the mortgagea- 
defendants parties to his suit. and found that 


(5) 18 O. 164: 17 T. A. 201. 
(6) 21 C. 70; 20 I. A. 165, 
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they had been registered as owners of the 
property, He brought this suit for recovery 
. of the property with an alternative prayer 
that the defendants might, if necessary, ‘be 
given an opportunity to redeem. The 
Courts below have decreed the snit. 
The mortgagee-defendants have appealed 
and on their behalf it jg argued, relying on 


Mulla Vittil Seethi Kutti v. Korambath 
Poruthooii Achutan Nair (1), that his 
rights are unaffected by the plaintiff's 
decree to which he was not a party, 


and all that the plaintiff can do is to sue 
him on the mortgage, a proceeding which 
is now barred. This view is opposed to the 
decisions in Har Parshad Lal v. Dalmardan 
~ Singh (2) and Ganga Das Bhatter v. Jogendra 
Nath Mittra (3). It is not impossible that 


these rulings may have to be considered | 


farther, but the present is certainly not 
a case for dissenting from them, when the 
defendant's purchase was made just at the 
time - that the plaintiff was suing on his 
mortgage, o a 
The appeal must be dismissed, but in the 


circumstances of the case I would not ellow 
costs, 


IMAM, J—I agree. 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

_ Cryin Appiigation No. 81 or 1912. 
July 27, 1913. 
Present:—Mr.’ Pratt, J. C., and 

Mr. Kemp, A. J. C. 
TAHILRAM MANIRAM~— APPLICANTS 
YETSUS 
J. A. BLACKWELL AND 0THERS—- 


o OPFCNENTS. : 
Civil Procedure Code (Act V of 1908), s. 109, el. (c) 


Certificate for leave to appeal to Privy Council, . 


when granted, k 

Under section 109, clanse (c) of the Civil Procedure 
Oode a certificate for leave to appeal to His Majesty 
in Council should be granted only in cases in which 
the decision is of general importance or affecte any 
large body of persons or threatens the religious or 


civil rights of any class of the community, and not _ 


where it is to serve as a precedent for similar subse- 
quent cases, -` 
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Mr. Wadhumal Oodharam, for the Applicant. 

Mr, Dipehand Ohandumal, ‘for the Oppo- 
nents. 

JUDGMENT.—This is a petition for a 
certificate under section 109, clause (e), of the 
Code of Civil Procedure (Act V of 1908) 
for leave to appeal to His Majesty in 
Council against the decree of the Appellate 
Court, diated 9th September 1912, passed 
in an appeal from the Additional’ Judicial 
Commissioner of Sind. 

Tt is admitted that the matter iw dis- 
pute is below the appsalable value, The 
petitioner, howsver, approaches us under 
section 109. That clause 
refers to cases where the matter is under 
the appealable value or is not measurable 
in money.. It is admitted that the subject- 
matter in this case is measurable in money. 

In order to bring himself within the 
terms of ciause (c), the petitioner must 
satisfy us tbat the case is a fit one for appeal. 

Now it is not every decision the correctness 
of whichis doubtful that entitles a petitioner 
to a certificate. It could searcely be 
expected in the vast majority of cases 
that the Court which passed the decree 
would consider its decision dorbtful. It 
is impossible to lay down with precision 
in what cases a certificate shonld be 
granted under clause (c). At most 
we can say that cases in which the deei- 
sion is of general importance or affects 
any large body of persons or threatens 
the religious or civil rights of any class of 
the community might fairly be ranged 
within the category in which a certificate might 
properly be granted. Avuy desision which 
might form part of the case-law for subse- 
quent cases of asimilar kind is not necessarily 
a fit one for a certificate. 

What theo was decided in the appeal 
against which the petitioner prays for thia 
certificateP The Appeal Court (Pratt, 
J.C. and Fawoutt, A. J. 0.), I find, , decided 
the following points, viz, (1) a right of 
re-sale for the purchaser’s default is an 
implied term in every crntract for the 
sale of land; (2) where a writing which 
bas been materially altered, aceording to 
the priveiple laid down in ~ufell v. The 
Bank of England (1), is cot itself relied on as 


(1)) (1882) 9 Q. B. 555; 51 L. J, Q. 401; 47 L. T, 


146; 80 W. R. 932; 46 J. P. 50). 
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the agreement on which the plaintiff sues, 
but merely as thə communication of the 
acceptance of it, such writing can be put 
in evidence for the purpose of proving the 
agreement, (3) on the pleadings, that plaintiff 
had set forth in his plaint the case referred 
to in (2). | . . 

Now I wish to safeguard myself against 
any expression of opinion as to the cor- 
rectness or .otherwise of 
It might be that the writing relied on in 
(2) as a communication of an acceptance was 
the acceptance itself and thereby in conjunc- 
tion with the prior offer in writing formed 
the contract. If that were so, it might 
be- contended with some show of reason 
that the writing containing the contract 
had been altered ina material respect and 
could not, therefore, be relied on by the 
plaintiff. This discussion is, however, real- 
ly by the way. What we haveto consider 
is whether ‘the points raised in the case 
render it a fit one for a certificate. The 
third point turned on a construction of the 
pleadings in the particular’ case and 
cannot, therefore, be considered as a matter 
of general importance. The second point 
turned on the construction and effect 
of a particular document in negotiations for 
a contrast and the effect of the decision 
on this point is restricted to the facts of 
this particular case. The first point does 
not affect any portion of the community. It 
merely lays down the law with regard 
to the vendor’s right to ascertain his 
damages ina particular way as regards all 
persons who may enter into a contract for, 
the sale or purchase of land. It does not 


affect any existing class or section of the 
community. 
It is true that the respondents in the 


appeal were found to have altered the 
Kabala, but this cannot give a ground 
for a certificate to the petitioner-appellant. 

I am, therefore, of opinion the petitioner 
has not made ont a case for a certificate. 


Oertificate refused. 
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CALCUTTA HIGH COURT. 

Seconp Oivit Appears Nos. 1102 or 1912 , 

AND 1396 or 1912. 
March 20, 1914. 
Present: —Mr. Justice Coxe and 
Mr. Justice Imam. 
BAIDYA NATH DUTT AND ANOTHER — 
PLAINTIFFS —APPELLANTS 
versus 
In No. 1102, 
JAWAHIR MANDAL AND O0THERS— 
DEFENDANTS 
In No. 1398, 
BRIJ LAL MANDER. AND ANOTHER — 
DERENDANTS— RESPONDENTS. 

Bengal Tenancy det (VIII of 1885), s. 52— 
Landlord and Tenant—~ Suit for ‘additional rent jor 
increased area—E.xcess of land found in tenant's pos- 
session —Standards of measurement same on both occa- 
sions—Allowance for difference in syste:ns of measure- 
ment, if to be granted. ` X 

In a snit for additional rent for excess area, where’ 
it is found that the standards of measurement were the 
same on both the occasions, when the land was first 
let out and when the excess area was discovered, and 
that there has been an increased area in the posses- 
sion of the tenant, the Court is not entitled to allow 
any deduction on the ground of difference in the sys- 
tems of measurement. 

Lakhi Narain Sarongi v, Sri Ram Chundra Bhunya, 
11 Ind. Cas. 212; 140. L. J, 146,15 O, W. N. 921, 
distinguished. 

Appeal from the decree of the District 
Judge of Bhagulpore, dated February 3rd, 
1912, modifying that of the First Munsif of 
that place, dated April 12th, 1911. 

FACTS.—The plaintiffs have brought 
this suit to recover arrears of rent together 
with cesses and interest from 1314 to 1317 at 
an annual rent of Rs. 387.0 6 only. In this 
suit, the plaintiffs claim additional rent for 
excess land. . z 

The defendants plead that they hold 146 
Bighas 44 cottas of land under the plaintiffs, 
but that the land has never been measured, and 
that the plaintiffs cannot recover any rent in- 
addition to the rent of Rs, 321-4.9 men- 
tioned in the kabuliat, which they executed 
in favour of the plaintiff, There were other 
pleas which are not necessary for this report. 

Upon this plea the first Court remarked 
as follows:— 

“By the kabulvat, defendants stipulated to 
pay additional rent for excess lewd. The 
kabuldat further showed that 146 bighas, 4} 
cottus of land was settled with defendants at 
a certain rate per bigha. The khewat, 
Exhibit 4, showed that the defendants hold 
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excess land. According to the plaintiffs tha l 


defendants have encroached upan plaintiffs’ 
fallow land and this accounts for the increase 


in the area of land held by the defendants.- 


The learned Pleader forthe defendants has‘ 
relied on the .case reported as Gourl. 
Palira v..H. R. Reily (1). Bub that 


case is of little help to the defendant in the 
present suit. The defendant in his deposi- 
tion admits that the semindars previously 
measured thisland, andin kabuliatthe number 
of plots by previous measurement was given. 
Therefore, in the present. case, there can be 
no doubt as to the land for which rent was 
paid. It is admitted by defendant that 
Bahor khat adjoins his holding and that 
portion of it has become filled up and cultur- 
able. [ find that the defendants Have 
included in their holding the zemindars’ fallow 
land and Akas land, Itis, therefore, clear 
that the defendants are liable to pay addi- 
tional rent for excess land. 

* *. $ * ¥ * 4 * 

"I find that the defendants hold 178 bighas 
2 coltas 15 dhurs of land under the plaintiffs 


“and are liable to pay rent at Rs. 387-0.6 


as stated in the plaint.” - 

The defendants appealed to the District 
Court. They contended that there had been 
no proper proof of a previous measurement, 
or of any encroachment by the tenants, and 
that the identity of the standard of measure. 
ment used in ascertaining the previous and 
‘present areas had not been proved. But the 
District Court held as follows: 

“Tt is clear that there was "a measure- 
ment by which the areas were ascertained 

“for the assessing of rents, and that the rent 
previously paid was assessedon an area 80 
_ascertained, The standard of measurement, 
as ib appears from the kabuliat, is the same 
as that of the Oadestral Settlement. Hvi- 
dence has been given to show encroachment, 
and it is admitted that a certain khkal which 
was situated on the border of scme of the 
lands, has been brought under cultivation. 
There was evidently opportunity for encroach- 
ment upon this khal, as well as upon other 
waste lands, which are mentioned in the 
boundaries given in the kabuléut, Consider- 
ing the nature of the suit, I think there is 
sufficient basis for the assessment of additional 


rents. 


(1) 200. 579. 
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“Then itis urged that a deduction ought 
to have been given for diference in systema 
of measurement, In this connection the 
case reported as Lakhi Narain Sarongi v. Sri 
Ram Ohandra Bhunya (2) has been cited, and 
I think it would be reasonuble to give a 
deduction of 10 per cent. as was given in 
that case, Similar deductions are always 
given in cases under section 52 by the Settle- 
ment Department. The appeal should 
succeed on this point: in calculating the 
additional rent, a deduction of 10 per cent, 
should be allowed.” 

From that desisicn the plaintiffs appealed 
to the High Court, 

Babu Umakali Mukherjee (with him Babu 
Manomohun Dutt), for the Appellants: The 
lower Appellate Court found asa fact that 
under the kabuliat the defendants held 145 
bighas odd “land, as per measurement which 
was found to be correct; and the Settlement 
Officer afterwards found thatthe area was 
more than that. Consequently I am entitled 
to get additional rent for the increased area, 
Tho standards of measurement being the 
same on both occasions and tbe tenants 
having opportunity to encroach upon other 
lands, I am clearly entitled to a decree for 
rent in respect of the excess land. There 
was no reason shown by the lower Appellate 
for allowing the deduction of 10 percent, He 
distinguished Lekhi Narain Sarong? v, Sri Ram 
Ohandra Bhunya (2) and cited an unreported 
judgmentof Mr. Justice Coxe sitting singly, 
Umacharan Bose v, Bansi Munder (3). In 
that case the Court below found that the 
tenant was in possession of excess land but 
gave acertain allowance to the tenant jn 
accordance with the practice of the Revenue 
Authorities. Mr. Justice Coxe held that the 
case must be decided in accordance with the 
contrast by which the relations between the 
parties were governed and as there was 
nothing in that contract authorizing the 
allowance, they could not be granted. 

Babu Naresh Chandra Sinha, for the Re- 
The deduction has been granted 
on equitable grounds. It isthe practice of 
the Revenue Authorities to grant an : 
allowance to cover any difference which 
there may be in the systems of measures- 

(2) 11 Ind. Cas. 212; 15 0. W. N. 921; 14 ©. L. J. 
T46. 


_ (3) Second Appeals Nos. 849 and 850 of 1910, de- 
cided on 22nd May 1911. ' 


~ . 
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ment. Therefore the allowance ought to be 
allowed. 
JUDGMENT. 
In S. A. No. 1102 or 1912. 


This appeal arises out of @ suib for re- 
covery of rent for a certain area ‘of land 
found to be held by the defendants in excess 
of the land leased to them. It appears that 
the defendants’ tenancy was originally 
measured as being 146, bighas in area, the 
rent being so much a bigha and now 
atthe survey operations the tenancy has 
been found to be 178 bighas. The landlords 
accordingly sued for increased rent under 
section 52 of the Bengal Tenancy Act. 
Everything has been found in their favour 
by the learned District Judge but he has 
allowed a deduction of ten per cent. on the 
ground of difference in the systems of 
measurement. In Appeal No. 1396 of 1912, 
which is a similar case, this deduction is said 
to have been made on equitable grounds. In 
granting a deduction the learned District 


Judgerelied onthe case of Lakhi Narain Sarongi ; 
But in that. 


v. Sri Ram Chandra Bhunya (2). 
case there was a finding of fact which was 
binding. on this Conrt in second appeal 
ihat the original measurement was not 
accurate, and there is no such finding cf 
fact in the present case. Of course if the 
learned District Judge had found that the 
former measurement had not been proved 
to te accurate he might well have held that 
the alleged increase in the area had not been 
proved to exist. But the learned District 
Judge came to no such finding. He says: 
“Itis clear that there was a measurement by 
which the areas were ascertained for the asser- 
sing of rents and that the rent previously paid 
was assessed on anarea soascertained.”” There 
is no finding in the judgment that tha 
original measurement was inaccurate and it 
certainly cannot be ‘assumed, without some 
proof of the fact that when a landlord has 
Jeased his land to a tenant atso much a 
bigha and has measurect the land to 
“ascertain the amount of rent, he has under- 
estimated the area on which the rent is 
_ assessed. On the findings of the learned Dis- 
trict Judge it appears to me that he was not 
entitled to interfere with the decision of the 
Munsif. 

The appealis accordingly allowed, the 
decree of the lower Appellate Court is set 
aside and that of the first Court restored, 


The appellants will be entitled to. their 
ecsts in this Court and in the lower Appel- 
late Court, 

In S. A. No. 1296 or 1912. 

The jndgment in Second Appeal No. 1102 
of 1912 governs this case also except that 
the appellants will be entitled to their costs 
in the lower Appellate Court as their cross- 
objection in that Court failed. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Secono Civin Appran No. 3844 or 1910, 
Mareh'19, 1914. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Walmsley. 

RAM KANAI SHAHA BHUNIA 
AND OTHERS — DEFENDANTS — APPELLANTS 
versus 
CHANDRA BALI DASI~—Purarntirs— 


RESPONDENT, 

Civil Procedure Code (Act Y of 1908), 8. 100—Second 
appeal—Findings of fact—Erroneous view of law—- 
Interference by High Court. 

Findings of fact of a lower Appellate Court are 
conclusive in second appeal. Bat if those findings 
have been arrived at on an erroneous view of the 
law, the High Court will interfere. 

One d, who was carrying or about to carry on 
a business, made over the whole of his properties, 
including even his homestead, to his wife, the plaintiff, 
by a hibbanamah; and ib was asserted in answer to 
the claim of the wife that this was done either with 
the intention of defrauding or with the effect of 
defranding A’s creditors. The lower Appellate Court 
said that, in the absence of a single word by the 
witnesses of A thatthe gift by him was not a bona 
fide transfer, it could not hold that it was a fraudu- 
lent transfer: 

Held, that the facts to which the “witnesses conld 
depose were facts from which an inference might, or 
might not, be" drawn upon the issue raised in the 
case; and the faot that they did not etate in so many 
words that the document was fraudulent made. no 
difference. 

Held, further, that it was sufficient to show that the 
hibbanamah was executed with the intention or with 
the effect of defrauding creditors generally, that is, 
creditors whose debts were not in existence at the time 
of the execution of the hibbanamah but might subse- 
quently accrue, and it could nob be said that the 
hibbanamah was not fraudulent, because it was not 
devised with the intention of defrauding oreditors 
whose debts were notin existence at the date of its 


execution. - 
Appeal from the decree of the Third 


Sub-Jadge of Dacca, dated August 31st, 1910, 
reversing that of the Second Munsif of 
Munshigunj, dated January 29th, 1910, 
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FACTS.—The lower Appellate Court was 
of opinion that the natural inclination of 
tha plaintiff's husband to provide for his wife 
and children entitled him to make under any 
circumstances the Aibbanamah, even against 
the claims of his then or subsequent creditors, 
and that Court did not consider many of the 
chief circumstances which should be looked 
into in order to ascertain whether the 
document was a void transaction or not, 
The High Court in second appeal set aside 
the jadgment of the lower Appellate Court 
aud remanded the case tothat Court for 
re-trial. 

Babus Jogesh Ohandra Roy and Hem 
Chandra Sen, for the Appellants. 


Babu Troylokya Nath Ghose, for the 
Respondent. 

JUDGMENT. 
Wooprorrs, J.—Donbtless the Judge's 


“findings of fact are conclusive in second 
appeal. But if those findings have been 
arrived at on an erronaons view of the law 
applicable tothem, then tbis Court mast 
interfere. 

This is a case in which itis alleged that 
the husband of the plaintiff, who was carry- 
ing on, or about to carry on, a business 
(which is not clear), made over the whole of 
his properties, inclading even his homestead, 
to his wife, the plaintiff; and it is asserted 
in answer to the claim of the wife that 
this was done, either with the intention of 
defrauding, or with the effect of defrauding, 
her hasband’s creditors. I have said, the 
whole of the properties, as I bear in mind 
the statement in the judgment of the Munsif 
where he says:— By this transaction, if done 
in good faith, the defendant No. 5 was going 
to divest himself of whatever right, title and 
interest be had in the joint family immove. 
able property, including even his ‘share in 
the homestead.” It is not clear, however, 
whether or not this Azbbanamah included 
the moveable properties. I may here state 
with regard to the defendant No. 5, 
respondent, that he has died since the filing 
of this appeal. But the appeal has been 
withdrawn as against him.” 

The Munsif went with great care into a 
number of the facts of this case; and an 
appeal was lodged, which, in the first 
instance, was heard eg parte. Subsequently, 


cu se respondent’s application, the appeal’ 


wes sasicred and heard in the presence of 


both parties. As the learned Subordinate 
Judge in his second judgment refers to 
his previous judgment, and decrees the 


‘appeal upon grounds stated in both judg- 


ments, it is necessary to read the two judg- 
ments (which are not altogether consistent) 
together. It does not appear to me that 
these judgments are satisfactory either as 
statements of fact or oflaw; and there are 
some statements in them which have scarcely 
been attempted tobe supported before us. 
The impression left in my mind by the 
language of some of the passages, to which: I 
shall refer, is that the learned Subordinate 
Judge did not, in deciding the case, correct- 
ly understand what the law relating to 
transfer to defraud creditors was. In his 
first judgment exception has been taken to 
the fact that the Judge does not find that the 
hibbanumah had been destroyed by fire. 
With regard to this it has been said that 
the point was not challenged. Theu the 
learned Judge proceeds to say this:—“The 
defendants have examined only two witnesser; 
and they do, not say a word aa to plaintiff 
not being in possession, or that it was a 
fracdulent transfer. In the absence of a 
single word to the effect that it was not a 
bona fide transfer, I fail to see why it should 
be held that it was fraudulent transfer.” 
Jt is obvious thatthe facts to which the 
witnesses could depose were facts from 
which au inference might, or might not, be 
drawn upon the issue raised in this case; and 
the fact that they did not, asthe learned Judge 
says, state in so many words thatthe docu- 
ment was fraudulent is neither here nor 
there. Then the learned Subordinate Jadge 
gays that “thers is absolutely no evidence 
that at the time of the Arbbanamah the 
defendant No. 5 had any debt at all,” a state- 
ment which is repeated in a subsequent part 
of his judgment. But in the second judgment 
(with which the firat judgment is incorporated) 
he says this: “Rajani, the husband of the 
plaintiff, had been carrying on a business in 


Madanganj from before, jointly with others, 


and although there is no direct evidence of 
his being involved in debts at the time of the 
hibbanamah, there can be no doubt that either 
be bad debts, or that he apprehended 
difficulties, and that on that account he felt 
it necessary to make the transfer.” Then 
so revert tothe firat judgment, the Judge 
poists cut thes tae defendants Mos. 1 to 4 
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became the creditors of the defendant No. 5 
long after the execution of the hibbanamah, 
and in his second judgment he says: “Most 


of the cases cited had reference to debts 


existing at the time of the transfer. The 
present defendants did not become creditors 
of Rajani until long after, and it cannot be 
said that the object of the gift was to defeat 
the just claims of these men.” 

Tt has been contended on behalf of the 
appellant that this is an incorrect statement 
of the law, and that the learned Subordinate 
Judge, inthis and other passages of his 
judgment, appears to have thought that the 
hibbanumah was not fraudulent because 
it was not devised with the intention of 
defrauding the present defendants, whose 
debt was not in existence at the dateof its 
execution; and it is contended that it is 
sufficient to show, on the other hand, that 
the Ad¢bbanamah was executed with the 
intention or with the effect of defrauding 
creditors generally, that is, creditors whose 
debt was notin existence at the time of 
the execution of the hibbanamah, but might 
subsequently accrue. The learned Pleader, 
| for the réspondents, has contended that by 
this statement and the subsequent statement 
in the judgment (namely, that “the 
business lasted till five years ago and it 
“cannot be supposed that Rajani foresaw the 
necessity to borrow from these defendants 
some twenty years before’) the learned 
Subordinate Judge was merely dealing with 
some circumstances of fact and not with any 
rule of law. But I cannot, on the face 
of this judgment, say that the passage is 
not capable of the construction which is 
placed upon it by the learned Pleader for 
: the appellants. 

Then, the learned Judge has taken ex- 
ception to the reliance placed by the 
Munaif on three documents (Exhibits A, 
B and C) which, be holds, were admitted in 
violation of the provisions of the Code of 
Civil Procedure. It appears from the re- 


cord before us that these documents were 
admitted without objection. 
` Then, the learned Judge says: ‘Much 


stress is laid on the fact that even the home- 
stead was included in the gift. But I think 
it should be the first care of Rajani to see 
that his young wife and infant son were 
not turned out .in the streets homeless.” 
And the learned Judge seems to have been of 


- whether, 


opinion that the natural inclination of the 
plaintiff’s husband to provide for his wife and 
children entitled him to make, under any cir- 
cumstances, the hibbanimah, even against the 
claims of his then or subsequent creditors. 
The learned Judge in his judgment does not 
appear to have considered many of the chief 


circumstances which should be looked into’ 


in order to ascertain whether the document 
was a void transaction or not, such as an 
inquiry into the financial position of the 
plaintiff’s husband at the time of the execation 
of tha Aibbanamch; whether it is a fact that 
the husbaud made over the whole of his pro» 
perties or the bulk of them to his wife or 
in making the kibbanamah, he 
reserved properties to meet the possible 
claims of his creditors, or those who might 
become his creditors in the course of these 
trading operations; and if be, whether in- 
debted or not, contemplated, at the time 
of making the hzbbanamah, a state of things 
whioh mightresult from his being unable 
to pay his just debts. Was he, in short, 
in a position in which the law allowed him. 
to make this Aibbanamah so that it could 
be said that the plaintiff’s claim to the 
properties covered thereby is substantiated? 
These and other material circumstances to 
be considered do not appear to have engaged 
the attertion of the learned Subordinate 
Judge. Strictly speaking, as the documents 
A, B and O, upon which the Munsif has 
laid great stress, were admitted, as I have 
said, without objection, the respondent would. 
not be entitled to the order which I propose 
to make, As, however, the appellant has noob- 
jection and these documents were admittedly 
received at a very late stage of the case and 
as it appears to me to be doubtful whether 
all the facts which are material to the 
decision of this case have been considered 
I think we may give the respondent 
another opportunity of affording that ex» 
planation with regard to these documents 
which the learned Subordinate Judge 
holds that she has been deprived of. The 
Judge states in his judgment that these 
documents were “put in evidence in order to 
take the plaintiff by surprise, and not to 
allow her to oxplain them away. The 
Pleader for the appellants has no objection 
to the  plaintiff-respondent having the 
opportunity of which the learned Judge 
says she has been deprived, 
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be said to stand in the place of the 
creditors at the date of the settlement. In 
these circumstances I think the plaintiff 
is not entitled to set aside the sattlement 
and that the appeal must be allowed and 
the suit as against the 2nd defendant and 
the plaint second schedule property is 
dismissed with costs throughout. The memo. 
of objection is dismissed with costs. 

Savasiva Aryar, J.—I entirely agree. 
~ ven if the Ist defendant were estopped 
by some conduct of his.from denying as 
against the 4th defendant, that he (lst 
defendant) owed money to the 3rd defend- 
ant on the mortgage deed, this would not 
create a real debt on the date when the 
estoppel arose. Hstoppel only prevents a 
man from pleading the real state of facts, 
but does not make the false state of facts 
which the Court has got to assume as true 
(as batween the estopped man and the 
man in whose favour the estoppel works) 
to become for all purposes a true state of 
facts. So far .as the 2nd defendant was 
concerned, no such debt as he was bound 
to discharge by the obligation imposed 
under the Hindu law on a Hindu son 
really arose at any time even after the 
date of the settlement, by reason ‘merely 
of his father’s becoming estopped by the 
said father’s conduct from denying that he 
owed a debt to the 3rd defendant or to 
the 3rd defendant's assignee (4th defendant). 
An estoppel cannot overrule a plain pro- 
vision of law [see A, R. Krishna Chetty v. 
Wellaichansi Thevan (9)]. Ia this case, the 
plain statutory provision that a minor is 
incompetent to incur a contractual debt 
cannot be overruled by an estoppel. The 
4th defendant does not actually become s 
subsequent creditor ora prior creditor by 


reason of the estoppel, bat the lst defend- . 


ant is estopped from denying that there 
was a prior debt due by him to the third 
defendant, and that estoppel works in 
favour of the th defendant and against the 
Ist defendant. In this view, it is unnecessary 
to go into the question whether a future 
creditor can get rid of a voidable but real 
transfer under section 53 of Act IV of 1882; 
that is a question on which 1 feel grave 
doubts whether the current of authorities is 


(9) 12 Ind, Cas, 668; 37 M. 38 ab p. 44; 10 M. L. T. 
885; (1911) 2 M. W. N. 461; 21 M. L. J. 1077. 
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really consistent and whether the observa- 
tions in some of the decisions are sound 
and: in consonance with justice and cone 
venience. 


Appsal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. : 
Civit Revision Apprrcatron No. 33 or 1912, 
July 25, 1913. 
Present:—Mr, Pratt, J. C., and 
Mr. Hayward, A. J. 0. | 
Taz SINGER MANUFACTURING Co., 
LIMITED—APPLICANTS 
: versus 
GOBIND son or KRISHIN—Opronent, 


5 rra adios agreement— Conditions not fulfilled— 
ale. 


A hire-purchase agreement is not an agreement of 
ee the conditions specified therein are ful- 
ed. 


Gopal v. Sorabji, 6 Bom. L. R. 871, followed. 

Application for revision against the deci- 
sion of the Subordinate Judge, Shikarpur. 

Mr, Nadirshah N., for the Appellant, 

JUDGMENT.—Plaintiff in this case had 
given a sewing machine to the first defendant 
on hire-purchase agreement. Defendants made 
defanlt in paying instalments and‘ the 
plaintiff rescinded the agreement and sued 
for the recovery of his machine or its 
price and the balance of hire due. The 
Small Cause Court Judge gave the plaintiff 
a decree for the difference between the price 
of the machine andthe amount of hire already 
paid. In doing so he appeared to have treated 
the agreement as one of purchase. This 
was an error, for the agreement is not an 
agreement of sale until the conditions 
specified therein are fulfilled—See Gopal v. 
Sorabii (1). In this case the conditions 
not having been fulfilled, agreerent should 
have been treated simply as an agreement 
of hire and relief given on that footing, 
The error is, no donbt, an error of law 
and we think we are justified in interfering in 
this case, for this type of agreement is one 
frequently used and well known in the trade 
and it is important that it should be correctly 
construed by the Courts, 


(1) 6 Bom. L. R. 871, 


£02 


RASOOL REE r, GULAN KASIM. 


We accordingly vary the deeree of ihe 
lower Court and direct the defendants to 
pay plaintiffs the sum of Rs. 13-7-10 and that 
they should either restore the machine to 
the plaintiffs within one month or pay 
them the sum of $s. 85 for its value, 
Interest at 6 per cent. from the date of suit 
to date of payment. 


Application allowed with costs. 
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plaintiffs’ grandfather on its behalf. On 

his death his three daughters entered inté an 
agreement for the division of produce amongst 
themselves with a condition, that on the 
failure of issue of any one of them that share 
should goto the rest. (Exhibit A). The 
plaintiffs’ case is that the line of Makka Bi, 

one of the three sisters. became extinct when 

her son Hayath Sahib died, and they were 
entitled to recover the property. That event; 
however, happened more than 14 years ago“ N 
In order to get over the plea of limitation, N 
the plaintiffs alleged that Karim Bi, the : 


MADRAS HIGH COURT. 

Srconp Civin APPRAL No. 1776 or 1911. 
February 27, 1914, 
Present:—-Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

RASOOL BEB AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
MADARI MAHALDAR GULAM KASIM 
SAHIB AND OTHERS— PLAINTIFFS—- 
RESPONDENTS. 

Muhammadan Law—Gift—Hiba-bil-iwaz—Hiba- 
ba-shart-ul-iwaz—Delivery of possession necessary. 

Gifts under Muhammadan Law, whether of the 
nature of Hiba-bil-iwaz or Hiba-ba-shart-ul-iwaz, are 
not valid without delivery of possession. 

Rhajoornnesi. v. Roushan Jehan, 20. 184: 286W. R. 
36; 3 I. A. 291, (distinguished), 

A hiba-bil-rwaz is a gift which has been completed 
and for which an twaz or return bas been accepted. 
It consists of two gifts (1) the original gift and (ii) 
the reciprocal giftand both are subject tothe law of 
gift pure and simple, and it postulates the ocmple- 
tion of both these gifts. ` 

A hiba-ba-shart-ul-iwaz isa gift the legal incident 
of which is that the two parties agree to make an ex: 
change of the properties forming the subject of the 
two giftsand after mutual possession has been 
taken neither party can revoke the transfer. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kurnool, 
in Appeal Suit No. 174 of 1998, preferred 
against that of the Court of the District 

-Munsif of Kurnool in Original Suit No. 290 
of 1907. 

Mr. H. Balakrishna Rao, for the Appel- 
lant. e 

Mr. Mahomed Ibrahim, for the Respond- 
ent, 

JUDGMENT. 

SANDARAN Nair, J.— The 


belong toa 


lands in guit 
mosque and were held by the 


widow of Hayath Sahib, held the property 
with their consent and she has surrendered 

her interest (Exhibit C). Tbe finding of the 
lower Appellate Court is against the plaintiffs 
on the point that Karim Bi held with 
plaintiffs’ consent, and the plaintiffs’ claim 
based on Exhibit A was, therefore, held to 
be barred by’ limitation, In second appeal 
the plaintiffs’ claim on this ground has not 
been pressed on us. 

But the Subordinate Judge holds that her 
surrender or gift, Exhibit C, is valid to the 
extent of her interest in the property which 
comes to 172/768 of the property, and he 
has given the plaintiffs a decree for that 
share. But be does not notice the fact that 
possession was not given, if it could he 
given of this fractional share; and the gift is, 
therefore, invalid under the Muhammadan 
Law. His decree, therefore, in so far as it 
is based on Exhibit C,‘ cannot be sup- 
ported. 

The Subordinate Judge also holds apparent- 
ly that the plaintiffs are entitled to recover 
as heirs of Karim Bi apart from Exhibit C. 
The answer is that ike ownership was 
not in Karim Bi and tbe plaintiffs are only 
entitled to recover, if at all,on behalf of 
the mosque; and they did not sueas her 
heirs and this was for the obvious reason 
that in that case they will be bound by her 
mortgagein favour of the plaintiffs. 

The plaintiff's claim entirely fails and 
the suit must be dismissed. The parties 
will bear their own costs throughout. This 
will not, it is needless to say, affect the right 
of the representatives of the mosque, whether 
plaintiffs or others, to claim possession or any 
other aprropriate relief on its behalf: 

Trangi, J.—The plaintiffs sue for‘ posses- 
sion of certain lands. The Ist defendant 
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claims to be the mortgagee of these lands 
and sets up that Rs. 150 are still due on the 
mortgage to him and that he is entitled 
to keep possession, until he is re- 
deemed. The 2nd defendant seems to have 
been made a party by an order of the Court 
dated 24th July 1907. No relief was 
claimed against the 2nd defendant but he 
stated in his written statement: “The 
plaintiffs’ suit is neither just nor sustainable 
according tolaw. It is, therefore, prayed that 
the Court will be pleased to pass a decree 
dismissing the plaintiffs’ suit with costs and 
directing that the defendants’ costs be 
paid by the plaintiffs.” 

The plaintiffs support their claim in the 
first instance by a deed of gift, Exhibit C. 

The first point taken before us wag that 
Exhibit O was of no effect because possession 
of the lands had not been transferred to the 
plaintiffs under Exhibit C. On behalf of 
the plaintiffs it was argued before us that 
Exhibit C must be considered to be a 
hiba-bil-iwaz or a hiba-ba shart-ul-iwaz and 
that in that ease transfer of possession 
would be unnecessary for giving effect to it. 
This argument proceeds on the fallacy that 
a hiba-bil-twaz or a hiba-ba-shart-ul-twaz can 
be completed without the possession of the 
subject of the gift being transferred, an 
argument which totally disregards the true 
nature of such transactions. The miscon- 
ception of the law includes an omission to 
notice that neither a hiba- bal. iwaz nor a hiba- 
ba-shart-ul-Jwaz consists of one disposition of 
property but eachof them consists of at least 
two transactions, A hiba-bil.cwaz arises in 
a manner which may be illustrated as 
follows: — 

“A makes a hiba (simple gift) to B and 
completes that gift by transferring the 
possession of the subject of the gift (eg., a 
horse) to B; afterwards B makes a reciprocal 
gift to A (eg., of a book) stating that this 
reciprocal gift isan waz (return) for the 
gift of the horse made by A to B; thirdly, 
A accepts the second reciprocal gift of the 
book from B as an was (return) for his 
original gift; fourtkly, B transfers possession 
of the book, the subject of the waz (or 
return) to A. 


Tt is only after all these stages have been 
gone through and after possession has been 
mutaally transferred of the horse and the 
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book but not until then, nor otherwise’ 
that the first gift of the horse by A to 
B can be called a hiba-bil-iwaz. Thus it 
will be seen that a Azbe-b2l-iwaz is nothing 
but a gift which has been completed and 
for which after it has been completed an 
‘twaz’ or return has been accepted. For 
hiba-bil-iwaz there have to be two complete 
gifte, each perfected by transfer of posses- 
sion. Bach of these gifts, the original gift 
and the reciprocal gift or waz, is subject 
to the same incidents of law as a kiba or 
gift pure and simple, the only distinction 
being that each of the two reciprocal gifts 
becomes irrevocable after completion: the 
distinction is only in the results or the legal 
incidents following the completed transac- 
tions. There is no room for any distinctions 
arising previous to the transaction being 
completed for a hiba-bil-7waz postulates the 
completion of the two resiprocal gifts. The 
law is clearly laid down inthe texts and 
I need only cite the following sentences 
from .Baillie’s Digest of Muhammadan Law, 
frst Edition, page 584; “An iwas is with- 
out any difference of opinion between ‘our’ 
a gift ab initio. . . . . All 
the conditions of gift are applicable to the 
twas.’ The nature of htba-bil-twazis also 
indicated by the expression itself which 
means a Aiba with a relurn, č. e., a gift for 
which a return has been made. 

A hiba-ba shurt-ul iwaz is slightly different, 
A hiba-ta-shart-yl-cwaz starts with a gift, 
But at the time of making the gift, (e.g., of a 
horse) the donor, A, makes it a condition 
that the donee, B will make a reciprocal 
gift (e.g, of a book). Such a gift (of the 
horse) by A is nonetheless a gift, (though 
there is a condition annexed to it) and the 
gift is not valid unless possession of the 
horse is transferred to Bby A. B,on the 
other hand, is not bound to fulfil the condi- 
tion on which A has made the gift and if 
he does not fulfill it, the gift of the horse 
will still continue in force (assuming that 
it has been completed) unless 4 validly 
revokes it. 


1f, on the other hand, B performs the con- 
dition, and makes a reciprocal gift (2.e., gives 
the waz) of the book to A and A accepts 
the book as return or was, nonetheless the 
second reciprocal gift cf the book is governed 
by tLe law of gifts, a.d is not complete 
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unless B transfers the subject of the reciprocal 
gift (the book) to 4. Where all these stages 
have been completed, in the case of hiba-ba- 
shart-ul iwag, the result is that A has trans- 
ferred certain property (the horse) to B; and 
B has transferred certain property (the 
book) to A, each by way of gift. But after 
these transfers have been completed by pos- 
session, subjects of the gifts and of the iwas 
being given and taken in each case, the legal 
incidents in the case of a hiba-ba-shart-ul-cwaz 
are as though A and B had agreed to make an 
exchange of the properties forming the 
subjects of the two gifts, or as though 4 and 
B had reciprocally purchased from each other 
the subjects of the two gifts, z.e., that B had 
purchased the horse from A and A had 
purchased the book from B. 

The law as to hiba-ba-shart-ul-iwaz is also 
found in Baillie’s Digest first Edition, pages 
534 to 535,from which the following passages 
may be extracted. “The second kind of 
iwan is that which is stipulated for in the 


contract of gift. . . . . . Al the con- 
ditions of gift attach to the ¢waz in the 
beginning. Property is not 


established in it before possession; and each 
of the parties may refuse delivery. But 
after mutual possession has been taken, the 
effect is that of sale; hence, neither of the 
parties can recall what was his (¢.¢., after 
“mutual possession has been taken neither 
party can revoke or cancel the transfer of 
the ownership of the articles or property 
mutually transferred.) Pre-emption is estab- 
lished by the transaction; and each of the 
parties may return for a fault the thing of 
which he took possession.” It is unneces- 
sary to refer to any reported cases, though 
it may be that loose dicta and unguarded 
statements are occasionally to be found 
showing that the law relating to hiba-bil-cwaz 
and hiba-ba-shurt ul waz is frequently mis- 
apprehended. I must, however, draw atten- 
tion to the fact that the head-note in 
Khajooroonissa v. Roushan Jehan (1) is 
inacourate, it seems to state as a ruling of the 
Privy Council what was merely a reference 
to an argument which was not accepted; 
see pages 197, 198. 


The legal incidents after transfer of the 
property has taken place in the case of 


(1) 2 0. 184; 26 W. R. 36; 3 I. A. 291. 
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hiba-bil-iwaz and hiba-ba-shart-ul-iwas must 
be distinguished from the rules in accordance 
with which the transactions ought to be given 
effect to in the first instance, or which, in 
other words, are required for completing the 
transactions. 

It is, therefore, clear that the plaintiffs 
cannot succced on the strength of Exhibit 
C without proving that they had been 
given possession of the properties in 
question. 

The next ground on which the plaintiffs 
claim to succeed is that they are the heirs 
of a person referred to, in the pleadings, as 
Davidee Vale Shali Sahib. In the lower 
Courts the suit seems to have been decided 
on the basis that the property should devolve 
on the persons entitled to succeed as the 
heirs of the said Shali Sahib; the decree 
under appeal proceeds on the basis that 
the property must be treated as hig private 
property and the rights of the plaintiffs 
have been determined accordingly. 


When, however, the pleadings are re- 
ferred to, I find it stated both in the plaint 
and the written statement of each of the 
defendants that the lands in question 
appertain to certain mosques. Under these 
circumstances, it is difficult to understand 
how the Courts should have permitted the 
suit to proceed on the basis that the rights 
of the various parties to it were to be 
determined as though the lands were held 
as private property subject to inheritance 
and liable to be partitioned. 

I find it impossible to deal with the ques. - 
tion as to who is entitled to the possession 
of the properties which are the . subject. 
matter of the suit,on the materials now 
before me, having regard to the circumstances 
above referred to. The Advocate-General ig 
nota party to the suit, and thereis no one 
who can in any way protect the interests 
of the mosque to which the lands have been 
admittedly dedicated or to claim appropriate 
relief on behalf of the mosque, whether by 
appointment of muttawali for the purpose 
of taking possession of the lands or otber- 
wise. It is obvious that these questions 
cannot be disposed of without its being 
determined what the nature of the subsist. 
ing trusts is and without having the charity 
properly represented before the Court. 
This is greatly to be regretted, as it ig 
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obvious from the pleadings that it is the 
case of all the parties that gross breaches of 
trust have taken place. Under the circum- 
stances, however, it is only possible to order 
that the suit should be dismissed. 

All the parties will, however, bear their 
own costs throughout, for the reasons which 
I have indicated. 

Appeal allowed and 
suit dismissed. 


MADRAS HIGH COURT. 
Seconp Crvi Arrear No. 791 or 1912, 
April 9, 1914 
Present: —Mr. Justice Tyabji and , 
Mr, Justice Spencer. 
RAMASWAMLI CARETTIA R——PLAINTIFE— 
APPELLANT “ - 
versus 
SUNDARA REDDIAR AND OTAERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage —Consideratton—Mortgage without 
deration is inoperative. 

A mortgage without consideration isa nullity and, 
therefore, inoperative. It creates no charge on the 
property and cannot be enforced against a sub- 
sequent purchaser. 

Ranga Ayyar v. Srinivasa Ayyangar, 21 M. 56, dis- 
tinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Ramnad at Madura, in Appeal Suit No. 96 
of 1911, preferred against that of the 
District Munsif of Srivilliputtur, in Original 
Suit No. 481 of 1910. 

Mr. R. Kuppusuwmt Aya, for the Appel- 
lant. 

Mr, 0. V. Ananthakrishna Aiyar, for the 
Respondent. 

JUDGMENT.—The plaintiff sued for 
-enforcement of a mortgage, Hxhibit A, as 
against the purchaser from the mortgagor. 
It has been fonnd that there was no con- 
sideration for the mortgage. , 16 is argaed 
before us that the mortgage nonetheless 
ubsista, inasmuch as it is a registered 
ttansaction, and it has been shown that 
the transaction wasa sham: that as it has 


consi. 


INDIAN OASES, 


805 


not been found that there was any 
object for this transaction being entered 
into without having any effect and the 
charge is already created on the property, 
it must subsist on it when it is transferred 
to a purchaser from the mortgagor. Ranga 
Ayyar v. Srinivasa Ayingar (1) is relied 
upon for these contentions. There it was 
said that “when aconveyance has been duly 
executed and registered by a competent per~ 
son, it requires strong and clear evidence to 
justify a Court in holding that the parties 
did not intend that any legal effect should 
be given toit. It needs to be proved that 
both parties had it in their minds that the 
deed should be a mere sham, and in order 
to establish this proof, it needs to be shown 
for what purposes other than the ostensible 
one the deed was executed.” Bat these 
remarks were made, where circumstances 
were proved showing that the intention was 
to pass the title to the property to the wife 
and daughters of the transferor in order 
that the next heir of the transferor, who was 
at enmity with him, should be prevented from 
inheriting the property. Further, it must be 
pointed out that in that case the Court was 
dealing with the sales, When the owner- 
ship of property is purported to be passed 
by means of sale and from the attendant 
circumstances itcan be inferred that the 
ostensible vendor wished to benefit the 
transferee so that section 81 of the Indian 
Trasts Act does not come into operation, 
the case may havea very different comp- 
lexion from where (as in the case before us) 
what is purported to be done is to create a 
charge onthe property and there are no 
circumstances from which it can be inferred 
that acharge was intended to be created 
for a higher amount than the consideration 
which actually passed in order that the 
mortgagee may benefit by such charge being 
for the higher amount. The extent of the 
charge on the property would prima facie be 
measured by the actual consideration for 
securing which the charge was created and, 
when the consideration is found to be nil 
the charge prima facie disappears. 

We are, therefore, of opinion that on the 
finding that no consideration passed and in 
the absence of such circumstances as we 
have referred to, the decree of the lower 
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Appellate Court dismissing the plaintiff's 
suit was right. The appeal will, therefore, 
be dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT.: 
FULL BENCH. 
Seconp Civiu APPRAL No. 1972 or 1911. 
January 15, 1914. 
Present:—Sir Charles Arnold White, KT., 
Chief Justice, Mr. Justice Sankaran 
Nair and Mr, Justice Oldfield. 
MANAVIKRAMA ZAMORIN RAJA 
AVERGAL or CALICUT (prep) AND ANOTHER 
— DEFENDANTS— APPELLANTS 
versus 
R. P. ACHUTHA MENON—Putatntire— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art, 131—Re- 
covery of sums due under periodically recurring right— 
Prayer for declaration, whether made or not, 

Article 181 of Schedule I of the Limitation Act 
applies to suits brought to recover sums due under a 
periodically recurring right (a) whether there is a 
prayer for a declaration that the plaintiff is entitled 
to such aright and (b) whether therois no such 
prayer. 

Second appeal against the deoree of the 
Subordinate Judge of Sonth Malabar at 
Palgbat, in Appeal Suit No. 997 of 1910, 
preferred against that of the District 
Maosif of Alatur, in Original Suit No. 333 
of 1909. ; 

This second appeal coming on for hearing 
on the 18thand 19th daysof September 
1913, upon perusing the grounds of appeal, the 
judgments and decrees of the lower Appellate 
Court and the Court of first instance, and 
the material papersin the suitand npon 
hearing the arguments of Mr. T. R. Ruma- 
chandra Azyar,for .the 2nd Appellant and of 
Mr, O. Madhavan Nair, for Mr. J. L. Rosario, 
for the Respondent and the case having stood 
over for consideration till Friday, the 26th day 
of September 1913, the Court (Ayling and 
Tyabji, JJ.) made the following 


ORDER OF REFERENCE 
TO A FULL BENCH. 

AYyLING, J.—This was a suit for recovery 
of arrears of adima allowance for a period 
of eight years with interest. Tho District 
Muusif decreed the claim fer three yearg 


only, holding the rest of it to be barred by 
limitation, and gave interest at Rs. 10 per 
cent. from date of demand. The Subordinate 
Judge held that no partof the claim was 
time-barred and gave a decree for the allow- 
ance at the rate fixed by the District Mansit 
for the full period claimed, with interest 
atthe same rate. Against this, the defend- 
ant appeals. : 

“The first point argued before us relates to - 
the rate of allowance and the award of 
interest. In neithar respect do we see reason 
to interfere. In our opinion the evidence 
on record, though meagre, in the absence of 
anything to contradict it, jastifies the findings 
of the lower Courts as to the rate of allow- 
ance: and we are not disposed to interfere 
with the discretion of the lower Courts as to 
the award of interest or the rate thereof. 

The only other point is that of limitation. 
The District Munsif held the suit to be 
governed by Article 115 of Schedule I of 
the Limitation Act, while the Subordinate 
Judge considers Article 131 to ba the ona 
applicable. We may say at once that, in our 
opinion, Article 115 (tor compensation for 
breach of contract, ete.,) certainly cannot ba 
applied. The adima allowanceis described 
in the plaint as due to the plaiatiff’s tarwa 
from time immemorial: and even if we accept 
appellant’s contention that Exhibit A is the 
original grans (whish does not appear bu 
be the case), it is still a case of grant, and 
not of contract. If Article 131 does not 
apply, the suit must be governed by Article 
120. 

The real question is, however, whether 
Articole 131 applies: and on this point there 
appears to have been considerable difference 
of opinion in different Courts. The Article 
runs thus.— 


181. To establish a Twelve years. When the plain- 
periodically re- tiffis first re- 
curring right, fused the en- 

joyment of 
the right. 

In the present caseit is not denied that 
the right to the adima allowance is a 
periodically recurring one, but Mr. Rama- 
chandra Aiyar argues that this suit is not 
one forthe “establishment” of the right: 
but for the recovery of amounts due under 
the right. He contends that the Article only 
applies tu suits brought fora declaration of 
a periodically recurring vight: and points oap 
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that the plaint in this case contains no prayer 
for a declaration, but asks for a decree for 
‘payment ofa specified amount, being the 
arrears of the adima allowance. 

Our attention is invited to Articles 128 and 
129: where a distinction is drawn between 
a suit for a declaration of right to mainten- 
ance, and a suit for arrears of maintenance. 
According to the appellant’s contention the 
phrase used in Article 131 “to establish” is 
equivalent to that in Article 129 “for a 
declaration of the right”, Respondent argues 
that the phrase “to eatablish” is intended 
to cover both classes of suits. We should 
be more inclined to adopt this view if the 
word used had been “to enforce”. 

Ona consideration of the various Articles 
in the Schedale we should be disposed to hold 
Article 181 to be inapplicable: bat our atten- 
tion has been drawn toa series of rulings of 
this Court in support of the contrary view: 
Ramnad Zemindar v. Vorasami (1), Alubi v. 
Kunhi Bi (2) Balakriskna v, The Secretary 
of State for India (3) and Ratnamasari v. 
Akilandammal (4). 

The first of these, Ramnad Zemindar v. 
Dorasam!(1), calls for little remark, inasmuch 
as the decree which was the subject of appeal 
before the Court was merely one daslaring 
the Ramnad JZemindart liable for a certain 
periodical payment, and not for any opn- 
sequential relief. 

Inthe next case, however, [ diubi v. Kunhi 
Bi (2)] the suit was not for a declaration 
of a recurring right, but for recovery of the 
actual amount payable thereunder, aad the 
learned Judges said: “We think the plaintif 
is entitled to resover twelve years’ rent. or 
revenue up to date of suit under Article 131 
aga recarring right, and also under Article 
132 as money charged on land.” This is a 
clear expression of opinion on the point 
now at issue; and all that can be said is, as 
there was a charge in that case, and Article 
132 applied, it was unaecessary for the 
decision of the case to consider whether Article 
131 also applied. 


The next case is Balakrishna v, The Secretary 
of State for India (8). This wasa suit not for 
recovery of money, but “to establish plaintiff's 


(1) 7 M. 341. 
(2) 10 M. 115. 

(3) 16 M, 294; 3 M. L. J. 98. 
(4) 26 M. 201,18 M. L. J. 27. 


right to certain yearly remissions and to have 
it declared that Government is not entitled 
to levy full assessment withont granting 
those remissions”. The learned Judges held 
that Article 120, and not Article 131, applied. 
They said: “Article 131 applies only to 
those suits in which a decree for consequential 
relief is asked for by virtue of the periodically 
recurring right, and in the present case no 
such relief has been asked, although the 
remission claimed has been refused from the 
year 1878. We must, therefore. hold that 
Article 120 applies to this suit which was 
brought -to obtain a merely declaratory 
decree.” 

This, again, is a distinct 
opinion: though it appears to 
somewhat surprising result that a man 
asking merely for a decree declaring his 
periodically recurring right must sue within 
six years under Article 120, whereas, if he 
asked for relief consequential on the said 
right, he coald claim twelve years under 
Article 181. The starting point for limita- 
tion would presumably be the same in 
each case. 

The last case is Ratnamasarit v. Akiland- 
ammal (4). The scope of Article 181 was 
not in issue, but Bhashyam Aiyangar, 
J.. in the course of his judgment 
appears to hold that Artiele 131 is not 
confined to a declaratory suit, but may 
include one “for recovery of arrears due in 
respect of a periodically recurring right”. 
This remark is simply made in illustration of 
thelearned Judge’s argumenton another point. 
- Two of these cases, Ramnad Zemindar v. 
Dorasami (1) and Ratnamasart v. Akiland- 
ammal (4), were considered by the Allah- 
abad High Court in Lachmt Narain v. Turab- 
Un-Nessa (5), and expressly dissented from, 
though apparently under some misapprehen- 
sion of the true effect of the earlier case. 
The learned Judges preferred to hold that 
the language of Article 131 “to establish 
a periodically recurring right” could not be 
extended to cases in which the plaintiff 
seeks to recover specific sums of money due 
to him in respect of a periodically recurring 
right, 

The Calcutta High Court appears to take 
the same view, vide Kaller Roy v. Ganga 


expreasion of 
involve the 


- Pershad Singh (6), in which they held that 


(5) 14 Ind, Gas. 503; 34 A 246; 9 A. Ta J. 297, 
(6) 38 0:998. 
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a suit for recovery of arrears of malikanas 
where plaintiff does not seek to enforce a 
charge is governed by Article 115. It is to 
be noted, however, that Article 131 is not 
specifically referred to in the judgment. 

The Bombay High Court has held in 
Sakharam Hari v. Laxmipriya Tirtha Swami 
(7), that Article 131 does apply to a suit 
for arrears due under a periodically recur- 
ring right if brought against the person 
originally liable to pay. 

In this conflict of rulings, and, inclining 
as we do to a view contrary to that taken in 
previous decisions of this Court; we feel 
constrained to refer the following question 
for the decision of a Full Bench: 

‘Does Article 13lof Schedule I of the 
Limitation Act apply to suits brought to 
recover sums due under a periodically 
recurring right (a) where there is a prayer 
for a declaration that the plaintiff is entitled 
to such a right- and (b) where there is no 
such prayer?” 


Tyanst, J.—t agree. Article 131 of the 
Limitation Act seems to me to have been 
meant to apply only where (in the words 
of the Article) “the plaintiff has been refused 
the enjoyment of a periodically recurring 
right” and he wishes to establish that such 
a right exists. The language of the Article 
does not seem to me to be appropriate toa 
suit for recovering sums that have become 
due under, or as a consequence of, such a 
right. Speaking with reference to the facts 
of this case it seems to me that the Article 
applies to this suit in so far as it has 
reference to the establishment of the right 
to the adima allowance; but that the Article 
does not refer to the claim for payment of 
the allowance already due under the right 
so established. The two questions are quite 
distinct and apart from the decisions cited 
by my learned brother. I should be inclined 
to doubt whether both were intended to be 
- included: within words which as I hava said 
seem to me to be appropriate to only one 
of them. 

This second appeal coming on for hearing 
before the Full Bench on the 5th January 
1914, upon perusing the grounds of appeal, 
the judgment and decrees of the lower 
Appellate .Court „and the Oourt of first 


(7) 5 Ind. Cas, 869; 34 B. 349; 12 Bom. L, R, 157, 


instance and the material papers in the 
suitand the order of reference to a Fall 
Bench and upon hearing the arguments of 
Mr. T. R. Krishnaswamy Atyar, for Mr. T. 
R. Ramachandra Adyar, Vakil for the 2nd 
Appellant, and of Mr. J. D. Rosario, Vakil for 
the Respondent, and the case having stood 


over for consideration till this day, the Court ` 


expressed the following 


OPINION. : 

Ware, C. J.—If this matter had been 
res integra I should have been disposed 
to hold that Article 131 should be construed 
as applying to a suit brought for the pur- 
pose of obtaining an adjudication as to the 
existence of an alleged periodically recurring 
right, and not toa snit in which it was 
sought to recover moneys alleged to be due 
by reason of the alleged right. The ques- 
tion of the existence of the right is no 
doubt distinct from the question of the 
right to recover moneys if itis established 
that the right exists. It is, however, 
difficult to see why the period of limitation 
should notin both cases be the same, as it 
is inthe casa of a suit fora declaration of 
aright to maintenance, and in asuit for 
arrears of maintenance. If the contention 
of the appellant -is well-founded, there is no 
Article which deals specifically with the 
period of limitation in the case of a suit 
to recover moneys due under an alleged 
periodically recurring right. There is force 
in the contention that the use of the word 
“establish” and the fact that there is only 
one Article in the case of a suit with reference 
to a periodically recurring right, and not 
two asin the case of suits based on an 
alleged right to maintenance (see Articles 
128 and 129), ndicate that the Legislature 
intended to deal with both classes of suits 
in Article 131. I am not prepared to dissent 
from the view indicated in the Madras cases 
referred to in the order of reference, a 
view which has also been adopted by the 
Lombay High Court. Ses Sakharam Hart 
v. Laxmipriya Tirtha Swami (7). I would 
answer the question which has been referred 
to us in the affirmative. ` 

Sankaran Narr, J.—The question is not 
free from doubt. But Iam not prepared 
to differ from the decisions of this Court 
and I would, therefore, answer the question 
in the affirmative. 
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OLDFIBLUD J.—I agree with the learned 
Chief. Justice for the reasons stated by him. 


CALCUTTA HIGH COURT. 
Seconp Orvo Appuan No. 2095 or 1911. 
March 6, 1914. 

Present: —Mr. Justine Coxe and 
Mr, Justice D. Chatterjee. 
BALDEO DUBH—Derenpant No, 2— 
APPELLANT 
versus 
SHAMDHUR PANDH—Puatntires— 

ANU OTHERE— DESENDANTS— 
RESPONDENTS, 

Specifin Relief Act (I of 1877), s. 42—Discretion 
—Suit for declaration—Suit by remote reversioner 
against Hindu widow—Declaration that deed of sale 
by widow void against plaintif—Widow’s daughter, 
immediate reversioner, living—Suit, whether maintain- 
able— Where plaintif old man of 50, daughter aged 18, 
whether suit should be decreed. 

A decree under section 42 of the Specific Relief 
Act is only discretionary and the exercise of dis- 
cretion must depend upon the peculiar circumstances 
of each case. 

A suit by a remote reversioner, for a declaration 
thata deed of sale executed by a Hindu widow is 
without any logal necessity and, therefore, void and 
ineffectual as against the plaintiff, is maintainable 
even during the life-time of the immediate rever- 

-pioner, the widow’s daughter. 

Abinash Chandra Mazumdar v. Hari Nath Shaha, 
. 82 0, 62;9 0. W. N. 25, followed. 

But where the plaintif is, an old man of 50 and 
the widow’s daughter, that is, the immediate re- 
versioner, is aged 18 or 19 years, and there is no 
chance of the plaintiff's getting the property: 
the Court would be exercising a wise discretion if 
it dismissed the suit refusing to grant the declaration 
prayed for. g 

Appeal from the decree ‘of the District 
Judge of Saran, dated June I9tb, 1911, revers- 

ing that of the Second Sub-Judge ofthat Dis- 
trict, dated February 15th, 1911. 

Mr. 1. B. Sen (with him Dr, Sarat Ohandra 
Basak and Babu Bipin Chandra Bose), for the 
Appellant:—Bhubani Kuer is the daughter of 
Musammat Deonandi Kuer; her age is 
eighteen or nineteen years; after the death 
of Daonandi, Bhnbani would succeed to the 
properties left by her father; she is married 
and has her husband living; the plaintiff 
being an old man has no chance of succeed- 
ing to the estate. Tn the plaint, the plaintiff 


INDIAN OASES. 


309 


concesled the very existence of Bhubani Kuer; 
the plaintiff came with a false case, ard the 
lower Appellate Court acted wrongly in 
exercising its discretion in granting a decree 
to the plaintiff. 


Babu Kalwant Sahat, for the Respondents: 
—The sale was not for legal necessity, but 
wasa mere waste. Cited Abinash Chandra 
Mozumdar v. Hari Nath Shaha (1); and cous 
tended that the lower Appellate Court exer- 
cised a wise discretion with which the High 
Court should not interfere. The daughter and 
the mother are in the same camp. Referred 
to Upendra Narain Myti v, Gopee Nath Bera 
= ‘and Isra Dutt Koer v, Hansbutid Roerain 

JUDGMENT.—This was a suit for a de- 
claration that a deed of sale executed by one 
Musammat Deonandi Kuer was witbont any 
legal necessity and was void and ineffectual 
as against the plaintiff. It appears that 
Musammat Deonandi Kuer has a married 
daughter, aged eighteen or nineteen years, 
who would succeed to the property left by 
Deonandi’s husband before the present 
plaintiff. The learned Subordinate Judge 
who tried the case refused to grant a decree. 
He remarks:—‘“It must also be borne in 
mind that during the life-time of Bhubani 
Kuer the plaintiff has no chance of getting 
the property, and Bhubani Kuer is aged 18 
or 19 and the plaintiff is an old man of 50”. 
From this observation it appears that the 
learned Subordinate Judge exercised the 
discretion which is given him by section 42 
of the Specific Relief Act. When the case 
came up on appeal, the learned District Judge 
seems to have lost sight of the fact, thata 
decree under section 42 could only be 
granted in the exercise of his discretion. 
His findings in the case itself are very 
difficult to reconcile. In one place he says: 
“The plaintiff can hardly say thatno consider- 
ation passed.” And in auother he says: 
“The defects in the defendant’s evidence 
indicate that the sale is either a bogus 
transaction or an act of waste.” It is 
impossible to reconsile these separate findings, 
Bat itis not,in our opinion, necessary to 
go into that question orto cometo any 


(1) 32 C. 62; 9 C. W. N. 25. * 
(2) 9 ©. 817; 12 0. L. R. 356. 
(3) 10 C. 324 (P. C.); 180. L, R. 418; 10 I. A. 150, 
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decision on the point whether the sale was 
good or bad. Inthe circumstances of the 
case we think that the learned Subordinate 
Judge exercised his discretion wisely in re- 
fusing this declaration and that the learned 
District Judge was not right in interfering 
with that exercise of his discretion and indeed 
seems to have overlooked that there was any 
question of his discretion before him. 
Reference has been made tothe case of 
Abinash Ohandra Mazumdar v. Hari Nath 
„Shaha (1). All that was held in that case 
was that a suit of this nature was maintain- 
able, and the learned Subordinate Judge was 
perfectly aware of that as appears from his 
judgment. The decision quoted shows that 
there has been considerable conflict of 
judicial opinion on this point, but be that as 
it may, the case is clearly no authority for 
holding that a Court cannot in the exercise 
of its discretion under section 42 refuse such 
a declaration as is asked for in this case. 
The exercise of such a discretion must 
necessarily depend upon the peculiar 
circumstances of each case and, therefore, 
the matter cannot very well be concluded 
by precedent. 

In the circumstances of the case we think 
that the order of the learned Subordinate 
‘Judge was right and should be restored, but 
we do not allow costs in this Court. 

lt must be understood that this appeal is 
decreed because we think that in the circum- 
stances of the case the learned Subordinate 
Judge exercised kis discretion rightly. We 
express no opinion onthe questions of legal 
necessity or of the validity of the sale. 

` Appeal decreed. 


MADRAS HIGH COURT. 
Crvic Appear No. 213 or 1909. 
March 31, 1914. 
Present: —Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
ALAGAPPA CHETTIAR—Ptatatisr — 
APPELLANT 
versus 
SUBRAMANIA PANDIA THEVAN 
AND OTHERS— DEPENDANTA— RESPONDENTS, 
Limitation Act (IX of 1908), s 20—Morigagee 


authorized to pay of debtor mortgagor, whether “agent 
duly authorized” of mortgagor. 

A mortgagee authorized to pay off a debt due by 
the mortgagor to a third person is not “an agent” 
of the mortgagor “duly authorized” within the mean- 
ing of section 20 of the Limitation Act, so as to 
keep alive the debt by payment of interest on such 
debt. 

Linsell v. Bonsor, 2 Bing. (N. c.) 241; 2 Scott 399; 1 
Hodges 305; 5 L. J. C. P. 40, 182 E.R. 95, followed. 

Appeal against the decree of the Court 
of the Subordinate Judge of Tircnevelly, in 
Original Suit No. 14 of 1908. A 

Mr. K. Srinivasa Atyangar, for the Appel- 

lant. 


Mr &. Srinivasa Atyangar, for the Re- 
sp mdents. 
JUDGMENT.—In this case, defendants 


Nos. 1 and Z executed a mortgage in favour 
of the 3rd defendant for Rs. 26,000. Part 
of the consideration was made up of 
Rs. 10,920 to be paid by the mortgagee to 
the assignors of the present plaintiff on two 
bonds. The mortgagee did not pay the 
Rs. 10,920, bat nearly two years later paid 
the interest due on the plaint bond up to that 
date and made no further payment on the 
plaint bond. The words of the mortgage 
are, “The sum received by us in the matter 
of our haviog given you permission to pay 
off the said bonds and obtain the return 
of the same is Rs. 10,920." The Subordinate 
Judge was of opinion that the mortga,ee 
was not an agent authorized to make any 
payment for the mortgagors because in his 
Opinion it was optional for him todo so, 
Even if it was optional and not obligatory 
still he would nonetheless be authorized 
to pay. The question, however, arises whe- 
ther nearly two years after the: date of 
the mortgage he was authorized to pay 
the interest on the bond up to that date so as 
to keep alive the mortgagors’ liability to 
their creditor. We think that though the 
mortgages had authority to pay off the 
debt in full he, had no authority to make 
a pure payment of interest as such so, as to 
bring the case within section 20 of the 
Indian Limitation Act. We think that in 
this case, as in Dinsell v. Bonsor (1), the 
agent exceeded his authority. 
This appeal is dismissed with costs. 
Appeal dismissed. 


(1) 2 Beng. (N. c.) 241; 2 Scott 399; 1 Hodges 305; 
5 I. T, O. P. 40; 132 E. R, 95. 
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CALCUTTA HIGH COURT. 
Ssconp Crvin Apesat No. 4093 o 1910. 
February 21, 1913. 
Present:—Justice Sir Asutosh Mookerjee’ 
Kr. and Mr. Justice Beachcroft. 
NASIRUDDIN AND orgers—Derenpants— 
- AEPELLANTS 
versus 


SAYADUR RAHMAN AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Arts. 136, 187 
—Sale certificate —Amendment—Jurisdiction of Court to 
amend sale certificate—Suit as representative of auction- 
purchaser for recovery of possession—Plaintiff to prove 
possession of judgment-debtor at date of sale—Sym- 
bolical possession, effect of. 

A Court has-an inherent jurisdiction to amend a 
sale certificate which incorrectly describes the pro- 
perty actually sold. s 

Bujha Roy v. Ram Kumar Pershad, 26 C. 529; 3 O. 
W. N. 374; Saddo Kunwar v. Bansidhar, 28 A. 476; 
A. W. N. (1901) 156; and Mammod v. Locke, 20 M. 
487, relied upon. 

Where a plaintiff sues for recovery of possession as 
the representative-in-interest of the purchaser at a 
sale in execution of a rent decree, the suit must be 
commenced within 12 yearsfrom the date when the 
judgment-debtor is first entitled to possession, under 
Article 137 of the second Schedule of the Limitation 
Act of 1877, if the judgment-debtor was out of pos- 
session at the date of the sale. On the other hand 
if the judgment-debtor was in possession at the 
date of the sale, the suit must be commenced 
within twelve years from the date when the sale 
becomes absolute, under Article 138, 

It is upon the plaintiff to prove whether or not the 
judgment-debtor was in possession at the date of the 
sale; and he does not discharge the burden merely by 
proof that the judgment-debtor was in possession 
at some time antecedent to 12 years before the suit. 

Mohima Chunder Mozumdar v. Mohesh Chunder 
Neogi, 16 O. 473; 16 I. A. 23, relied upon. 

A delivery of symbolical possession is effective as 
against the judgment-debtor, but it would not be. 
operative as against a stranger to the suit. 

Jogobundhu Mitter v. Purnanund Gossain, 16 O. 
530, followed. 


Appeal fromthe decree of the District 
Judge of Purneah, dated the Ist September, 


1910, setting aside that of the Munsif of 
Parneah, dated the 21st March 1910. 
Babu Jogendra Nath Mookerjee and Bis- 


wanath Sen, for the Appellants. 

Mr. Zahid and Moulvi Nuruddin Ahmed, 
for the Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the first party defendants in a suit for dec- 
laration of title to immoveable property and 
for recovery of possession thereof. The 
plaintiff claimed a title by purchase from the 
purchaser at a sale in execution of a 
decree for arrears of ient, held on the 8th 
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February 1898. The sale was confirmed on 
the 13th April following, and the present 
suit was commenced on the 8th April 1909. 
The appellants dispute the title of the 
purchaser at the execution sale and plead 
that the suit is barred by limitation. These 
objections were overruled by the District 
Judge and a decree was made in favour of 
the plaintiff. In the present appeal that 
decree has been assailed on two grounds, 
namelv, first, that upon a construction of the 
Proceedings atecedent and subsequent to 
the sale it should be held that the purchaser 
did not acquire any title to the property 
now in Gispute, and secondly, that the question 
of limitation has been erroneously decided, 
as in substance all the burden of proof on 
the question of _Possession has been thrown 
upon the defendants. 


In so far as the first ground is concerned, 
it has been stated to us that in the schedule 
of the plaint of the suit for rent three 
holdings were mentioned and thatin the sale 
proclamation boundaries were reproduced in 
respect of these holdings presumably from 
the plaint. Bat it has been argued that as 
the sale certificate, as originally drawn up 
did not mention the third property the title 
to which, is now in controversy, the subse- 
quent amendment thereof, asthe result of 
which the property was incladed, does not 
vest a title in the auction-purchaser. We 
are of opinion that there is no substance in 
this contention. It has been found asa 
fact that three holdings were sold and that 
by a mistake of the officer who conducted 
the sale it was recorded at the time that 
only two properties had been sold, with 
the result that the description of these two 
properties alone was inserted in the sale 
certificate as originally drawn up. Sub- 
sequently, onthe 3lst July 1899 upon an 
application of the auction- purchaser the Court 
amended the sale certificate and a description 


of the third property was also inserted 
therein. i 


It bas been argued that the Court had 
no authority to amend the sale certificate 
and in support of this proposition reliance 
has been placed upon the decision in the 
case of Rajah Rughoo Nundun Singh Bahadoor 
v. Mr. Robert Wilson (1), That decision , 


(1) 23 W. R. 301, 
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however is of no assistance to the appel- 
lants, as it merely lays down that a 
Court is not legally competent to make an 
es paris order amending a sale certificate 
granted under the provisions of the Code 
of Civil Procedure. If an order for amend- 
ment had been made ex parte the judg- 
ment-debtor would be entitled to contend 
that ib ought to have been made in his 
presence. The appellants, however, are not 
representatives of the judgment-debtor. 
In fact they claim under hostile title. 
It is, therefore, immaterial to enquire 
whether the order for amendment made on the 
21st July 1899 was or was not made with 
notice to the judgment-debtor, who, at any 
rate, has not taken exception to the propriety 
of that order,’ We find on the other hand, that 
on the 19th August 1¢99, possession was 
without objection by the judgment-debtor 
delivered to the auction-purchaser by the 
Court on the strength of the certificate as 
amended. 


It bas been finally contended that the 
Court had not, under any circumstances, 
an authority to amend the sale certificate. 
This - proposition is clearly unsustainable. 

The cases of Bujha Roy v. Ram Kumar 
Pershad(2) Saddo Kunwar v. Bansidhar (8) and 
Mammod v. Locke (4) show that sale certifi- 
cates have been amended repeatedly by the 
Courts of this country, and that a Court 
has an inherent jurisdiction to amend a 
sale cerificate -which incorrectly describes 
the property actually sold. Indeed it was 
not disputed by the learned Vakil for the 
appellant that, as pointed out by their’ Lord- 
ships of the Judicial Committee in the case 
of Mussumat Buhuns Kowur v. Lalla Buhonree 
Lall (5), a sale certificate is not conclusive 
evidence upon the question as to the pro- 
perty which has been sold, and merely far- 
nishes statutory evidence on the point; or, 
as was explained in the cases of Rama- 
chandra v. Hazi Kassim(6) and Balwant Babaji 
Dhondge v. Hirachand Gulabchand Galar 
(7), ib isopen to the parties to show that 
the sale certificate does not exactly describe 


(2) 26 0. 529; 3 C. W. N. 374. 
(3) 23 A. 476; A. W. N. (1901) 156. 

(4) 20 M. 487. = 
(5) 14 M. I. A. 496 at p. 523; 20 E. R. 871. 
(6) 16 M. 207. 

(7) 27 B. 334; 5 Bom. L, R. 217. 
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what was actually sold or that the pro- 
perty sold is different from the property 
described in the sale certificate, In the case 
before us the Court below have found upon 
an examination of the proceedings antece- 
dent and subsequent to the sale that what 
was intended to be sold and what was 
actually sold is the property now in dis- 
pute. We, thérefore, hold that the title of 
the plaintiff to the property has been estab- 
lished, and the first ground cannot be sus- 
tained. In so far as the second ground 
is concerned, the judgment of the District 
Judge is, in our opinion, open to criticism. 
The plaintif instituted this suit for 
recovery of possession as representative-in- 
interest of the purchaser aba sale in execution 
of the rent decree. If the judgment.debtor 
was out of possession at the date of the sale, 
under Article 137 ofthesecond Schedule ofthe 
Limitation Act, the suit must be commenced 
within 12 years from the date when the 
judgment-debtor is first entitled to posses- 
sion. On theother hand, if the judgment- 
debtor was in possession at the date of the 
sale, under Article 138 the suit must be com- 
menced within 12 years from the date when 
the sale becomes absolute, It was, therefore, 
incumbent upon the plaintiff to prove 
whether or not the jaudgment-debtor was 
in possession .at the date of the sale. The 
District Judge has not come to any spe- 
cific finding on this point. He has pointed 
out that in 1883 Mosaheb Ali, the former 
tenant, was in possession of the land now 
in dispute. He has also found that the 
defendants were in possession in 1900, 
From these two facts, he has drawn the 
inference that the possession of the appel- 
lants may be presumed to have continued 
till 1899 when the sale took place. This 
clearly is not sound in law. As was point- 
ed out by their Lordships of the Judicial 
Committee in the oase of Mohima Ohun- 
der Mozumdar v. Mohesh Ohunder Neogt 
(8), the burden . is upon the plaintiff to 
establish possession within 12 years of the 
suit and he does not discharge the burden 
merely by proof that he was in possession 
at some time antecedent to 12 years before 
the suit. The Court must consequently find 
upon the evidence, whether the judgment 


(8) 16 C, 473; 161. A. 23, 
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debtor was or was not in possession at the 
time of the sale. 

We may further point ont that the Courts 
below were not right in holding that as 
possession had been delivered’ to the 
auction-purchaser on the 19th August 1898, 
that is, within 12 years of the commence- 
ment of the suit, no question of limitation can 
arise. That delivery of possession was sym- 
bolical and it was, no doubt, effective as 
against the judgment-debtor, but as pointed 
out in the case of Joggobundhu Mitter v. 
Purnanund Gossami (2) it would not be oper- 
ative as against a stranger to the suit. The 

“second ground must, therefore, prevail. 
The result is that this appeal is allowed, the 
decree of the District Judge set aside and 
the case remanded to him in order that he 

- may re-consider the question of limitation} 
which will be the only point for him to deal 
with. 

Costs will abide the result. 

Appeal allowed: Oase remanded. 

(9) 16 ©. 580. 


MADRAS HIGH COURT. 
Civit Reviston Petitions Nos. 161 to 163 
cr 1912, 
February 9, 1914. 
Present:—Mr. Justice Sadasiva Aiyar. 

T. S. RAMASAMT ATYANGAR, 
OFFICIAL RECEIVER or RAMNAD —- 
PETITIONER 
versus 
PAVADATI OHETTY AND orazrs— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIT, r, 8 
—Suit instituted by insolvent after adjudication of 
insolvency —Receiver, whether can continue such suit, 

After a person has been ađjudicated an insolvent 
he has no right to institutea suit for recovery of debts 
which had become legally vested in the Receiver; nor 


can the Receiver continue such a suit under 
Order XXTI, rale 8, 
Petition, under section 25 of Act IK of 


1887, praying the High Court to revise 
the orders of the Court of the Subordinate 
Judge of Negapatam, in Insolvency Appeals 
Nos. 1097, 1099 and 1098 of 1911 respectively, 
in Second Civil Suit Appeals Nos. 990, 1051 
and 993 of 1911, respectively. 
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Mr. T. Narasimha Artyangar, for the Peti- 
tioner. 

Mr. S. Muthiah Mudaliar, for the Respond- 
ents, 

JUDGMENT.—The lower Court rightly 
held that the Receiver’s petition under 
Order J, rule 10, should mot be allowed as 
the suit would have been barred if institut- 
ed on the date of his application. Subbaraya 
Iyer.v. Vatthinatha Iyer (1). 

I am asked to treatb the Receiver’s peti- 
tion as one filed under Order XXII, rule 
8, that is, as a petition expressing the 
consent of the Receiver to continue the 
suit filed by the insolvent’s authorized agent. 

But the insolvent was not legally entitled 
after he had been adjudicated an insolvent 
(and after a Receiver had been appointed 
for his properties including the debts due 
to him) to bring a suit for recovery of one 
of those debts which had become legally 
vested in the Receiver and divested from 
the plaintiff. Such a suit brought by a man 
who had no right of suit cannot be con- 
tinued by the Receiver under Order XXII, 
rule 8, and it is only a suit brought by a 
person who had a right of suit when he 
brought it that could be continued by the 
Receiver on the plaintifi’s becoming insol- 
vent afterwards, 

I dismiss this petition with costs. Similar 
orders are passed in Civil Revision Petitions 
Nos. 162 and 168 of 1912, except that there 
will be no order as to costs as respondents do 
not-appear, 


Petitions dismissed. 
(1) 5 Ind. Cas, 931; 33 M. 115; 7 M. L. T. 165. 


CALCUTTA HIGH COURT. 
Seconp Orvit Arrear No, 3215 or 1910, 
February 6, 1913. 

Present:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
KASHI DAS GOSAIN—Puaintive— 
APPELLANT 
versus 
CHAITHRU PATRAS URAON— 


DEFENDANI— RESPONDENT. 
Transfer—Sale or Gift—Ostensible sale for no con- 
sideration-- @ifit—Test to be applied—Intention of 
parties. 
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KASHI Das GOSAIN V, CHAITHRU PATRAS URAON, 


In the case of a transfer where there was no gift, but 
an ostensible sale for no consideration, and the transfer 
was, in essence, never intended to take effect, the 
test to be applied is, was the transaction intended to 
transfer title? If it wasintended to be operative, 
the mere fact that the payment of consideration was 
postponed would not affect the validity of the trans- 
action; on the other hand, if the operation of the 
transaction was intended to be postponed till the con- 
sideration money had been paid, the transfer would 

- become complete and operative only upon such 
payment. The essence of the matter is consequently 
the intention of the parties. 

Ismail Mussajee Mookerdum v. Hafiz Boo, 33 C. 773; 
10 C. W. N. 570; 3 A. L. J. 853; 3 C. L. J. 484; 8 Bom. 
L. R. 379; 16 M. L. J. 166; 1 M. L. T. 137 (P. 0.) 33 
I. A. 86, referred to. 

Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated August 
15th, 1910, affirming that of the Munsif of 


Gumla, dated January 27th, 1910, 


FACTS.—This is an appeal on behalf of the 
plaintiff in a sait for recovery of 
possession of a half-share of village Tinta- 
nagar on the basis of title by purchase. 
The property originally belonged to one 
Parmanand and was sold by him on the 
16th Marcb 1904 to the third and fourth 
defendants, Monohar and his son Bhikhari. 
On the 16th February 1905, the third de- 
fendant transferred tothe plaintiff a half- 
share of the village; the consideration men- 
tioned was a pre-existing debt which at 
the time amounted to Rs. 900. On the 5th 
July 1907, the third and fourth defendants 
executed a conveyance in favour of the first 
two defendants; they dealt with the pro- 
perty as if it had not been previously 
transferred to the plaintiff and the cor- 
sideration was stated to be Rs. 1,632. 
The Courts below have dismissed the suit on 
the ground that the plaintiff had failed to 
prove that there was any consideration for 
his purchase. 


. The plaintiff appealed to the High Court. 
Babus Bipin Bihari Ghose, (Junior) and 
. Hari Har Prosad Singh, for the Appellant. 
Babu Kulwant Schay, for the Respondent, 


JUDGMENT. 


Mooxersex, J.— [After stating facts his 
Lordship observed:—] 

On behalf of the plaintiff, it has been 
cor.tended iv this Court that he has an 
enforcible title, notwithstanding the fact that 
_there was vo consideration for his purchase; 
and in support of this view reliance has 
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been placed upon the cases of Achal Ram v. 
Kazim Husain Khan (1) and Baij Nath Singh 
v, Paléu (2). It has been argued in sub- 
stance that in a case of sale of immoveable 
property, non-payment of purchase-money 
does not prevent the transfer of ownarahip 
from the vendor to the purchaser and that 
the purchaser, notwithstanding sach non- 
payment, can maintain a suit for possession 
of the property. This principle, in our 
opinion, has no application to the present 
case, because if has been found by the 
Courts below that the pre-existing debt 
mentioned as consideration for the transfer to 
the plaintiff had no existence, and the trans- 
fer was ia essence fictitious. In these 
circumstances, the appellant has been orm- 
strained to argue thatthe transfer might 
have been intended to take effect by way of 
gift. But there is no room for snch a hypo- 
thesis inthis case, and consequently the 
decision of the Judicial Committee in [sma] 
Mussajee Mookerdum v. Hafiz Boo (3), to 
which reference has been made, has no appli- 
cation, In that case, the transfer was deemed 
operative as a gift, and the relationship bet- 
ween the parties, namely, that of mother and 
daughter, showed that the theory of a gift 
might be supported on the ground of natural 
affection. It is clear, however, that in the 
case before us there was no gift, there was 
an ostensible sale for no consideration and 
the transfer was, in essence, never intended 
to take effect. In a case of this descrip- 
tion, the test to he applied is, was the 
transaction intended to transfer title? If it 
was intended to be operative, the mere fact 
that the payment of consideration was 
postponed would not affect the validity of the 
transaction; on the other hand, if the opera- 
tion of the transaction was intended to be 
postponed till the consideration money had 
been paid, the transfer would become com- 
plete and operative only upon such payment, 
The essence of the matter is consequently 
the intention of the parties, and, in the 
present case, the Courts below have held, 
on the facts disclosed, that there was no 


(1) 27 A. 271; 9 C. W. N. 477; 8 O. O. 155; 15 M. L. 
J. 197; 32 I. A. 118 (P. 0.). 

(2) 30 A. 125; 5 A. L. J. 96; A. W. N. (1908) 88, 

(3) 33 O. 773; 10 0. W. N. 570; 3 A. L. J. 353; 30. 
L. J. 484; 8 Bom. L. R. 379; 16 M. L. J. 166; 1 M. I. 
T. 137; 88 T. A. 86 (P. C.), 
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intention on the part of the third 
defendant to transfer the property to the 
plaintiff. 

The result is that the decree of the Judicial 


Oommissioner is affirmed and this appeal ` 


dismissed with costs. 
Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGaINsT Osper No. 88 or 1913. 
March 20, 1914, 
Present:—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar, 
CHATHAPURAM GRAMAM VAIDYA- 
NATH ATYAR—Portitioner—APPRLLANT 
versus 
P. S. RAMASAMI ATYAR, Reogtver or 
Rr. R. M. COMPANY—Responpent, 
Insolvency petition—Purchaser of judgment-debt due 
to ereditor—Eniitled to be entered as creditor. 
A purchaser of a judgment-debt due to an ingol- 
vent creditor is entitled to have his name entered in 
the schedule of the creditors of the insolvent. 


Appeal against the order of the District 
Court of South Malabar, in Civil Miscellane- 
ous Petition No. 606 of 1912 in Insolvency 
Petition No. 3 of 1890. 

Mr. 0. V. Ananthakrishna Aiyar, for the 
Appellant. , 

Mr, A. Narayana Sarma, for the Respond- 
ent. 

JUDGMENT.—The petitioner claims to 

have acquired the debt due by the insolvent 
“by purchase at a Court auction in a suit in 
which the insulvent’s creditor was the judg- 
ment-debtor. If this be so, heis entitled toau 
order from the Court giving leave to the Re- 
esiver to substitute his name in the schedule, 
of the creditors’ names in respect of the debt 
due ‘to the creditor in substitution for the 
creditors’ name, In re Frostand Frost; Eg 
parte The Oficial Receiver and Frost (1). 
We do not consider that the question 
whether on the faets of the case the 
Receiver is entitled to set off any debt due by 
the creditor to the insolvent has been satis- 
factorily dealt with. In this connection it 
will have tc be considered whether as repre- 
sented to us, the debt was so brought to 


(L) (1899) 2 Q. B, 60; 68 L. J. Q. B. 668; 80 L.T 
©; 47 W. R. 512; 6 Manson 194, 
9 : 
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sale in a suit by the second mortgagee—the 
insolvent being only the third mortgagee — 
and was sold and purchased by the petitioner 
free of all the mortgages. 

We accordingly set aside the order and 
remand the case to the lower Court for 
disposal according to law. The costs will 
be costs in the cauge, 


Order set aside: Case remanded. 


- MADRAS HIGH COURT. 
Seconp Civit APPEAL No. 2149 or 1910, 
February 3, 1914. 

Present: Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

SUKIRA NAINAR alas SUBRAMANTA 
NAINAR AND OTHEng —DEFENDANT3— 
APPELLANTS 
versus 
VIRASAWMLI PILLAI—Puarntipe — 


RESPONDEAT. 

Ejectment suit—Burden of proof. 

In an ejectment suit the plaintif must prove his 
title; but when he produces a title-deed which prima 
facie proves his title, the onus shifts to the defendant 
to show that the title-deed does not represent the 
true state of the facts of the case. 

Hari Ram v. Rajcoomar Opadya, 8 ©. 759; Mookto 
Keshee Debee v. Anundo Chunder Chattopadhya, 20. 
L. R. 48, distinguished. 

Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 15 of 1910, preferred against tha decree of 
the District Mansif of Tirukoilor, in Original 
Suit No. 539 of 1908. 


FACTS.— The facts of the case are fully 
seb out in the judgment of the District 
Munsif. They are briefly as follows:—The 
case put forward by the Ist to 5th defend. 
ants is that the suit land as alleged by the 
lat to 5th defendant was originally pur- 
chased under Exhibit C out of their family 
fnnds and the sale-deed was taken in the 
names of 6th defendant and Ramasami 
Nainar jointly. It is alleged by the lst 
defendant tha the latter never had any 
beneficial interest in the land; the land 
purchased could only be irrigated from the 
Valandai canal, but that was not a source 
from which fhe owners of the land were 
entitled to claim water as of right, but ag 
Ramasami Nainar owned 10 cawndes of land 
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in Valandai, for which he was entitled to 
get water from the Valandai canal, and he 
was an influential man in Valandai, his 
name was, therefore, inserted in the gale-deed 


aa one of the purchasers so that he might ` 


use his influence to help the Ist to 6th defend- 
ants’ family in taking water from the 
Valandai canal to irrigate the land purchased 
under Exhibit ©, without disputes being 
raised by the other ‘persons entitled to get 
water from that canal for the irrigation of 
their lands. 


At the time the sale-deed (Exhibit ©) 
was executed, Ramasami Nainar was on 
friendly terms with the lst to 6th defend- 
ants’ family. 


Ramasami Nainar never got any beneficial 
interest under the document, Hxhibit C. 
And none of the lands covered by it were 
divided at the time of the partition between 
himself and his brothers. 

It is further admitted that the daughter 
of Ramasami Nainar was married to the 
4th defendant and has been put away by 
him. And further the 6th defendant has 
fallen out with the defendants Nos. 1 and 4. 

In the partition lists IIL and IIIa, which 
were drawn up when the members of the 
defendants’ family divided their property 
aud which were all signed by the 6th defend- 
ant, the whole of the property purchased 
under Hxhibit Cis treated as belonging to 
the family of the Ist to 6th defendants. 

Ramasami Nainar never paid any kist for 
any of the lands purchased under Bxhibit ©. 
Ramasami Nainar now sold the land pur- 
chased under Exhibit © to plaintiff under 
Exhibit A by leasing it for varam, 

The plaintiff brought a suit for ejectment 
which was dismissed by the District Munsif 
but decreed by the District Judge. The 
defendants appealed to the High Court. 

The High Court remanded the suit to the 
District Judge for fresh findings with the 
following order: 


“I entirely concur in the District Munsif’s 
finding on the various issues, and I find, 
` firstly, that Ramasami Nainar was never the 
owner of any portion of the properties con- 
veyed under Exhibit C, secondly, that the 
plaintiff never had any title to the suit land 
at any time, as his vendor Ramasami Nainar 
npyer had a title to the same,” 
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Mr. T. Narasimha Atyangar, for the 
Appellants, 

Mr. K. B. Ranganadha 
Respondent. 

This second appeal and the memorandum 
of objections coming on for hearing on Tues: 
day the 12th. day of November 1912 the 
Court (Benson and Sundara Aiyar, JJ.) de- 
livered the following 

JUDGMENT.—The District Muusif found 
that Ramasami Nainar was only a benamidar 
and that the real purchaser under Exhibit 
C was the 6th defendant. In arriving at 
that conclusion he took into consideration 
the conduct of the parties showing that the 
property was not treated as belonging to 
Ramasami and that, on the other hand, it 
was treated as belonging to defendants 
Nos. 1 to 6. He relied also on Ramasami’s 
own evidence showing that he did not 
assert his alleged right under Exhibit C by 
taking possession. Paragraphs 10 and 11 
of the District Munsif’s judgment refer to 
these important circumstances. The Judge 
was wrong in considering that these circum. ' 
stances were irrelevant. The question being 
whether the 6th defendant had any title 
to the properties which he could validly 
convey, everything showing that both he and 
defendants Nos. 1 to 6 regarded them as 
belonging solely tothe latter must be im- 
portant. With regard to the payment of 
the price of the properties the District 
Munsif refers to circumstances showing that 
the endorsements on Exhibits D and E are 
suspicious. The Judge has not referred to 
them. Itis argued that asthe defendants 
are in possession, the onus of proving his 
vendor’s title should have been thrown on 
the plaintiff and Hari Ram v. Raj Ooomar 
Opadhya (1) and Mookto Keshee Debeev. Anundo 
OChunder Ohattopadhya (2) arerelied on. It 
is, no doubt, true, as pointed out in these 
cases, that a plaintiff suing in ejectment on - 
the ground that he was dispossessed must 
prove his title. But when he produces a 


Atyar, for the 


‘tithe deed which prima facie proves his title 


we cannot say that the Judge was wrong in 
holding that it would then lie on the defend- 
ant to prove that the title-deed did not’ 
represeot the true state of the facts of the 
case. The fact that the apparent purchaser 


(1) 8 0. 75 
L. 


9. 
(2) 20. L. R. 48, 


ri 
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did not care to assert. his title or to obtain 
possession for along time would support 
the plea that the title did not really pass to 
him,” As evidence has been adduced by both 
sides in this case, the lower Court will have 
no difficulty in arriving at the right conclu- 
sion ‘independently of the question of onus. 
We must ask the District Judge to submit 
revised findings on the evidence on record 
on the questions whether Ramasami was the 
owner of the whole or any portion of the 
properties at the date of Bzhibit A and 
whether plaintiff had a subsisting title at the 
date of uit, One month will be allowed 
for the submission of the findings and seven 
days for filing objections, 





This second appeal and the memorandum 
of objections coming on for final hearing 
after the receipt of the finding from the 
lower Appellate Court upon the issues refer- 
red by this Court for trial, the Court deliver- 
ed the following ` 

JUDGMENT.—We accept the finding and 
accordingly reversing the decree of the lower 
Appellate Court, restore that of the District 
Munsif with costs in this and the lower 
Appellate Court. : 

The memorandum of objections is dis- 
missed. 


Decree reversed, 


PUNJAB CHIEF COURT. 
Seconp Orvin Aperau No. 1409 or 1912. 
April 20, 1914. 

Present: —Mr, Justice Shah Dia and 
Mr, Justice Chevis. 
SAWAN SINGH—Derenpant-— 
APPSLLANT 
versus 
MOTHU AND OTHERS—-PLAINTIRES — 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 23, 


O. XLUI, r. 1 (u)—Punjab Courts Act (XVIII of 1884), , 


s. 40 —Order of remand —Appealable only when appeal 
competent from such order, if it were itself a decree—No 
appeal irom order of remand involving questions of fact 
only—-Certificate appeals not covered—Oustom—Ques- 
tion as to applicability of agricultral custom to particular 
person —Question of emistence of custom. 


An appeal would lie under clause (wu), rule 1 of’ 


Order XLIII, from an order remanding a ofse 
where the party aggrieved by the order would 
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` 


have the right of appeal, if the Appellate Court, 
instead of making the order of remand, passed a 
decree in that very proceeding reversing the decision 
of the first Court. In other words, the testin any 
given case is whether an appeal would lie from 
the decree of the Appellate Court ifthe order of 
remand made by it were itself treated asa decree 
and not a mere order within the meaning of section 
2 of the Civil Procedure Code. 

Under the combined operation of the provisions 
of Order XLIII, rule 1 (u), Civil Procedure Code, 
and section 40 of the Punjab Courts Act there can 
be no appealto the Chief Court from a Divisional 
Judge’s order of remand under Order XLI, rule 234 
Civil Procedure Code, if that order is based upon 
a finding of fact only. 

The certificate appeals under section 40 of the 
Punjab Courts Act stand on a peculiar footing, and 
such appeals do not fall within the purview of the 


second part of clause (u) of rule 1 of Order XLIII, 
Oivil Procedure Code: 


The question ad to the applicability of agricultural 
custom toa particular person is a question regard- 
ing the existence of a custom. 


Second appeal from ‘the decree of the 
Divisional Judge, Ferozeporé Division, dated 
the lst June 1912, reversing that of the 
Subordinate Judge, 2nd class, Herozepore, 
dated the 3lst January 1911, dismissing 
plaintiffs’ claim’ ” 

Sardar Kharak Singh, for the Appellant. 

Mr. Santanam, for the Respondents. 


JUDGMENT. 


” Speed 4 

Oxuzvis, J.—(Maroh 23, 1914.) —In this suit 
certain collateralsof Amir sue for a declaration 
that the alienations effected by him have been 
made without necessity and consideration, and 
should not affect their reversionary rights. 

One of the pleas raised by the alienee was 
that Amir was not governed by agricultural 
custom but had full power of alienation. 
This formed the subjeot of the first issue. 
The first Court decided this issue against 
the plaintiffs and dismissed the suit. The 
learned Divisional Judge reversed this deci- 
sion, holding that Amir was governed by 
agricultural custom and could not alienate 
ancestral land except for necessity. So the 
Divisional Judge remanded the case under 
Order XLI, rule 238, for decision on the 
merits. The alienee appeals to this Court 
from the order of remand. The case was 
referred ‘by me to a Division Bench as I was 
doubtful whether such an order was appeal- 
able. 

Order XLIII, rule 1 (x), lays down that 
an appeal lies from an order of remand under 
Order XLI, rule 23, “where an appeal 
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would lie from the decree of the 
Conrt.” . 

Turning to section 105 of the Civil Pro- 
cedure Code we see that, save as otherwise 
expressly provided, no appeal shail lie from 
any order made by a Oourt, but where a 
decree is appealed from, any error, defect or 
irregularity in any order, affecting the deci- 
sion of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 
But the section then goes on to provide 
specially for the case of orders of remand, 
stating that if such orders are apnealable 
the party aggrieved must appeal at once 
and cannot dispute the order later on in 
appeal from the final decree. Soin every 
case the correctness of an order of remand 
may be disputed; if, however, the order is 
appealable it must at once be challenged by 
appeal, but if it is not appealable it may be 
questioned in appeal from the final decree. 

Now, [ think, we have toconsider what 
interpretation should be placed on the words 
in Order XLIII, rule 1 (u), “where an 
appeal would lie from the decree of the 
Appellate Court,” - 

My own opinion, formed after careful 
consideration, is that the decree here refer- 
red to means such final decree as might be 
passed by the Appellate Oourt. Now if that 
- decree be regarded as based on the order of 
remand we havea good working rule, e.g, 
let us suppose that in the present case the 
first Court to whom the case is remanded 
finds on the merits that the alienation was 
wholly without necessity and on appeal by 
the alienee the Divisional Judge concurs, 
and so the final decree of the Divisional 
Judge is in favour of the plaintiffs, Then, 
but for the provisions of section 105 (2), the 
alienee could appeal to this Court, and could 
tirge in his grounds óf appeal that the order 
of remand was incorrect, and that it should 
have been held that the alienor was not 
governed by agricultural custom. But 
section 105 (2) lays down that where the 
order of remand is appealable the party 
aggrieved must attack it at once in appeal, 
and cannot wait to attack it in appeal from 
the final decree. The rignt of appeal exists 
in either case; the only difference is as to 
the time at which the right is to be exer- 
cised. The matter may perhaps be put in 
other words, The first Court has disposed 
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of the case on a preliminary issue, and the 
Appellate Court has reversed the decision’ 
on that issue and remanded the case for 
decision on the other issues. Jet us, how- 
ever, suppose that, though the first Court 
found that the suit must fail on the first issue, 
it had taken all the evidence and recorded 
findings on the remaining issues, Then the 
Appellate Court would have no neéd to 
remand the case at all, and would be able 
to pass a decree. From that decree, (unless 
it were a decree dismissing the suit in toto) 
the defendant would havea right to appeal, 
but he could appeal only on certain grounds 
specified in section 40 of the Panjab Courts 
Act. He could appeal ‘on a question of 
law, but not on a question of fact. With 
certificate from the Divisional Judge he 
could appeal on a point of custom. Sol 
think the test to be applied may be stated 
thus: if this order of remand were part of a 
judgment leading up to a final decree, could © 
the party against whom this order is passed 
appeal from the decree on the ground that 
this particular part of the judgment is 
contrary to law or custom or is otherwise in- 
correct P 

The conclasion at which I have arrived ia 
that if an order of remand deals solely with 
questions of fact itis not appealable; if it 
deals with points of law or custom it is 
appealable. In certain cases it may be, 
appealable on grounds of error or defect 
in procedure, but no such question arises 
here. : i 


That -the Legislature intends to allow 
appeals from ordera of remand simply on 
questions of fact I do not for a moment ber 
lieve. On this ‘point I would refer to 
Noimollah Pramanick v, Grish Narain Moon- 
shee (1) and-Venganaayyan v. Ramasémi 
Ayyan (2). I am aware that a different view 
is held in Khalas v. Kalyan Singh (8), but 
the law of second appeal in this Province 
has since been brought into line with the. 
law in other parts of India so that the 


- argument-based on anomaly referred to on 


page 253 of the latter ruling now has full 
force in the Punjab. I believe it is intended 
to put such orders on exactly the same. 


(1) 8 0. 674, f 
2) 19 M. 422; 4 M. L. J, 263, 
3) 109 P. R. 1887. 
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footing as appellate decrees and to make 
them appealable on precisely the same 
grounds. 

But the present case is one in which the 
` question is as to the applicability of agri- 
cultural custom to a particular person, This 
.s6ems to mea question regarding the exist- 
ence of a custom (viz, a custom whereby 
the alienor cannot, without the consent of 


his collaterals, alienate his ancestral land’ 


freely). Ifthe appeal were one from an 
appellate decree this question could not be 
gone into on appeal without a certificate from 
the Divisional Judge. And as 1 think the law 
has ‘placed appeals from ordersof remand 
.on precisely the same footing as appeals 


from appellate decrees, I think we should - 


require a‘certificate in this case from the 
Divisional Judge. Itis true that section 40 
of the Punjab Courts Act, which deals with 
such certificates, relates only to appeals 
from appellate decrees, but even this section 
does not (as I read it) give the Divisional 
Judge the power to give certificates, for the 
simple‘reason that giving a certificate is not 
a- matter which would be illegal even with- 
out any provision of law. So Ido not 
think the Divisional Judge would be in any 
way acting illegally. if he were to give a 
certificate for appeal ona point of custom 
from an order of remand. 

In the present case I would adjourn pro- 
ceedings to give the appellant an opportunity 
of applying tothe Divisional Judge fora 
certificate, Ifthe Divisional Judge sees fit 
to give a certificate thenI think the appeal 
should be heard, and not otherwise. 

It is now much more than 30 days since 
the order of remand was passed, but I have no 


doubt the Divisional Judge would, in the- 


peculiar circumstances of the case, not raise 
“any difficulties on this point, 

Suan Din, J.—(April 7, 1914).—I regret 
that I am unable to agree in my learned 
colleague’s visw that an appeal lies in this 
case under Order XLII, rule 1 (u), of 
the Oivil Procedure Code from the Divi- 
sional Judge’s order of remand, provided 
that the appellant obtains from the Divi- 
sional Judge a certificate under section 
40 (8) of the Punjab Courts Act (Act 
XVIII of 1884, as amended by Act I of 1912) 
regarding the question of custom involved 
in the preliminary point on whieh the 
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decision of the Court of first instanca has 
been reversed by the Divisional Judge, 

The circumstances under which the 
present appeal has been preferred to this 


‘Court are fully set forth in the judgment 


of my learted colleague. In the Court of 
first instance the parties joined issue on the 
question whether Amir, a Muhammadan, by 
caste Ohhimba, whose alienations of ancestral 
land arein dispute in this case, was governed 
by his personal law or by the agricultural 
custom generally prevailing in this Province, 
according to which his power of disposition 
in regard to ancestral immoveable property 
was restricted, The first Court held that it 
had not been proved that Amir was 
governed by agricultural custom and that 
his power of alienation was restricted 
as alleged and it dismissed the suit of 
Amir’s collaterals accordingly. On appeal 
the learned Divisional Judge came to & 
contrary conclusion, holding that in matters 
of alienation Amir was bound by the custom 
of agritultural tribes and that he could not 
alienate his ancestral‘land without legal 
necessity. He accordingly accepted the 
appeal and remanded the case for re-decision 
under Order XLI, rule 23, Civil Procedure 
Code. 

The present appeal has been filed by the 
plaintiffs from the Divisional Judge's order 
of remand, under Order XLIII, rule 1 (x), of 
the said Code, and the question for decision 
is whether under the provisions of the rule 

-and Order just cited an appeal lies to this 
Court from the Divisional Judge’s order of 
remand. According to rule 1 (u) of Order 


_ XLIII an appeal lies from “an order under 


rule 23 of Order XLI remanding a case 
where an appeal would lie from the decrea 
of the Appellate Court;” and itis clear that 
the order of the Divisional Judge remand- 
ing this case to the Court of first inatance is 
appealable to this Court only if it can be 
affrmed.that an appeal would lie from his 
The right construction 
of the words “where an appeal wonld he 
from the decree of the Appellate Court” as 
used in clause (u) of rule 1 of the Order 
under consideration appears to me to bea 
matter of some difficulty, and it is not easy 
to lay down a rule whioh would govern all 
conceivable cases falling within the parview- 
of the clause in question. I am disposed to 
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think that in this connection it would 
probably bea reasonable test to lay down 
that an appeal would lie ‘under the said 
clause (u) from am order under rule 23 of 
Order XLI remanding a case where the 
party aggrieved by the order: of remand 
would have the right of appeal if the Appel- 
late Court, instead of making the order of 
remand, passed a decree in that very proceed- 
ing reversing the decision of the frst 
Court, In other words, the test in any 
given case is whether an appeal would lie 
from the decree of the Appellate Court if the 
order of remand made by it were itself 
treated asa decree and nota mere order 
within the meaning of section 2 of the Civil 
Procedure Code. Ido not think that the 
word “decree” in clause (u)means “such final 
decree as might ultimately be passed by the 
Appellate Court,” taking the words ‘final 
decree” to mean the decree which might be 
passed by the Appellate Court on an appeal 
preferred to it by the aggrieved party from 
the decree passed by the first Court after the 
order of remand. Prima fucte it isimpossible 
to adopt a test of this kind in order to deter- 
mine definitely, upon an appeal being 
preferred under Order XLIII, rule 1 (u), 
from an order of remand, whether the 
aggrieved party has the right of appeal or 
not; and it is easy to conceive cases in which 
the adoption of this rule would defeat what 
I take to be the intention of the Legislature. 
I agree with my learned colleague that 
under the combined operation of the provi- 


sions of Order XLII, rule 1 (u), Civil Proce- 


dure Code, and section 40 of the Punjab 
Courts Act there can be no appeal to this 
Court from a Divisional Judge’s order of 
remand under Order XLI, rule 23, Civil 
Procedure Code, if that order is based upon 
a finding of fact only. Under section 588 
(28) of the old Civil Procedure Code of 1882, 
read with the Punjab Courts Act as it stood 
before it was amended by Act I of 1912, an 
unqualified right of appeal was allowed on 
questions of fact as well as on questions of 
law, according tothe rulings of this Court 
LEhalas v. Kalyan Singh (3) and Maha Ram 
v. Ram Mahar (4) (page 2 last paragraph) ]; 
. but with the enactment of rule 1 (x) of 
Order XLIII of the new Civil Procedure 
Code and with the recent amendment of the 


(4) 1 P. R., 903 (F. B.); 1 P. L, R, 1902. 
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Punjab Courts Act the law on this point has 
been changed; and under the law as it now 
stands findings of facts embodied in the 
Appellate Court’s desision on thepreliminary 
point in a case cannot be questioned upon an 
appeal under Order XLIII, rule 1 (e), Civil 
Procedure Code, for the simple reason that 
such findings cannot be disturbed on an 
appeal from the decree of the Appellate 
Court. But the decree which we have 
to leok to in this connection is the 
decree which the Appellate Court would be 
supposed to pass instead of making the 
order of remand on an appeal from the 
first Court’s decision on the preliminary 
point, and not the “final decree” which the 
Appellate Court might ultimately pass on 
an appeal preferred to it from the decree 
of the first Court subsequent to the order 
of remand. <A simple illustration will 
suffice to make my meaning clear. Suppose 
in the present case the first Court had 
desided that the plaintiffs had no locus 


-standt to sue because they had failed to 


prove that they are the collaterals of Amir, 
and it had on this ground dismissed the 
suit, Suppose that on the plaintiffs’ appeal 
the Divisional Judge were to decide that 
the plaintiffs are the collaterals of Amir: 
upon this finding, which would be one of 
fact ona preliminary point, the Divisional 
Judge would reverse the decision of the’ 
first Court and remand the sait under 
rule 23 of Order XLI, Civil Procedure 
Code, fora decision onthe merits. Woold 
the defendants have a right of appeal from 
the order of remand to this Court . under 
Order XLIII, rule 1 (u), Civil Procedure 
Code, seeing that the décision of the 
Divisional Judge on the preliminary point 
simply involved the decision of a question 
of fact and not of a question of law or 
custom? The answer to this question must 
be in the negative, although upon the trial 
of the case on the merits it might be 
found that various questions of law and 
custom (e g., questions of estoppel, of Amir 
having or not havingan unrestricted power 
of alienation, and of legal necessity, etc), 


‘ were involved in the case, and, therefore, a 


second appeal to this Court might lie under 
section 40 of the Punjab Courts Act from 
the final decree passed by the Divisional 
Judge ou appeal from the second decree of 
the Ccurt of first instance. Now let us 
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take the converse caae. Suppose the decision 
of the first Court was one dismissing the 
suit, on the ground that it was barred by 
limitation (assuming that the question of 
limitation decided was a pure question of 
law) or on the ground that the matter in 
dispute was res judicata het ween the parties, 
and suppose that on appeal the Divisional 
Judge were to hold thatthe suit was not 
barred by the law of limitation or by the 
rule of res-judicata and were to remand the 
case for a fresh decision on the merits. 
Under Order XLIII, rule 1 (u), Civil 
Procedure Code, an appeal would, in my 
opinion, lie to this Court from the order 
of remand, inasmuch as an appeal would 
lie if the order of remand, which involved the 
decision of questions of law, were treated as 
a decree finally disposing of the suit, 
although after the remand the first Court 
might dispose of the suit only on facts, in 
which case on an appeal being preferred to 
it, the Appellate Court would also have to 
record findings of fact only and dispose of 
the appeal on that basis. From the “final 
decree” of the Appellate Court, based as it 
woald be only on findings of fact, there 
would be no appeal to this Court; and yet 
in the view that I take of rule 1 (u) of 
Order XLIII, Civil ‘Procedure Code, an 
appeal would lie to this Court from the 
Appellate Oourt’s order of remand because 
the preliminary point involved questions 
of law and the decision on it would be open 
to second appeal if the order appealed from 
were a decree and not a mere order. 


Applying to this case the test laid down 
above, it seems to me that an appeal would 
lie to this Court from the Divisional Judge's 
order of remand if the appellant who ia 
aggrieved by the said order had an unquali- 
fied right of appeal from the decree of the 
- Divisional Judge in the event of that officer 
passing a decree in this very proceeding 
instead of making an order of remand. In 
order to see whether he would have an 
unqualified right of appeal, we have to look 
to the special provisions of section 40 of the 
Punjab Courts Act, and looking to that 
section we find that, since the question 
involved in the preliminary point on which 
the decision of the first Court has been 
reversed by the Divisional Judge is, not a 
question of law, but a question of custom 
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having the force of law, the appellant would 
have the right of appeal to this Court only 
if he were to obtain from the Divisional 
Judge a certificate in terms of sub-section 
(3) of section 40. Ifthe Divisional Judge 
had passed a decree in this case instead of 
making the order of remand in question, the 
appellant would clearly not have been able 
‘to appeal to this Court without applying 
for and obtaining a certificate as aforesaid; 
the certificate might or might not have 
been granted by the Divisional Judge and, 
therefore, the appellant would rot have had 
an unrestricted right of appeal to this Court, 
It is clear, therefore, that al] that the appel- 
lant could predicate of his right of appeal, 
at the time when he filed the present appeal 
from the Divisional Judge's order of remand, 
was that an appeal might lie from the 
decree of the Appellate Court, and this, in 
my opinion, is not sufficient to confer on 
him a right of appeal from the order of 
remand in question under Order KALIH, 
rule 1 (u), Uivil Procedure Code. In order 
to claim that right the appellant should 
have been in a position toafirm definitely, 
when he filed hia present appeal, that, 
upon the grounds urged by him, an appeal 
would lie under all cireumstances from the 
decree of the Appellate Court. 


My learned colleague is of opinion that 
tbe appellent is entitled to appeal to this 
Court from the Divisional Judge’s order of 
remand if he can obtain from that officer 
a certificate in terms of sub-section (3) of 
section 40 of the Punjab Courts Act. With 
all deference, I am unable to agree in this 
View. Section 40 aforesaid only relates to 
a second appeal to this Court from a decree 
passed in appeal by any Court subordinate 
to this Court, and the provisions of sub- 
section (3) of that section have no appli- 
cation whatever to an appeal from an order 
of.remand such as the one under consideration 
in this case. It seems to me that when 
Order XLIII, rale 1 (u), Civil Procedure 
Code, was enacted by the Indian Legislature, 
it did not contemplate the contingency of 
an appeal lying to this Court from the 
decree of a lower Appellate Court upon the 
production by the appellant of a certificate 
such as is referred to in section 40 (3) of 
the Punjab Courts Act, which section was 
enacted by the Punjab Courts (Amendment) 
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Act of 1912. Theonly provisions relating 
to appeals ` which the Legislature had 
apparently then in mind were those con- 
tained in sections 100 tosection 102, Civil 
Procedure Code. The certificate appeals 
Gf the expression may be allowed) in this 
Province stand on a peculiar footing; and 
I do not think thatsuch appeals really fall 
. within the purview of the second part of 
clause (u) of rule 1 of Order XLII, Civil 
Procedure “Code. Be that, however, as it 
may, it seems to me that we are not justi- 
fied, for the purposes of a case of this kind, 
in reading the word “decree” in sub-section 
(3) of section 40 of the Punjab Courts 
Act as if it included an “order” as defined 
in section 2, Civil Procedure Code. To 
read the word “decree” in the said sub- 
section in this sense would, in my opinion, 
lead to anomalous consequences when we 
bear in mind the two provisos to sub- 
section (3) and also the provisions as to 


limitation contained in section 43 of the 
same Act, The first proviso to sub-section 
(3) says “that an application (for a 


certificate) under sab section (3) of the 
section shall not be received after the 
expiration of 30 days from the date on 
which the decree of the lower Appellate 
Court was passed * * * * * Ag in 
the present case no decree bas been passed by 
the lower Appellate Court, the limitation of 
80 days as laid down in the proviso just cited 
would not apply to an application for a certi- 
ficate by the aggrieved party, Next, suppose 
that the aggrieved party were to apply 
for a certificate and that his application 
were to remain pending for more than 
90 days, what would bethe result? Under 
section 43 of the Act the period of limita- 
tion for an appeal from an order of remand, 
such as the one before us, is 90 days 
from the date of the order, and that section 
draws a cléar distinction between a “decree” 
and an “order”. Under the second proviso 
to sub-section (3) of section 40 the time 
during which the application under that 
sub-section has been pending must be 


excluded in computing the period for an | 


appeal ander sub-section (1),-which clearly 
means an appeal from a “decree”, and 
not an appeal from an “order”; and it 
“ follows that in a case -where a person 
aggrieved by an order of remand desires to 
appeal thereform to this Court and makes 
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an application for a certificate on a question 
of custom involved in the preliminary 
point, the time during which his applica» 
tion remains pending cannot be excluded 
in computing the period of limitation , 
prescribed for the appeal under sub-section 
(1) (e) of section 43. The period of appeal 
in such a case might, therefore, expire 
before a certificate is granted to the 


“aggrieved party by the Appellate Court, 


These anomalous results can only be avoided 
if the word “decree” used in section 40 is 
read throughout as meaning  indiscri- 
minately a decree or an order; and I must 
say that, in my opinion, there is no 
warrant whatever for such a construction. 
My learned colleague is prepared to place 
this construction upon the word decree 
used in the aforesaid section and he further 
thinks that the Divisional Judge can grant 
a certificate on the question. of custom 
involved, although the appeal to this 
Court is only from an order and not from 
a decree, and _is not, therefore, covered 
strictly by the wording of sub-section (3) 
of section 40 aforesaid. According to bim, 
section 40 ‘does not give the Divisional 
Judge the power to give certificates (even in 
cases where decrees are passed), for the 
simple reason that giving a certificate is 
not a matter which would be illegal 
So, 
(says my learned colleague) “I do not 
think the Divisional Judge would be in any 
way acting illegally if he were to give a 
certificate for an appeal on a point of 
custom from an order of remand,” My 
own view is that since, according to sub- 
section (3) of section 40, an aggrieved: 
party whois desirous of appealing to 
this Court from an appellate decree regarde 
ing the validity or existence of any custom, 
has the right to apply to the Appellate . 
Court that passed the decree for grant of a 
certificate, that Court has, by necessary 
implication, the power to give or to. 
refuse to give the certificate applied for, 
and, therefore, the express conferment of. 
such power on the Appellate Court would 
have been superfluous, just as it would 
have been superfluous to enact a rule 
in Order XLV of the Civil Precedure 
Code expressly empowering the High Court 
to grant a certificate for permission to appeal 
to His Majesty in Council. But the casg 
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is entirely different when we have to deal 
with an appeal from an order of remand 
preferred under Order XLÍII, rule 1 (u), 
Civil Procedure Code. Section 40 (3) of 
the Punjab Courts Act does not in terms 
apply to such an appeal; the party 
aggrieved by the order of remand cannot 
claim the right under the said section to 
apply to the Appellate Court for a certificate 


on a paint of oustom involved in the 
preliminary point; and as the Appellate 
Court has not, by necesssary implication, 


the power to grant a certificate to such an 
applicant, it would be perfectly within its 
rights in declining to adjudicate upon 
the application submitted to it, 

My conclusion is that no appeal lies to 
this Court from the Divisional Judge’s 
order of remand in this case, because it 
cannot be affirmed definitely that an appeal 
would lie from the decree of the Divisional 
Judge. The appellant could only appeal 
from the decree of the Divisional Judge 
upon the question of custom involved in 
the preliminary point if he obtained a certi- 
ficate from that officer under section 40 (3) 
of the Punjab Courts Act, but that section 
relates only to second appeals from decrees, 
and not to orders such as the one appealed 
from in this case, and the appellant has, 
therefore, no right to apply to the Divisional 
Judge for a certificate as if the order appealed 
from were a decree, nor has the Divisional 
Judge the power to grant him the certificate, 
if one were applied for. I would, therefore, 
dismiss this appeal. I may note here that, 
it bas not been disputed before us by either 
side that the point on which the decision of 


`. the first Court was reversed by the Division- 


al Judge was a preliminary point within 
the meaning’ of Order XLI, rule 23, Civil 
Procedure Code, and that the order of 
remand made by the Divisional Judge is 
correct in form, 2 


As there is a difference of opinion between 
us on a point of law, I would, if my learned 
colleague agrees, submit the case to the 
Hon'ble the Chief Judge with a request that 
the point may be referred to a third Judge 
for decision. The point of law may be stated 
as follows: i 

- Does an appeal lie to this Court under 
Order XLII, rule 1 (x), Civil- Procedure 
Ccde, from the Divisional Judge’s order of 
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remand in thia case on the appellant pro- 
ducing a certificate from the Divisional 
Judge under sub-section (3) of section 40 
of the Panjab Courts Act? Does the sub- 
section in question apply to orders of remand 


-made under Order XLI, rule 23, Civil Pro- 


eadure Code, as well as to decrees? 

Cuxzvis, J. (April 18, 1914).— Having read 
the opinion of my learned brother, and given 
further consideration to the case, I have 
changed my former opinion as regards the 
question whether the: appellant can apply 
to the Divisional Judge for a certificate. The 
provisions of section 40 (8) of the 
Punjab Courts Act certainly apply only 
to appeals from appellate decrees; I 
have never thought or said otherwise. 
Apart from section 40 (3) there is no 
provision of law regarding certificates, and 
I now think we should take it that such 
certificates can be given only for the 
purpose of lodging an appeal from an 
appellate decree. I agres, therefore, with 
my learned brother that the appellant 
cannot ask the Divisional Judge for a certif- 
cate. I venture to think that in all other 
respects there is no material difference 
between us, and that there is, therefore, 
no longer any necessity for reference to a 
third. Judge. I would, if my Jearned 
brother agrees, hold that the order of 
remand in tke present case is not open to 
appeal under Order XLIII, rule 1 (u), 
and I would dismies this appeal with 
costs. 

Suan Dis, J, (April 18, 1914).—In view of 
the fact that my brother Chevis has now 
agreed with me that no appeal lies to this 
Court from the Divisional Jndge’s order of 
remand, and that the appellant cannot as for 
ov obtain a certificate from the Divisional 
Judge under section 40 (8) of the Punjab 
Courts Act, there isno longer any necessity 
I agree 
in dismissing the appeal with costs, and 
it is dismissed accordingly. 

i - Appeal dismissed. 
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ALAMELUMANGATHAYARAMMAH V. NAMBERUNAL CHETTY. 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDIOTION. 
Oiv Sum Nos. 418 or 1912 anp 126 oF . 

1913. 
March 11, 1914. 
Present: —Mr. Justice Sankaran Nair. 
In No. 418 or 1912. 
` ALAMELUMANGATHAY ARAMMAH— 
PLAINTIFF 
versus 
0. NAMBERUMAL CHETTY AND ANOTAER 
~-— DEFENDANTS. 
In No. 126 or 1913. 
C. NAMBERUMAL CHETTY— 
PLAINTIFF 
VETEUS 


ALAMELUMANGATHAYARAMMAH— 


DEFENDANT. 

Hindu Law—Re-wnion—Difference of joint Hindu 
family and re-united family pointed out—Burden of 
proving vre-union—Jewels made for ladies of family 
out of family funds—How far family property—Pre- 
sumption, 

Re-union depends upon the intention of the parties 
as wellas on the properties being constituted into 
joint family property. After a re-union the sub- 
sequent interest of the members in the re-united 
family would not be the same as if they had 
originally remained undivided. It would depend 
upon the properties which they bring into the 
common stock and in a subsequent partition the 
shares will be proportionate to the properties origi- 
nally united. 

The position of the members who re-unite is not 
the same as that of the members ofa joint Hindu 
family. Inthe one case it is co-parcenary, they are 
joint tenants. In the other case they are tenants- 
in-common, Before partition the property goes by 
survivorship. After re-union the case is one of suc- 
cession, though the persons who might take the pro- 
perty asheirs after re-union are not the same as 
“those who would take if they were divided and there 
had been no re-union. 

The burden of proving re-union is on the persons 
who set up re-union. 


` 


When itis found in a Hindu family that jewels 
were made from family funds for the use of a lady 
and itisalso found that she alone has been using 
them and it is further proved that when other ladies 
camé irto the family, they had similar jewels made 
for their use and they have been using those parti- 
cular jewels, such jewels form their separate property 
and are not the family property. 

In the absence of rebutting evidence, the presump- 
tion’ is that the jewels belonged to the ladies who 
alone have been using them. . 


In C. 5. No. 418 cr 1912. 
Messrs. O. Venkatasubramiuh and 0, 
P. Ramasawmy Iyer, for the Plaintiff. 
Mr. V. Masilamani Pillai, for the Defend. 
ants, 


In ©. S. No. 126 or [913. 

Mr. V. Masilamani Pillai, for the Plaint- 
iff, ; 

Messrs. O. Venkatasubramiah and JO, 
P. Ramasawmy Iyer, for the Defendant. 

JUDGMENT.—The ‘dispute is between 
Alamelumanga Thayarammah, the widow of 
Seshachelam Chetty, and Namberumal 
Chetti and Vedavalli Thayaramma, the 
brother and the sister of the deceased. 
W: relates to certain jewels, some of which 
are now in the possession of Alamelumanga 
Thayaramma, and the others are in the 
possession oof Vedavalli Thayaramma, 
Alamelumanga Thayaramma’s case is that 
both these sets of jewels are her stridhanam 
and belong to her. She says that all of 
them were in her possession and two days 
before her husband’s death some of them 
were secretly removed by Vedavalli 
Theyaramma jn collusion with Namberumal 
Chetty and she seekg to recover possession 
of them in Civil Suit No, 418 of 1912 filed by 
her, As to the other jewels, Nambernmal 
Chetty says that they, along with the other 
jewels, for the recovery of which Alamelu- 
manga Thayaramma sues, were made out of 
family funds and formed the family pro- 
perty and that on the death of Seshachelam 
Chetti, he became solely entitled to them 
and he seeks to recover their possession from 
Alamelumanga Thayaramma. 


Before proceeding to discuss the evidence 
of title, I shall briefly refer to the ques- 
tion whether Seshachelam Chetti and 
Namberumul Chetti were divided or undivid- 
ed. It forms the subject of an issue in 
the suit filed by Namberumal Chetti. In 
1881, the family consisted of Seshachelam 
Chetti, his three brothers, Kanna Chetti, 
who is a witness in this case, Chella Pillay 
Chetti, Nambernmal Chetti and their father. 
The father and Seshachelam Chetti, who 
alone among the sons had attained the age of 
majority, sold a house which formed the 
only family property. They received from: - 
the vendee Rs. 1,120 which formed their 
2/5th share and the vendee retained in his 
hands the balance of Rs. 1,680 which he 
undertook to pay tothe three minor sons 
on their attaining majority. Hach of them 
was to be paid his separate share. Pend- 
ing that payment, the vendee was to pay 
interest on that amount into the hands of the 
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father for the maintenance of these minor 
sons. It is also proved that each son, as he 
attained his majority, received his share of 
Rs. 560. Kannan Chetty on attaining 
majority left .the family, if there was a 
family. It is not suggested that heis or 
was ab any time amember of the family. 
These facts are consistent only with parti- 
tion among the members of the family 
and their subsequent conduct confirms that 
view. 
there was a re-union afterwards, at any rate, 
so far as Chella Pillai Chetti, Namberumal 
Chetti and Seshachelam Chetty-are concerned. 
The father and Seshachelam Chetty seem 
to have carried on a shroff’s business. 
When Chella Pillai Chetty attained majority 
and received his share, he seems to have 
paid over that money to his brother and 
helped him in carrying on the business. 
Namberumal Chetty too on receipt of his 
share paid it into the business. All the 
time Namberumal Chetty and Chella Pillai 
Chetty were minors, there could be no re- 
union; because re-union depends upon tke 
intention of the parties as well as on the 
properties being constifuted into joint family 
property. What Seshachelam Chetty’s 
properties amounted to at the time 
Namberumal Chetty put, his money into 
the business does not appear: because after 
a re-union, if there was one, the subsequent 
interest of the members in the re-united 
family would not be the same as if ‘they 
had originally remained undivided. It 
wonld depend upon the properties which 
they bring into a common stock and in 
a subsequent partition the shares will be 
proportionate to- the properties originally 
united. Seshachelam must have increased 
his share by that time, because subsequent 
eventa show that the business was com- 
paratively a prospering one. The accounts 
themselves do not show that it must 
have been a joint family business as 
distinguished from a partnership. It is 
quite as consistent with the one as with 
the other. If, therefore, [ have to decide 
the question. whether there was a re-union, 
T should be inclined to hold that the 
evidence does not show that there must 
have been a re-union, and the burden of 


proof is of course, on the persons who set. 


up a re-union. I shall only add a few 
words as to the accounts that are put in, 


The further question is raised whether 


I am satisfied that all the accounts have 
not been put in because the accounts put 
in certainly seem to indicate that these 
transactions must find place in other books 
and I am not, therefore, disposed to rely 
very much on these accounts. I shall not 
dwell upon it further, because 1 do not 
think it necessary to come to a final 
decision on the question whether there was 
a re-union or not, because the question 
to be’ determined has reference to the 
ownership of the jewels, and all that was 
argued was that if there was a re- 
union, then there would be a pre- 
sumption that these jewels must have been 
made ont of common funds and that they, 
therefore, form joint family property. Of 
course, as I said before, the position of 
the members who re-unite is not the same 
as that of the members of a joint Hindu 
family. In the one case itis co-parcenary, 
They are, if I may say so, joint tenanta. 
In otber cases they are tenants-in common. 
Before partition the property goes by 
survivorship. After re-union the case is 
one of succession, though the persons who 
might take the property as heirs after re- 
union are not the same as those who 
would take if they were divided and there 
had been nore union. I am not aware that 
the question has been decided that in the case 
of a family composed of members who are 
re-united, the same presumption as to family 
ownership applies asin the case of a co. 
parcenary. However, [ do not think it neces- 
sary tocome to any conclusion on that 
point. 

[The learned Judge dealt with the 
question as to the possession of jewele and 
their removal and gave the following finding: 

I bave very little doubt that Alameluman- 
ga Thayaramma was in possession of all these 
jewels at the time of her husband’s death. 
**** I have no hesitation in accepting Ala- 
melumanga Thayaramma’s evidence as to the 


way in which she lost possession of these 
jewels.” ] 
Whether the jewels that are in dispute 


in Civil Suit No. 416 of 1912 as well as the 
jewels in Oivil Suit No 1253 of 1913 were in 
law in the possession of Alamelumanga Tha- 
yaramma or of the family, she had been un- 
doubtedly using them. With reference to one 
of the jewels, vanki, No. 6 in Civil Suit No. 
418 of 1912, there is the evidence of Namberu. 
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mal Chetty that hia wife also had been using 
it; but with reference to the other jewels he 
does not give similar evidence, There is the 
evidence of the sister nodoubt that she as 
well as Namberumal Chetty’s wife had been 
using these jewels; but Iam not prepared to 
believe that evidence, because Nambreumal 
Chetty’s wife had other jewels. Whether 
‘they belonged to her solely or whether they 
belonged to the family makes no difference, 
so far as this question is concerned. 
She had other jewels for her own use and it 
is not likely, therefore, that she would have 
used the plaint jewels, and the fact that 
Namberumal Chetty does not give evidence on 
that point against the plaintiff’s case with 
reference to the use of the jewels, is almost 
conclusive. 1, therefore, have no hesitation 
in holding that the plaintiff had been using 
them. Iam equally satisfied that they were 
made for the use of the plaintiff, because 
at the time they were made there was no 
other lady in the family who was in need of 
them. Namberumal Chetty married his wife 
only after most, if not all, of the jewels in 
question were made. We have, therefore, 
these facts about which I-feel no doubt that 
the jewels were made forthe use of Alameln- 
manga Thayaramma and that Alamelumanga 
Thayaramma alone had been wearing them. 
There is also the fact proved that Namberu- 
mal Chetty’s wife, the only other lady in 
the family, had other jewels of about the 
same value for her use, Namberumal 
Chetty states no doubt that some of these 
jewels were given to her by her own mother, 
That” stands only on his own testimofy 
unsupported by avy other evidence, and I 
am not disposed to accept that evidence; but 
even if it is true, I do not think it would 
make mush difference. 


When we findina Hindu family jewels 
made —I will assume for this purpose from 
family funds—for the use of a lady and 
when we find that she alone has been using 
them and it is also proved that when other 
ladies came into the family, they” had similar 
jewels made for their use and they have 
been using those particular jewels, then the 
law is, that such jewels form theirseparate pro- 
perty and they are not family property. If 
there should be some evidence to show that 
the same jewels which were being used 
by one lady were also used by the 
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other lady, or they were kept in the 
possession of one person in the family for 
the benefit of and for being handed over tò 
the others for using them, the presumption 
arising from use and possession will be 
rebutted. Inthe absence of such rebutting 
“evidence, the presumption certainly is that 
the jewels belonged to the ladies who alone 
have been using them. There are many 
cases to that effect decided by Mr. Justice 
Benson and myself on the appellate side 
on appeals from this side of the High 
Court. 

In this case the only evidence adduced on 
behalf of Namberumal Chetty and Vedavalli 
Thayaramma is that they were made some 
time after the marriage and could not have 
been, therefore, given to Alamelumanga Tha- 
yaramma at the time of her marriage. 
Assuming that it is so, that would make 
no difference, because it is conceded that 
there was one, and that a very. valuable. 
jewel—the diamond kammal—which was 
made some years after the marriage and 
given to her and that that was admittedly 
her stridhanam. The fact that some of these 
jewels were made subsequently, in my 
opinion, makes no difference, even if it 
is‘ proved; but, as I said, I am not satisfied 
that the accounts can be relied upon in 
order to show that these were the jewels 
which were made on the occasions referred 
to in the accounts. As to the actual gift 
itself of the jewels to the plaintiff, there. 
is a conflict of eviderce as to whether these 
jewels or any of them were given to her 
at her marriage. Many of the jewels that 
are spoken to are jewles which are likely 
to be given to a woman at the time of 
her marriage and plaintifi’s evidence ap- 
pears to me to be more reliable than the 
evidence of Namberumal Chetty and his 
witnesses. . 

On the whole I come to the conclusion, 
therefore, that these jewels formed Ala- 
melumanga Thayaramma’s siridhanam pro- 
perty ard I accordingly pass a decree in her 
favour in Civil Suit No. 418 of 1912, as 
prayed for with costs. I dismiss Civil Suit 
No. 126 of 1913 with costs. 

~ Ciril Surt No. 418 of 1912 decreed, 

Oirtl Suit No. 126 dismissed, 
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HAR NARAIN V. HAR PRASAD, 


ALLAHABAD HIGH COURT. 
Szconp Crvin APPEAL No. 1326 or 1912, 
April 8, 1914, 
Present:—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
HAR NARAIN—DErFenpANT—APPELLANT 
` Versus i 
HAR PRASAD AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Mortgage—Subsequent mortgagee redeeming prior 
mortgage—Intention to keep prior mortgage alive. 

Where a simple mortgagee of certain property 
paid a prior mortgagee of a portion of the property 
but the mortgagor’and not the simple mortgagee 
took possession of the portion thus redeemed: 

Held, that the intention of the simple mortgageae 
was not to keep alive the prior- mortgage for his 
benefit. 


Second appeal from the decision of the 
Subordinate Judge of Agra, dated 8th July 
1912. s 


FAOTS.—Tbis is a suit on foot of a mort- 
gage dated 4th of July 1872.. It appears that 
the mortgagor had executed a bond in favour 
of one Janki Prasad in 1891 for Rs. 116, out 
of which Rs. 100 were left with the latter to 
pay off a usufructuary mortgage of February 
6th, 1866. Janki Prasad brought a suit for 
sale. The property was put for sale and was 
purcbased by the defendant, Har Narain, on 
20th November 1909. He now contends that 
he bas priority over the plaintiffs by reason of 
Janki Prasad having discharged the earlier 
mortgage of 1866. Both the Courts below 
decreed the suit. 


Mr, 9. K. Dar, for the Appellant:—Har 
Narain can hold up the prior usnfructuary 
mortgage as a sheild. It must be presumed 
that he intended to keep the prior mortgage 
alive inasmuch as it was to his benefit to do 
so, What has to be looked to is the inten- 


tion and intention has to be gathered from’ 


‘the benefit likely to accrue. He relied on 
Baldeo Parshad v. Uman Shankar(1), Mamraj 
v. Ramjilal (2), Tulsa v. Khub Chand (3). 

[Banera J., referred to Muhammad Sadiq 

v. Ghaus Mohammad (4)]. 

Mr. Benode Behary, for the Respondent, was 
not heard in reply: 

JUDGMENT.—The only question in this 
appeal which arises out of a suit for sale upon 


Q) 4 Ind. Cas. 810; 82 A. 1; 6 A. L. J. 987. 

(2) 5 Ind. Cas. 177; 7 A. L. J. 15. 

(3) 13 A. 581; A, W. N. (1891) 193. 

(4) 7 Ind. Oas. 260; 7 A. L. J, 914; 38 A, 101. - 
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a mortgage is whether the appellant has 
priority over the plaintiffs. The mortgage 
in favour of the plaintiffs’ predecessor-in-title 
was made on the 4th of July 1872. In 
1891 the mortgagor executed a simple mort- 
gage in favour of one Janki Prasad for 
Rs. 116. The property bypothecated in that 
mortgage was the property comprised in the 
earlier mortgage of 1872 and some other 
property. . 

Out of the consideration for the mortgage 
of 1891 Rs. 100 was left in the hand of 
Janki Prasad for payment of a still prior 
usufructuary mortgage of 1866. This mort- 
gage was discharged ont of the consideration 
for the mortgage of 1891. Janki Prasad 
brought a suit upon his mortgage, obtained 
a decree and in -execution thereof caused 
the property mortgaged to him to be sold 
and the appellant Har Narain purchased it. 
He contends that he has priority over the 
plaintiffs by reason of Janki Prasad having 
discharged the earlier mortgage of 1836, 
It has been held by this Court in several 
cases and also by their Lordships of the 
Privy Council that the question in a matter 
of this kind is oneof intention, ie., whether 
it was the intention of the parties that the 
prior mortgage should be kept alive for the 
benefit of the subsequent transferee of tha 
property who discharged it. In the absence 
of clear and express evidence the presump- 
tion will be that the intention was to keep 
up the prior mortgage for the benefit of the 
transferee. In the present case, however, it 
seems to us that the intentiun, so far from 
being that of keeping up the prior mort- 
gage, was to extingnish it. The prior mort- 
gage of 1866 was a usafructuary mortgage. 
Janki Prasad took a simple mortgage which 
included other property, and as soon as the 
prior mortgagee was paid up the mortgagor 
and not Janki Prasad took possession of the 
mortgaged property, so that it cannot be 
said that he stepped into the shoes of the 
prior usufructuary mortgagees. Under these 
circumstances the appellant is not entitled 
to claim priority over the plaintiffs and this 
appeal must fail. We accordingly dismiss it 
with costs including fees on the higher scale, 
We extend the time for payment to six 
months from this date, 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Cire Civiu Coger Arpeat No. 8 or 1313. 
- March 12, 1514. 

Present:—Sir Charles Arnold White, Kr., 

Chief Justice, and Mr. Justice Oldfield. 

M. J S:VARAMA PILLAI anb ornsrs— 
DEFENDANTS— APPELLANTS 
versus 

V. VEERAPPA PILGAI—Puatntirs— 

| RESPONDENT. 

Civil Procedure Qode (Act V of 1908), 0. XXI, rr. 31, 
83 (1)—Sutt for restitution of conjugal rights — 
Proof of marriage—Presumption—Minor wife —Eecu- 
tion against parents. < 

In a suit for restitution of conjugal rights 

< very strict proof of marriage is essential; bat in the 

absence of proof tothe contrary only the general 
evidence of marriage is sufficient to justify the 
presumption that all the necessary marriage cere- 
monies were performed. 

Surjamoni Dasi v. Kalikanta Das, 28 0. 37; 
5 0. W.N. 195; Brindabun Chandra Kurmokar v. 
Chundra Kurmokar, 12 O. 140, distinguished. 

The new Civil Procedure Code has abolished im- 
prisonment as one of the modes of executing a 
decree for restitution of conjugal rights, but still a 
Court can pass an effective deoree; and where the 
wife is a minor her parents can be directed to hand 
her over to her husband and in case of their default or 
failure to show sufficient cause therefor, execution 
can proceed against their persons as well as pro- 
perty. 

Ajnasi Kuar v. Suraj Prasad, 1 A. 501, 
tinguished. 

Appeal against the decree of the Madras 
City Civil Courtin Original Suit No. 281 
of 1912. 

Mr. 
lants. ' 

Mr. 9. Duratsami Atyer, for the Respond- 


ent. 


JUDGMENT.—It is argued first that the 
City Civil Court Judge should have granted 
the adjournment asked for by defendants 
on 10th January 1913. We gave them a 
special opportunity to satisfy as that their 
absence, and particularly that of Ist de- 
fendant, on that date was unavoidable. 
But his affidavit now produced does not 
convince us that ib was, or that in view 
of his condust throughout the case his 
deliberate intention was not to protract the 
proceedings. We, therefore, cannot interfere 
with the decision on this ground. 


dis- 


V. N. Kuppa Row, for the Appel- 


On the merits exception has been taken 
to the learned Judge’s finding against de- 
fendant’s objection to the marriage between 
plaintiff and 3rd defendant on the ground 
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that the necessary ceremonies were not 
completed. The foundations for that finding 
were plaintiff’s general evidence that all 
the essential ceremonies were performed and 
the absence of any evidence to contradict 
it;and it is alleged that they were in- 
sufficient, because strict. proof of the 
marriage being necessary, the learned Judge 
should have found, firstly, what the particular 
ceremonies essential to a valid marriage 
were, and, secondly, whether each was per- 
formed. The decision in Surjamont Dusi 
v. Kalikanta Dasi (1) has been relied on 
in support of this contention; and, no 
doubt, the head-note of that case supports 
‘it. We do not think, however, . that tha 
proposition thus generally stated can be 
reconciled with the only authority cited in 
the judgment, which is in point, or that 
the intention. was to enunciate it as of 
general application and without reference 
to the pleadings and findings then before 
the Court. i 

We observe with due respect that the 
„effect of the ouly authority referred to, 
which was in point as dealing with 
a claim for restitution of conjugal 
rights, and not with a question of inherit- 
ance Brindabun Ohandra Kurmokar v. Chandra 
Kurmokar (2) appears to have been misappre- 
hended. For that decision was wrongly referred 
toas kased on the materials before the Court 
independently of or concurrently with the 
presumption arising from the evidence of 
the celebration of a marriage, since the 
presumption was in fact regarded as oub- 
weighing the finding against the validity 
of the marriage, based on the absence of 
evidence of the performance of one 
ceremony. The weight of the latter of 
these two cases as a departure from the 
opinion of the same Oonrt in the earlier is 
consequently impaired. 


Next the judgment in Suritmont Dasi 
v. Kalikanta Das (1) contains no fall state- 
ment of the pleading, in which the validity 
of the marriage was denied, or regarding 
the’ course of the trial. It does, however, 
indicate that the parties differed as to the 
particular ceremonies essential to a valid 
marriage and realised the necessity for 


(1) 280. 37; 50. W, N. 195. 
(2) 12 0. 140. 
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proof of them, the insufficiency of the 
Jower Court's finding being the basis of this 
part of the decision. The finding of the first 
Appellate Court is extracted in the judg- 
ment, andit did not deal definitely with 
the matter in contest. That of the Court 
of first instance is summarised; and, though 
we must respectfally express our inability 
to reconcile the references to it with the 
learned Judge's conclusion, it is material 
that it was rejected also on the ground 
that the trial was defective. The oase 
before us can be distinguished on the 
ground that defendants must be taken to 
have declined atthe trial to dispute the 
necessity for particular ceremonies and that 
the Court's general finding was, therefore, 
justified by the pleadings and the course of 
the proceedings. 


"The plaint -in the present case alleged 


generally that the marriage between the 
plaintiff and the 3rd defendant took place 
in accordance with law and custom. The 
written statement contained a general denial 
that the necessary ceremonies had been 
fully completed. On 7th October 1912, 
when issues were framed, the Ist defend- 
ant, 8rd defendant’s father and guardian 
ad litem, was called on to filea further 
written statement within two weeks as to 
what ceremonies were left unperformed. 
This he did not do, He was also in 
another connection called on to appear on 
Qlst October 1912 in person. When the 
case was taken ap on -28th October 1912, 
he- was examined and said “I do not know 
who was the priest, who officiated at the 
marriage or what his caste was. I cannot 
say what the other ceremonies of marriage 
were, which were not performed in this 
case. The żali tying ceremony took place.” 
Clearly, when lst defendant . made these 
statements, he had had full warning that he 
would have to specify the omitted ceremonies. 
It was reasonable for the learned Judoe to 
call on him to do so in order that time might 
be saved and plaintiff’s evidence might be res- 
tricted to essential points; and we cannot dis- 
miss his failure from consideration. At the next 
hearing he wasabsent and bis Pleader withdrew 
from the case. A decision in plaintifi’s favour 
was accordingly given on his evidence alone, 
his witnesses (including, itis said, the officiat- 
ing priest) not being examined. The 
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finding under consideration is general, but 
it isin terms of that evidence, that all the 
marriage ceremonies were duly performed. 
We hold that after Ist defendant’s implied 
refasal to place the necessity for and 
performance of particular ceremonies in issue, 
nothing more specific was possible or 
necessary. This objection to the desision, 
therefore, fails. 


The next contention is that the decree 
should have included a direction under 
Order XXI, rale 33 (1), forbidding execution 
against 3rd defendant by her detention ‘in 
prison. Sach a direction was not asked for 
at the trial. It can still be given by the 
lower Court. And no special circumstances 
have been brought ‘to our notice which 


| render it advisable that that we should give 


it now. 


First and 2nd defendants complain next 
of the injunction in the decree, requiring 
them to deliver 3rd defendant into the 
custody of plaintiff within a month, urging 
that, though she is a minor and during the 
trial admittedly was under their control, 
they should not be liable to commitment for 
disobedience to an order, which could not be 
enforced against her, and which owing to her 
recalcitrance or to other canses beyond their 
control they may bə unable to obey. The 
injunction, they concede, would not be opeu 
to objection, if it merely restrained them 
from preventing plaintiff obtaining possession 
of her. The authorities cited in support of 
this are Lall Nath Misser v. Sheoburn 
Pandey (3) and Gatha Ram v. Moohita Kochin 
(4). In the first case the ground of the 
decision is not clearly stated, and it wag 
observed that an injunction against the 
person detaining the minor wife would iu 
any case have been unjustifiable, when there 
was no decree against the minor herself, In 
the second the relevant portion of the 
decision was obtter and dealt directly only 
with enforcement of the decree against the 
wife, not the other defendants, who were 
detaining her. Both cases were decided 
with reference to section 200, Act VIIL of 
1859, the Code then in force, which might 
be supposed to have authorised the view 
that restitution decrees were merely declara- 


(8) 20 W. R. 92. 
(4) 28 W. R, 179; 14 B. L. R, 298, 
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tory because it madè no separate provision for 
their execution. Itis possible that it was 
in ‘consequence of the views expressed in 
those cases that in Aot IX of 1877 explicit 
provision was made in section 260 for the 
enforcement by imprisonment or attachment 


' of property of decrees in such suits and’ in 


section 259 for the similar enforcement of 
those in suits for the recovery of a wife. 
In the present Code the reference to suits for 
yegovery of a wife has been omitted from 
Order XXI, rule 31, and the provision for 
enforcement of decrees in restitution suits 
in rule 32 is qualified by rule 33, conferring 
discretion on the Court to refuse to enforce 
them by imprisonment. The result is that 
since 1877 the law has included explicit 
provision for the enforcement of such decrees 
without restriction of its applicability in the 
gage either of the wife or other defendants. 
And accordingly the passing of a decree 
enforceable against the latter being contem- 
plated, and the only question remaining 
being as to its form, we conceive that it 
should be framed in the most effective manner 
possible. The form of injunction proposed 
by defendants was considered in Ajnast Kuat 
v. Suraj Prasad (5) and it was held that a 
person, who allowed the’ wife to reside in 
her house, did not infringe it. The wife in 
that case was of fall age, and, no doubt, on 
that account no more stringent injunction 
would have been appropriate. Here, the pos- 
session of a minor being inquestion, there was 
no reason why the lower Court should not 
frame its injunction, as it has done, in a 
more effective way to secure to plaintiff the 
relief it was decreeing. Itis not suggested 
that Ist and 2nd defendants will have to 
comply with the decree by delivering 3rd 
defendant to him in Burma, where ke is 
employed, or anywhere except at their home 
on his demand. If they are unable to do 
so, they will have an opportunity of showing 
that the dause was beyond their control, 
before execution issues against them or their 
property. We do not consider that the 


_ decree was framed wrongly with reference 


either to the law or the circumstances of the 
case and we, therefore, confirm it in this res- 
pect. 


The remaining ground of appeal argued 


(6) 1 A, 501. 
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is against the order directing defendants to 
pay all plaintiff's costs notwithstanding that 
a portion of his claim, separately valued at 


Rs. 220, for the recovery of certain property © ~ 


was withdrawn, Clearly defendants should 
not have been made liable for the Court-fee 
on this amount, and the decree must be 
modified to exempt them from liability in 
respect of it. The appeal is allowed to this 
extent, but is dismissed in other respects, 
Defendants will pay plaintiff’s costs. The 
time within which they must. deliver the 
3rd defendant to the plaintiff is extended 
to one month from the date of any demand 
he may make after this judgment. 
. Appsal allowed, 


ALLAHABAD HIGH COURT. 

Civic Revision No, 134 or 1913, 
March 31, 1914. 
Present:—Justice Sir George Knox, Kr. 
BOHRA MOTI RAM AND anotHER— 
PLAINTIPFS— APPLICANTS 
versus 
LAL KHAN alias LALA—Dzerenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art, 75—In« 

stalment bond— Waiver. 

A bond payable by instalments contained the pro» 
vision that in default of payments on due dates tho 
whole amount with interest shall be payable: 

Held, that the oreditor was not compelled to sua 
for the whole amount on default of any one instal- 
ment only and was, therefore, competent to sue for 
any instalment due within the period of three years. 

Civil revision against the order of the 
Small Cause Court Judge of Agra, dated 14th 
July 1913. 

FACTS.—The plaintiffs brought a suit for - 
recovery of Rs, 250 dueon an instalment 
bond in the Court of Small Causes at Agra. 
The bond was dated 11th September 1908 


` of the 


a 
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and was for Rs. 200 payable by six monthly 
instalment of Rs. 25 each, and in default 
. thereof the whole money was payable in a 
lump sum with interest at Rs. 2 per cent, per 
mensem, The plaintiffs alleged that two 
‘instalments were paid and endorsed on the 
bond. The Judgeof the Small Cause Court 
held that as the payment did not appear in 
“the handwriting of the defendant, it did not 
save limitation ander section 20 of the Indian 
Limitation Act, As Article 75 was not set 
up in the plaint, the plaintiffs could not, 
therefore, take advantage of waiver. The 


learned Judge holding this view dismissed: 


‘the claim without entering into other ques- 
tions. The plaintiffs applied under section 
25 of the Small Cause Courts Act in the 
High Court. 

Mr. S.K Dar, for the Applicants. 
relied on Ajudhia v. Kunjal (1). 

Pandit Mohan Lal Sandal, for the Respond- 
euts, contended that the plaintiffs came with 
the allegation that two instalments were 
paid which the Judge did not believe and 
their case was not that of waiver. They came 
witha false case. He cited Abinash Ohandra 
Bose v. Bama Bewa (2). 


He further contended’ that the High 
Court on the revisional side did not interfere 
under section 25 of the Small Cause Courts 
Act on the question of limitation. He 
referred to Sarman Lal v. Khuban (3), Sarman 
Lal v. Khuban (4). 

The Court referred to Shankar Prasad v. 
Jalpa Frasad (5), Maharaja of Benares v. 
Nand Ram (6). 


Mr, 4. K. Dar was not heard in reply. 

ORDER.—This is an application under 
section 25 0f theSmall Cause Courts Act 
asking this Court to set aside the decree 
Court below and to decree the suit 
with costs. According to the plaint on 
which the suit was instituted the defendant 
was a jadgment-debtor against whom a 
decree fora large sum of money had been 
passed. The decree was compromised and 
the plaintiffs say that they accepted from the 
respondenta bond for the sam of Rs. 200 


‘He 


(1) 30 A. 123; Š A. D. J. 72; A. W. N. (1903) 36. 
(2) 4 Ind. Cas. 17; 13 0. W. N. 1010. 

(8) 16 A. 476; A. W. N. (1894) 183. 

(4) 17 A. 422; A. W. N. (1895) 112. 

(5) 16 A. 871; A. W. N. (1894) 115. 

(6) 29 A. 481; 4AIL L. J. 386; A, W. N. (1907) 139, 


_ payable by instalments. 


They say. that two 
of the -instalments have been paid and that 


_ nothing has been paidon account of the 


remaining six instalments. They accordingly 
brought this sait for recovery of the amount- 
due under the six instalments, The respond- 
ents denied execution of the bond and set 
up & further plea that limitation barred the 
suit. The Court of Small Causes did not come 
toany conclusion on the first point; but held 
that the suit was time-barred. From the tenor 
of the judgment the Court below appears to 
have overlooked the principle laid down in 
Shankar Prasad v. Jalpa Prasad (5) 
ye-affirmed in the Maharaja of Benares v. 
Nand Ram (6), The former case, it is true, 
relates toa decree payable by instalments. 
But the principle contained in that was 
expressly accepted and acted upon in the 
latter case which was the case ofa bond 
payable by instalments. I hold that the 
plaintiff’s suit was not time-barred, and setting 
aside the decree of the Court below, I send the 
case back to that Court with an order directing 
it to put the case again to its number on the 
list of undecided suits and dispose of it on 
the other pleas raised according to law. 
Costs will follow the event. 
Decree set aside; Suit remanded. 


MADRAS HIGH COURT. 

Civ Appears Nos. 223 AND 259 or 1911. 
January 20, 1914, 
Present:—Mr. Justice Miller and 
Mr. Justice Tyabji. 

KACHI YUVA RANGAPPA KALAKKA 
THOLA UDAYAR-——-APPRLLANT In No. 223 
or 1911 AND Resronpent IN No, 289 
or 1911. 
versus 
KULANDAI AYAL—ReEsponeent IN No. 

223 ov 1911 AND APPELLANT IN 


No. 289 or 1911. 
Limitation Act (XIV of 1859), Art. 
Hingu Law—Impartible estate— Widow of 


129-— 
junio 
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member—Right to be maintained out of - estate— 
Member cannot bind his heirs by his compromise —Nature 
of widows maintenance Facts to be considered, when 
allowing arrears--Denial—Burden of proof. 

The widow of a junior member of the family of a 
holder of an impartible estate is entitled to main- 
tenance out of the impartible property. 

It is at least doubtful whether such member can 
bind by a compromise his heirs to receive a particular 
amount as maintenance out ofthe impartible estate 
in lieu of such rights as they might have independ- 
ently of his right to receive maintenance for his 
life. 

The widow’s maintenance is properly such allow- 
ance as may keep her in a suitable condition of 
comfort, whereas the maintenance of a male member 
of a joint family represents at least to some extent 
his interest in the property of the family. 

In fixing the rate of arrears of maintenance to be 
paid to a widow it is not improper to take into con- 
sideration the fact that the widow, during all the 
time she received no maintenance, did not borrow 
money, had no difficulty in obtaining all the com- 
forts which she required, delayed long to demand 
maintenance and would be receiving a lump sum, 

Under Article 129 of the Limitation’ Act, where 
there has been no denial, there is no bar, and the 
person pleading the bar of the Article must prove the 
denial, 


Appeal against the decree of the Court of 
the Subordinate Judge of Trichinopoly, in 
Original Suit No. 9 of 1910. 


Mr, S. Sreenivasa Aiyangar, for the Appel- 
lant. 


Mr. K. Sreenivasa Acyangar, with him Mr. 
R. Rangasami Atyangar, for the Respondent. 

JUDGMENT.—It is claimed for Ist de- 
fendent that the suit is barred by limitation 
on the ground that plaintiff’s right to re- 
ceive maintenance from the Zemindar was 
. denied more than twelve years before the 
date of the plaint. It ison the lst defend- 
dant to prove this denial and, in our opinion, 
he has failed. We agree with the Subordi- 
nate Judge that the four witnesses ex- 
amined on the lst defendant’s side are 
untrustworthy and the story which they 
tell seems to us to be improbable, Eliminat- 
ing that evidence there remains only the 
fact that no maintenance has been paid to 
plaintiff at any time since her busband’s 
death and the plaintiff’s allegation in 
Exhibit U that when the Zemindar was 
asked to provide for her, he promised to 
arrange—a statement in paragraph 12 of the 
plaint is relied on as an admission of the 
alleged denial, but it does not amount, in our 
opinion, to an admission of the denial of a 
right to receive maintenance. The evidence 


INDIAN OASES, 


(1914 
KULANDAI AYAL 


is insufficient to prove that the right was 
denied, 


The alleged denial sigh ‘being proved 


“there is no room for the application of 


Article 129 of the first Schedule of the 
Limitation Act, and accepting the view pre- 
sented on behalf of the Ist defendant that 
that Article is the specific Article applicable - 
to a snuit for future maintenance there 


is no bar because there has been no 
denial. | 
The Ist defendant contends that the 


plaintiff as widow of a junior member of 
bis family is not entitled to maintenance 
out of the Zemindari. It having been desided 
in this Court that junior members of the 
family of tte holder of an impartible estate 
are entitled to maintenance out of the 
impartible property, there is no reason 
why their widows should not also be 
entitled to maintenanca. The decision of 
this Court in Therumal Rao Sakib v, 
Arni Rangasawmy (1) shows that the juniors 
are to be considered as members of a joint 
family of which the senior is also a member. 
Accepting that as the principle on which 
the decision is to be based, we oan hardly 
refuse to treat thecase of the widow as 
though she were the widow of a member of 
a joint family and on that footing to admit 
her right to maintenance. 


A further contention is that the plaintiff 
cannot claim maintenance from the Zemin- 
dar, because her husband in compromising a 
suit in which be claimed Zemindari accept- 
ed by his guardian an allowance of Rs. 750 
a month for himself and his two brothers, 
and agreed to give up any claim to succeed. 
to the Zemindari. . 


We think it unnecessary to say more on 
this pojat than that this allowance charged 
on certain villages of the Zemindari is 
clearly, on the construction of Hxhibit III, 
nothing more than a maintenance allowance 
for the three brothers and that the 
compromise did not operate to give the - 
plaintiff’s hosband a separate ownership of 
any part of the Zemindari descendible to his 
heirs except by a division of the estate, 
and that was clearly not intended even 
if it could be effected. It is at least 
doubtful whether the plaintiff's husband 


(1) J5 Ind, Cas, 412; 23 M. L, J. 79; (1912) M. W. 
N. 790; 12 M. L. J. 245. 
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could bind 
ticular amount as maintenance out of the 
Zemindari in lien of such rights as they 
might have independently of his right to 
receive maintenance for his life. The 
compromise does not, -therefore,stand in 
the way of the plaintiff’s claim. 

There remains for consideration the 
question of the amount to: which the plaint- 
iff is entitled. The Ist defendant does 
not quarrel with the Subordinate Judge’s 
decree so far as it relates to main- 
tenance falling due after the suit, but the 
plaintiff in a cross-appeal challenges it as 
making insufficient ‘provision for her wants. 

As regards arrears, the lst defendant 
attacks the decree on the ground that 
arrears ought not to be awarded at the 
same rate as future maintenance, it not 
having been shown that the plaintiff was, 
-as she alleged, obliged to borrow money to 
maintain herself, 

As regards the amount of maintenance, 
though we are disinclined to interfere with 
the discretion of the Subordinate Judge, 
we think that the allowance he has made 


should ina way be adjusted by a decrease 


in the rate at which arrears are to be 
paid and an increase in the rate of future 
maintenance. In 1845, a lady in this 
family received only Re. 40 a month, but 
having regard’ to the increased cost of 
living to which the Subordinate Judge 
refers, to the more than proportionate 
increase in the income of the Zemindar, 
.to the fact that the plaintiff’s husband 
was allowed Ra 250 a month, we do not 


think that an allowance of Rs. 80 a month. 


exceeds ‘what is required to maintain the 
plaintiff in circumstances suitable to her 


position and for the maintenance after 
the suit. We shall modify the decree 
accordingly. But in regard to the arrears 


“it has to be remembered that the plaintiff 
isa widow and not entitled to any share 
or interest in the property of her hus- 
band’s family: the widow’s maintenance is 
properly such allowance as . may keep 
her in a suitable condition of comfort, 
whereas the maintenance of a male member 
of a joint family represents at least to 
some extent his interest in the property 
of the’ family” We think, therefore, that 


it is not improper to take into consider- - 


ation the fact that the plaintiff has not 


INDIAN OASES. 


his heirs to receive a par - 


833 


shown that during the twelve years in 
which she received nothing from the Zemin- 
dar, she had to. borrow money or had any 
difficulty in obtaining all the comforts 
which she required. She allowed one year’s 
allowance to be barred by limitation, a 
fact which suggests that her need of 
money was ai least nob extreme. We have 
to consider also the fact that she is now 
to receive in a lump sum the allowance 
which: she has for so long delayed to 
demand, and on the whole we think that 
a sum of Rs. 6,000, z.e., slightly more than 
Rs. 40 a month, is as much as she ought 
now to be given. We modify the decree 
accordingly and confirm it in other res- 
pects. As regards costs in the lower 
Court the plaintiff will receive proportion- 
ate costs on the amount we have allowed 
her aud lst defendant will bear hia own 
costs. In this Court the Ist defendant 
will pay plaintilf’s costs of the Appeal No. 
223 of 1911 and of the Appeal No. 289 of 
1911, ths parties will bear their own costs. 
Decree modified. 


LOWER BURMA CHIBF OOURT. 
Oivit Miscettansous AP2RAL No, 197 op 1913. 
March 3, 1914. 

Present:—Mr. Hartnoll, Offg. Chief Judge, 
and Mr. Justice Twomey, 

OHAS. R. COWIE & Co.—AprELtants 
versus 


W. H. A. SEIDMORE-—Responpent, 
Civil Procedure Oode (Act V of 1908), O. XXI, r. 40— 
Poverty and other sufficient cause—Burden of proof— 
“Some part thereof,” meaning of. 
When a judgment-debtor is arrested and brought 
before a Court the burden ison him to prove that 


` from poverty or other sufficient cause he is anable 


to pay the amount of the deoree or if that amonnt 
is payable by instalments, the amount of the instal- 
ment due. 4 : 

A Court should refuse to directa release of a judg. 
ment-debtor under Order XXI, rule 40 of the Civil 
Procedure Code, if the judgment-oreditor shows thatthe 
debtor is ina positionto pay a substantial part of the 
decretal amount or instalment,as the case may be, 
and has refused or neglected to do go. 

The words “some part thereof” in rule 40 (2) (d) 
of Order XXI refer to decrees’for payment of money 
generally and not only to instalment decrees. ‘ 


. 
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Mr, Me’ Donnell, for the Appellants. 
Mr. Bijapurkar, for the Respondent. 
: JUDGMENT. 


HARTNOLL, Orre. C. Jim—The appellants 
obtained a decree against the respondent on 
the 6th January 1913 for Rs. 2,870 and costs. 
Two abortive attempts were made in May and 
July to execute this decree by applications 
for the arrest and imprisonment of the 
judgment-debtor and on the 13th November 
last another application was made to the 
„same effect. This time the judgment-debtor 
was arrested and brought before the learned 
Judge on the Original Side who passed the 
following order:— ‘The judgment- debtor states 
that he is and has been since the passing of 
the decree unable to pay the debt. Mc’Donnell 
for judgment-creditor states that he could 
get evidence to show that the judgment- 
debtor has during the last 12 months been 
in a position to pay a portion of the decree 
and tbat beis not ina position to bring 
evidence to show that he was able to pay 
his debt in full under Order XXI, rule 40 
(1). Iorder the release of the debtor as the 
decree was payable by instalments.” This 
order is appealed against and itis urged 
that the learned Judge on the Original Side 
erred in ordering the respondent's release. 
Order XXI, rule 40 (1), is as follows: “Where 
a judgment-debtor .is brought 
before the Court after being arrested in 
execution of a decree for the payment of 
money and ib appears to the Court that the 
judgment-debtor is unable from poverty 
or other sufficient cause to pay the amount 
of the decree or, if that amount is ‘payable 
by instalments, the amount of any instalment 
thereof, the Court may, upon such terms 
(if any) as it thinks fit, make au order 
disallowing the application for his arrest and 
detention, or directing his release, as the case 
may be.” Appellant’s Counsel urges that 
the burden of proof lay on the respondent 
to prove that he was unable from poverty or 
other sufficient cause to pay the amount of 
the decree and quotes an Upper Burma case 
Bhaimia Ahmed Ismailjee v, Kadir Set (1) in 
support of such’ contention. I am of opinion 
that he is right. The case is one that comes 
both under section 102 and section 106 of 
the Evidence Act, The law allows imprison- 


(1) U. B. R. (1897-01) 279 (Civ.). 
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ment to recover debt and prima facie the judg- 
ment-debtor was liable to be committed. It 
was for him to traverse that liability by proving 
poverty or other sufficient cause. Moreover, 
such reasons would be especially within his 
knowledge and so section 106 is applicable. 

It is further urged that the learned 
Judge erred in ordering the release of 
the judgment-debtor as the decree was not 
payable by instalments. Order XXI, rule 
40 (2), says: “Before making an order under 
sub-rule (1) the Court may take into con- 
sideration any allegation of the decree-holder 
touching any of the following matters; 


(d) refusal or neglect on the part of the 
judgment-debtor to pay the amount of the 
decree or some part thereof when he has, or 
since the date of the decree has had, means 
of paying it; 

(e) aa 

The learned Judge was apparently of 
opinion that asthe decree was not payable 
by instalments and as the decree-holders 
could not prove that, since the date of the 
decree, the judgment-debtor could have paid 
the amount of the decree in full, he was 
entitled to be released. This seems to be 
reading into Order XXI, rule 40 (2), when 
construing its meaning with reference to 
Order XXI, rule 40 (1), the following’ 
meaning, namely, that if the amount of the 
decree is not payable by instalments but 
payable in one lump sum, the decree-holders 
have to prove that since the date of the 
decree the judgment debtor could have paid 
the whole amount before they can ask the 
Court to take his refusal or neglect to do so 
into consideration—that if is only in the case 
of a decree payable by instalments that the 
Court can take into consideration his refusal 
or neglect to pay a portion of the decree, the 
portion apparently to be the amount of the 
instalment due when he has since the date of 
the decree had‘the means to do so. I do not 
read the sub-sections in ‘this way. I read 
theiz meaning to be as follows: When the 
judgment-debtor is arrested and brought 
before the Court it is open to him to prove 
to the Court that from poverty or other 
sufficient cause he is unable to pay the 
amount of the decree, or if that amount is 
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payable by instalments the amount of the 
instalment due. If he can do so, the burden 


of proof lying on him and the deoree-holders . 


being given the opportunity of proving the 
contrary, the Court can order his release. 
But before doing so the Court can take into 
consideration any of the acts of bad faith 
set outin sub-rule (2), whether the decree 
is payable in one lump sum or by instalments. 
Sub-rule (2) refers to sub-rule (1) generally, 
and I cannot read into sub-rule (2) the 
meaning that portions of the words in 
< clause (d) of it are only to refer to portions 
of words in sub-rule (1). To read such a 
meaning into the section would mean that, 
if a decree was passed against a judgment- 
debtor for Rs. 5,000 and the decree-holder 
could prove that since it was passed he had 
been able and was able to pay Rs. 4,950 he 
would not be able to get him committed as he 
conld not prove that the judgment-debtor 
could pay the remaining Rs. 50. 


This, in my opinion, was never meant, 
and, in my opinion, the ordinary meaning 
to attach to sub-rule (2) (d) is that if the 
decree-holder can prove that since the 
passing of the decree the judgment-debtor 
has bad the means to pay the amount of the 
decree, whether it is payable in one lump sum 
or by instalments, in whole or in part, the 
Court can take into consideration such fact 
before passing an order under sub-rule (1). 

It is urged by respondent’s Counsel that 
all witnesses should have been produced by 
the deoree-holder when the jadgment-debtor 
was produced before the Court. That seems 
unreasonable, asthe decree-holder is notin 
a position to tell when a judgment-debtor 
will be arrested, especially if he is trying 
to evade arrest, and he may not be able to 
collect his witnesses ata minute’s notice 
Order XXI, rule 40 (3), provides for such 
a situation as it gives the Court power, while 
any of the matters in sub-rule (2) are being 
considered, to order the judgment-debtor to 
be detained in the civil prison or leave him 
in the custody of an officer of the Court, or 
release him on his furnishing security to the 
satisfaction of the Court for his appearance 
when required by the Court, 

The question remains as to what should 
be done. I would set aside the order of the 
learned Judge on the Original Side and direct 
that on application by the decree-holder he 
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do again seonre the attendance of the judg- 
ment-debtor or attempt to doso, and that 
if such attendance be secured, he do proceed 
to dispose of the case in accordance with the 
procedure indicated by me in this order. 

I would give the appellants their costs 
in this appeal, fixing their Advocate’s fee at 
three gold mohurs. 

Twomey, J.—I agree that we should 
construe the words “some part thereof” in 
rule 40 (2) (d) in their general sense, and 
not as referring only to the case of a decree 
payable by instalments. Reading sub-sec- 
tions (1) and (2) together I think the inten- 
tion is clearly that even if the debtor succeeda 
in satisfying the Court that he is unable to 
pay the full amount of the decree (or instal- 
ment as the case may be), the Court should 
nevertheless refuse to direst his release 
if the judgment-creditor shows that the 
debtor has been in a position to pay a 
substantial part of the decretal amount (or 
instalment as the case may be) and has re- 
fused or neglected to do so. For sach refusal 
or neglect isan act of bad faith only less in 
degree than a similar refusal or neglect in 
respect of the whole amount due, Sub-sec- 
tion (2) (d) in its ordinary grammatical 
meaning permits the Court to take into account 
the minor aswellasthe major ast of bad 
faith, and it would, in my opinion, be unreason- 
able to interpret the clause otherwise. I, 
therefore, concar in tha proposed order. 


E Order of release set aside, 


PUNJAB CHIEF COURT. 

Seconp Orv Appeat No. 762 of 1911 

Mareh 30, 1914, 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevia. 
GUJAR—~Derenpant—Appeunanr 
versus 

AULIYA AND oTaeass—Purantives, ABDUL 

KARIM AND OTHERS — DEFENDANTS — 


RESPONDENTS. 
Custom—Transfer of reversionary rights by some 
reversioners to another reversioner, validity of —Ac. 
quiescence — Waiver — Assignment — Relinguishment— 
Reversioner suing for pre-emption, whether debarred 
from contesting validity of alienation—Necesstty— 
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Reversioner only bound to pay amount paid by 
original vendee for necessity —Immateriak what pres 
-emptor might hate paid in respect of alienation— 
Deed of relinquishment by some reversioners in favour 
of others—Tantamount to assignment—Valia. 

All that was decided in Tata v. Abdullah Khan, 
66 P. R. 1897 (F. B.) was that among agricul- 


turists governed by customary law a rever- 
sioner of & deceased male proprietor, whose 
widow is in possession of his estate, cannot 


transfer his (reversionary rights to a stranger so 
as to engraft the latter into the family and to enable 
him to contest any alienations made by the widow 
to the prejudice of her husband’s reversioners. The 
Full Bench ruling is no authority for the proposition 
that one reversioner of d deceased male proprietor 
is legally incapable of transferring his rights of 
succession to another reversioner. 

By bringing a suit for pre-emption in respect of 
an ulienation by a widow, a reversioner must be 
taken to have admitted that the alienation was 
legally valid, and his sons are bound by their 
father’s recognition of the validity of the aliena- 
tion. 

Although a pre-emptor might have paid a larger 
amount before -obtaining possession of the land 
alienated by a widow, a reversioner in a suit 
challenging the validity of the alienation cannot 
be called upon to pay tothe said pre-emptor more 
than what was advanced by the original vendee to 
the widow for a necessary purpose. 

Where some of the reversioners ofa male proprietor 
executed a deed of relinquishment of their shares in 
favour of the other reversioners iù consideration 
of the latter having undergone much trouble and 
expense in connection with a declaratory suit which 
they had successfully fought in respect of an 
alienation by the widow of the said male pro- 
prietor: 

Held, that the deed was in effect and must 
be treated as a deed of assignment of reversionary 
rights, and since the assignment was made by 
-some of the reversioners in favour of the 
remaining reversioners, it ‘was a perfectly valid 
assignment. 

‘Second appeal from the decree of the 
Divisional Jadge, Jullundur, dated the 16th 
day of March 1911, varying that of the Sub- 

. ordinate Judge, Ist class, Jullundur, dated 
the 26th day of July 1910, decreeing claim 
on payment of Rs, 522, 

-Rai Bahadar Pandit Sheo Narain, for the 


Appellant. 
Mr. Fazt-1-Hussain, for the Respondents. 
JUDGMBNT.—The following pedigree- 
table will explain the relationship of the 
parties: — Z 
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On the llth April 1904 Musammat ` Bego, 
widow of Kasu, sold the land which bad come 
to her from ber husband to her brother’s son, 
Abdul Karim, for Rs. 1,445-8. This sale 
gave rise to three suits:— 


(1) A suit brought by Dula, son of Pola, 
on the 7th March 1905, for a declaraticn that 
the sale in question shal] not affect hig 
reversionary rights. He obtained a decree on 
the 10th June 1905 on a confession of judg- 
ment by Musammat Bego and the vendee 
Abdul Karim, the sale being declared wholly 
void as regards the plaintiff Dula’s rights of 
reversion. 
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(2) On the 15th February 1905 Ram Singh, 
father of defendants Nos. 2 and 3 in the 
present litigation, sued the vendor and the 
vendee for pre-emption in ‘respect of the 
land sold. 

_ (8) Gamun, son of Pola, a reversioner of 
Musammat Bego, also brought a similar suit 
for pre-emption. 

Hach pre-emptor obtained a decree for kalf 
of the land sold onthe 15th June 1905, the 
price of the land being fixed at Rs. 940, 
Gamun did not pay the money into Court in 
accordance with the decree and so his suit 
-stood dismissed; the rival pre-emptor, Ram 
Singh, paid the entire amount and obtained 
possession of the whole land. 

On the 17th August 1905 all the reversion- 
ary heirs of Kasu, including Gamun, who, as 
. we have seen, had obtained a decree for pre- 
emption but had allowed it to lapse, execnted 
a deed of release of their reversionary rights 
in favour of Dula, The deed specifies in detail 
the several shares of the reversioners and 
goes on to aay that since Dula hag undergone 
much trouble and expense in connection with 
the declaratory suit which he has successfully 
fought in respect of the sale of the 18th 
April 1904 by Musammat Bego, the execu- 

. tants have relinquished their reversionary 
rights in Kasu’s land in favonr of Dula, and 
on the death of Musammat Bego, Dula shall 
be entitled to take possession of the land as 
sole owner thereof. 


Musammat Bego died’ in August 1909, and 
in October 1909 Dula brought the present 
suit against Abdul Karim, the vendee from 
the widow, and the sons of Ram Singh, 
defendants Nos. 2 and 3, for possession of the 
land left by the widow, atthe same time 
impleading the other reversionary heirs as 
proforma defendants. Dula plaintiff died in 
November 1909, and his ` sons were brought 
on the record as plaintiffs in his place. Ti 
Subordinate Judge decreed the suit sor 
tional on payment by the plaintiffs of Rr 
holding that legal necessity for Rs. ” 
been established and that the salr 
mat Begoin 1904 was only 
extent of that sum. Gn appe 
Divisional Judge has held th- 

“of Pola, by bringing his suai’ 
in respect of Musammat B 
land in question had admituc. 
of that sale, that he had no rights .. 
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land at the time when he joined with the other 
reversioners in executing the deed of release 
in favour of Dula on the 17th August 1905, 
and that, therefore Dula conld not claim to 


- succeed to Gamun’s 1/9th share of the land 
“in the present litigation. 


With regard to 
the remaining 8/9th share of the land, the 
learned Judge was of opinion that Dala’s 
sons were entitled to possession thereof, not 


‘on the strength ot the deed of release of the 


17th August 1905 executed by the other 
reversionary heirs in favour of Dala, but on 
the ground that the estate had fallen into 
possession on the death of the widow, and the 
said reversionary heirs, who are all parties 
to the suit, had actually relinquished their 
own rights in favour of Dala’s sons, which is 
tantamount to atransfer of those rights to 
the latter.- Accordingly, the Divisional Judge 
passed a decree in favour of the plaintiffs for 
possession of 8/9ths share of the land on 
payment of 8/9ths of the sum of Rr 522. 

In further appeal by defendant” ə 3 his 


learned Advocate has contended ‘’ that the 
sale of the 18th April 1904 was de by the 
widow for full consideratior and legal 
necessity, and should, ther- be upheld; 
and (2) that in auy ever’ ms of Dula 


iis suit more 
the land in 
arsioners. On 
s, the sons of 
ons urging that 
d in disallowing 


are not entitled to al 
than their own 1/96} 
their capacity of 7 
the other hand 
Dala, have fil- 

the Divisionr 


the claim /9th share of the 
property - 

The bjections can be 
disr ‘ds. By bringing a 
su espect of the sale of 


1 ro, Gamun must be 
d that that sale was 
the pre-emptor, Ram 

is decree of the 15th 

into the shoes of the 

d Karim, Gamun had 
ance left in the subject- 
which he could transfer 

by the deed of release, 
ugust 1905. Apart from 
lease, since Gamun’s sons, 
zh Gamun, are bound by 
ecoguition of the validity of 
widow, they had no rights in 
a dispute atthe time of the 
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institution of the suit, and no relinquishment 
of any alleged rights on their part in favour 
of Dnuila’s sons can avail the latter. We, 
therefore, agree with the Divisional Judge 
in holding that the suit of the plaintiffs as 
regards the 1/9th share of the land must 
fail. 

We now come to the defendants’ appeal. 
The first contention advanced by the appel- 
lant’s Advocate is clearly untenable and was not 
seriously pressed by him. Both the Courts 
below have concurred in holding that legal 
necessity for the sale by Musammat Bego 
existed only to the extent of Rs. 522, the rest 
.of the sale consideration being absolutely 
fictitious, The soundness of this concurrent 
finding is not disputed before us, and it 
follows that although Ram Singh, father of 
defendants Nos. 2 and 3, had to pay Rs. 940 
before obtaining possession of the land as 
a preemptor, the plaintiffs in the present 
suit cannot be called upon to pay to them 
more than what was advanced by the original 
vendee, Abdul Karim, to Musammat Bego 
for a necessary purpose, 


The second contention of the appellant’s 
Advocate is that the plaintiffs-respondents 
are only entitled to claimin this suit their 
own 1/9th share of the land in dispute and 
not the shares which belong to the other 
reversionary heirs of Kasu, who have been 
impleaded as defendants and kave not been 
joined as co-plaintifis in this litigation, It 
is contended that the deed of release, dated 
the 17th August 1905, cannot be regarded 
asa deed of transfer of reversionary rights 
by the executants of that deed in favour of 
Dula, and that, therefore, it could not confer 
on Duala any title to the land in suit after 
it had fallen into possession on the death 
of Musammat Bego. The learned Divisional 
Judge has held thatthe deed in question 
was one of transfer of reversionary rights, 
but he was of opinion that, according to 
Tota v. Abdulla Khan (1), thé 
transfer of reversionary rights by 
the executants of the deed in favour -of 
Dula was invalid, and, therefore, Dula 
acquired no rights in the land in suit on 
the strength ofthat deed. The appellant’s 
Advocate has conceded that the Full Bench 
ruling does not apply to a case where some 


(1) 66 P, R. 1897 (F. BJ). 
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of the reversioners, entitled to succeed under 
customary Jaw to the estate of a male pro- 
prietor on the death of his widow, transfer 
their reversionary rights to another rever- 
sioner, and he admits that to that extent the 
decision of the Divisional Jadge against the 
plaintiffs, so faras their rights are based 
on the deed of the 17th August 1905, is 


erroneous, All that was desided in 
Tota v, Abdulla Khan (1) was that 
among agriculturists governed by 


Customary Law areversioner of a deceased 
male proprietor whose widow is in possession 
of his estate cannot transfer his reversionary 
rights to a stranger so as to engraft the 
latter into the family and to enable him to 
contest any alienations made by the 
widow to the prejudice of her husband’s 
reversioners [see also on thig point 
Jawala Sahat v. Ram Singh (2)]. The Full 
Bench ruling is no authority for the pro- 
position that one reversioner of a deceased 
male proprietor is legally incapable of 
transferring his rights of succession to 
another reversiouer; and the fandamental 
principle of the Customary Law, which was 
appealed to in the Full Bench case, is in 
no way violated by such a transfer of the 
reversionary rights as we are considering 
in the present case. The widow, Musammat 
Bego, was in possession of the usual life- 
estate only by way of maintenance, and it 
is difficult to percieve any reason why the 
reversioners of her husband who had a 
present right to succeed to his estate on 
the widow’s death should not have had 
the power to transfer that right to one of 
their own number, thereby vesting bim 
witha title to their shares of the estate, if 
and when it should fall into possession on 
the death of the widow. The deed of the 
17th August 1905, though it purports to be 
a deed of relinquishment, is in effect and 
must be treated as a deed of assignment of 
reversionary rights, and since the assigne 
ment was made by some of the rever» 
sionary heirs of the husband of Musammai 
Bego in favour of Dula, who was also a rever- 
sioner, ib was, we consider, a perfectly valid 
assignment. 


Azizullah Khan v, Ahmad Ali Khan (3), 


(2) 2 Ind. Cas. 954; 67 P. R. 1909; 98 P. W. B. 
1909; 133 P. D. R. 1909, 
(3) 7 A. 353; A. W. N. (1885) 64, 
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which has been relied upon by the 
appellant’s Advocate in support of his 
argument that the plaintifis-respondents are 
not entitled to sue for more than their own 
1/9th share of the land, is clearly distin- 
guishable from the present case. There the 
plaintiffs, who were three Muhammadan 
brothers and who ‚were suing not only for 
their own shares under the Muhammadan 
Law but also for the shares of their three 
sisters who were impleaded as defendants 
in the case, relied merely upon the admis- 
sion of the latter, made in the course of the 
suit, that their brothers (the plaintiffs) had 
institated the suit for the whole estate with 
their knowledge and permission. The sisters 
had made noassignment of their rights of 
inheritance to their brothers prior to the 
suit being instituted; and it was held that 
the plaintiffs could not sue for more than 
their own shares inasmuch as the sisters 
could not, by an admission or consent of the 
kind relied on by the plaintiffgin the course 
of the suit, convey the right or delegate the 
authority to the plaintiffs to sue for more 
than their own proper. shares in the pro- 
perty. The decision of this Court in -Civil 
Appeal No. 57 of 1900, reported as 
Basanta v Indar (4), is algo not appli- 
cable to the ‘circumstances of the pre- 
sent litigation. 16 was held in that case 
that the right of succession of collateral 
heirs totheestate of a Punjab agriculturist 
.is not a single indivisible right, so as to 
give each collateral a cause of action for 
the whole, and that, since the share of 
each heir is capable of exact determiuation, 
the true principle is that the right of each 
plaintiff depends upon his own title, and 
upon that title alone. It will be observed 
that in that case the reversioners, who had 
not sued, had made no assignment of their 
reversiunary rigots prior to the suib in 
favour of the reversioner who had sued; and 
that the claim of all those reversioners was 
held to have been barred by limitation and 
by their assent to the adoption of the defend- 
ant, who was in possession of the property 
of the Jast male owner as his adopted son. 
These facts serve to distinguish that case 
from the present case, in which the execu- 
tion of a deed of assignment of reversion- 
ary rights by the reversionary heirs who 


(4) 51 P. L. R. 1908, 
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have not sued but who are defendants inthe 
suit, coupled with their admission in the 
course of the suit that they had already 
transferred their reversionary rights for 
valid consideration in favour of the plaintiffs, 
who are also reversionary heirs of the 
deceased proprietor themselves, entitles the 
plaintiffs, in our opinion, to sue for posses- 
sion of not only their own shares bul also 
of the shares of the said reversioners. 

For the reasons given, we maintain the 
decree of the Divisional Judge and dismiss 
both the appeal and the  cross-objections 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rone No. 861 op 1913. 
February 2, 1914. 
Present:—Jastice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Beacheroft, 
ABDUL AZIZ AND CTHERS— PETITIONERS 
versus 
TAFAJADDIN—Avcrion-posoaaseER— 
PEARY MOHUN ROY— DECREE- ROLDER 
` anp KOHILUDDIN FAKIR AND OTHERS—- 


JUDEMENT-DRETORS—Opposite PARTIES. 

Civil Procedure Code (Act XIV of 1882), s. 311— 
Owvil Procedure Code (Act V of 1998), 0, XXI, r. 90 
—Landlord and tenant—Non-transferable occupancy 
holding—Transfer of portion of holding—Sale of 
holding in ewecution of rent-decree~Application by 
transferee for reversal of sale, if maintainable —Transfer 
of entire holding and that of portion, distinction between, 

A transferee of a portion of a non-transferable 
occupancy holding is entitled to apply, under rule 90 
of Order XXI of the Civil Procedure Code, for 
reversal of a sale in execution of a decree for 
arrears of rent obtained by the entire body of 
landlords. 

Azgar Ali v. Asaboddin Kazi, 9 C. W. N. 184, relied 
upon. 

Pa nja Behari Mandal v. Sambhu Chandra Roy, 8 
C. W. N. 232, Benodini Dasi v. Peary Mohun Haldar, 8 
C. W. N. 55, Omar Alt v Basir-ud-din Ahmad, 7 O. L. 
J. 282, Jugal Mohini Dasi v, Srinath Chatterjee, 7 
Ind, Cas. 477; 120. L. J. 609, Tarak Das Pal Chow- 
dhury v. Harish Chandra Banerjee, 16 Ind. Cas. 977; 
17 0. W. N. 163; 16 O. L. J. 548, Brahamdeo Narain 
Singh v. Ramdown, Singh, 17 Ind. Cas. 125; 16 O. L. J, 
189 and Gadadhar Ghose v. The Midnapore Zemindart 
Oo. Ltd., 17 Ind. Cas. 126; 16 C. L. J. 141, referred to. 

Srimati Nissa Btbi v. Radha Kishore Manikya, 11 C. 
W. N. 812, Prosunno Kumar iliddar yv. Bama Charan, 3 
Ind. Cas. 461; 18 C. W. N. 652 and Nalini Behary Roy 
v. Fulmani Dasi, 13 Ind. Cas, 487; 15 0.L.J. 888; 16 Ou 
W. N, 421; distinguished, 
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If a tenant has transferred his entire ‘holding, 
which is not transferable, and has surrendered pos- 
session to the transferee, he has in essence abandoned 
the holding. The tenancy has terminated and the 
landlord has become entitled to re-enter. On the 
other hand, if a portion only of the holding has 
been transferred, even though the holding be non- 
transferable, there is no forfeiture. The tenancy still 
subsists and the landlord is entitled to look to his 
tenant for payment of rent. 4 

Kabil Sardar v. Ohander Nath Nag Chowdhuny, 20 
C. 590, Durga Prosad Sen v. Dotila Gazee,1 C.W. N. 
160 and Sheikh Gozaffur Hossein-v. Dablish, 1 C. W. 
N. 162, relied upon. 

Distinction between section 311 of the old Code of 
Civil Procedure and rule 90 of Order XXI of the 
present Code pointed out. 


Rule against the order of the Sub-Judge of 
Khulna, affirming that of.the Third Munsif 
of Bagirhat. -> 

FACTS,.—The landlords of a non-tranafer- 
able occupancy holding obtained a decree 
for rent against the recorded tenant, and 
had it sold by auction. The petitioners 
had previously purchased a portion of the 
holding and had also taken a mortgage 
of another portion; the two portions thus 
transferred to the petitioners do not cover 
the entire holding. The petitioners applied 
to have the- sale set aside on the grounds 
mentioned in rule 90 of Order XXI of 
the Civil Procedure Code. To this the objec- 
tion was taken that they were not com- 
petent to make the application inasmuch 
as they were not persons whose interests 
were affected by the sale. Both the Courts 
below have given effect to his objection and 
dismissed the application. The petitioners 
obtained this Rule. 

Babu Haripada Ohatterjee, for the 
tioners. 

Babu Brojalal Chakravarty, for the Oppo» 
site Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order of the Court of 
first instance, affirmed on appeal» by the 
Subordinate Judge, by which au application 
presented by the petitioners under Rule 90 
of Order XXI of the Code of Civil Procedure 
has been rejected on the ground that they 
had no locus stand? in the matter, The 


Peti- 


circumstances under which the, application - 


was made are not disputed, and may be 
briefly resited. The landlords obtained a 
decree for rent against the recorded tenant 
of a non-transferable occupancy holding and 
had it sold by auction on the 14th September 
1911. The petitioner had previousiy pure 
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chased a portion of the holding and had. 
also taken a mortgage of another portion; 
the two portions thus transferred to the peti- 
tioners do not cover the entire holding. 
The petitioners applied to have the sale 
set aside on the grounds mentioned in rule 
90 of Order XXI. To this, the objection 
was taken that they were not competent 
to make the application inasmuch as they 
were not persons whose interests were 
affected by the sale. The Court of first 
instance gave effect to this objection on 
the strength of the decision of this Oourt 
in the case of Lrosunno Kumar Middar v. 
Bama Charan Mondal (1) and dismissed 
the application. On appeal 
applicants, the Subordinate Judge has con- 
firmed the order of the original Court. 
He has held that there is a conflict of 
judicial opinion upon this question and that 


‘he is bound to follow the latest decision 


in the reports. This order is now assailed 
before us and it is argued that the errone- 
ous view taken by the Court of first in- 
stance as to the trae scope of Rule 90 
of -Order XXI has led that Court to refuse to 
exercise a jurisdiction vested in it by law. 
In our opinion, there is no room for serious 
controversy that the order of the Court of 
first instance as confirmed by the lower Ap- 
pellate Court is erroneous and must be set 
aside. 

The most serious mistake into which the 
Court of first instance has fallen is that 
there is a diversity of judicial opinion upon 
this question. The cases have been analysed 
before us and they show that there is. no 
decision which supports the view taken by 
the Courts below; whereas there are several 
decisions which support the contention ‘of 
the petitioners. No useful purpose could be 
served by a detailed analysis of the judicial 
decisions mentioned by the Subordinate 
Judge, as they were decided with reference 
to statutory provisions which have no ap- 
plication to the case before us. .We may ' 
state briefly that the ease of Azgar Ali v. 
Asaboddin Kazt (2) indicates that in circum- 
stances not distinguishable from those of the 
present case, it was held that under sec- 
tion B11 of the Code of 1882, a transferee of 
a portion of a non-transferable oncapancy 


holding was entitled to apply for reversal 
(1) 8 Ind. Cas, 461; 18 C. W. N, 652. 
(2) 9 C, W. N. 184. 


by the ` 
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of asale in execution of 2 decree for arrears 
of rent obtained by the entire body of land- 
lords. In three other cases, namely, Kunja 
Behari Mondal v. Sambhu Chandra Roy (3) 
Benodini Dassi v. Peary Mohan Haldar (4) 
ard Omar Ali Majht v. Moonsht Basir-ud-din 
Ahmad (5), the rightof such a purchaser to 
apply to have the sale set aside under section 
310A of the Code of 1882 wasaffirmed. In 
two other cases, Jugal Mohini Dasi v. Srinath 
Ohotterjes (6) and Tarak Das Pal Chowdhury 
v. Harish Chandra Banerjee (7), the right of 
such a transferee to make an application 
under sub-section 3 of section 170 of the 
Bengal Tenancy Act was upheld. In two 
other decisions, Brahamdeo Narain Singh v. 
Ramdown Singh (8) and Gadadhar Ghose 
v. The Midnapore Zemindary Oo. Ltd. (9), 
the position was supported that a transferee 
of this description was entitled to maintain 
a suit to set aside a fraudulent decree which, 
if not set aside might be executed and might 
prejudice his position, The Sabordinate 
` Judge was undoubtedly in error when he 


held that some of the cases mentioned did’ 


not support the contention of the petitioners. 
Jf the present case had arisen under the 
Code of 1882, there isno question that the 
decision to which we have referred would 
have supported the contention of the peti- 
tioners, The Subordinate: Judge was equally 
in error when he held that there are 
three later decisions which negative the 
contention of the petitioners, namely, 
Srimati Nissa Bibi v. Radha Kishore 
Manikya (10); Prosanna Kumar Middar v. 
Bama Oharan (1) and Nalini Behary Roy v. 
Pulmani Dasi (11); he overlooked the very 
material circumstance that in each of these 
cases, the entire holding has been trans- 
ferred. In the first case, it was held that 
the transferee of a transferable occupancy 
holding was the representative-in-intereet 
of the tenants and was entitled to apply 
under sections 244 and 311 of the Code of 
Civil Procedure of 1882 to have the sale 


(3) 80. W. N. 232. 

(4) 8 0. W. N. 65, 

(5) 7 0. L, J. 282. 

(6) 7 Ind. Cas. 477; 12 0. L. J. 609. 

(7) 16 Ind. Cas.977; 16 O. L. J. 548; 17 C. W. N. 163. 

(8) 17 Ind. Cas. 125; 16 O. L. J. 139. 

(9) 17 Ind. Cas, 126; 16 O, D. J. 141. 

(10) 11 0. W. N. 312. 

(11) 13 Ind. Oas, 487; 16 O. W. N. 421; 15 0. L. J. 
388. 
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set aside. There is a dictum in the judg- 
ment to the effect, that if the holding 
were non-transferable the transfree could not 
be treated as a representative. This view 
was followed in the oase of Prasanna Kumar 


_v. Bama Oharan (1), while in the case of 


Nalini Behari Roy v. Fulmani Dasi (11) the 
question related to the position ofa trans- 
feree of an entire non-transferable holding 
under sub-section 3 of section 170 of the 
Bengal Tenancy Act. The distinction 
between the position of a tranəferee of a 
portion of a holding and of an entire 
holding is fundamental and has been over- 
looked by the Courts below. If a tenant 
has transferred his entire holding which 
is non-trausferable and has surrendered 
possession to the transferee, be has in essence 
abandoned the holding. The tenancy has 
termicated aud the landlord has become 
entitled to re enter. On the other hand, if a 
portion only of-the holding has been trans- 
ferred, even though the holding be non- 
transferable there is no forfeiture. The 
tenancy still subsists and the landlord is 
entitled to look to his tenant for payment of 
rent. Kabil Sardar v. Chander Nath Nag 
Ohoudhury (12), Durgu Prasad Sen v. Doula 
Gazee (13) and Sheski. Gozaffur Hossein v. 
Dablish (14). It is plain, therefore, that 
if the Code of 1882 applied to the present 
case, as the Suborditate Judge assumed 
that it did, the petitioners would be entitled 
upon elementary principles as also on well- 
established authorities, to maintain the 
application under section 311 of the Code of 
Civil Procedure. But the Subordinate Judge 
has overlooked that by the Legislation of 
1908, a fundamental alteration has been 
made in the law. In section 311 of the 


“Code of 1882, it was provided that the 


decres-holder or any person, whose immove- 
able property has been sold in execution, may 
apply to the Court to set aside the sale on the 
ground of material irregularity in publishing 
or conducting it. It was ruled by a Full 
Bench of this Court in the case of Paresh 
Nath Singhu v. Nabogopal Ohattopadhye (15), 
with reference to section 310A, that the 
‘expression ‘any person whose immoveable pro- 


(12) 20 C. 590. 
(12) 1G. W. N. 16v. 
(14) 1 C. W. N. 162. 
(15) 29 C. 1, 
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perty is sold’ includes every person whe has an 
interest in the property, whether qualified, 
partial, or absolute, provided such interest 
is affected by the sale. In the present 
Code, rule 90 provides that where immoveable 
property has been sold in execution of a decree, 
the decree-holder or any person entitled to 
share ina rateable distribution of assets or 
whose interests are affected by the sale may 
apply to the Court to set aside the sale on 
the ground of material irregularity or fraud 
in publishing or conducting it. If we con- 
trast this with the language used in rule 89, 
we find that there is remarkable variance bet- 
ween the two rules. Rule 89 contemplatcs 
an application by persons either owning the 
property which has been sold in execution 
or holding an interest therein by virtue of a 
title acquired before such sale, It is improb- 
able that this divergence in language i is merely 
accidental. The expression “a person whose 
interests are affected by the sale” bas obvi- 
ously a wider import than tbe expression 
‘a person holding an interest in the property 
sold.’ Itis not dificult to imagine cases in 
which the interests of a person may he 
affected by an execution sale, though it may 
be difficult to maintain that he nas an 
interest in the property sold. Under these 
circumstances, we are of opinion that the 
rule formulated in rule 90 of Order XXT 
of the Code of 1908 has a wider scope, 
and is of a mere comprehensive character 
than the rule laid down in section 311 of the 
Code of 1882 and that the present case falls 
within the scope of rule 90, A 

The resulbis, that this Rule is made 
absolute and the orders of the Courts below 
set aside. The case will be remitted to the 
Court of first instance for investigation on 
the merits. The petitioners are entitled to 
their costs throughout the present proceedings, 
We assess the hearing fee in this Court at 
8 gold mohurs. 

Rule made absolute. 
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CALCUTTA HIGH COURT. 
Oivit Rute No, 1493 or 1913. 
January 15, 1914, 

Present: —Justice Sir Asutosh Mookerji, 
Kr., and Mr. Justice Beachcroft. 
NARENDRA NATH DEY—Puratrstize— 
PETITIONER 


versus 
BROJESWARI DASI AND ANOTHER— 
Derenpants—Oprosirs PARTIES. 

Civil Procedure Code {Act V of 1908), Seh, 
II, para. 4, sub-cl, (1); para. 5 cl. (b) sub-cl. (ii)—- 
Arbitration — Arbitrator —Non-submission of award 
within time fived by Court—Neglect or refusal— 
Appointment of second arbitrator without discharging 
first —Validity of reference—Agreement by parties to 
be bound by opinion of mujority--Omission of Court to 
record that fact, effect of —Invalidity of reference to 
arbitration. 

Where an arbitrator does not submit his “award 
within the time fixed for filing it, his authority 
to submit the award lapses and it may be held 
that he has refused or neglected to act within the 
meaning of Schedule If, paragraph 5, clause (b), 
sub-clause (ii) of the Civil Procedure Code. 

Therefore, if another arbitrator is appointed 
without formally discharging the first arbitrator, the 
validity of the award of the second arbitrator cannot 
be questioned on the ground that the arbitrator was 
appointed without jurisdiction. 

Where the parties have agreed to be bound by 
the opinion of the majority of arbitrators, the 
omission of the Cours to record the fact in the 
order of reference does not invalidate the reference 
to arbitration. 

Futteh Singh v. Gango, 4 W. R. 4, Thakoor Das 
Chuckerbutly v. Ramjeeban Chuckerburty, 14 W. R. 150, 
Muhammad Abid v. Muhammad Asgur, 8 A. 64; A 
W. N. (1886) 82 and Garupathappa v. Narasingappa, 
7 M. 174, distinguished. 

Rule against the order of the First Addi- 
tional District Judge of 24-Perganahs. 

Babus Biraj Mohun Mojumdar and Hari 


Bhushan Mookherjee, for the Petitioner. 


Babus Manmatha Nath Mukherji, for the 
Opposite Parties. 
JUDGMENT.—We are invited in this 


Rule to set aside a decree based on an award 
made by a majority of arbitrators appointed 
in a pending suit. The legality of the award 
has been questioned on two grounds, Š 

Ft has been contended in the first place 
that the arbitrators, with whose award we 
are now concerned, were appointed, although 
the matter had been previously referred to 
another arbitrator who had not been formally 
discharged. In support of this objection re- 
liance has been placed upon Schedule 2, 
paragraph 5, clause (b), sub-clause (22) of the 
Code of Civil Procedure, in which itis pro~ 
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vided that where an arbitrator refuses or 
neglects to act or becomes incapable of acting, 
any party may serve the other party with a 
written notice to appoint an arbitrator. In 
the case before us, ib appears that the time 
within which the arbitrator first appointed 
was directed to submit his award had ex- 
pired before the appointment of the second 
set of arbitrators. Consequently his authority 
to submit an award had lapsed and it may 
under these circumstances well be held that 
he had refused or neglected to act. The 
validity of the award cannot consequently be 
questioned on the ground that the arbitrators 
Were appointed without jurisdiction. 

In the second place it has been contended 
that the reference to arbitration was void, 
because the Court had failed to comply with 
the provisions of paragraph 4 of Schedele II 
of the Code of Civil Procedure. Snb-clause 
(¢) of that paragraph provides that “where 
the reference is to two or more arbitrators, 
provision shall be made in the order for a 
difference of opinion amongst the arbitrators, 
(a) by the appointment of an umpire; or (b) 
by declaring that, if the majority of the arbi- 
trators agree, the decision of the majority 
shall prevail; or (c) by empowering the 
arbitrators to appoint an umpire; or (4) 
otherwise as may be agreed between the 
parties, or if they cannot agree, as the Court 
may determine.” Here the matter was re- 
ferred to three arbitrators, and there was no 
provision made in the order of reference for a 
difference of opinion amongst them. The 
case corsequently falls apparently within 
the scope of paragraph (4). Butit bas been 
pointed out that although the order of refer- 
ence did not provide for any difference of 
opinion amongst the arbitrators, the parties 
in their submission had explicitly agreed that 
in the event of a difference of opinion 
amongst the arbitrators, the opinion of the 
majority was to prevail. The question conse- 
quently arises, whether where,.as bere, the 
parties have agreed to be bound by the opinion 
of the majority of arbitrators, the omission of the 
Court to record the fact in the ordér of refer- 
ence invalidates the reference to arbitration. 
The question must clearly be answered in the 
negative. li bas not been contended and, in 
our opinion, upon a plain reading of para- 
graph 4, it cannot be reasonably contended, 
that it is open to the Court to make an order 
in this behalf different from what hás been 
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agreed upon between the parties in their sub- 
mission. Paragraph (4) clearly implies that 
clause (d) is to be read along with the three 
preceding clauses. If it is so read, the four 
clauses taken together obviously mean that 
the Court shall provide in the order for a 
difference of opinion by the appointment of 
an umpire or by declaring that the decision 
of the majority shall prevail or by empower- 
ing the arbitrators to appoint an umpire or in 
such other manner as may be agreed upon 
between the parties. It is “only when the 
parties cannot agree or have not come to an 
agreement, that the Court is at liberty to 
determine what direction should be given. 
In the present instance, as already explained, 
the parties had agreed that the decision of 


‘the majority should prevail. All that remain- 


ed for the Court to do was merely to embody 
in the order of reference a direction that the 
decision of the majority would, io the case of 
a difference of opinion, prevail. Theomission 
to embody that direction in the order, which 
it was obligatory upon the Court to do, can- 
uot affect the validity of the order. Reliance 
was placed upon the cases of Futteh Singh v. 
Gango (1) Thakcor Dass Ohuckerbutty v, Rame 
jeebun Chuckerburty (2); Muhammad Abid v. 
Muhammed Asghar (3) and Gurupathappa v. 
Narasingappa (4), in support of the proposi- 
tion that where the order of reference does 
not embody a direction as to the mode in 
which decision is to be given when there is a 
difference of opinion amongst the arbitrators, 
the whole proceeding is thereby invalidated, 
These cases, however, are clearly distinguish- 
able, because in each of these cases there wag 
not only an omission by the Court to provide 
for a difference of opinion in its order of 
refererce, but there was also no agreement 
between the parties as to what would happen 
in the event of a difference of opinion, In 
the case before us, there was an agreement 
between the parties on this point. In onr 
opinion, therefore, there is no force in the 
contention of tbe petitioner. ' 

The result is that the order of the Oourt 
below is affirmed and this Rule is discharged 
with costs. We assess the hearing-fee at three 
gold mohurs, 


Bule discharged, 


(1) 4 W. R. 4, 

(2) 14 W. R. 150, 

(3) 8 A. 64; A, W, N, (1886) 82. 
(4) 7 M. 174. 
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CALCUTTA HIGH COURT. 
Orvit Rutz No. 1122 or 1913. 
_ Novemher 26, 1913. 
Preseni:— Justice Sir Asutosh Mookerji, 
Krt., and Mr. Justice Beachcroft, 
SURANGINI DASI—Puramtrer — 
PETITIONER 
versus 
NEKARADDI MULLICK AND OTHERS— 


Dereypants— OPPOSITE PARTIES. 

Bengal Tenancy Act (Aet VIII B. C. of 1885), s. 153 
proviso—Suit for rent— Registration—Burden of prooj— 
District Judge emercising appellate jurisdiction—High 
Court’s power of revision—Jurisdiction—Bengal Land 
Registration Act (VII B. C. of 1876), s. 78—Civil Pro- 
cedure Code (Act Y of 1908), 8. 115. 

The burden of proving that the plaintiff cannot 
sue for arrears of rent without her name being re- 
gistered under the Bengal Land Registration Act is 
upon'the defendant. 

The jurisdiction of a District Judge under section 
153 of the Bengal Tenancy Act is of revisional and 
not of appellate character. Therefore, where a Dis- 
triob Judge acting under that section fails to 
consider whether the primary Court had exercised 
a, jurisdiction not vested in it or had acted in the 
exercise of its jurisdiction illegally or with material 
irregularity and treats the matter before him as 
in substance an appeal from the decree of the 
primary Oourt, he, in essence, acts illegally and with 
material irregularity in the exercise of his jurisdic- 
tion and the High Court will be justified to interfere 
with his orders. 

Rule, under section 115 of the Civil Proce- 
dure Code, 1908, against an order of the 
District Judge of Nadia. 

Babu Probodh Ohandra Mukerjee, for the 
Patitioner. 

Babu Atul. Krihsna Roy, for the Opposite 


Parties. 


JUDGMENT.—We are invited in this 
Rule to set aside an order passed under the 
proviso to section 153 ofthe Bengal Tenancy 
Act. : The petitioner sued to recover Rs. 15 
as arrears of rent from the defendants. The 
suit was tried by a Judicial Officer specially 
empowered by the Local Government to 
exercise final jurisdiction under section 153. 
From the.judgment of the Court of first 
instance, it appears that the only substantial 
defence to the claim was that the relationship 

‘of landlord and tenant did not exist between 
the parties, The Court decided the point in 
favour of the plaintiff and gave her a decree 
for the amount claimed. In the written 
statement the defendants had raised the 
objection that as the plaintiff had not got 
her name registered under the provisions 
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of the Bengal Land Registration Act of 
1876, she was not entitled toa decree for rent 
under the provisions of section 78. There 
is no trace, however, of this objection in the 
jadgment of the Court of first instance and 
it isimprobable thatif the -objection had 
really been urged at the trial it could have 
been overlooked. The defendants subse- 
quently applied to the District Judge to 
revise the order of the Court of first instance 
under the proviso to section 153. The only 
point urged before the District Judge was the 
objection under sestion 78 of the Land 
Registration Act, and he held that as the 
plaintiff had not proved that her name had 
been registered, her suit was not maintain- 
able. In this view, the District Judge 
reversed the decision of the Courtof first 
instance and dismissed the suit. We are not 
invited to set aside this order. 

It is plain that the ground upon which the 
suit has been dismissed was not urged at the 
trial inthe Court of firat instance. It is 
equally clear thatthe burden was upon the 
defendants to establish that the property in 
respect of which rent was claimed was of 
sach a [nature that it was incumbent upon 
the plaintiff to have her name registered 
under the provisions of the Mand Registra- 
tion Act. No such evidence was given on 
the side of the defendants. Under these 
circumstances the conclusion is inevitable 
that the decision of the Oourt of first 
instance was correct and has been improperly 
reversed. 

It has been argued, however, on behalf of 
the opposite party that this Oourt has no 
jurisdiction to interfere with the order of 
the District Judge. ‘We cannot accede to 
this contention. The proviso to section 153 
lays down that the District Judge may call 
for the record of any case in which a Judicial 
Officer specially empowered has passed a 
decree or order to which the section applies, 
ifit appears that the Judicial Officer has 
exercised a jurisdiction not vested in him by 
law or has failed to exercise a jurisdiction so 
vested or has acted in the exercise of his 
jurisdiction illegally or with material irregu- 
lerity, and may pass such order as the Dis- 
trict Judge thinks fit. Tt has not been 
contended that the Court of first instance had 
no jurisdiction to entertain the suit, the only 
posiiblo suggestion is that the Oourt acted in 
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the oxercise of its jurisdiction illegally or with 
material irregularity. But we have already 
held that the Court did not aot either illegally 
or with material irregularity. 
argued, however, that as the District Judge 
is competent to pass such orders as he thinks 
fit, itis not open to this Court to inteferein the 
exercise of its revisional jurisdiction. But it 
is plain thatthe District Jadge did not 
really consider whether the primary Court 


had exercised a jurisdiction not vested in it ` 


or, had acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 


On thé other hand, he seems to have treated . 


the matter before him as if it were in sab- 
stance an-appeal from the decree of the 
original Court. Under these circumstances, 
we hold that the District Jadge bad in 
essence acted illegally and wich material 
irregularity in the exercise of his jurisdiction, 
which was of revisional and not appellate 
character, and itis thus competent to this 
- Court to interfere with his order. 

The result is that this Rule is made abso- 
lute, the order of the District Judge set aside 
and that of the Court of first instance restored. 
This order willcarry costs both in this Court 
and in the Court of the District Judge. 
We assess the hearing-fee in this Court at 
one gold mohur, 

i Rule made absolute. 


PUNJAB CHIEF COURT. 
First Civit Aperau No. 1175 or 1911. 
March 30, 1914. 
Present: —Mr. Justice Johnstone and 
Mr. Justice Shadi Lal. 
NARAIN DAS—Dersnpant— APPELLANT 
Versus 
MANGHA RAM AND ANOTHER—PLAINTIFFS — 
RESPONDENTS. 

Civil Procedure Codé (Act V of 1908), O. II, rule 2 
(1)—Cause of action—Vendee fin consideration of 
sale undertaking by deed to deliver certain things at 
once and to pay balance by instalments— Default 
in respect of both promises—Single contract—-One cause 
of action —Separate contract after deed in respect 
of delivery of things—Different causes of action— 
Plaintif not bound to sue for specific things. 


Defendant bought a certain thing from plaintiff. 


for a sum named, aud undertook by a written deed 
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to liquidate that sum in a specified way, that is io 
say, (i) by: making over at once certain things as 
worth one half of the price fixed and (ii) by paying 
the other half on a specified day. Apparently 
at the time of the writing of the deed, such a thing 
as breach in respect of(i), was not contemplated, while 
a penalty was provided for breach in respect 
of (it): 

Held, that this was a single contract, and in the 
absence of a new contract thereafter entered into 
with respect to tit, default having taken place both 
as to (+) and (ii) before the institution of a suit on 
the basis of the deed, there was only one cause of 
action within the meaning of Order II, rule2 (1), 
Civil Procedure Code; but if subsequent to the deed 
there was a new separate contract as to (7), namely, 
that it “was to bean obligation to which a new 
liability was attached, that is, liability to pay 
interest, causes of action as to (i) and (ii) wonld 
be different. 

Held, further, that the plaintiff was not 
barred in case of default as to (i) from suing for 
the specific things. The original arrangement was, 
no doubt, made for the defendant’s convenience, 
but it would be unreasonable to hold that plaintiff 


- after waiting for years shonld be debarred from 
. recovering their price in cash, 


First appeal from the decree of the 
District Judge, Montgomery, dated the 31st 
July 1911, decreeing plaintiff's claim for 
Rs. 3,999 ont of Rs 5,134. 

Rai Bahadur Pandit Sheo Narain, for the 
Appellant. . 

Lala Balwant Rai, for the Respondents, 


JUDGMENT.—The main facts in this 
case are not disputed and may be stated 
thus:— - 

Mal Chand had four sons—the two minor 
plaintiffs, Narain Das, defendant, and 
another. There had been quarrels in the 
family and he, therefore, effected a separation, 
assigning to each son debts due to himself 
to the amount of Rs. 4,500 (2th° of the 
total Rs. 18,000). The plaintiffs remained 
joint under Mul Chand's guardianship and 
so were entitled to Rs. 9,000 worth of debts, 
and Mul Chand for them sold their rights 
in these claims to Narain Das defendant for 
Rs. 4,500, and in connection with this 
transfer a deed was executed and registered — 
Exhibit P-7, page 12, paper book—the 
consideration moving from Narain Das being 
thus described: — “As regards Rs. 2,250, the 
following things already given (so it is 
stated in the deed)—a shop in liea of 
Rs. 1,000, mortgage of certain land Rs. 500, 
cash Rs. 150, ornaments Rs. 600; and as 
regards the remaining Rs. 2,250, a promise to 
pay half in Har Sambat 1962, and half in 
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Ratak Sambat 1962—on default to be liable 

for Rs. 4,500 instead of Rs. 2,250.” 

This document isdated 4th April 1905, 
the last day of Sambat 1961, and was regis- 
tered next day, which was the first day of 
Sambat 1962, being 24th Ohet. For conveni- 
ence sake, I will call the first Re. 2,250 as 
detailed above Re. 2,250 A, and the second 
Rs. 2,250 B. 

“ Mhree and half years passed and then 
plaintiffs brought a suit on 20th November 
1903 against Narain Das for Rs. 4,500 in 
connection with Rs, 2,250B. In that plaint 
they alleged that default had been made and 
so claimed theliquidated sam, basing the claim 
on the registered deed aforesaid, and to this 
plaint they added three notes, with the second 
of which we are not concerned. In the other 
two moles they adverted to Rs. 2,250 A, assert- 
ed that defendants had never given them 
possession of the shop and mortgaged land, 
intimated that a separate, suit would þe 
brought for them, asserted further that 
defendant had “taken back” the Rs. 150 cash 
and Rs. 600 worth of ornaments and had 
entered this transaction in Mul Chand’s baki 
and intimated that as to those and other items 

-a guit would be brought on the bahi. 

Defendant resisted the claim, and as to 
the first note said that, if plaintiffs had any 
claim as to shop and land, it should be includ- 
ed in that suit. The Court passed no 
orders on this point, but proceeded to frame 
issues on the case before it and to dispose of 
the suit. It held that out of Rs. 2,250 B 
defendant had paid one sum of Rs. 900 in 
this ‘account’, that in the circumstances 
Rs, 500 was reasonable penalty for breach 
and thus plaintiff should have adecree for 
Ra. 1, 850. On appeal the Divisional Judge 
held clearly that, while defendant claimed 
that he had paid Rs. 900 twice, only one 
payment of Rs. 900 on 29th Ohet Sambat 
1962 had been proved, but he seemed to be of 
the opinion (or he said so by oversight) that 
this was @ payment against the second instal- 
ment of Rs. 2,250B. That Court upheld the 
substantive decree as passed; and when 
the case came up here Shah Din, J.,* 
did the same, only pointing out that the 
Divisional Judge was apparently in error in 
stating that one sum paid on 29th Ohet 
Sambat 1962 was paid against the second 





* 0, A, No. 594 of 1911, decided 5th February 1912, 
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instalment, the alleged’ payment against that 
instalment being one of Har Sambat 1962, 
The Hon'ble Judge did not, as I read it, rule, 
.that Rs. 900 was paid twice, but merely 
gave his opinion that the payment of 29th Ohet 
Sambat 1962 regarding which alone there 
was documentary evidence, could hardly have 
been on account of the second instalment. 
The correction of this error of the lower 
Appellate Court did not lead to any alteration 
of the decree. 

Meantime plaintiffs on 5th April 1911 
had instituted their present claim in 
counection with Rs. 2,250 A plus another item 
Rs. 735, the total claim being:— 

On tbe ground that no part 

of the items making up 
Rs. 2,250A nee reached 
them 

Interest at Ro, l per Gant. 

per mensem 

On book account 


. 2,250 0 0 


2.149 00 
735 00 
Toran 5,184 0 0 

Defendant pleaded time-bar, section 11 
and Order II, rule 2, Civil Procedure Code; 
that the suit 
specific articles in Rs. 2,250 A and nob for 
mones; that the sum of Rs. 735 was not 
“due from him; that the Rs. 900 payment 
not allowed for in the previous suit should 
be allowed to defendant in this case; and 
that no interest should be added to the 
claim as it was never promised. 

On the issues thus joined the findings 
were, : 

(a) No time-bar; 

(b) No bar under section 11 or Order II, 
rule 2, Civil Procedure Code; 

(c) That plaintiffs can sue on the baht 
entry, page 11, paper-book—which regulates 
“the parties’ rigbts and liabilities,” and 
plaintiffs are not confined cither by it or 
by the registered deed, to suit for the 
specific articles mentioned inthe detail of 
Rs. 2,2504; 


(d) That ont of Rs. 735 the defendant is 
only liable for Rs. 75 which is stated in the 
bahi entry, page 11, paper-book, to be on 
account of interest on Rs. 2,250; this 
Rs. 2,250 the Court apparently takes to 
mean Rs. 2,250 A; 
` (e) That only one payment of Rs, 900, 
already allowed for in previous suit, ig 


should have been for the ` 
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proved, and so no credit for that sum can 
be given to defendant here; 

(f) That it is proved by evidence that 
defendant promised to pay interest and so 
Re. 1 per cent. per mensem should bo 
. allowed. 


A deoree was, therefore, passed in favour 
of plaintiffs for Rs. 3,939 made up thus:— 
Principal item - Rs. 2,250 0 0 
Out of (d) above "i 7500 
Interest onthese two itens „ 1,674 0 9 


Defendant has appealed against this decree 
and we have heard arguments and have 
seon the records of this and ofthe previous 
suit, Of the grounds of appeal Nos. 1, 7, 
8 and 9 have been expressly given up, and 
section 11, Civil Procedure Code, is no 
longer pleaded. There remain the following 
contentions on the part of the defendant-. 
appellant: — 

(¢) The suit should have been for specific 
articles; 

(ii) Rs. $00 not allowed for in previous 
suit was paid against Ra. 2,250A; 

(ti) Interest not admissible; 

Go) Order II, rule 2, Civil Procedure Code, 
bars the suit. 

No cross-appeal or cross-objections have 
been put in, plaintiffs acquiescing in the 
dismissal of the claim for the major part of 
the Rs. 735 item. 

It is convenient to take the last conten- 
tion first. The law is clear enough, 
Defendant bought a certain thing from 
plaintiffs for a sum named, and undertook 
to liquidate that sum in a specified way, 
that is to say, by making over at once 
(this I take tobe the meaning of the past 
tense used in connection with Rs. 2,250A) 
certain things taken as worth Re, 2,250 and. 
by paying Rs, 1,125 in Har Sambat 1962 and 
Rs. 1,125 in Katak Sambat 1962. Apparently 
at the time of writing of the deed, Exhibit 
P.7, such a thing as breach in respect of 


Rs. 2259A was not contemplated, while a 
penatly, as already stated was provided 
for breach in respect of Rs, 2,250B. 


contract and, ¿f no new 
then at 


This was a single 
contract was thererfter entered into, 
the date of the previous suit, 
having taken place (according to plaintiffs) 
both as to Rs, 2,250A and Rs. 2,250 B, 
there would be, in my opinion,. only one 
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cause of action, as the phrase is used in 
Order II, rule 2 (1), Givil Procedure Code, 
No doubt, if plaintiffs had sued befora Har 
Sambat 1962, ih respect of Rs. 2,250A 
omitting claim in respect of Ra. 2,250B, 
a later suit in respect of Rs. 2,250 B wonld 
not have been barred by this rule; but 
plaintiffs waited until both defaults had 
taken place, and there is ample authority 
for the view that in these circumstances 
they would, be bound to sue for all reliefs 
then open to them, ze, to` include 
Rs, 2,250A in the suit. But plaintiffs’ case 
is that there was a new and separate 
contract as to Rs. 2,250A, namely, that it 
was to be an obligation to which anew 
liability was attached, thatis, liability to 
pay interest, and, in my opinion, this case 
has been made out, If the bahi entry at 
page ll of the paper-book, written on the 
day of the registration of the deed aforesaid 
be read, it will be seen that it includes an 
item Rs. 75 on account of interest on 
Rs. 2,250. The lower Appellate Court 
took this to mean interest on Rs. 2,2504, 
and this seems to me obviously correct, for 
no breach had occurred as to Rs, 2,250B 
at that time and there is no allegation on 
either side that any interest was payable 
ou any promise made in connection with 
Rs. 2,250 B. The effect of the entry is that 
defendant agreed in advance to pay interest 
on Rs. %,250A, an agreement that finds no 
placa in the deed, and this. partial proof of 
a new agreement is re-inforced - by the 
evidence of P. W. No. 2. That witness, no 
doubt, talks of interest on “unpaid instal- 
ments,” but the phrase evidently means 
“unpaid items,” and not the instalments of 
Rs. 2,250 B, A 

Turning to (¢), I hardly think defendant 
can insist upon this. The parchase-price 
was Rs. 4,500 and this is one-half of it, Ib 
is contended that defendant offered all these 
things but that plaintiffs refused to take 
them. This I cannot find proved, and it ig 
most improbable. The original arrange- 
ment was, no doubt, one made for defendant's 
convenience; bub it would be unreasonable 
to hold that plaintiffs, after waiting for 
years, should be debarred from recovering 
their price in cash, 

The allegation in (2) is not to my mind 
Defendant has 
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not proved the double payment of Ra. 300 
in the only ways in which such payments 
can satisfactorily be proved, t.¢., by the 
production of regular books of account or 
by receipts in the hand of plaintiffs’ guardian, 
Had there been two payments of Rs. 900 
each, we may be sure that a shrewd man of 
business ‘like defendant, who was by no 
means on good terms with his father, would 
“have taken particular care to secure evidence 
of the transactions. He did take care as 
regards one payment—see page 11, paper- 
book—but none at all as to the other. No 
doubt, ‘in the previous case Shah Din, J., 
seems to have given him credit for a payment 
in Har, but it seems clear to me that Rs. 900 
was only paid once and defendant has had 
the benefit of ib and he cannotreap a double 
benefit merely because there has been some 
obscurity as to the time when that one 
payment was made. 
Lastly I can see no sufficient reason for not 
allowing fair interest; and I would dismiss 
the appeal with costs. ' 


Appeal dismissed. 


ALLAHABAD HIGH COURT, . 
Execorron Saconn Appeat No. 949 or 1913. 
April 24, 1914. 
Present: —Mr. Justicd Rafique and 
Mr. Justice Piggott. 4 
BALWANT SING H—Dscase-Houpsx — 
APPELLANT . 
versus 
CHET SINGH anp ormers—Jop@ueyt- 
DEBTORS— RESPONDENTS. 

Mortgage decree —Execution—Satisfaction of part of 
decree, ë : 

B obtained a decree on foot of a mortgage against 
Tand L. In execution of another decree Ts share 
n the property was put up forsale; B applied that 
half of the money due under his decree was a charge 
on T’s property which was being put up for sale. B 
himself purchased T’s property: 

Held, that under the circumstances B’s decree 
must be deemed to have been Satisfied to the extent 
of one-half. : ` <3 

Execution second appeal from the decision 


of the District Judge of Agra, dated 25th 
April 1913. 

Mr, Gulzari Lal, for the Appellant. 

Mr, Mangal Prashad, for the Respondents, 
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JUDGMENT, —Tha faels oul of which 
this appeal arises ure somewhat ‘complicated; 
but those really essential admit of beiug 
briefly stated. É 

There were two brothers, Tori Singh and 
Tuachman Singhi who executed a numoar of 
mortgages of different dates both jointly and 
severally. The appellant bafore us is a 
mortgagee under an unregistered deed of 
1891. He brought a suit upon his mortgage, 
in which he obtained a decree on tha 16th 
of September 1910. In the meantime certain 
persons, Chet Singh and others, had brought 
a suit against Tori Singh and his sons ona 
registered deed of 1896, in which they 
obtained a decree on the 5th of February 
1908 for the sale of Tori Singh's half share in 
the same property which was involvéd in the 
decree - obtained by the appellant Balwant 
Singh. When Tori Singh’s share was about to 
be put up for sale under this decree, Balwant 
Singh joined with certain other persons in 
applying to the Court to notify certain 
charges on the property sought to be put up 
for sale. By order ofthe Court it was 
notified, on Balwant Singh's own application, 
that half of the money due to him under his 
decree of September the 16th, 1910, was 
a charge on Tori Singh’s property which 
was being put up for sale. Under these 
circamstances Balwant Singh himself . 
purchased. He is now claiming to bring 
to sale the rest of the property involved 
in his decree, that is to say, the half share 
of Lachman Singh, for the fall amount 
of his mortgage-debt,. Both the Oourts 
below have held that by purchasing Tori 
Singh’s half share under the circumstances 
above stated Balwant Singh must be 
held to have accepted satisfaction of half of 
his decree. They have allowed execation 
in respect of the other half share only. In 
appeal to this Court Balwant Singh relies 
on the priaciples laid down in Nand Kishore 
v. Raja Hari Raj Singh (1) and Bohra Thakur 
Das v. Collector of Aligarh (2). We have care- 
fally considered the arguments addressed 


to us. In our opinion both these . cases are 
distingaishable. The point in the preseat 
case is that Balwant singh’s mortgage 


(1) 20 A. 23 at p. 33; A. W. N. (1897) 163. 
(2) 28 A. 593; 3 A. L, J. 439; A, W. N. (1908) 150, 
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had merged in the decree, and although 
this was a decree against Tori Singh and 
Lachman Singh jointly, under which the 
shares of both were jointly and severally 
liable for the full amount of the decree. 
Balwant Singh himself moved the Court to 
notify that he desired to treat Tori Singh’s 
half share, which was being put up for sale, 
as liable for the half of his decree. When 
he himself purchased. the property put up 
for sale under such notification, we think 
the view taken by the Court below is sor- 
rect that Balwant Singh must be held 
thereby to have accepted satisfaction of 
his decree to this extent. We dismiss 
this appeal with costs including fees on 
the higher scale. 
Appeal dismissed, 





CALOUTTA HIGH COURT, 
REGULAR Cryit Appear No. 298 or 1911. 
March 27, 1914. 
Present:—Mr. Justice Fletcher and 
Mr, Justice N. Chatterjea. 
HEMENDRA NATH ROY—Derenpant— 
APPELLANT. 
versus 
UPENDRA NARAIN ROY AND OTHERS—- 


. PLarntirrs—ReEsPONDENTS, 

Digwart tenure in Birbhum—Nature of tenure— 
Government's approval of heir—-Sanction of Government, 
whether solely matter for enecutive authorities —Power of 
Civil Court: to interfere—Power of Government to 
supersede heir of Ghatwal, though fit person. 

A Digwari tenure in Birbhum is similar to a 
Ghawatli tenure. 5 

These tenures are hereditary, though not governed 
by the ordinary rales of inheritance, and are subject 
to the condition of the Government’s approval of the 
- heir. 

Nilmoni Singh Deo v. Bakranath Singh, 9 O. 187 at 
p. 207; 9 I. A. 104, relied upon. h 

Held, per Fletcher, J.—‘‘3anction” in its ordinary 
signification means prior approval and implies a 
power to disapprove. It would be contrary to the 
practice in India to hold that the approval of a 
person to hold an appointment in an acting 
capacity is an approval of him for the permanent 
post. x 


Approval of Government of the office of Digwar 
is a matter solely for the Executive Authorities. 

The Civil Courts cannot interfere to re-instate 
a Ghatwal who has been dismissed by the Police 
authorities from the land which he formerly held 
as Ghatwal. £ 
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Debee Narain Singh v. Sree Kishen Sein, 1 W, R, 
321 and Secretary of State v. Poran Singh, 5 C. 740, 
relied upon. 

Theréfore, the Courts cannot interfere in favour 
of a person who has never been in fact appointed as a 
Ghatwal, 

Held, per N. Chatterjea, J.—Where a Ghatwal is 
dismissed and hasno male member of the family 
fit to be appointed at the time of his dismissal, 
there isa forfeiture of the tenure as far as his 
family is concerned, because the estate cannot rə- 
main in abeyance for the benefit of the heir who 
may. be subsequently born. And where in such a 
case, ‘a stranger to the family is permanently 
appointed in his place, ‘a subsequently born son of 
the dismissed Ghatwal on the death of the latter 
and after the tenure has passed to another family 
cannot olaim it on the ground that it is his hereditary 
tenure, 

Jogendra Narain Singh v. Kali Charan Roy, 9 O. W. 
N. 663, explained and distinguished. 

The Government cannot disapprove of the heir of 
a Ghatwal or withhold its sanction upon any ground 
it likes and apart from the question whether he is a 
fit and proper person. 

Debee Narain Singh v. Sree Kishen Sein, 1 W. R. 
821 and Secretary of State v. Poran Singh, 5 ©. 740, 
distinguished. 

Consequently the heir of a Ghatwal, although 


. fit, cannot be superseded by a stranger. 


Appeal from the decree of the Sub-Judge 
of Bankura, dated March 24th 1911. 

Dr. Rash Behary Ghosh, Babus Jogesh 
Ohandra De, Jyotish Ohandra Sarkar and 
Srish Ohandra De, for the Appellant. 

Mr. S. P. Sinha, Babus Dwarkanath 
Onakravarti, Lalit Mohan Ghose, Karunamoy 
Ghose, Sarat Ohandra Das and Jyotish 
Ohandra Hazra, for the Respondents. 


JUDGMENT. 


Foricuer, J.—This is an appeal preferred 
by the defendant No. 1 against the judgment 
of and decree passed by the learned Sub- 
ordinate Judge of Bankura, decreeing the 
plaintiffs’ suit. 

The present dispute relates to the office of 
Digwar of the Ghat Barra in the Pergannah 
Mahisara in the District of Bankura and 
the ghatwalt lands held therewith. 


Neither the origin of the Jagir nor the 
precise time at which it was created is 
known; but it appears that as far back as ’ 
1771, corresponding with 1178 B. S., the 
villages of which it was composed were 
held by Jagirdars who paid to Government 
ards of the annual value thereof as revenue 
and retained the other $rd as remuneration 
for the services under which the Jagir 
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was held. The villages includéd in the 
Jagir were permanently settled as part 
of the Zemindari of which the defendant 
No, 8 is the Zemindar. In fixing the 
Government revenne ab the time of the 
Decennial Settlement the lands included 
in the Jagir were assessed at the 2/8rds 
then payable by the Jagirdar to the 
. Government and the $rd retained by the 
Jagirdar in lien of services formed no 
part of the assets of the Zemindari in 
respect of which the Government revenue 
was fixed. 

The above statement I take from the 
judgment of their Lordships of the Judicial 
Committee of the Privy Council in the 
case of Nilmoni Singh Deo v. Bakranath 
Singh (1). That decision of their Lord- 
ships was with reference to the nature of 
the estate taken by the heir of a deceased 
Ghatwal in lands ‘situate in the same 
Zemindari and Pergannah asthe present 
and the statement is based on a report of 
Lalla Kanji, Tehsildar of Pachit, made on 
the 8th of July 1799. This same report is 
a portion. of the evidexce in this case, being 
marked Exhibit K. 

Their Lordships also foundin that case 
thatthe Jagirdar before them was not one of 
the Ghatwals referred to in the report of 
Lalla Kanji as being subordinate to and 
paid by the Digwars out of their Jagirs; 
“for they were paid by the rd of the 
Malguzari which they were allowed to relain 
as compensation for their services.’ 

It is clear, therefore, that the holding 
of the Jaghirdarin that case" corresponds 
very closely to the Digwari bolding in the 
present case. 


Excluding the report of Lalla Kanji the 
earliest document that we have in the 
present case is a document called a 
Hukumnama, Exhibit I (14), dated the 28rd 
of May 1847. This document is addressed 
to Adwaita Charan Rai (grandfather of 
‘the defendant No. 1) and Gour Mohun 
{ancestor of the defendant No, 8), 
the then Digwars of the Burraghat, in- 
forming them that they were not entitled 
to make a gift or Permanent Settlement 
of the lands but.that they could only 
grant ypottahs limited to the period of 


(1) 9 0. 187 ab p. 207; 9 I. A, 104. 
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their incumbency. The next document 
we have is the Isamnabist for the year 
1849 (Hxhibit D). The eighth column 
thereof is headed “In what year, what 
date, what person, iu whose place and in 
what ` capacity appointed temporarily or 
permanently” and in column 7 these 
rematks appear which obviously ought to 
have been placed in column 8: “In the 
year 1221 Aditya Rai was appointed in 
place of Madan Rai who was dismissed. 
Gour Mohan Rai was appointed on the 
25th of Bhadra 1288 in place of his 
deceased father Anand Rai.” On the 20th 
February 1855 one Bistu Das Baistab 
presented a petition to the Magistrate 
charging the then Digwars with neglect 
of duty and other improper conduct. The 


Magistrate appears to have summoned the ` 


Digwais before him for—on the 10th of May 
1855—there is an order of the Joint Magis- 


trate of Bankura dismissing Kartick Rai : 


from the post of Sardar Ghatwal and warn- 
ing Muktaram Rai (who had succeeded Gour 
Mohan Roy) to be more careful in the 
discharge of his duties in the future. 
The order of the Joint Magistrate conclud- 
ed in these words: “that notification be duly 
served in the Sadder and Mofassil for at. 
tendance of candidates for the post.” Accord- 
ingly we find that the Joint Magistrate on 
the 21st of June 1855 (Exhibit 92) appointed 
Rasik Lal Upadhya as Sardar Ghatwal in 
place of Kartick Rai. Rasik Lal, however, 
held the post for a very short time; for it 
having been brought to the notice of the 
Commissioner that Rasik Lal was a relative 
of the Nazir of the Criminal Court at Bankura 
and that his appointment was in breach of an. 
order passed by the Superintendent of Police, 
the Commissioner directed the Joint Magis- 
trate of Bankura to dismiss Rasik Lal and 
appoint some other person in bis place, 

On thel4th of April 1856 the Joint 
Magistrate of Bankura appointed Rajaram 


“Rai, grand-uncle of the plaintiff, in the place 


of Rasik Lal, the dismissed Sardar Ghatwal. 
It appears from a petition, Exhibit T (19), 
of Manjur Ahmed, Sub-Inspector of Police, 
addressed to the Superintendent of Police 
and dated 18th of July 1869, that the Sub- 
Inspector reported that Kartick bad render» 
ed important services to the Police in a 
criminal case and suggested that Kartick 
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should be appointed in place of “the suspend- 
ed Sardar Mohendra Narain Rai. So that he 
will be useful (torn) in the (illegible) case of 
Pergannah Mahisara while public duty will bé 
satifactorily discharged.” The Superintend- 
ent of Police forwarded this petition to 
the Magistrate endorsing thereon: “Forward- 
edto the Magistrate, who is kindly request- 
ed toinform the undersigned if there is any 
serious objection to his being re-employed.” 

The Magistrate returned the petition with 
the following endorsement: “None, but I 
think he should not displace. the man 
appointed to his (post). Let him (have the 
next) vacancy.” On the 18th of August 
1869 Kartick was informed through an order 
of the Superintendent of Police that he 
would get the next vacancy. 

The suspension that Mohendra was under 
appears to have resulted in his dismissal for 
Exhibit M shows that Kartick was appointed 
Sardar Ghatwalin the vacancy caused by 
the dismissal of Mohendra. Mohendra 
appealed against the order dismissing him, 
first to the Commissioner of the Burdwan 
Division who rejected - his appeal (Exhibit 
F) and then to the Lieutenant: Governor who 
reversed the order of the Commissioner and 
directed that Mohendra should be “re-instated 
in service” (Exhibit 95). 

It appears that in the year 1904 the 
Pachit Zemindari had become an en- 
cumbered estate under the management 
of the Court of Wards and that proceedings 
were being taken for the purpose of revising 
the assessments. Mr. Gupta, the Magistrate 
and Collector, had summoned 21 Ghatwals 
(including Mohendra) to appear before him at 
his camp at Nagardang. 

The 21 Ghatwals, presumably on the 
ground that they did not wish their assess- 
ments to be revised, failed to appear before 

Mr, Gupta. i 


Thereupon by an order dated the 19th 
of July 1904 Exhibit L (1) Mr. Gupta 
summarily dismissed them. There can beno 
doubt that as regards Mohendra at least, Mr. 
Gupta’s order of dismissal was never acted on. 
From a letter from Mr. Gupta dated the 
6th of August 1904 (Exhibit 95) addressed 
to the Manager of Pachit Encumbered Estste, 
it appears that Mohendra and the other 
Digwars had consented to execute . kabuliyats 
for the revised assessments and that the order 


. 


4 
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for their dismissal would be cancelled in 
execution of the kabuliyats, This coupled with 
the fact that Mohendra continued as Digwar 
down to the date of his death shows 
conclusively that Mr. Gupta’s order of dis- 
missal was never put into effect. 

On the 27th August 1907, Mohendra 
presented a petition to the District Magis- 
trate (Exhibit 98) asking that owing to ill- 
health he might be allowed six months’ leave 
and that his son, the plaintiff, might act in 
his place. On the same day the District 
Magistrate granted Mohendra’s prayer. 

Before the expiry of his leave Mohendra 
died. The plaintiff thereupon presented a 
petition to the District Magistrate praying 
that he might be “either appointed in 
the said post or to be allowed time’. Upon 
a report by ‘the Police upon this petition 
the District Magistrate passed orders that 
“Upendra Rai will continue to act in 
place of his deceased father, Mohendra 
Narain Rai, Sardar of Bharra, until further 
orders”. 


Kartick died in the year 1900, leaving 
his infant son, the defendant No. 1, and 
his widow, Karunamoyi, him surviving. 

Shortly after the death of Mohendra 
Karunamoyi, acting on behalf of the 
defendant No. 1, presented a petition to the 
District Magistrate praying that in accordance 
with the promise made to Kartick in 1864 
tie defendant No. 1 might be appointed 
Sardar Gatwal. The District Magistrate 
referred this petition for inquiry and-report 
to Babu &. O. Mukherjee, Deputy Magistrate. 
The Deputy Magistrate reported that Karuna» 
moyi’s petition should be rejected and that 
the acting Ghatwal, the plaintiff, should be 
appointed in place of hir deceased father, 
On the 16th of June 1908, the District 
Magistrate confirmed the report of the 
Deputy Magistrate, Bxhibit I (29). 

On appeal to the Oommissionor of 
Baordwan Division the Commissioner set 
Magistrate and 
directed that the defendant No. 1 should 
be appointed Sardar Ghatwal, Exhibit 130. 

Thereupon the plaintiff appealed to the 
Board of Revenue, who said they had no 
jurisdiction in the matrer, and then to the 
Government of Bengal. On the 29th 
of March 1909, the Commissioner of the 
Burdwan Division was directed to inform 
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the plaintiff that in the opinion of the 
Government of Bengal the remedy for any 
grievance which he may have lies in the 
Civil Court . (Exhibit 138). 

Thereupon the plaintiff filed this suit 
making as defendants the defendant No. 1, 
who is the appellant before us, the 
defendant No. 2, the Secretary of State 
for India in Council, who has filed a 
written statement supporting the case of 
defendant No. 1, the defendant No. 3, the 
Zemindar—the Raja of Pachit, the defendants 
Nos. 4, 5, 6, and 7, the plaintifi’s brothers, 
and defendant No. 8, the other Digwar of 
the Barraghat. 

On the appeal before'us it has been 
contended on behalf of the appellant, 
first that the office of Sardar Ghatwal is 
merely a personal office held under the 
Government, the Ghatwal being remunerated 
for his services by the profits of the lands 
in lien of wages, secondly, even if the 
Jagir in the hands of Kartick was an 
ancient permanent heritable tenure, that upon 
his dismissal the tenure was forfeited and 
Mohendra did not hold the lands on such 
tenure and thirdly, that in any event the 
plaintiff cannot succeed to the Jagir and 
office without the sanction of the Govern- 
ment, : 

On behalf of the respondent it has 
been urged that the Jagir is an ancient 
permanent beritablə tenure to which the 
plaintiff on the death of his father was 
entitled to succeed as of right. secondly, 
if the sanction of the Government was 
requisite such sanction has in fact been 
given or that it cannot be unreasonably 
withbeld, and thatthe acts of the execution 
authorities show that the plaintiff is a fit 
and proper person to discharge the duties 
of the office, and the refusal of the 
Bxecutive Authorities is subject to review 
by the Court. 

If the various appointments and dismissals 
of the Digwars stood alone there might 
be a good deal to be said in favour of the 
view that the office of Sardar Ghatwal was 
merely a temporary office held at the 
pleaeure of the Government. But in this 
ease we have the very valuable assistance 
of the judgment in the case of Nilmont 
Singh Deo v. Bakranath Singh (1) to assist 
us to come to a conclasion in the present 
appeal. But before passing to the consider- 
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ation of that judgment, I shall deal with the 
second point urged on behalf of the appellant, 
viz., assuming that Kartick had a permanent 
heritable holding, on his dismissal the tenure 
was destroyed and that Mohendra got merely 
an office which he held at the pleasure of tha 
Government, 

Iam not inclined to give much force to 
this argument. Kartick’s father was 
appointed in place of a dismissed Ghatwal 
and ‘presumably both Kartiok’s father and 
Mohendra were placed in possession of the 
Jagir on the same terms asthe original 
Digwars. This would appearto be so from 
the payments made by Mohendra, which are 
proved by the evidence, for the pay of men at 
the Thanna and documents addressed to him 
calling on him to perform the duties of his 
office. The next question ig as to whether 
the sanction of the Government is requisite 
in order to enabletha heir of Mohendra to 
succeed. 

In case of Nilomont Singh Deo v. Bakranath 
Singh (1) ‘the question in dispute was 
whether Ghatwali lands in this Pergannah 
in the hands of a son, who had been appointed 
Ghatwal upon his father’s death, were assets 
liable for the payment of the father’s debts. 

The appeal, therefore, raised directly what 
was the nature of the interest the son of a 
deceased CGhatwal took in the Ghatwali lands 
upon his father’s death. Inthe course of 
delivering the opinion of their Lordships Sir 
Barnes Peacock made the following remarks . 
(at page 203 of the report): “Their Lord- 
ships entertain, no doubt that, whether it was 
a Ghatwali or not, the tenure was analogous 
to a Ghatwali tenure of the nature ‘described 
in the preamble to Regulation XXX”. (At page 
206) “These Jagirs, though hereditary, are 
not governed by the ordinary rules of inherit- 
ance, under Hindu or Muhammadan Law, and, 
are subject to the condition of the Govern- 
ment’s approval of the heir’, (At page 207) 
“In a case also between the appellant and 
the respondent Bakranath Singh it was held, 
that the holderof the tenure in question in 
this suit is not responsible for the debts of a 
former Jaghirdar, The Deputy Commissioner 
in his judgment said ‘As Jagirdar the 
defendant has, what his father had, a life- 
interest in the Jaghir. Whether the son will 
‘succeed or not is, notwithstanding the tenureis 
hereditary, uncertain as he may at any moment ' 
be dismissed from Government employ’, rather 
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he should havesaid ‘may never be sanctioned 
as Jaghirdar.’” (At page 208) “It is quite clear 
that, ifthe Jaghir were transferable without 
the consent of Government, either by descent 
to an heir, or by voluntary sale, or sale in 
execution, or otherwise, there would be no 
security that the transferee would be a 
proper person to discharge the duties in 
respect of which lands are held at the reduced 
rent,” 

We have also-been referred tothe 4th 
Volume of Sir William Hunter's Statistical 

_ Survey of Bengal (page 254) where it is stated 
that Ghatwali lands in Bankura are neither 
transferable nor hereditary. 

As against this the respondent relies on 
the judgment of Harington and Mookerjee, 
JJ.,in the case of Jogendra Nath Singh v. 
Kali Charan’ Roy (2). That was a judgment 
of these learned Judges on a second appeal 
and the report merely gives the judgment 
without a statement of the facts or of the 
argument. That case came before the 
learned Judges on second appeal so that 
they were bound by the finding of fact of 
the lower Appellate Court, and what was 
apparently argued in that case was whether 
the dismissal of a Ghatwal, when he has been 
acting as deputy for his father, operated 
as a dismissal of him after hie father’s death. 
Further, the case of Nilmoni Singh Deo v. 
Bakranath Singh (1) was not referred tə in the 
judgment of, and presumably was not cited 
before, the learned Judges. The case did not, 
therefore, purport to explain or distinguish the 
decision of the Privy Council and I do not 
think it assists us in dealing with this case of 
lands within the Pergannah Mahisara. Next 
it was argued on behalf of the respondent 
that he didin fact obtain the sanction of 

“the Government, This it is said is so, since 
the Magistrate approved of Kartick acting 
as Ghatwal and, therefore, the Government 
must consider that the respondent is a person 
fit to discharge the duties of the office and 
it is not open to the Government to disapprove 
of the respondent unless he is unfit for the 
off ce. 

But the words used in the judgment in 
the case of Nilmont Singh Deo v. Bakranath 
Singh (1) are “the sanction.” “Sanction” 
in its ordinary signification means prior 
approval and implies a power to disapprove. 


(2) 9 0. W, N. 663, 
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It would be contrary to the practice in 
India to hold that the approval of a person 
to hold an appointment in an acting capa- 
city is an approval of him for the permanent 
post. 

Appointments of practically all posts under 
the Crown in India are at some time or other 
held by persons in what is called an acting 
capacity. This appears from the report in case 
of Nilmoni Sing Deo v. Bakranath Singh (1). 
The judgments in the lower Courts in that 
case were the decision: of the Officiating 
Judge and the decision of a Bench of this 
Court one of the members of which, Mr. 
Justice L. Jackson, is described in their Lord- 
ships’ judgment as the acting Chief Justice. 
i cannot think that the Government intended 
or that the respondent thought that when 
the District Magistrate after the death of 
his father continued him in an acting capacity 
he was appointed to the permanent post 
with the sanction of the Government. Then 
it is said that the sanction of .the Govern- 
ment to the respondent’s appointment can- 
not be unreasonably withheld and that the 
refusal to sanction is open to review by the 
Court. But many reasons which may pro- 
perly be considered by an Executive Officer 
in discharge of his duties could not be con- 
sidered by a Court. Further, what are the 
qualifications which the Oourt should re- 
quire a Digwar to have? I have no idea. 
It appears to me to bea matter solely for 
the Executive Authorities. It was admitted 
by the learned Counsel for the respondent 
before us that the Commissioner had power 
to overrule the order of the District 
Magistrate rejecting the petition of the ap- 
pellant’s mother and confirming the respond- 
ent in the office, I think it must be taken 
that the respondent has failed to obtain 
the sanction of the Government which was 
a condition precedent to his succeeding to the 
Ghatwali lands. 


lt was held in the case of Debee Narain 
‘Singh v. Sree Rishen Sein (8) that the Civil 
Court cannot interfere to re-instate a Ghatwal 
who has been dismissed by the Police Autho- 
rities from the land which he formerly held 
as Ghatwal. Apparently the same view was 
taken in the case of the Secretary of State v, 
Poran Singh (4). If these authorities are 


(3) 1 W. R. 821. 
(4) 5 ©, 740. 
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correct that the Court cannot interfere to 
re-instate who has actually been in posses- 
sion of the Ghatwali land and-then dis- 
missed, I am unable to see how the Court 
can interfere in favour of a person who 
has never in fact been appointed as 
Ghatwal. | 

In my ovinion the judgment appealed 
against should be reversed and the plaintiff 
ordered to pay to the appellant his costs 
both in this Court and in the Court below. 

N. OHATTERJEA, J.—The suit out of which 
this appeal arises relates to a Digwari 
tenure in the District of Bankura. 

The fasts appear to be these: One Kartik 
Roy, the father of the defendant No. 1, 
and his ancestors before him held the lands 
in dispute as Sardar Digwar of Ghat Barra 
in the Bankura District. Kartik Roy was 
dismissed for neglect of duty and improper 
conduct in the year 1855. Notifications 
were thereupon issued inviting “candidates 
for the post,” and one Rasik Lal Upadhya 
was appointed in place of Kartik Roy. 
Rasik Lal was also dismissed shortly after, 
and on the 14th April 1856, the Joint 
Magistrate of Bankura appointed Rajaram 
Rai, the paternal uncle of the plaintiff’s 
father, in his place. In 1861 Rajaram hav- 
ing become incapable of performing: the 
duties his nephew, the plaintiff’s father 
(Mohendra), was appointed in his place. 
Mobendra it appears was suspended for 
elleged misconduct in 1869, and while he 
was under suspension the Police Sub-Inspec- 
tor having reported that Kartik Roy since 
his dismissal had been useful in giving as- 
sistance to the Police, the District Superin- 
tendent wrote to the Magistrate asking him 
whether he had any serious objection to 
Kartik Roy being re-eemployed. The Magis- 
trate thereupon made the following order: 
‘None, but I think he should not displace 
the man appointed to his (torn). Let him 
(torn) vacancy.” Kartik was accordingly 
informed that when any Sardarior Sodiali 
becomes vacant, it will be offered to him 
in the first instance. Mohendra Narain was 
dismissed in 1870 and. Kartik Roy was ap- 
pointed in his place. The order of dis- 
missal, however, was ultimately set aside by 

-order of the Lieutenant Governor of Bengal 
and Mohendra Narain was re-instated in the 
Ghatwali, Mohendra since his re-instate- 
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ment held the tenure as Ghatwal until 
the 19th July 1904, when the Magis- 
trate, Mr. Gupta, summarily dismissed him 
along with other Ghatwals for failure to 
appear before him in connéction with the 
revision of the assessment of their tenures. 
This order of Mr. Gupta, however, was not ` 
given effect to, as appears from the facts 
found by the lower Court, and Mohendra 
continued to act as before, In August 1907, 
Mokendra was granted six months’ leave 
owing to ill-health, and his son, the plaint- 
iff, was approved and appointed to act in 
his place. Mohendra died in October 1907 ` 
and therenpon the. plaintiff presented a 
petition to the Magistrate praying that he 
might be “either appointed in the said post 
or to be allowed time”, The Magistrate 
ordered that “Upendra Rai will continue to 
actin place of his deceased father, Mohen- 
dra Narain Rai, Sardar of Bharra, until 
further orders”. ; 
Kartik died in 1900 leaving his widow, 
Karunamoyee, and an infant son, the defend- 
ant No. 1. In.1967 a petition was pres 
sented by Karunamoyee on behalf of her 
minor son, the defendant No. 1, to the 
Magistrate praying that the defendant No. 1 
might be appointed in accordance with 
promise made to his father Kartik in 
1869. The Deputy Magistrate considered 
the claims of both the defendant No. 1 
and the plaintiff and submitted a report 
to the District Magistrate, who agreed with 
the former and held that defendant No. 1 
had no right and confirmed the appointment 
of the plaintiff. On appeal, the Commissioner 
Mr, Maddox, by his order dated the 
llth August 1908, reversed the order of 
the “Magistrate and held that the tenure 
was hereditary and that the defendant No. 1 
was entitled to the Ghatwali. Defendant 
No, 1 was accordingly appointed Ghatwal. 
The plaintiff moved the Board of Revenue, 
bat the application was rejected on the’ 
ground that the Board had no jurisdiction 
in the matter. The plaintiff then moved 
the lieutenant-Governor of Bengal and 
was informed that “the remedy for any 
grievance he may have lies in the Oivil 
Oourt’. The present suit was thereup n 
instituted by the plaintiff, : 
The suit was decreed by the Court below 
and the defendant No. 1 has appealed to 
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this Court. The first question for con- 
sideration is, what is the nature of the tenure? 
Haviog regard to’ the manner in which 
the Ghatwali in the present case has been 
dealt with by the. Hxecutive Authorities 


. down to 1908 (the date of Mr. Maddox’s 


order) it would seem as if it was merely 
a Government service held ai the pleasure 
of the Government, But the liability to 
dismissal for misconduct or neglect of duty 
is one of the conditions upon ‘which a 
Ghatwali tenure is held, and it does not 
appear from the evidence on the record that 
any case of succession of the heir of a 
deceased Ghatwal arose before the year 1908, 
The tenure is situate in Pergannah 
Mahisara and within the Pachit Zemindari 
whish at one time was included in Birbhum. 
In the case of Nelmont Singh v. Bakranath 
Singh (1) the Judicial Committee had to 
consider the natare of a Jagir which was 
also situate in the same Pergannah and in- 


same Zemindari. - Their Lordships 
with reference to the | Jagir .in that 
case observed as -` follows: “Neither the 


origin of the Jaghir, nor the precise time at 
it was created, is known; but it 
appears that, as far back as 1771, corre- 
sponding with 1178 B. S., the villages 
of whioh it was composed were held by 
Jaghirdars, who paid to Government two- 
thirds of the annual value thereof as 
revenue, and retained the other one-third 
as remuneration for the services under which 
the Jagbir was held, The villages included in 
the Jaghir were permanently settled as part 
of the Zemindari of Pachit, of which the 
defendant-appellant is the Zemindar. In 
fixing the Government revenue at the time 
of the Decennial Settlement, the lands 
included in the Jaghir were assessed at 
the two-thirds then payable by the Jaghirdar 
to the Government, and the one-third 
retained by the Jaghirdars in lieu of 
services formed no part of the assets of the 
Yemindari in respect of which the Govern- 
ment revenue was fixed”, and that the Jagir, 
although not falling within Regulation XXIX 
of 1814 (which relates to Birbhum- Ghatwali 
tenures), was.a tenure of the natare of those 
described in the preamble to that Regulation. 
Their Lordships held that the Jagirs are 
hereditary, though not governed by the 
ordinary rales of inheritance, and are subject 
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to the condilion of the Government’s approval 
of the heir, 

The tenure inthe present case is not a 
Jagir, but a Digwari tenure. A Digwari 
tenure, however, is similar- toa Ghatwali 
tenure. 


The nature of Ghatwali tenures, it is true, - 
varies in different places and the Executive 
Authorities, in the present case, have appoint- 
ed and dismissed Ghatwals from time to 
time. But the Government has the power of 
appointment and dismissal, and notwithstand- 
ing that the said powers were exercised by 
the Government with reference to “the 
Jagir in the case of Nilmont Singh Deo v. 
Bakranath Singh (1), the tenure was held to 
be hereditary. In the present oaseit was 
stated in a hukumnama dated the 28rd May 
1847 that “Ghatwali lands are held merely 
for remuneration for labours for their 
services.” But the incidents of Ghatwali 
tenures such asthe present do not appear 
to have been well understood before the 
case of Nilmont Singh Deo v. Bakranath 
“Singh (1) was decided by the Privy Council, 
nor are all the incidents settled by jadicial 
decisions even now. The report of Lala 
Kanji, dated the 19th July 1799, which was 
part of the evidence in, and was relied upon 
by the Judicial. Committee in that case, is 
also part of the evidence in the present, 
and having regard to the fact that the 
tenure in the present case is situate in the 
same Pergannah and in the same Zemindari ` 
as that dealt with by the Privy Council in 
-that case, and held under similar conditions, 
I think the incidents of the Jagir laid 
down by the Privy Council should be held 
applicable to the Digwari tenure in the pre- 


` gent case. 


We must take it, therefore, that the 
tenure isa hereditary one. But before the 
plaintiff can be held entitled to succeed, it 
is to be seen whether there was anything 
to prevent the defendant No.1 from suc- 
ceeding his father, Kartik, in the Ghatwali. 
Notwithstanding that the tenure is here- 
ditary, the Government has the power of 
dismissing the Ghatwal for misconduct. 
Kartik Roy was dismissed. Now what was 
the effect of the dismissal of Kartik Roy? 
There can be no doubt that the dismissal 
operated as a forfeiture of the tenure sa 


` tenure. 
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far as Kartik himself was concerned. It 
js contended, however, that as the tenure is 
hereditary, such dismissal did not affect the 
rights of his heir. It is unnecessary to con- 
sider any usage under which the next male 
heir of the dismissed Ghatwal may be ap- 
pointed in his place on his dismissal, because 
in the present case Kartik Roy presumably 
had no son at the time of his dismissal which 
took place so far back as 1855, the defendant 
No 1 not being born then, as he is still 
a minor, <A stranger to the family, viz., 
Rajaram was appointed permanently in his 
place, and the tenure held by him has 
devolved on the members of his family. 
The question is whetber under these circum- 
stances the defendant No.1 can claim the 
tenure on the death of his father, on the 
ground that it is his hereditary tenure. It 
seems to me that the contention if given 
effect to will lead to anomalons results. For 
instance a person may be appointed Ghatwal. 
and dismissed for misconduct, and another 
(a stranger to the family) appointed in his 
place. The latter again may be dismissed 
and a third one (also a stranger) appointed 
and so on. If the dismissal of a Ghatwal 
under such circumstances does not operate 
as a forfeiture of the rights of the heir, 
the tenare being by its nature hereditary 
the heir of each of the dismissed Ghatwals, 
on their death, may equally claim the tenure 
on the ground that it is his hereditary 
I think, therefore, that where a 
Ghatwal is dismissed and has no male 
member of the family fit to be appointed 
at the time of his dismissal there is a for- 
feiture of the tenure so far as his family is 
concerned, because the estate cannot remain 
in abeyance for the benefit of the heir who 
may be subsequently born. And where in 
such a case @ stranger to the family is 
permanently 


appointed in his place, 
I do not see how a subsequently born 
son of the dismissed Ghatwal, on the 


death of the latter and after the tenure 
has passed to another family, can claim it 
on the ground that it is his hereditary 
tenure. The case of Jogendra Nath Singh 
v. Kali Oharan Roy (2) does not, in my 
opinion, support the contention of the appellant. 
lo that case it was held that the dismissal 
of the plaintiff who was acting as a deputy 
of his father, even if it was intended to 
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operate as a dismissal of his father, could, 
not in law have that efect, and did not 
destroy the Ghat wali tenure, and that the dis- 
missal of the plaintiff while he was acting as 
a deputy of his father did not disentitle him 
from succeeding on the death of his father. 
The learned Judges, after commenting on the 
case of Secretary of State v. Foran Singh 
(4) and pointing ont that “the actual . 
decision in that case may be supported on 
the ground that the Ghatwal had been 
rightly dismissed by reason of misconduct 
and that such dismissal carried with it as 
a necessary consequence the forfeiture of his 
tenure”, proceeded to discuss whether the 
plaintiff's father had been dismissed. Had 
the learned Judges been of opinion that 
the plaintiff in that case was entitled to 
succeed his father although the latter had 
been dismissed, it would have been unnecessary 
to consider whether a certain order of the 
Magistrate was intended to operate as a 
dismissal of the plaintifi’s father, and even 
if so intended, whether it could in law 
operate as a dismissal of his father. No 
doubt the plaintiff in that case was beld 
entitled to succeed on the death of his 
father on the ground that the tenure was - 
hereditary, altrtough he had been dismissed 
while acting as deputy of his father. But 
according to the view taken by the learned 
Judges there was no dismissal of the 
father, and the question we are now 
dealing with, viz., whetherthe rights of the 
heir are affected by the dismissal of the 
father, therefore, was not considered in 
that case. There is no authority for holding 
that although a Ghatwal may he dismissed 
and another person appointed permanently in 
his place, the subsequently born heir of the 
dismissed Ghatwal after any lapse of time 
is entitled to succeed by displacing the 
person so appointed or his heir. I am 
accordingly of opinion that Kartik Roy 
having been dismissed for misconduct and 
another person having been appointed in 
his place, his son the defendant No. 1 had 
no right to succeed to the Ghatwali on his 
death. If the plaintiff, however, has no 
right to the tenure, and it is at the 
absolute disposal of the Government, the 
defendant No. 1 has certainly acquired a 
right to thy tenure, baving been appointed 
Digwar by the Government. But the estate 
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taken by Rajaram presumably was the same. 
as that which was held by Kartik Roy. 
Tenures held under similar conditions 
have been held by the Privy Council to be 
hereditary. The tenure bas been the subject 
of inheritance in the plaintiff’s family for 
more than, half a century. The plaintiff, 
‘therefore, had a hereditary right and would 
be entitled to succeed subject to approval 
by Government. Now if the heir of the 
Ghatwal gets the Ghatwali by hereditary 
right, subject to approval by Government, 
and not merely by virtue of the appointment 
by the Government, it is difficult to hold that 
the Government can disapprove of the heir’ 
even if he is a proper person and fit to 
discharge the duties. In Bukronath Singh v. 
Nilmonee Singh (5), Mitter, J., observed that 
“asa general rule, the heir of the last 
incumbent was considered as eligible to be 
appointed in the place of his ancestor, 
unless some especial ground of unfitness 
yendered him incompetent to perform the 
duties of the Jagir”, Markby, J., referring 
to the admission of the Advocate-General, 
said: Headmits that the tenure is an heredit- 
ary one, unless there is some special objection 
to the person ‘entitled to succeed, by which I 
conclude is meant something which disquali- 
fies him or unfits him-for the personal 
discharge of the daties, whatever those duties 
may be; but he claims for the Government 
the right to appoint and the right to 
dismiss the Jagirdars—a right, however, 
which is to be exercised ( as I understand 
-it) only in cases of disqualification or unfitness 
or the absence of any legal heir’. The 
Judicial Committee in that case observed as 
follows:—‘It is quite clear, thatif the Jagir. 
were transferable without the consent of 
Government, either by descent to an heir, or 
by voluntary sale, or sale in execution, or 
otherwise, there would be no security that 
the transféree would be a proper person to 
discharge the duties in respect of which the 
lands are held at the reduced rent. The 
transferee might be a person of questionable 
or even of bad character.” The precise 
nature of the right of the Government or the 
. grounds upon which the right of approval 
is to be exercised were not necessary to be 
decided and were not decided in that case. 
” So far as can be gathered from the observa- 


(5) 5 9. 389; 4 O. L. B, 5S3. 
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tions made by the Judicial Committee, the 
consent ofthe Government would seem to 
depend upon the question whether the heir 
is a proper person and fit to discharge the 
duties of a Ghatwal. At any rate there is 
nothing inthe judgment of the Privy Council 


-to indicate that Government can disapprove 


dn any ground it likes. 

In the case of Debee Narain Singh v, Sree 
Kishen Sein (3) this Court held that the Civil 
Courts cannot interefere to re-instatea Ghatwal 


_ who hag been dismissed by the Police Autho- 


rities in the land which he formerly held as 
Ghatwal. But the Ghatwal was dismissed by 
the Magistrate for non-performauce of his 
services; and there cau bs no doubt that the 


Magistrate has the power to dismiss a Ghatwal 


for misconduct or neglect of duty. The 
question raised was whether the dismissal 
affected his right to continue to possess the 
Ghatwali lands, and all that this Court said 
was that the Civil Court bas no power to 
interfere with the order of dismissal and 
that the right to possess the lands depends 
on the tenure of the office. Tha same 
observations apply to the casa of Susretary 
of State v. Poran Singh (4) where it was 
held that the dismissal of a Ghatwal 
will carry with it the forfeiture of his 
tenure. On tha other haud in the ease of 
Lall Dharee Roy v. Bro,o Lill Singh(6) it was 
held that a Commissioner of Revenue is not 
warranted by law, on the demise of a Ghat- 
wal, to consider the eligibility of -rival 
claimants to a tenure (a perpetual and 
descendible one ) and to reject the claims 
of the natural heir on considerations purely 
moral, e. g., having evinced a want of filial 
respect and dutiful feeling to his father, and 
that the plaintiff was quite competent to 
question the order of the Oommissioner by a 
suit in the Civil Court. One of the learned 
Judges (D. N. Mitter, J.) observed: ”A Ghat- 
wali tenure in Birbhum is not resumable 
at the mere good will and pleasure of the 
Executive Authorities,” The Ghatwali 
appears to have been a Birbhum Ghatwali, 
the incidents of which were governed by the 
provisions of Regulation XXIX of 1814, and 
are not exactly those of a Ghatwali which 
we are dealing within the present case, 
But the Ghatwali in the present oase ig 
analogous toa Birbhum Ghatwali; and the 


(8) 10 W. R, 401, 
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Government has the power of sanctioning 
the appointment in either case. The case 
sited above shows that the Government 
cannot disapprove of the heir on any grounds 
it likes, and apart from the question of 
fitness. 

ifwe are to hold that the Government 
can refuse to sanction or approve on any 
ground it likes, what becomes of the 
hereditary nature of the tenure? No 
authority has been placed before us to show 
that the Government can do soon an any 
ground, and apart from the question whe- 
ther the heir is a fit and proper person. 
So far as the particular tenure is concerned, 
the authorities have appointed and dismissed 
Ghatwals from time to time, but there does not 
_ appear to have been any case in which the 
heir of the Ghatwal, although fit, has been 
superseded by a stranger. _ 

Cnce it is held that these tenures 
are hereditary, it seems to me that it 
cannot be held that the Government can 
withhold its sanction to the succession of 
the heir upon any ground it likes. No 


doubt, ib: is for the Government to say 
whether the heir is a fit and proper 
person, So far as that question is con- 


cerned, the Government, I think, is the sole 
Judge and the Civil Courts cannot go into 
that question, But I am unable to hold 
that the Government can disapprove of the 
heir or withhold its sanction upon any 
ground it likes, and apart from the 
question whether he is a fit and proper 
person. 

It has been pointed out on behalf of the 
respondent ‘that the heir of the Ghatwal 
in the case of Jogendra Narain Singh v. 
Kali Okaran Roy (2) was held entitled to 
sacceeed to the tenure, although he had not 
been approved by the Government and on 
the contrary had been dismissed while he 
wasacting as deputy of his father, But the 
questions of approval by the Government 
does not appear to have been raised in 
that case, and there can be no doubt, as 
laid down in Nilmont Singh Deo v, Bakranath 
Singh (1) by the Privy Council, that the 
right of the heir to the Ghatwali, is 
subject to the approval or sanction of the 
Government. | 

The next question is whether the pleint- 
if in the present case has been approved 
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by the Government. It appèars that in 
August 1907 Mohendra Narain, the father 
of the plaintiff, applied for six months’ leave 
owing to ill-healtb,and the Deputy Magistrate 
submitted the following note to the District 
Magistrate: “Sardar Mohendra Narain being 
ill he prays that his son, Upendra Narain 
Rai, may be allowed to act for him for six 
months. Upendra is present and seems to be 
a fit person to act as Sardar. Submitted 
to Collector for orders.’ The order of the 
District Masgistrate, Mr. R. Krishna, on the 
note was, “Approved.” It is trae he was 
appointed in an acting capacity and as 
deputy of his father for six months, but 
the fact remains that so far as the ground 
of fitness was concerned he was approved. 
After the death of Mohendra Narain the 
plaintiff was-ordered by the Magistrate to 
continue to “act in the place of his deceased 
father, Mohendra Narain Rai until further 
orders”. Then when the matter came up 
before the Magistrate upon the application 
of the defendant No. 1 the Magistrate 
confirmed the plaintiff in the appointment. 
The above orders taken together go to 
show that the plaintiff was approved. 
The last order of the Magistrate has, no 
doubt, been set aside by Mr. Maddox, the 
Commissioner, who is the higher authority, 
but he did not reverse the order of the 
Magistrate upon the ground of unfitness of the 
plaintiff, but merely upon his view of the 
legal rights of the parties and the Govern- 
ment of Bengal referred the plaintiff to a 
Civil Court. There is no suggestion in the 
proceedings that the plaintif was in any’ 
way an unfit person and the very fact that 
the Commissioner considered the legal 
rights of the parties shows that it was on 
the footing that both the parties were fit 
to discharge the duties and were proper 
persons to be appointed. We have the 
distinct approval by the Magistrate having 
regard to the fitness of the plaintiff and the 
said finding has not up to this time been 
reversed .by any authority. The Commis- 
sioner disallowed the plaintiff's claim merely 
on the ground that the defendant No. 1 was 
under the law entitled to succeed. 


If the power of approval is to be exercised 
with reference to the’ question whether the 
heir isa ft and proper person, as I think it 
is, then the plaintiff, having regard to the _ 
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above proceedings should be held to have 
been approved. : 
1 am accordingly of opinion that th 
decree of the Court below is correct and 
should be affirmed. But in the circum- 
stances I think each party should bear his 
own costs, 
Decree confirmed. 


MADRAS HIGH COURT. 

Civiu Revision Petition No. 636 or 1912. 
February 18, 1914. 
Fresent:—Mr. Justice Sadasiva Aiyar. 
MOHANAMBAL—Ptaintive—PeritioxER 

versus i 

DAVOODSA ROWTHER—Derenpant— 

RESPONDENT, 

Madras Estates Land Act (I of 1908), a. 3,cl. 2 (d)— 
“Restate,” meaning of —Inam of part of village, whether 
estate —Suit for rent—Civil Court—Jurisdiction.4 

All inamdars are not landholders under the Estates 
Land Act and the mere fact that the landlord is an 
inamdar and the tenant has got the permanent ocen- 
pancy right, will not bring the inam lands within the 
definition of an “estate.” 

Muthusawmi Pillay v. Jafar Husain Khan Sahib, 
14 Ind. Cas. 215 and Tadikonda Buchi Virabhadarayya 
v. Sonti Venkanna, 20 Ind. Cas. 769; 24 M. L, J. 059; 
(1913) M, W. N. 782, referred to. , 

A few acres of inam land forming part of a village, 
the whole of which village had nob been granted in 
inam, do not form part of an estate within the mean. 
ing of section 3, clause 2 (d) of the Estates Land Act. 

The Civil Courts do not lose jurisdiction over a 

‘suit for rent brought by an inamdar unless it is also 
shown that the inam lands come within the definition 
of estate or part thereof, 


Petition, ander section25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Oourt of the Subordinate Judge of 
Mayavaram at Kumbakonamn, in Small Cause 
Suit No. 2012 of 1911. 

Mr. K. Jagannatha Azyar, for, the Appel- 
lant. 

Mr. 8. Gopalasami 
spondent, 


JUDGMENT.—The Subordinate Judge 
-has considered principally the question 
whether the defendant was the owner of the 
kudivaram or permanent occupancy right in 
the lands and his conclusion in the defend- 
ant’s favour seems correct. But the Jadge 
at once proceeds to the conclusion that the 
dinam lands form an estate within the 
definition contained in section 3, clause 2 of 
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the Estates Land Act and that the cnamdar 
is landholder within section 3, clause (5). 
It seems io me that this isa case of non 
sequitur. Section 3 clause (2) is itself 
sub-divided into five sub-clauses (a) to (e). 
The Subordinate Judge’s judgment does not 
indicate under which of these sub-clauses (a) 
to (e) the disputed inam lands fall. It was 
argued by the respondent’s learned Vakil 
that the lands come under sub-clause (d), 
That sub-clause relates to “any village of 
which the land’ revenue alone has been 
granted in nam, ete.,” that is, any separated 
part of a whole village so granted in inam. 
In the present case, the inam lands are a few 
acres in a whole village, these few acres were 
granted toa templeand there is nothing to 
show that the whole village had been granted 
in inam and thatthe disputed lands are a 
separated portion of such an inam village. 
All ¢namdars ara not landholders under the 
Estates , Land Act. Benson and Sundara 
Aiyar, JJ., held that the pre-setilemené 
mamdar was not a landholder and even if 
the inam was a whole village, it was not an 
estate. [See Todikonda Buchi Virabkadarayya 
v. Sonti Venkanna (1)]. Similarly Abdur 
Rahim, J., seems to have held in Muthusawmi 
Fillay v. Jafar Husain Khan Sahib (2) 
that thoe two facts alone, namely, that the 
landlord is an ¿namdđar and that the tenant 
has got a permanent occupancy right, will not 


“bring the inam land within the definition of 


an estate, In the result, I hold that the 
Civil Courts have not lost jurisdiction over 
suits for rent brought by an ¢namdar unless 
itis alsoshown that the nam lands come 
within the definition of estate or part thereof, 
and reversing the judgment of the learned 
Subordinate Judge, I direct the suit to be 
tried (on the question other than the question 
of jurisdiction and the question of the 
defendant’s skudzvaram right) and to be 
disposed of according to law. 
Costs hitherto will abide the result, 


Order reversed, 
7 = Ind, Cas. 769; 24 M, L. J, 659; (1918) M W. 
(2) 14 Ind. Cas. 215, 
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OUDH JUDICIAL COMMISSIONER'S 
` COURT. 
„Sedonp Orvin Arrear No, 240 or 1912. 
November 17, 1913. 
Present:—Mr. Lindsay, J. C. 
Thakur SANWAL SINGH—Ptaintizr— 
APPELLANT 
versus 
BHIKHARI AND ANOTHER— DEFENDANTS — 
: RESPONDENTS, 

U. P. Land Revenue Act (IIT of 1901), s. 238 cl. (k), 
— Partition of mahal—Jurisdiction of Civil and Revenue 
Courts—Suit for declaration that plaintif is entitled 
to land allotted to defendants in partition—Oivil Oourt, 
power of, to rectify errors in partition by Revenae Court 
—Revenue Court, order of, referring, objector in partition 
proceedings to Civil Oourt, effect of -Second appeal, fresh 
case set up, entertainability of-—Practice—Pleadings. 

A suit for possession, by a declaration that the 
plaintiff is entitled to a portion of the land wrongly 
allotted to the defendants in partition by the Revenue 
Court, does not lie in the Oivil Court, in view of the 
exclusive provisions of section 233 (%) of the U. P. 
Land Revenue Act. It is clearly a matter relating to 
the partition of a mahal, for the plaintiff's claim cannot 
be decreed without affeoting the partition come to by 
the Revenue Court. 

Jagan Nath Parshad v. Ram Dutt, 11 Ind. Cas. 631; 
14 0. O., 153, Tribent Sahai v. Gokal Prosad, 9 Ind. 
Oas. 475; 8 A. L. J; 244; 33 A. 440 and Jagan Nath v. 
Tribent Sahat; 1 Ind. Cas. 696; A, W. N. (1908) 274; 
81 A. 41, referred to. , 

When on au objection being raised in a partition 
proceeding, the Revenue Court referred the objector to 
the Civil Court for his relief: 

Held, thatit could not be argued therefrom that 
the partition was made subject to the decision of the 
Civil Court upon the point objected to. 

Ohokhey Singh v. Jote Singh, 1 Ind. Cas. 166; 12 0. 
C. 288; 13 C. W. N. 274 (P. C.); 11 Bom. L. R. 

A. L. J. 100; 9 C. L. J. 151; 5 M. L. T. 167; 31 A, 73; 
19 M. L. J. 123, distinguished from. 

A case not setup iu the Oourts below cannot be 
allowed to be raised in second appeal, 

Appeal from the decree of the District 
Judge, Hardoi, dated 220d March 1912, 
upholding that of the Subordinate Judge, 
Unao, dated 15th August 1911. 

Pandit Gokaran Nath Misra, for the Appel- 


lant. 

Mr. A. P. Sen, for the Respondents, 

JUDGMENT.—The point for decision in 
this second appeal is whether the suit which 
was brought by the plaintiff-appellant was 
. entertainable by a Civil Court with reference 
“to the provisions of section 233, clause (k), 
of the Land Revenue Act (III of 1401). The 
facts of the case, so far as it is necessary to 
state them for the purposes of this judgment, 
are that the plaintiff’s father, Nidban Singh, 
was the owner of a l4-annes 7% piesa share in 
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Mauzı Roshanabad. There were two other 
co-sharers in this village, one Jodha Singh 
who owned one anna and another Bisram 
Singh who owned 43 pies. In February , 
1874 Jodha Singh transferred his one-anna 
share to Tulsi Ram, the father of Bhikhari, 
the first respondent in this case. Out of this 
One-anna share an area of 8 bighas 3 biswas, 
consisting of various plots of land and groves, 
‘was reserved from the sale. After the death 
of Jodha Singh his son transferred this 
reserved area to Nidhan Singh, the father 
of the plaintiff. This was on the 18th July 
1892. As a result of these transactions 
Nidhan Singh became the owner of a fourteen- 
aunas and seven and a half-pies share plus an 
area of 8 bighas and 3 biswas . reserved out of 
what was once Jodha Singh’s one-anna share. 
The first defendant Bhikhari became the 
owner of Jodha Singh’s one-anna share less 
this reserved area, while Bisram who is the 
defendant-respondent No. 2 was still the 
owner of the 43 pies which originally 
belonged to him. In 1909 these defendants 
applied to the Revenue Oourt for partition 
of their shares into a separate mahal, and it 
is admitted thata partition in due course 
was carried out by which two mahals were 
constituted, one of 14-annas 73-pies belonging 
tothe plaintiff, Sanwal Singh, while the other 
consisting of a l-anna 43-pies share belong- 
ing to the two defendants. The case for the 
plaintiff is substantially this. He says that 
when this partition was carried out due effect 
was not given to the transfer of 8 bighas 3 
biswas to him which, as has already been 
stated, at one time formed the l-anna share 
of Jodha Singh, Itis admitted that the 
plots which went to make this reserved area 
have heen allotted to.the plaintiff's makal, 
but his caseis thatin lieu of these plots 
other plots were assigned to the mahal of the 
defendants with the resilt that the plaintiff, 
instead of having a 14-anna 74-pies share 
plus 8 bighas and 3 biswas, has only got 14 
annas and 7} pies. The present suit was 
brought, therefore, for a declaration that the 
plaintiff was entitled to 8 bighas 3 biswas out 
of the mahal belonging tothe defendants 
and there wasalsoa prayer that possession 
might be awarded to the plaintiff. In his 
plaint he specified certain numbers which in 
his opinion corresponded tothe area to which 
he was entitled and he asked fora dearee 
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in respect of those specified plots or, in the 
alternative, if the Court thought fit to award 
him any plots of the same nature and value, 
for a decree for such plots. Both the Courts 
below have dismissed the suit on the ground 
that it is barred by the provision of section 
233 (k) of the Land Revenue Act. In appeal 
it bas been contended that this decision is 
erroneous, but after considering the argu- 
- ments which “have been put forward and the 
various cases which have been referred to, 
it appears tome thatthe view of the law 
taken by both the lower Courts is correct. 
The terms of section 233 (k) are very clear. 
It is laid down that no person shall institute 
any suit or other proceeding in the Civil 
Court with respect to any of the following 
mattera:—‘(k) partition or union of mahals 
except as provided in sections 111 and 112.” 
If we look to the substance of the case put 
forward by the plaintiff it seems quite clear 
that what he is wanting is to have allotted 
to him an area of 8 bighas odd out of the 
mahal belonging to the defendants. This 
seems to be clearly a matter relating to the 
partition of a mahal, for the relief which the 


plaintiff claims cannot be given to him ` 


without affecting the partition which has 
already been come to by the Revenue Court. 


There can be no doubt that on the facts, as | 


stated, the plaintiff has not been awarded the 
full measure of his righta in the Revenue 
Court. Itis admitted that the defendants 
have got in their mahal an area of 8 bighas™ 
odd more than ought to bein it. But the 
question is whether this mistake having been 
made in the Revenue Court, can be corrected 
. by a suit laid in a Civil Court, The authori- 
ties seem to. be very clear on this point. I 
would refer in the first instance to the case 
reported as Jagan Nath Parshad v. Ram Dutt 
(1). That was a case in which in carrying 
out a partition some error had been commit- 
ted by the Revenue Court in the matter of 
the allotment of shares. : Mr. Chamier in 
ihe judgment in that case remarked: “What 
we have to see is, whether the two plots 
were ultimately at the partition allotted to 
the appellants or to the respondent; and 
that must be decided upon the lots.” 
Further on he says: ‘What one has to do 
is, to find ont what was finally decided in 
the case.” Here it was finally decided 


(1) 11 Ind. Oas; 681; 14 O. O. 168. 
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“that the plots were to ga to the appel- 
lant.” It is quite clear from this that the 
view of the law taken in this judgment 
was that a Civil Court would notgo behind 
the partition proceedings in order to correct 
av error in the allotment cf lands. A similar 
view of the law was taken in Tirbeni Sahat 
y. Gokal Prosad (2). In that case by a mis- 
take of an Amin some wrong plots had been 
allotted to one of the parties. It was held 
that no suit would liein a Civil Court to 
correct the error. Another case which may 
be usefully referrel to is the one reported 
as Jagan Nath v. Tirbent Sahat (3), the facts 
of which are very similar to the case now 
before me. There the plaintiff alleged that 
a certain grove had at the timeof parti- 


tion been wrongly allotted to the defend- 
ant’s mahal. He claimed a decree for a 
declaration that he was entitled to this 


grove and also asked for possession. It was 
held that his remedy was in the Revenue 


‘Court and if’ there was any mistake in the 


proceedings of the Court conducting the 
partition, an appeal against the order 
should have been made, as provided, in 
the Revenue Court. Rightly or wrongly, how- 
ever, the Revenue Court had awarded to the 
defendant what the plaintiff said should 
have been allotted to his mahal and the 
Judges were of cpinion that this was slearly 
a matter relating to the partition of a mahal 
and that civil suit was barred by the provi- 
sions of section 238 (k). No doubt, as has 
been pointed out by the learned Counsel for the 
appellant, his client raised objections on more 
than one occasion in the Revenue Oourt 


.and claimed that the 8 dighas and 3 biswas 


should be allotted to his mahal. One 
objection was dismissed in a summary 
fashion, and as to another objection which 
was made at a later stage it was said that the 
plaintiff would get his relief from the Civil 
Court. However, this does not appear to me 
to affect the question for decision, and I 
do not think it canbe argued that because 
the plaintiff was told by the Revenue’ Court 
that he could work out his remedy in a Civil 
Court he can now say that any orders for par- 
tition were made subject to what might after. 
wards be decided in a civil suit between the 
parties. The case went on in the Revenue 


(2) 9 Ind. Cas. 475; 33 A. 440; 8 A Ii, J. 244, 
(3) 1 Ind. Gas. 696; 31A. 41; A.W.N, (1908) 274. 
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Courts to a finish and the partition was in 
due course confirmed by the Collector. The 
authorities all appear to me to be against 
the appellant and I hold accordingly that 
the decision of the lower Appellate Court 
was perfectly correct. The learned Counsel 
has referred to a case reported as 
Ohokhey Singh v. Jote Singh (4) which is 
a decision of their Lordshsips of the 
Privy Council, but it appears to me 
that the facts there are quite different from 
the facts of the case now under consideration. 
The proceedings in that case had been 
taken-in the first instance under the old 
Land Revenue Act XVII of 1876 and the 
plaintiff in the. subsequent civil sait had 
before the Revenue Court intimated his 
intention of bringing a suit in the Civil 
Court. Here the plaintiff never disclosed 
any intention of bringing such a suit, on the 
other hand he was pressing for the decision 
of his objection by the Revenue Court itself, 
and if any order was given adversely to him 
by the Court of first instance he ought to 
have taken itup in appeal to the higher 
Revenue Authorities. $ 


‘Another point has been raised on 
behalf of the appellant. It is argued 
that there is no bar to his being 


declared an under-proprietor in the defend- 
ant’s mahal in respect of an area of 
8 bighas 3 biswas. This argument is based 
on the fact that when the land was exempted 
from sale by Jodha Singh it was described 
as being bila-legand and on the strength of 
certain rulings of this Court it is contended 
that land which has been describad in this 


manner in a deed of sale should be treated ` 


as an under-proprietary holding. This case, 
however, was not set up in the Courts 
below and that would be one reason why it 
should not be entertained now so as to 
entitle the appellant to have it declared 
that his suit was maintainable in the Civil 
Court, and there is also another reason put 
forward by the learned Counsel for the 
respondents which seems to me to be a valid 
one. If the plaintiff's case is that the par- 
ticular plots which were exempted by Jodha 
Singh are held in under-proprietary right 
the answer is that those particular plots have 


(4) 1 Ind. Oas. 166; 12 O. 0. 288; 13 C. W. N. 274, 
(P.C.); 11 Bom. Lu. R. 69; 6A. L. J. 100: 90, L.J. 
161; 5 M. L. T. 167; 31 A. 73; 19 M. L. J, 123, 
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been allotted to this mahal. What he is now 
seeking to do is to have other plots of equal 
area and quality allotted to him in the defend- 
ant’s mahal with a declaration that in respeot 
of them he is entitled to the status of an 
under-proprietor, I do not think that this can 
The result is thatthe decision of 
the lower Appellate Court is confirmed. This 
appeal fails and is dismissed with costs 
Appeal dismissed, 


CALOUTTA HIGH COURT. 

Seconp Civ APPEAL No. 3143 or 1911. 

f March 4, 1914. 
Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
ANNADA PROSAD DUTT—Derenpant— 
APPELLANT 
versus 
JOGESH CHANDRA SEN GUPTA- 

AND ANOTHER— PLAINTIF¥S— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104; Sch. T, 
0. I,17.18;"Sch. H, para. 14—Arbitration— Reference 
by only some of parties—Non-joinder, objection as io—~ 
Waiver—Refusal by Jourt to remit award —Appeal. 

Where the plaintiff and some of the defendants 
joined in a petition for reference to arbitragion with- 
out making the other defendants parties, and at no 
stage before the Court any objection was taken upon 
the ground of non-joinder: 

Held, that the reference to arbitration was not bad 
by reason of non-joinder, for, applying the princi- 
ple set forth in rule 13 of Order I of the Civil Pro- 
cedure Code, the right to object upon that ground 
was waived. f 

Under paragraph 14 of Schedule II of the Civil 
Procedure Code, a Court may remit an award to an 
arbitrator upon the ground that the award has left 
undetermined one of the matters referred; but if- 
the Court after considering the objection made upon ` 
this ground refuses to remit the award to re-considera. 
tion, no appeal lies from such refusal. 


Appeal from the decree of the District 
Judge of Dinajpur, dated August 5, 1911, 
confirming that of the First Munsif of 
Dinajpur, dated June 29, 1910. 

Babus Jogesh Ohandra Roy and Bankim 
Chandra Mukherjee, for the Appellant. 

Babus Mohendra Nath Ray and Prokash 
Chandra Majumdar, for the Respondents. 

JUDGMENT.—This wasa suit for declara- 
tion of title to and for possession of a plot of 
lard and for declaration of the plaintiff's right 
of way over another plot, The appellants 
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together with several other persons were made 
defendants. Theissues were settled on the 10th 
September 1909. On the 11th of February 
1910 the plaintiffs and the appellant filed a 
. petition before the Munsif nominating three 
persons as arbitrators and saying, “we shall be 
fully bound by the decision that will be made 
by the said three gentlemen on the matters 
in this suit.” Thereupon the Munsif passed 
an order appointing the three gentlemen 
arbitrators in the case, directing that the 
record should be sent to them and directing 
them to submit their award within a certain 
time. - The arbitrators accordingly submitted 
an award in favour ofthe plaintiffs. The 
. appellant objected to the award on various 
grounds. The objection was overruled by 
the Munsif; and in' -accordance with 
paragraph 16 of the second Schedule of the 
Code of Civil Procedure he pronounced 
judgment according .to the award. The 
defendant-appellant appealed to the District 
Judge. His appeal was dismissed mainly upon 
the ground that no appeal lay. This appeal 
was then made to this Court. 

A preliminary objection has been made by 
the respondent.that no appeal lay to the 
District Judge and, therefore, no appeal lies 
to this Court. On behalf of the appellant it 
has been argued first that the reference to 
arbitration was bad by reason of non-joinder 
of the other persons who had been made 
defendants in the suit. It is unnecessary for 
us to decide whether, if there were such a 
defect in the case, an-appeal would lie to this 
Court, for applying the principle set forth 
in rule 13, Order I, lst Schedule of the Code 
of Civil Procedure, we hold that the right to 
Object upon this ground was waived. The 
appellant joined in a petition for reference to 
arbitration without making ‘these other 
persons parties and at no stage before the 
Munsif was any objection upon the ground 
of non-joinder made, 

Itis then -contended that all the ques- 
tions at issue were not referred to the 
arbitrators. I6 is pointed out that one 
of the issues in the case was the issne of 
limitation and that nothing is said apon the 
subject of limitation in the award of the 
. arbitrators. As we have pointed out the 
issues had been drawn up and wereon the 
-record at the time the record was sent to 
the arbitrators for their decision, The 
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appellant never suggested before the Mansif - 


that this issu was not referred to the 
arbitrators with the other issues in the case. 
His objection before the Munsif was that 
the issue was referred but was not decided. 
This contention fails. 

The third contention is that the issue of 
limitation was referred to the arbitrators but 
was not decided by them and that upon that 
ground the award was a bad award. Now 
under paragraph 14 of the second Schedale of 
the Code of Qivil Procedure a Court may 
remit an award to an arbitrator upon such a 
ground. as this, namely, that the award 
has left undetermined one of the matters 
referredto arbitration. But if, as in the 
present case, the Court after con- 
sidering the objection made upon this 
ground refuses to remit the award to re-con- 
sideration, no appeal lies from the refusal 
to remit the award. Further when a Court 
has refused to remit an award upon such a 
ground the Court is bound under paragraph 
16 to pronounce judgment according to the 
award, and no appeal lies from a judgment 
so pronounced. No appeal, therefore, lay to 
the District Judge on this ground and no 
appeal lies to this Court. 

The result is that the appeal is dis- 
missed with costs; We invite attention 
‘to the forms headed “application for an 
order of reference’ and “order of refer- 
ence” in the appendix to Schedule Il of 
the Code of Civil Procedure. It is desirable 
that these forms should be brought into use, 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civin Revision APPLIGATION No. 160 or 1913, 
April 3, 1914. 

Present:— Justice Sir George Knox, KT, 
RAMCHANDRA. SINGH—Puatstier— 
APPELLANT 
versus 
Musammat DURGA DE VI—DEFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1908) s. 20—Payment of in- 

terest—Burden of proof—Limitation. 
Under section 20 of the Limitation Aot the pay- 
ment of interegt must be proved to have been made 
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either by the debtor. himself or by his agent duly 
authorized in this behalf, 


Revision against an order of the Small 
Canse Court Judge, Meerut, dated 11th of 
July 1918. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Harendra Krishna Mukerji, for the 
Respondent. 


JUDGMENT.—This is a claim for 
Rs. 372-11-0, principal and interest, due on a 
bond dated the 17th of June 1907. The 
bond was for Ra. 98. . 

The claim was brought in the Court of the 
Judge of Small Causes at Meerut. The 
defendant denied the claim and urged that 
the suit’ was barred by limitation. 

The plaintiff in his pleint tries to take the 
case out of the bar of limitation by a statement 
made in the plaint that one Naubat Singh, 
Mukhtar-i-am of the person responsible for 
payment, before the expiration of the pres- 
cribed period, paid the sum of Rs. 5 as 
interest due on the debt. Under the 
circumstances the burden lay upon the 
plaintiff to prove that thissum of Rs. 5 was 
paid as interest on this debt and was paid 
by an agent duly authorized to make such 
payment as interest by the person liable 
for the payment. So far as the record 
shows no witnesses were put forward by the 
plaintiff, There was the bond and there was 
the Mukhiarnamah-am and the pleadings of 
the parties. The Judge of the Small Cause 
Court came to the following conclusion 
upon the matter before him; “The pay- 
ment of interest by. Naubat Singh, the 
Mukhtar-t-am of the widow of Narain Singh, 
does not save limitation under section 20 
of Act IX of 1908. Besides this the 
Mukhtarnamah-am executed in favour of the 
agent Naubat Singh does not authorize him 
to revive any debt.” 

I bave heard parties on both sides and I 
have looked carefully into the payment of the 
sum of Rs. 5, which is a payment recorded by 
the plaintiff, and there is nothing on the record 
to show that the defendant wasin any way 
conscious that the sum of money was being so 
paid. As a matter of fact he denies the claim 
altogether. The payment of Rs. 5 paid in 
this way on the very last day of limitation 
ig open to suspicion. The Mukhiar.-am ia an 
ordinary Mukhtar-t-am and inspite of very 
wide powers given does not specify a power 
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which would immediately cover this transac- 
tion. 

I cannot think it likely that when this 
question was being argued before the Court 
the plaintiff, if he had witnesses to prove 
the two facts, 2.e., that the payment was a pay- 
ment as interest and, secondly, was a payment 
by a person duly authorized to make the pay- 
ment as interest, would not have produced 

-them and tendered them in the case. 

I am not satisfied that the decree is a 
decree not according to law. A 

I, therefore, dismiss this application; I make . 
no order as to costs. 

Application dismissed. 





ALLAHABAD HIGH COURT, 
Seconp Crvit Appa No. 405 or 1913, 
March 21, 1914. 

Present:—Mr, Justice Tudball. 

MATA PERSHAD MISSER AND OTHURS— 
‘DEFENDANTS—APPELLANTS 
VETEUS 
GAJADHAR LOHAR AND orates-— 
PLAINTIFES-— RESPONDENTS. 

Hvidence—Mortgage—Proof of copy from registration 
—Fised-rate holding—Sub-tenancy in sir holding— 
Acquisition of fimed rate holding—Land mortgaged by 
sub-tenant of sir—Mortgagee continuing in possession, 
effect of. 

The mere production of a copy of mortgage-deed 
is not sufficient to prove the mortgage. 

A sub-tenancy of sir landin 1864 could not develop 
into a fixed-rate tenancy. 

Obiter.—If the fact were established that a sub. 
tenant of sir land mortgaged his plot with possession 
to a mortgagee and the sir rights vanished and the 
mortgagee continued to hold as tenant and occu- 
panoy rights were acquired, then the acquisition 
would enure for the benefit of the mortgagor and 
on redemption the latter would be entitled to 
possession. 

Second appeal from the decision of the i 
District Judge of Mirzapur, dated 10ch4 
January, 1913, 

The Hon’ble Mr. Gokul Prashad, for the 


Appellants. h 
Mr. Nawal Kishore, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a redemption suit which has some rather 
peculiar features. The plaintiffs-respondents 
are Lohars by caste, heirs and representatives 
of Ganpat and Kishan Dayal Lohars, the 
alleged original mortgagors. They seek 
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to obtain possession, on redemption of a 
mortgage, dated 4th June 1865, of an area, 


3 bighas 18 biswas, plot No. 138 in the, 


village, “a fixed-rate tenure.’ The mortgage, 
they claim, was for the sum of Rs. 150 and 
was redeemable on payment of this sum, 
interest and profits being deemed equal. The 
date fixed for payment was llth June 1911. 
The plaint shows that they clearly claimed 
to redeem a fixed-rate tenure which they 
state was mortgaged to Jaipal Misser, the 
predecessor-in-title of the contesting defend- 
ants, 

They produced a copy of the deed obtained 
from the Registration Department. They cal- 
led on the opposite party to produce the 
original, but the latter failed to do so. 

The contesting defendants denied the 
mortgage in toto. They claimed that Jaipal 
Misser was the tenant of a large holding at 
fixed rates of which the area in dispute 
was one plot, that the holding was recorded 
as such at the revision of Settlement in 1832 
and continuously ever since and they had 
held ib as such and not as mortgagees. The 
Mansif framed two issues: 

(1) Are the plaintiffs the fixed-rate tenants 
of the plot in dispnte or the defendants ? 

(2) Did Ganpat and Kishan Diyal, ancestors 
of the plaintiffs, mortgage the plot in dispute 
to the defendants’ ancestor and, if so, on what 
condition P 

On the firat point he held that the plaint- 
iffs had utterly failed to prove that 
they were the fixed-rate tenants of the 
jand. 

In regard to the second point he held that 


it-was unnecessary to, decide it but remarked 
as follows: — 


“The plaintiffs’ only evidence regarding 
the fact of the mortgage is the copy of the 
registered mortgage-deoed, executed by Gaupat 
‘and Kishan Diyal in favour of Jaipal in 
1866. (N.B. In the copy of the judgment the 
year is given as 1873, but this is clearly an 
error), As itis not proved that the plaint- 
iffs’ ancestors were} the fixed-rate tenants of 
the plot and also as the plot formed part of 
the Zemindar’s str land, the plaintiffs’ ances- 
tors could not transfer or mortgage it and 
hence if they executed any sort of mortgage- 
deed of the land in dispute the plaintiffs are 
not entitled to get redemption of it.” He 
dismissed the suit, 
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The plaintiffs appealed. 

The learned District Judge held: 

(1) that at the date of the mortgage the 
plot in question was the sr land of the 
Zemindar and the plaintiffs’ ancestors were 
tbe sub-tenants thereof; 

(2) that though it was difficult to under- 
stand how any body could take a mortgage 
of so precarious a tenure for so large a sum 
as Rs. 150 still the mortgage was established 
by the production of the copy; 

(8) that the mortgagee, Jaipal Misser, pro- 
bably in collusion withthe Zemindar and after 
payment of money, must have had himself 
entered at the revision of records in 1882 as 
a fixed-rate tenant; , 

(4) that the mortgagor was entitled to 
redeem his mortgage; 


- (5) thatitwas unnecessary for the plaintiffs 

to prove that their ancestors were fixed- 
rate tenants; that they had proved a subsisting 
mortgage and were entitled to possession 
on redemption, but that they could not 
step into the shoes of the mortgagees, who 
are now the fixed-rate tenants, as they 
were not the mortgagors of a fixed-rate 
tenancy; they wereonly entitled to possession of 
the tenancy which their ancestors mortgaged. 

He made each party pay their own costs. 
The decree drawn up was for redemption 
of the plot in dispute and in case the 
payment was not made on or before the 
10th February 1913, the plaintiff was to be 
debarred from all rights to redeem. The 
mortgage being usafructuary, the latter 
portion of the decree is obviously wrong. 
in case of default, the decree should direst the 
property to be sold. The property in the 
present case as held by the Court below 
is a sub-tenancy of sir land, which under 
the law in force in these Provinces at the 
present time is not transferable and cannot 
be sold. 

The defendants appeal. 

The first ground of appeal is that the 
sub-tenancy of srland, which the lower 
has found to be the 
mortgaged property, no longer exists and, 
therefore, no redemption can be decreed. 

The second ground is that the ontry at 
the last revision of records in 1882, that 
the defendants are tenants at fixed rate, is 
conclusive evidence of that fact and the 
Court cannot go behind it, 
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The third is that the suit being clearly one 
for redemption of a fixed-rate tenancy, the 
Court below had no power to grant redemption 
of a different property. 

The fourth is that a sub-tenancy is not 
transferable and, therefore, redemption cannot 
be decreed. 

The fifth is practically the same as the first, 
boing a plea that the Zemindar having given 
up his” sir rights the sub-tenancy. vanished 
long ago and, therefore, the mortgaged pro- 
perty no longer exists. 

At the hearing of the appeal it seemed to 
me that there was no legal evidence on the 
record to establish the fact of the mort- 
gage. The case was adjourned to allow 
of the record being thoroughly. examined 
and to enable the point to be fully argued. 

The defendants totally deny that there 
was ever a mortgage at all. The evidence 
accepted by the lower Appellate Court shows 
that plot No. 138 old (new No. 208) was 
recorded at the first revision of records in 
1840-1842 (the Permanent Settlement was 
made, in 1793) as the sir of the Zemindars. 

In 1864 (according to some old papers 
produced and accepted in evidence by the 
Court below) it was recorded as in the 
cultivation of one Sitlu lohar. The latter 
was the father of Ganpat and the uncle 
of Kishan Dayal, the two alleged mortgagors, 
The plot was one of seven plots entered 
against Sitla, 

The mortgage-deed is dated 1866. In 
that same year three months before the mort- 
gage the Zemindariin the village changed 
hands. 

In 1870 the owners of the Zemindari 
again sold it to Musammat Mogeshar Kuar 
and in the sale-deed mentioned the fact 
that a large area was being held by Jaipal 
. Misser as a fixed-rate tenant, the present 
plot being a portion thereof. There is ov 
the records an admission by the defendant 
Mata Pershad that Jaipal, his father, was 
the karinda of Babu Nawal Kishore Singh, 
the husband of Musammat Mogeshar Kuar. 
In 1871 the plot is entered asin the culti- 
vation of Jaipal, but in brackets are ən- 
tered the words “jot Sitlu” to show that it 
was land which had been held by Sitlu. 

Of the seven plots entered in 1864, as 
being cultivated by Sitlu, I. find five are 
still recorded in 1871 as cultivated by 
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him. One is the plot in question and one 
No. 123 is entered as, cultivated by Moti 
lohar with the words ‘jot Bisheshar Kuar” 
in brackets. 

At the revision of records in 1882, Jaipal 
Misser was recorded as the fixed-rate ten- 
ant and he and his descendants have always 
been so recorded since then. It has once 
been mortgaged by the family since. 

Tt will thus be seen that Ganpat and 
Kishan Dayal have never, so far as the 
evidence goes, been recorded as the tenants 
or sub-tenants of the plot. No right of 
occupancy, either ordinary or at fixed rates, 
is disclosed as ever having accrued to them 
or Sitlu. 

The District Judge has inferred from the 
fact that the ‘mortgage deed purports to 
have been executed by Ganpat and Kishan 
Dayal, that Sitlu must have been dead in 1866 
and that the entry of his name in 1871 
was an error, but the copy of the dead 
itself shows that Sitlu was alive in 1866 
as he was present at the time of regis- 
tration. 


The District Judge has also coneluded 
that the entry of Jaipal Misser as fixed-rate 
tenant at the revision of 1882 must have 
been brought about by Jaipal by payment 
of money to the Zemindars. This isa mere 
inference, there is no evidence to support 
it. The entries made at Settlement time 
and at revisions of records are duly verified 
and attested and it is impossible to infer 
that they are wrong because they conflict with 
the entries to be found in the papers of 
1864 and 1871. The records of these two 
years which were produced in evidence, were 
not produced from the custody ofa record 
room. They are third copies produced by 
a patwart and are said to be copies which 
were left in the custody of the patward 
according to the rules of those times, 
Such a custody ig by no means a guarantee 
of their being pure and undefiled. How- 
ever be that as it may, ib seems to me 
that there is no evidence on the record to 
establish the mortgage. The mere production 
of a copy of the deed is not sufficient to 
prove the mortgage. No attesting witness 
has been called. Notone of the witnesses 
who has been called saw the execution, All 
that they can state is that they heard of 
tho mortgago from Ganpat. Thoro is no 
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entry of the mortgage to be found in any 
record,. public or private. Tbe fact thata 
deed was registered shows that a deed was 
drawn up and executed by some one, but 
there is no legal evidence of a subsisting 
mortgage of this plot by Ganpat and Kishen 
Dayal in favour of Jaipal. 
state that Ganpat used to cultivate the 
plot and said that he had mortgaged it. 
The plaintiffs seek by their suit possession 
of a fixed-rate tenancy in plot No. 138 (208 
new). There is not a scrap of evidence to 
show that they or their predecessor-in-title 
ever held such a right. 

A sub-fenancy of sir land in 1864 or 
1865 could not develop into a fixed-rate 
tenancy (vide the definition of the latter class 
of tenancy). 

It is possible if the sir rights vanished 
that a sub-tenant might become a tenant 
and acquire a right of occupancy; and if 
the fact were established that a sub-tenant 
of str land mortgaged his plot with pos- 
session to a mortgagee and the sir rights 
vanisbed and the mortgagee continued to 
hold as tenant and occupancy rights were 
acquired, then the acquisition would enure 
for the benefit of the mortgagor and on 
redemption the latter would be entitled to 
possession. In my opinion, however, the evi- 
dence on the record does not establish tne 
mortgage as a subsisting mortgage or even 
establish mortgage itself. The mere produc- 
tion of a copy of the deed is insuficient 
in law, 

On this ground the suil was ‘bound to 
fail. I, therefore, -allow the appeal. The 
suit will stand dismissed with - costs in all 
Jourts; those in this Court including fees on 
the bigher scale. 

- Appeal decreed, 
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OUDH JUDIOL[AL COMMISSIONER’ S 
COURT. 

First Orvin, Arrear No. 90 or 1911. 
November 17, 1913, 
Present:—~Mr. Lindsay, J. C. 

Lala PARBHU DAYAL -DEFENDANT — 

APPELLANT 
versus 
BABBAN LAL AND ANOTHER — PLAINTIFES — 
KANIZ FATMA BEGAM AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 100— 
Will creating charge by way of annuity—Charge upon 
tmmoveable property, whether enforceable against bona 
fide transferee for talue without notice—Mortgage and 
charge, distinction between— Registration of charges not 
compulsory—-Document, creation of charge by, not 
compulsory—Lien, legal and equitable, admission of. 

Where a charge upon an immoveable property was 
created by a Will, the registration of which was not 
compulsory and of the terms of which a stranger, 


the auction-purchaser, could not have been congniz- 
ant: 

Held, thatthe charge could not be enforced as 
against the auction-purohaser, he being a bona fide 
purchaser for value without notice. 

Maina v. Bachchi, 28 A. 655; 3 A. L. J. 661; A. W, 
N. (1906) 166, dissented from. 

A charge does not operate to transfer to the charge- 
holder any interest in a specific immoveable property 
as a mortgage does, 


Appeal from the decree of the Subordinate 
Judge, lucknow, dated 15th February 1911. 


Babu Basułev Lal, for the Appellant. 
Pandit Jagmohan Nath Ohak, for the Re- 
spondents, 


JUDGMENT.—A number of questions, 
both of law and fact, are raised in the grounds 
taken in the memorandum of appeal, but for 
the purpose of disposing of the case it is 
tiecessary to deal only with the plea contained 
in the 10th ground of the memorandum. If 
this is accepted the appeal must be allowed, 
The plea is one of law, namely, that a charge 
upon immoveable property cannot be enforced 
against a bona fide purchaser for value 
without notice. 


The facts may be stated shortly: 

One Darogha Wajid Ali died on the 14th 
December 1876. By a Will, dated the 29th 
May 1875, he bequeathed the bulk of His pro- 
perty to his son, Syed Nazir Hasan, with 
direction to pay certain annuities from the 


revenues of his immoveable property. One 


of those annuities was in favour of a younger 
son, Amir Hasan, who is still alive. He was 
to receive a stipend of Rs. 60 per mensem 
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which was to be payable to him and his issue 
“naslan bed nasian.”’ It was further directed 
by the Will that on failure of issue the allow- 
ance was tostop, theright to receive the 
money reverting tothe owner for the time 
being of the estate. 

Amir Hasan has alienated the right to 
receive this annuity and it has eventually been 
transferred to the plaintiffs who brought 
the suit, out of which this appeal has arisen, 
for recovery of arrears of the annuity due 
in respect of the six years 1904-1909. A 
number of defendants were impleaded on the 
ground thatthey had taken transfers from 
time to time of certain portions of the im- 
moveable property which once constitated the 
estate of Darogha Wajid Ali. The allega- 
tion in the plaint was that these transferees 
took the property subject to the charge and 


that the property in their hands was liable to ° 


satisfy the claim which was for Rs. 4,320 
plus interest, Rs. 1,533-9-6, calculated at the 
rate of 12 per cent. per annum. 


One of the defendants in the case was the 
present appellant, Lala Parbha Dayal, who 
in December 1903 purchased in execu- 
tion of a decree a two-third sharein Aima 
Mau, one of the villages which had 
belonged once to Wajid Ali. It is said, 
_ and there is nothing to contradict the state- 

“ment; that the property was so purchased 
upon the faith of the description given in the 
sale proclamation, a description which did not 
sét out that the property intended to be sold 
was subject to any charge. 

It is expressly stated in the lower Court’s 
judgment that Parbhu Dayal, the appellant, 
was one of the several defendants who raised a 
plea of non-liability on the ground of bona 4de 
purchase for consideration without notice of 
any lien. The fourth issue raised the 
question whether the property in the hands of 
the auction-purchaser was subject to the 
charge. The Subordinate Judge dealt very 
briefly with the point. He held that under 
clause 4 of the Will the immoreable property 
- which was disposed of by the Willhad been 
made subject toa charge in favour of the 
annuitavt. He did not atall discuss the 
further question whether that charge was 
capable of being enforced against a bona fide 
purchaser for value without notice. 

In the event he gavea decree against all 
the defendants for the principal sum claimed 
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together with interest at half the rate 
demanded in the plaint, 

Only the defendant Parbhu Dayal has 
appealed. It is. not necessary for me to 
discuss auy of the pleas raised in his appeal, 
except one. I do not propose to examine the 
argument as to whether under the provisions 
of the Will the annuity, recovery of which ia 
sought, isa charge upon the immoveable 
property left by Wajid Ali. I will assume 
for the purposes of this case that Wajid Ali 
by his Will made his immoveable property Bes 
curity for the payment of this annuity to his 
son, 80 as to constitute a charge within the 
meaning of that expression as used in section 
100 .of the Transfer of Property Act. But 
does it necessarily follow from this that the 
annuitant, inorder torealise what isdue to him, 
is entitled to follow the property in the hands 
of abona fide purchaser for value without 
notice of the fact that such a security had 
been made? It is quite clear that the making 
of the charge does not operate to transfer to 
the annuitant any interest in a specific 
immoveable property as in the case of a 
mortgage, and this distinction in the nature 
of these two transactions is of great import. 
ance audin the opinion of the learned author 
of the Law of Mortgage in India (Ghose, 4th 
Edition, page 104) constitutes the réason of 
tle rule which obtains in England that a 
mere charge may not be enforced against a 
bona fide purchaser for value without notica. 
Again at page 129 ofthe same work the 
author points, out another objection to 
the enforcement of charges against such 
persons by showing that charges may be 
created without any written instrament 
and in such cases they are wholly untouched 
by the provisions of the Registration Act. 
“They confer rights in rem and it would 
certainly be a great hardshipif they could 
be enforced against bona fide purchasers for 
value.” Further at page 149 the rule is laid 
down in general terms, but the view thus ex- 
pressed has not been accepted in one judg- 
ment of the Allahabad High Oourt, the case of 
Maina v. Rachchi (1), in which the learned 
Judge gave it-as his opinion that it was 
much too broad a proposition to state that 
in all cases where by act of parties or opera», 
tion of law immoveable property of one 
person is made security for payment of 


(1) 28 A. 655; 3 A, L, J, 661; A. W. N. (1908) 165. 
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money to another and the transaction does 
not amount to a mortgage, the security will 
not be enforced against bona fide transferees 
for value without notice. In support of this 
opinion the learned Judge points out that the 
Transfer of Property Act recognises the right 
to enforce a charge as well asa mortgage. 
As to this, of course, there can be no dispute, 
but it is equally clear that the remedy of the 
charge-holder is not necessarily co-extensive 
with that of the mortgagee, for section 100, 
which creates the right to enforce the charge, 
only says that “the provisions hereinbefore 
contained as to a mortgagee instituting a suit 
for the sale of the mortgaged property shall, 
so far as may be, apply to the person having 
such charge.” 

Andin view of this language I do not 
think that much importance attaches to the 
fact upon which stress was laid by the learned 
Judge, namely, that section 100 contains 
no provision that charges shall not be 
enforced against transferees for value. 

Again the learned Judge observes:— 

“Tt would appear that the provisions as 

: to registration contained in the Registration 
and Transfer of Property Acts apply to 
charges (when created by acts of parties) 
just as much as to mortgages, and if they do 
so apply I can. see very little reason for 
drawing a distinction between mortgages 
on the one hand and charges on the other, 
more particularly as registration amounts to 
notice.” 


So faras the Transfer of Property Act 
is concerned there is nothing in it which 
requires the registration of charges 
indeed which requires that charges shall be 
created by document. A charge can be 
created without any written instrument at 
all and the Registration Act only deals with 
written instruments, And again the Regis- 
tration Act does not insist upon the regis- 
tration of all documents by which a charge 
may be created. Inthe present instance the 
charge, which it was assumed was created, 
was made by a Will which the testator was 
under no obligation to register. 

The learned Judge also refers to the pro- 
visions of section 40 of the Transfer of 
Property Act, which expressly lays down 
that certain rights not amounting to an 
interest in property are not to be enforced 
against transferees for consideration and 
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without notice, and draws attention to the 
absence of any such restriction in section 
100. Butifacharge does not amount to 
the transfer of an interest in property, it is 
dificult on principle to see why, any more 
than other transactions of such a limited 
nature, it should be enforced against a 
purchaser for value without notice even if 
the language of section 100 does not bar 
its enforcement. Altogether I am of opinion, 
in agreement with the view taken on 
page 130 of Ghose’s Law of Mortgage (Ath 
Edition), that the Courts in India should be 
cautious in the admission of legal as opposed 
to equitable liens and if the law as adminis- 
tered by the English Court of Chancery is 
adopted, the equitable defence open to a 
purchaser for value should also be admitted. 

It may not be necessary to go so far as 
to say that in no case should a charge be 
enforced against a bona ‘fide transferee with- 
out notice, but at any rate in a case like the 
present where the charge, if there is one, was 
created by a Will the registration of which 
was not compulsory and of the terms of 
which a stranger such as the appellant here, 
who bought at an auction-sale, could not 
have been cognizant, it would, in my opinion, 
be altogether improper to enforce the 
charge. 

I allow this appeal and modify the decree 
of the Court below by diresting that the 
plaintiffs’ suit as against Lala Parbhu Dayal 
be dismissed with costs. The plaintiffs. 
respondents will pay the appellant's costs in 
this Court. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent Appeat No, 84 or 1918, 
April 3, 1914, 

Present: —bir Henry Richards, Krt., Chief 
` Justice, and Justice Sir P. C. Banerji, Kr. 
SHEOGOPAL AND anoTHER—DerenDants— 

APPELLANTS 
Versus 


NAJIB KHAN —Ptatntir#—Responp ant. 
Pre-emption decree set aside—Sale price attached 
and tts part paid to creditor of pre-emptor—~Pre-emation 


870 
SHEOGPAL v, NAJIB KHAN. 


decree affirmed on appeal—Hwecution—Whether pre- 
emptor can get possession without re-paying the amount 
drawn by his creditor. 4 

In pursuance ofa pre-emption decree the pre- 
emptor deposited the sale price in Court. On the 
vendee’s appeal the decree was set aside. About 
a month after this one of the creditors of the pre- 
emptor, attached the sale price, which was still in 
Oourt, and was paid out a portion of it in satisfaction 
of his decree, Subsequently, on the pre-emptor's 
appeal the decree of the primary Court was affirmed, 
but when he applied in execution for possession he 
was met by the plea that the full sale price was 
not in Court for the payment of the vendee: 

Held, (1) that after the decree of the Court of first 
instance had been set aside, the money, if it belong- 
ed to any one, belonged to the pre-emptor; 

(2) that it was quite wrong of the Court to attach 

and pay outa part of the money which was in Court 
before a final decree had been made in the suit; 
- (3) that ag the Court had paid money to the pre- 
emptor’s creditor without any fault onthe part of 
the vendee, thatas the latter conld not be dis- 
possessed of the property without receiving the full 
sale price and that as the pre-emptor had benefited 
by payment of his debt due to one of his creditors, he 
< must make up the deficiency before he could be given 
possession. 


Letters Patent Appeal from the. decree of 


Mr. Justice Tadball, printed in 21 Ind. Cas. 
67. 


FAOTS appear from the judgment of 
the Court as well as from tha judgment 
appealed against reported in 21 Ind. Cas. 67. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. B. K. Mukerji, for the Respondent. 

JUDGMENT.—This isa judgement debt- 
or's appeal. The facts are very fally stated 
in the judgment of the learned Judge of this 
Court dated the 6th of June 1913. It 
appears that on the 15th of February 1907 
Najib Khan obtained a decree in a pre-emp- 
tion suit, conditional upon his paying into 
Court the sum of Rs. 1,000 by the 15th of 
March 1907. He complied with this con- 
dition. The vendee, however, appealed, and 
on his appeal the claim was dismissed on 
the 15thof June 1907. On the 18th of 
July of the same year a creditor of Najib 
Khan attached the Rs, 1,000, which was 
deposited in Court, for the payment of the 
decree which he had against Najib Khan for 
Rs. 193-4-6, and this sum was paid to the 
creditor. Eventually, however, the High 
Courtremanded the case to the lower Appellate 
Court and that Court affirmed. the decree of 
the Court of first instance, that is to say, the 
decree for pre-emption. The plaintiff Najib 
Khan, the decree-holder, after the lapse of 
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some time applied in execution for posses- 
sion. He was met by the plea that the one 
thousand rupees was not in Court for 
payment to the vendee. The Court execut- 
ing the decree therenpon allowed the appli- 
cation. The vendes appealed and the lower 
Appellate Court modified the order of the 
Court of first instance by directing that if 
Najib Khan paid Rs. 193-4-6 together with 
Rs. 100 damages, then he might have posses- 
sion but not otherwise. On second appeal 
to this Court a learned Judge allowed the 
appeal and restored the order of the Court of 
first instance. g 

In our opinion the equity of the case is 
clearly in favour of the vendee being paid 
the full amount of the consideration for his 
sale which was set aside as the result of the 
decree in pre-emption, Ib was no fault of 
his that the money was paid out of Court to 
the creditor of Najib Khau. 


Najib Khan clearly benefited by the pay- 
ment because the debt to one of his creditors 
was satisfied, Of course it was quite wrong 
of the Court, which granted the attachment 
of the money in Court, to order its payment 
out until a final decree had been made in 
the pre-emption suit. The learned Judge 
of this Court says: “In the circumstances 
of the case, I can see no equity in enforcing 
the pre-emptor to pay a further sum of 
Rs. 193-4.6, much less the additional fine of 
Rs. 100 which has been imposed by the 
District Judge.” While we agree with our 
learned colleague about the fine of Rs. 100; 
we cannot agree with him in what he says 
about the Rs. 193-4-6. In the first place 
itis not paying any ‘further sum’ to the 
vendee. The vendee sever received the 
Rs. 193-4-6; and in the next place whatever 
misfortune Najib Khan may have suffered 
as the result of the order for payment ont to 
the attaching creditor, the vendee has the 
clearest equity to be paid back the money 
which he paid for the property to his vendor 
which property he is now being dispossessed 
of. As already mentioned the Rs. 193-4 6 
went to discharge a debt of Najib Khan. 
The case of Abdus Salam v. Wilayat Ali 
Khan (i) has been sited. It is unneces- 
sary for us to express any opinion upon this 
case. Itis clearly distinguishable from the 


(1) A. W. N. (1897) 31, 
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present because at the date when the money 
in that case was attached and paid out the 
pre-emption decree stood good and the money 
was payable to the vendeo. In the present case 


when the money was paid over, the decree of the’ 


Court of first instance had been setaside by the 
District Judge and the money if it belonged 
to any one belonged to the pre-emptor. We 
allow the appeal to this extent that we vary 
the decree both of this Court and of the 
lower Appellate Court by directing that the 
plaintiff Najib Khan shall have possession 


upon the terms of his paying into Court the, 


sum of Rs. 193-4-6 within two months 
trom this date. We direct that the appel- 
lants do have their costs of both hearings in 
this Court, including fees on the higher scale, 

In the Oourt below each party will bear 
his own costs. - 


Decree varied. 


OUDH JUDICIAL COMMISS[ONER’S 

COURT. 

First Crvin Appaan’No. 92 or 1911. 

November 6, 1913. 
Present:— Mr. Lindsay, J. C., and 
Mr Kanbaiya Lal, A. J.C. . 
RAHAS BEHARI LAL—Ptaintivr— 
APPRLLANT 
Versus 


BACHCHU SINGH AND oraErs— 


Deruypants—Resronvents. 

Mortgage by conditional sale—Forecloswre—Post diem 
interest—Interpretation of document—Mortgage lien— 
Decree for foreclosure against auction-purchasers of 

smortgaged properiy—Huecution-sales, whether Court 
gives warranty of title in. | 

Ina foreclosur snit based upona mortgage by 
conditional sale, containing the stipulation to the 
effect that it the principal with interest atthe 
stipulated rate was not paid by the date on which the 
period of the mortgage expired the mortgage was to 
be foreclosed in lieu of the sum so due on that 
particular date, the mortgagee claimed interest for 
the period subsequent to the date on which the term 
of the mortgage expired: | 

Held, that on the true construction of the doonment 
the mortgagor was liable to pay post diem interest 
so claimed. 

Mathura Das v. Raja Narindar Bahadur, 19 A. 39; 
23 I. A. 188; 1 O. W. N. 52 and Ghantayya v. Papayya, 
23 M. 534, referred to. 

A certain lien was legally enforceable as against a 
certain property. The property was atiached in 
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execution of a deoree, but the Court ordered only half 
of the lien to be notified, and the auction-purchaser 
bought it subject to this half of the lien. Subseqnent- 
ly a suit was brought for the enforcement of the 
whole lien on the property thus purchased: 

Held, that the anction-purchaser could not avail 
of the Conrt’s notification asto only half of the lien 
over the property purchased by him, for the Court in 
execution-sales gives no warranty of title. 

Appeal from the decree of the Subordinate 


Judge, Kheri, dated 21st February 1911. 


Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Babus Basudev Lal and Salig Ram, 
for Respondents Nos. 4 and 5. 

Babu Hari Kishen Dhaon, for Respondent 
No. 6. 


JUDGMENT.—This case has already been 
before this Court, and was remanded by 
our order of the 22nd January 1913 for 
decision of certain issues which the first 
Court had left undetermined, findings on 
which were in this Court’s opinion neces- 
sary for tbe proper disposal of the ‘appeal. 
The issues have now been decided and the 
findings of the lower Court are before us. 
The suit was one upon a mortgage by con- 
ditional sale executed on the 17th 
December 1892 in favour of certain persons 
whose rights under the mortgage were 
assigned to the plaintiff under a deed execut- 
ed on the 3rd April 1905. i 

The date fixed for payment was the 17th 
December 1907 and the rate of interest 
agreed upon was two per cent, per mensem., 
Interest was to be paid every six months 
and in default of payment the interest 
was to be added to the principal, and 
interest at the stipulated rate was to be- 
come payable on the tctal gum. Accord- 
ing to the account put in by the plaintiff- 
mortgagee at the time be brought 
the suit, the amount of the) debt was 
Rs. 29,183-15-8 and foreclosure wag asked 
for in default of paymentof this amount 
by the defendants to the suit. The Sub. 
ordinate Judge gave the plaintiff a decree 
for Rs. 1,742-1 only. Hearrived at this sum 
by refusing to allow the mortgagee intereat 
subsequent to the date fixed in the deed 
for payment, on the ground that there was 
no undertaking in the deed to pay post diem 
interest. The learned Subordinate Jndge 
interpreted the conditions of the deed to 
mean ‘that if the principal with interest at 
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the stipulated rate was not paid by the date 
on which the period of the mortgage expired 
the mortgage was ‘to be foreclosed in lieu 
of the sum so due on that particular date. 
In coming to this conolnsion he laid stress 
upon -the words ‘tsi qadr’ contained in the 
following expression: “isi qadr zar-i-rehn wa 
sud men jaedal marhuna ko bajae bat ke 
tasawwur karke rehn-nama maskur misl bat 
kamil tasawwur karunga.” 

He took the words “isi gadr’ to mean 
the total amount, principal and interest, due 
on the 17th December 1907 and understood 
the contract to be that the mortgagee 
was to foreclose as soon as the period 
| elapsed ‘under the penalty of losing all 
interest subsequently in case he failed to 
: do so. The appellant-plaintiff’s case is that 
the .lower Oourt was wrong in refusing 
post diem interest and we are satisfied that 
this contention is correct and must prevail. 
There was a distinct covenant by the mort- 
.gagor that he would pay compound 
interest. in default of payment of interest 
by regular instalments due every six months, 
and it cannot reasonably be assumed that 
this undertaking to pay was to bind the 
mortgagor merely for the period for payment 
fixed in the mortgage-deed. It is not 
sufficient to say, asthe Subordinate Judge 
has said, that there isno express promise 
to pay interest after the due date. As was 
remarked by their Lordships of the Privy 
Council in the case of Mathura Das v. Raia 
Narindar Bahadur (1)- 

“The construction of the High Coart ascribes 
to the parties an intention that, however 
. payment may be delayed beyond the fixed 

day, the debt shall carry no interest, that 
the creditor shall have no remedy provided 
by contract, but shall be driven to treat 
the contract as broken, and to seek for 
damages, which lie in the discretion of a 
Jury or a Court, and are subject to a different 
law of prescription. It appears to their 
Lordships that though contracts are not 
unfrequently found to be of that imperfect 
nature, it is more reasonable to ascribe to the 
parties the intention of making a perfect 
contract, especially when such a contract is 
of a very common kind, and suitable to the 
ordinary expectations of persons entering into 
a mortgage transaction.” 


(1) 19 A. 89; 23 I. A, 188; 1 C, W, N, 62 
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Or, as was observed by a Bench of the 
Madras High Court in the case in which there 
was no express promise to pay post diem 
interest (while, on the other hand, there was 
nothing to point to the view that post 
diem interest was not intended to be 
paid): 

“Now to hold that a promise to pay interest 
in the general words contained in the 
instrument before us is a promise to pay up 
to the due date only would be to say that 
a default in the due performance of the 
contract was to result in an advantage to the 
party making the default and a disadvantage 
to him who was notin fault, This is, of course, 
not what parties contemplate when they 
contract with each other. Oertainly, it is 
more reasonable to hold that a promise to 
pay interest in cirenmstances like the present 


_ig a promise to pay interest as long as the 


principal sum is improperly withheld.” 
[ Ghantayya v. Papayya (2)]. 

This rule of construction has been accepted 
generally by the Oourts in India and it is 
not necessary for us to refer to the string 
of authorities cited by the appellant’s learned 
Counsel in the course of his argumént. 


We hold, accordingly, that on the true 
construction of the document before us the 
mortgagor was liable to pay post diem interest 
and that the amount stated in the plaint 
was due at the time the suit was filed. The 
other question, we have to deal with, arises 
out of cross-objections filed on behalf of the 
fourth and. fifth respondents, Raja Ram Singh 
and Ishri Singh, and in order to understand 
the nature of this question it is necessary to 
refer in detail to certain transactions affecting 
the share of the village of Khurramnagar 
which comprises the interest which was 
mortgaged to the plaintiff. We begin with 
the fact that Baldeo Singh owned a 10-biswa 
share in Khurramnagar. 


1, On the 26th July 1892, he hypothecat- 
ed to one Gopal Singh a one-biswa share out 
of these 10 biswas to secure a loan of Rs. 99. 
The mortgage was unregistered. Gopal 
transferred his mortgagee rights to 
his brother Ishri, the fifth respondent, who 
brought a snit on the mortgage in 1898 and 
having got a decree for sale purchased the 
property himself, 


(2) 23 M, 534, 
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2. Onthe 17th December 1892, Baldeo 
executed a mortgage by conditional sale of 
5 biswas ont of the 10 biswas. This is 
mortgage now in suit. 

3. On the 20th July 1894, one Kesho in 
execution of a simple money-decree got 
sold 2¢ biswas ont of Baldeo’s 10-biswa 
share and this was purchased by Parmeshar 
Din, defendant-respondent No. 6, who is the 
plaintifi’s own father. 

4. On the 7th March 1895, Baldeo 
mortgaged an one-biswa shareto one Sheo 
Sahai. The latter subsequently foreclosed, 
and the one-tiswa share so acquired was 
later on sold tothe fourth respondent Raja 
Ram. 


Pausing here it may be explained that up 
till this last date there was with Baldeo Singh 
sufficient property to allow full effect being 
given to all the transfers of which mention 
has been made. Those transfers had affected 
only 23 out of 10 biswas which constituted 
the full share of Baldeo Singh. And there 
is nothing, in the language of the mortgage- 
deeds nor in the circumstances attending the 
execution sale at which Parmeshar Din pur- 
chased, to suggest that any one of these tran- 
sactions was in any way subject to the other. 
Each mortgage was a first mortgage, and it 
is not argued that Parmeshar Din made his 
purchase subject to any encumbrance. G 

5, We come then to the 20th July 1895 
when a b-biswa share belonging to Baldeo was 
sold in execution of a simple money-decree 
and purchased by ‘the sixth respondent, 
Parmeshar Din. 


It would appear that previous to this 
sale, the mortgagees, who then held the 
interest under the mortgage now in suit, 
applied to have their mortgage lien notified 
as affecting the 5 out of 10 biswas which had 
been attached. ‘The decree-holder objected 
that the entire debt, which was secured by a 
mortgage of 5 ont of 10 biswas, should not be 
declared and in the end the Court passed an 
order that a lien for half the debt should be 
given notice of as affecting the share it was 
proposed to sell. 
. ed subject to this lien. 

It is said that even after this execution 
sale’ the mortgagor Baldeo still retained 
4 biswa share. Itis admitted that this has 
been sold to Parmeshar Din since this suit 
was brought, 
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The present position, therefore, is this. Out 
cf the 10 biswas originally owned by Baldeo 
one biswa is with the fourth respondent, 
Raja Ram, one with the fifth respondent, 
Ishari Singh, and 8 biswa with Parmeshar 
Din. l 

Raja Ram and Ishri Singh contended . 
before the first Court that the shares acquired 
by them were not in any way affected by the 
pleintif’s mortgage and thas, therefore, no 
forsclosure decree could be passed against 
them. The Subordinate Judge refused to 
decide the issue arising ont of these pleas 
but his successor has now, acting on the order 
of remand, found that the shares now in 


possession of these respondents are ontside 
the mortgage in suit. 


The defendant Parmeshar Din, in order 
to save the property in his possession, pleaded 
that he had bought 22 biswas free of encumb- 
rance (which was quite correct) and that as he 
had bought the other five biswas subject to 
one-half of the lien created by the mortgage 
in anit the other half of the debt was not 
recoverable from any property in his posses- 
sion. The Subordinate Judge has now found 
that the decree for foreclosure to which the 


- plaintiff is entitled must be worked out 


against the 8 biswas now in possession of 
Parmeshar Din. The appellant who may, 
we think, be assumed to bo acting in 
sympathy or collusion with hig parent has 
challenged the lower Court’s findings and his 
Jearned -Counsel argued the cage soas to 
leave practically nothing for Prameshar 
Din’s Counsel to say. But we are satisfied 
that the learned Subordinate Judge has 
come to theright conclusion. There can ba 
no reason whatever for disturbing the rights 
acquired by the fourth and fifth respondents 
under mortgages, which at the time they were 
made purported to be and could be treated 
as first charges upon the shares which they 
affected, the mere so as no such disturbance 
is called for in the interest of tha plaintiff- 
mortgagee who can get the full measure of 
his rights. The interest of his father, no 
doubt, must give way—a result which both 
father and son would rather avoid—but the 
question is not to be decided on any con- 
sideration of sentiment. The fact is that 
when on the 20th July 1895, Parmeshar Din 
purchased the 5 ont of 10 biswa-share in 


was purchasing 
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whatever right, title and interest the 
judgment-debtor had left in 5 biswas out 
of his original 10-biswa share. Previous 
to that sale there had been independent 
dealings with 93 out of the 10 biswas, and 
any portion of the property already dealt 
- with, which was so purchased by Parmeshar 
Din, was subject to previous claims enforce- 
able or already enforced against it. Par- 
meshar Din cannot be allowed to take shelter 
behind tbe plea that by reason of the 
proclamation before the sale he took 5 biswas 
subject only to balf the debt created by the 
mortgagein suit. The Oourtin execution 
sales gives no warranty of title and it may be 
observed here that the Munsif whoordered this 
lien to be proclaimed had not before him the 
other parties who had acquired interests 
under mortgages. We have to ascertain 
the situation on a fall view of the facts and 
are not concerned now with the correctness 
or otherwise of the Munsif’s order. As we 
have said, by the time this sale took place the 
stage had passed at which any further dealing 
with Baldro Singh’s property could take 
place, so as to pass an unencumbered interest, 
and this being so Parmeshar Din must 
submit to the position. He bas now got in 
all 8 biswas out of the 10 biswas which 
belonged to Baldeo Singh and on the facts, 
as we have stated them, we hold that in 
default of his redeeming the mortenge held 
by bis son he is liable to be foreclosed to the 
extent of fiveous of the eight-biswas share 
ke holds. The result is that we must allow 
the cross-objections of the respondents Nos. 4 
and 5 and declare that as against them the 
plaintiff's suit stands dismissed, with costs 
to them in both Courts. | 

` Allowing the appeal in part we modify 
the decree ofthe first Court by declaring 
that the plaintiff is entitled to a foreclosure 
decree for Rs. 10,000 plus the amount award- 
ed by the lower Court, he having in his 
petition of appéal relinquished his claim 
for the balance as claimed in the 
Court below. Proportionate costs will be 
allowed upon this aggregate sum both here 
and in the Court below. A decree will be 
drawn upin tbe usual form directing the 
defendant No. 6 to redeem within the usual 
period or in default to be subjected to 


foreclosure in respect of 5 biswas out of the - 


8 biswas he now holds, The costa above 
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referred to will, of course, be borne by the 
defendant No. 6. a 
Appeai allowed in part. 





ALLAHABAD HIGH COURT. 
Secono Orvin Appear No. 304 op 1914, 
March 26, 1914. 

Present: —Mr. Justice Tudball. 
BUDHU AND OTHERS— PLATNTIFES — 
APPELLANTS 
versus 
SULTAN AND anotHer— DarenpanTs— 

RESPONDENTS, : 

Limitation Act (IX of 1908), ss. 5,12—Appeal filed 
beyond time—Sufficient cause—Application for copiea— 
Time allowed. 

A Munsif gave his judgment on the lst of October 
1918. The 2nd of October was a working day and 
the Court was open. From the 8rd of October 
to the 2nd of November the Court was closed for 
long vacation. The Court re-opened on the 8rd of 
November and on that day the defendants applied 
for copies of the judgment and decree. These were 
ready and delivered to them at Muzaffarnagar on 
the 14th of November. They filed the appeal at 
Meerut on the 15th of November: 

Held, that the application for copies of the judg. 
ment and the decree was made within the time 
allowed by law for the filing of the appeal and hence 
the time spentin obtaining the copies should be” 
excluded in computing the period of limitation. 

Held, further, that under the circumstances of the 
case there was “sufficient cause” within the meaning 
of section 5 of the Limitation Aot to explain the 
delay in filing the appeal. 

Second appeal from the decision of the 
Subordinate Judge of Meernt, dated l0th 
January 1914. 

Mr Hamilton, for the Appellanta, 

JUDGMENT.—This appeal arises out of 
a dispute between two sets of rival claimants 
to an occupancy tenure, The plaintiffs-appel- 
Jants and the defendants respondents are 
descended from a common ancestor, but the 
plaintiffs’ case was that they were the 
occupancy tenants of the land and the defend- 
ants were their sub tenants, The plaintiffs 
went to the Revenne Coaurtand sued for - 

‘ejectment of the defendanta: The Revenue 
Court held that the defendants were the 
tenants in chief and not the plaintiffs’ sab- 
tenants. The plaintiffs’ then came to the 
Civil Court and sued for recovery of posses- 
sion of the land and -for a declaration that 
they and not the defendants were the chief 
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tenants of the holding, The Court of first 
instance decreed the plaintiffs’ suit. The 
lower Appellate Court, after discussing the 
evidence on both sides, dismissed the plaint- 
iffs’ suit, holding that the plaintiffs had 
failed to prove that they were the principal 
tenants of the disputed land. The plaintiffs 
have come here on second appeal. 

The first ground taken raises a question of 
limitation based on the following facts. The 
judgment of the Munsif was dated the Ist of 
October 1913. The 2nd of October wasa work. 
ing day and the Court was open. From the 3rd 
of October to the 2nd of November inclusive 

‘the Court was closed. The Court re-opened 
onthe 3rd of November and on that day 
the defendants applied for copies of the 
judgment and the decree. These were ready 
for them an i delivered to them on the 14th 
of Novemberat Muzaffarnagar. The appeal 
had to bs filed at Meerut. It was filed on the 
15th of November. The indulgence of the 
Court. below wag asked under section 5 of the 
Limitation Act and that Court acquiesced in 
the request and excused the delay of one day 
as it was impossible to file the appeal at 
Meerut on the 14th, the copies having been 
delivered on that day at Muzaffarnagar. Two 
points are urged: first of all it is pleaded that 
_the application for copies made on the 3rd 
of Novmeber was not made within the period 
of limitation and, therefore, the périod from 
that date to the 14th of. November which 
was utilized in obtaining copies could not be 
allowed to the defendants at all, and secondly, 
no sufficient cause had, been shown for the 
exercise of the discretion allowed by section 
Sof the Act, Itis quite true that in the 
ordinary way the period of limitation for an 
appeal from the decision of a Munsif is thirty 
days and the application for copies has to be 
made within thirty days. But under another 
section of the Act when a Court is closed 
on the last day of the period of limitation for 
an appeal, the appeal may be made on the day 
the Court re-opens. The practical result of 
section 4 of the Limitation Act is that the 
pericd of limitation for an appeal is extended 
to more than thirty days in some cases. 
the present case the appeal could have been 


filed on the 3rd of November and it would ` 


not in that case have been barred by limita- 
tion. It was on that day that the application 
for copies was made and, therefore, in my 
opinion, this application for copies 
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was made within the time allowed by 

law forthe filingofthe appeal in this suit. 

It is urged thatthe defendants were bound 

to apply for their copies on the 2nd of. 

October and uot having so done, they must 
be either held to be guilty of negligence or 
it must be held that they did not apply for 
copies within the period of limitation. So 
far as negligence is concerned I really fail 
to see that there had been any negligence 
whatsoever. There was but one working day 
between the date of the decision of the 
Munsif and the closing of the Court and 
the Court did not re-open until the 8rd of 
November. It was impossible for the defend- 
ants to apply within thirty days allowed 
by law (excepting the one day, that is, the 
2nd of October). As a matter of actual 
fact the appeal was fled one day late, that 
is, on the 15th of November instead of the 
14th, but the reason of that one day’s delay 
is obvious and clearly amounts to a “sufficient 
cause” as mentioned in section 5 of the Limi- 
tation Act. In my opinion the lower Court 
was fully justified in the circumstances in 
allowing the appeal to be filed beyond time 
under powers:granted to it by section 5 of 
the Limitation Act. As to the case itself 
the other two grounds of appeal are that as 
the plaintiffs and their predecessors-in-title 
have been continuously recorded as tenants 
in chief and occupancy tenants while the 
defendants have simply been recorded as 
sub-tenants, the lower Appellate Court was 
bound to presume the correctness of such 
entry until the contrary was proved; but the 
lower Appellate Court has wrongly cast the 
burden of proof on the plaintiffs instead of 
on the defendants. Asa matter of fact no 
question of burden of proof arises in the 
case because both parties adduced evidence. 
The plaintiffs produced records which were 
in their favour. The defendants pro- 
duced other evidence. The Court considered 
both sets of evidence and came toa finding 
which is a finding of faot and as such binding 
on this Court. There is ample evidence 
apparently onthe record on the basis of 
which the lower Court could have arrived 
at its finding. By that finding Iam bound 
in second appeal. The appeal, therefore, faila 
and is dismissed. 


Appeal dismissed. 
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ALLAHABAD HIGH OOURT. 
Seconp Civin Appeat No, 502 or 1913, 
| April 18, 1914, 

Present:—Mr. Justice Tudball. 

SITA RAM PANDH-—PLAINTIFE— 
APPELLANT 
versus 
MADHO PANDE —Deranxpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXT, 
r. 836—Usufructuary mortgagee pre-empting equity 
of redemption~-Possession neither claimed in suit 
nor obtained in emecution, effect of. 

A usufructuary mortgagee in possession sued for 
pre-empting a sale of the equity of redemption of 
the mortgaged property without asking for posses- 
sion and on obtaining a decree deposited in Court 
the sale price which was removed by the vendee: 

Held, that the mortgagee pre-emptor became the 
full owner of the property by operation of law and 
that being himself in possession it was quite 
unnecessary for him to seek anything further in 
execution of the pre-emption decree. 


Execution second appeal from the decision 
of the Subordinate Judge of Ghazipur, dated 
7th Febraary 1913, 

Mr. Govind Prashad, for the Appellant. 

Mr. Parmeshwor Dayal, for the Respondent. 

JUDGMENT.—This is a plaintiff’s appeal 
arising ont of the following circumstances: 
The plaintiff and his brother ‘were mortgagees 
of the property in question. The mortgage 
being usufructuary they were in possession. 
The mortgagor sold the equity of redemption 
to the opposite party, Madho Pande. There- 
upon the plaintiff, Sita Ram Pande, brought a 
suit to enforce his right of pre-emptiom as a 
co-sharer. Being in possession he did not 
ask to be put into possession of the property. 
His claim was decreed, he paid the money 
into Court within the time fixed and Madho 
Pande removed the money from Conrt, 
Subsequently the plaintiff applied to the 
Revenue Court for an entry of his name 
as full owner, he till then being recorded 
as a mortgagee. Madho Pande objected, 
whereupon the plaintiff brought the present 
suit for a declaration’ that he was the full 
owner of the property, that he was in posses- 
sion of it, that the defendant had no 
title to it and had no right to obstruct 
him. The Court of first instance 
decreed the suit and granted the declaration, 
The lower Appellate Court has held that the 
suit is barred by section 47 of the Code of Civil 
Procedure, because the plaintiff did not put 
the pre-emption decree into execution and 
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had not formally been placed in possession 
of the property. It is an admitted faot 
that in the pre-emption suit the plaintiff 
did not ask for possession, for the simple 
reason that the property which he sought 
to pre-empt was a bare equity of redemption, 
an intangible right of which no possession 
could be granted, and also because he him- 
self was in actual possession gua mortgagee. 

It is urged on behalf of the respondent 
that because the plaintiff failed to have his 
right proclaimed in the village under Order 
XXI, rule 36, therefore, he has no right 
whatever to the equity of redemption which 
in some mysterious manner has remained 
vested in the respondent, although he has 
taken out of Court the pre-emption money 
deposited by the plaintiff. It is quite clear 
to my mind that under these circumstances 
no title whatever vests in the defendant 
when the plaintiff satisfied the sondition 
laid down in the pre-emption decree by 
depositing the amount of the sale prise 
in Court and the defendant removed that 
amount from Oourt, The plaintiff being 
himself in possession had no necessity to 
seek anything further in execution of the 
pre-emption decree. By operation of law 
he became the full owner of the property. 
Being in possession, it was unnecessary for 
him to go through the formality laid down 
in the Order and rule mentioned above. The 
defendant is a person who has absolutely no 
title whatever and is admittedly not in 
possession of anything, I allow the appeal, 
set aside the decree of the Court below and 
restore that of the frst Court. The plaintiff 
will have his costs in all Courts, 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Crvin Rute No, 3973 or 1908. 
January 18, 1909, 
Present:—Mr. Justice Doss and 
Mr. Justice Richardson. 
GOLAM NAJAF MIAH—Pertrrioner 
versus 
PANCHANAN GUPTA—Oprosire Party, 
Civil Procedure Code (dct XIV of 1882), s. 622— 
Sub-Divisional Oficer acting under s. 2 of Sonthal 
Parganas Act (XXXVII of 1855)—Reviston—Commig- 
sioner or High Court—Jurisdiction, 
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Where a Sub-Divisional Officer exercises jurisdiction 
as a Court created under section 2 of Aot XXXVII of 
1855, an application for revision of his order lies only 
to the Court of the Commissioner and not to the High 
gourt under section 622, Civil Procedure Code of 
Civil Rule against the decision of the 
Commissioner, Bhagalpore Division, dated 
the 2nd April 1908, confirming an order 
of the Sub-Divisional Officer, Pakur, dated 
the 20th December. 1907. ; 

Moulvi Nuruddin Ahmed, for the Peti- 
tioner. 

Babus Umakali Mukherjee and Nares 
Ohandra Sinha, for the Opposite Party. 

JUDGMENT.—This is a Rule calling upon 
the opposite party to show cause why the 


order of the Sub-Divisional Officer should - 


not be set aside on the grounds, first, that 
no judicial erquiry was made as provided 
by law; and, secondly, that the compensation 
awarded was insufficient aud was based on 
no evidence. 

Having regard to the valuation of the 
suit and the total amount awarded for the 
lands involved in all the analogous suits, 
we are of opinion that- the Sub-Divisional 
Officer was exercising jurisdiction as a Court 
created under section 2 of Act XXXVII 
of 1855 and as no appeal lay from his 
order to the Deputy Commissioner, on ac- 
oount of such valuation, an application for 
revision was made by the petitioner before 
the Commissioner under section 19, Sonthal 
Perganahs Justice Regulation (V of 1893) 


and the Commissioner passed an order on the . 


2nd April 1908 refusing to interfere. 

We think that the Court ‘of the Com- 
missioner was the only Court which in this 
case could interfere under its revisional 
powers, That being so, the petitioner has 


no right to come up to this Court under. 


section 622, Civil Procedure Code. Moreover, 
assuming that this Court has jarisdiction to 
interfere we think that the Sub-Divisional 
Officer made sufficient judicial inquiry for 
the purposes of section 84 of the Bengal 
Tenancy Act. ' 

_ In the circumstances we think that the 
Rule must be discharged with costs three 
gold mohurs. 

Rule discharged. 
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CALCUTTA HIGH COURT. 
Orvis Rune No. 1149 or 1913, 
. November 27, 1913. 

Present:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
SIVA NARAYAN GHOSH AND ANOTHER — 
PLAINTISFS— PETITIONHES 
VETSUS 
KAMAKHYA GHOSE AND ANOTHER— 


Derenpant—Oprosite PARTY. 

Minor—QGuardian—Bond for ancestral debt, executed 
by mother as guardian of minor son—Liability of son 
or mother. ` 

Where the mother of a minor son executed a bond, 
purporting to be on behalf of the minor, to pay a 
debt of his deceased father by instalments, but 
did not deseribe herself as his guardian: 

Held, (1) that the son was liable for the re-pay- 
ment of the debt as ib was his pious obligation to pay 
that debt and as it could have been recovered by the 
oreditor out of the assets in his hand. 

Subramania Ayyar v. Arumuga Chetty, 26 M. 3380, 
followed. 

(2) that no decree could be given against the 
mother. 


Rule against the order of the Small Cause 
Court of Nadia. 

Babu Beman Behary Ghose, for the Peti- 
tioners. 

Babu Monmotha Nata Roy, for Babu Pha- 
nindra Nath Gangult, for the Opposite Party. 

JUDGMENT.—We are invited in this 
Rale to set aside a decree of dismissal in a 
suit for recovery of money. The petitioner 
took a bond on the 2nd May 1905, executed 
by the second defendant as the mother and 
guardian of the first defendant, who was at 
the time aninfant. The bond recites that 
the father of the infant had borrowed paddy 
from the petitioners, that the price remained 
unpaid at his death, thatthe infant found 
himself unable to re-pay the money, that he 
begged the creditor to recieve the sum in 
instalments, that the ereditor out of com. 
passion consented and that accordingly the 
bond was given for Rs. 90 tobe paid in 
nine annual instalments of Rs.10 each. In 
the body of the bond, the infant is described 
as the heir and successor of his deceased father 
and his mother is described as his guardian, 
the document recites that it is given by the 
infant as also by his mother. But the 
mother in puting her signature did not 
describe herself as the guardian of her 
infant son. “Ib is admitted that some of the 
instalments were duly paid, but default was 
made with respect to the others, with the 
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result that the creditor commenced the 
_ present action both against the mother and 
her son, who, it appears, had attained 
majority before the suit was brought. The 
Court below has held that the infant cannot 
be held liable and has made a decree against 
the second defendant alone on the ground 
that under the bond she made herself person- 
ally responsible for the re-payment of the 
loan, The creditor now seeks to have the 
decree of dismissal against the first defendant 
set aside. In our opinion there is.no room 
for serious controversy that the Court below 
has taken‘an erroneous view of the liability of 
the first defendant. 

It has been contended that as the mother 
did not, while putting her signature to the 
bond, describe herself asthe mother and 
guardian of the infant executant, she was 
personally responsible for re-payment of the 
money. On the other hand our attention has 
been drawn to the circumstance that through- 
out the body of the document it purpurts to 
have been executed by the infant alone, which 
leads to the inference that ‘the mother 
intended to execute the bond on behalf of her 
jnfant son. Inour opinion the latter con- 
struction is obviously the correct interpreta- 
tion of the bond. As was pointed out by 
Lord Justice Knight Bruce in Hanooman 
Persad Pandey v. Musammat Babooee Munrai 
Koonweree (1): “Deeds and contracts of 
the people of India ought to be liberally 
construed. The form of expression, the 
literal sense; is not to be so much regarded as 
the real meaning of the parties which the tran- 
saction discloses”. In that case the mother of 
an infant had entered into various transactions 
apparently in her personal capacity. But 
their Lordships of the Judicial Committee 
held that the transactions were entered into 
in substance on behalf of her infant son and 
that consequently the liability of the infant 
under those transactious must be investigated. 
In this view no decree should have been 
made against the second defendant. She ia, 
however, apparently satisfied with the decree 
which had been made against her and has 
not applied to this Court to have it set aside. 
Consequently the decree against her will 
stand. We are now concerned only with, the 
liability of the first defendant. As regards 
him, it has been argued that as be was at the 


(1) 6 M. L A. 303; 18 W. R. 81; 19 Eng. Rep, 147. 
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date of the execution of the bond an infant, 
no contract could be made on his behalf by 
his mother under which he became personally 
responsibleand insupportof this view reference 
has been made to the cases of Maharana Shrt 
Ranmal Singjt v. Vadilal Vakhatchand(2) and 
Bhawal Sahu v. Bat} Nath Pertab Narain Singh 
(3), Butthe cases mentioned are clearly 
distinguishable. Here, as the recitals in the 
bond amply indicate, the debt had been con- 
tracted during the life-time of the father of 
the first defendant. He was under a pious 
obligation to pay that debt and it could also ` 
have been recovered by the creditor out of the 
assets in his hand. Under the bond -the 
mother entered into an arrangement with the 
ereditor for re-payment of this money in 
instalments convenient to the infant. It is 
impossible for us to hold that the first defend- 
ant is not liable for re-payment of the 
ancestral debt, the satisfaction of which was 
undertaken on his behalf by his mother under 
the bond mentioned. The view we take is 
supported by the decision in the case of 
Subramania Aiyar v. Arumuga Chetty (4), 

The result is that the Rule is made absolute 
and the decree of the Small Cause Court Judge 
set aside in sofaras it dismisses thesuit against 
the first defendant. The suit will stand 
decreed against the first defendant with costs 
both here and in the Court below. We assess 
the hearing fee inthis Court at two gold 
mohurs. The plaintiff is entitled to recover this 
sum from the first defendant only to the 
extent of the assets of his father in his hands. 


Rule made absolute. 
(2) 20 B. 61. : ` 
(3) 35 C. 820; 12 O. W. N, 256; 3 M. L. T. 156. 
(4) “26 M. 380. 


NAGPUR JUDICIAL COMMISSIONER'S 
* QOURT. ` 
MiISOELLANEOUS Oivi ArrsaL No. 10 or 1913. 
October 25, 1913. 
Present: —Mr. Mittra, Offg. A. J. O. 
BUKHARAM— APPELLANT 
versus 


RAMJI—Responpent. 
Civil Procedure Oode (Act Y of 1908), O. IX, rr. 8, 9 
— Some of defendants present —Dismissal of suit in de- 
fault—Suit barred against defendants actually present 
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and not against others—No res judicata—Dismissal in 
default not covered by rule of Common Law as to bar of 
action against several joint contractors—Oase of judg- 
ment against one, i 

Where there are more defendants than one and 
one or more of them appear, and the others do not 
appear; on the dismissal of the suit.in default, the 
disability imposed by Order IX, ruie 9 of the Code of 
Civil Procedure on the plaintiff means a disability 
only as against the defendant or defendants who were 
actually present, 

The dismissal of a suit in terms of Order IX, 
rule 8, is not intended to operate in favour of the 
defendant as res judicata. 

A dismissal in default does not come within the 
rule of Common Law that a judgment recovered 
against one of several joint contractors, though un- 
satisfied, is a bar to any action against the others. 


Miscellaneous appeal against the order of 
the District Judge, Wardha, dated the 29th 
January 1913, reversing the decree and 
remanding the case decided by the Junior 
Munsif, Wardha, on the 9th October 1912, 


Mr. V. R. Dixit, for “the Appellant. 

Mr. W. V. Gharpure, for the Respondent. 

JUDGMENT.—The plaintiff instituted 
Suit ‘No. 13 of 1911 on two bonds executed 
by the four defendants and one Daulat, a 


‘minor, through his guardian. Onthe date 
fixed for hearing both the plaintiff and 
the defendants were absent, but the 


minor’s guardian ad litem was, . however, 
present. The Court passed an order dis- 
missing the suit ‘in default’. The plaintiff 
has filed the present suit on the same 
bonds againat the four defendants omit- 
ting - Daulat. The first Court held that 
the ‘suit is barred by Order TX, rule 9, of the 
Civil Procedure Code. The lower Appellate 
Court bas remanded the case for trial on the 
merits, holding that the suit would have 
been barred only against Dailat, if he had 
been made a party. Against this order of 
remand one of the defendants has preferred 
this second appeal. 2 

A feeble attempt was made to show that 
the order passed under Order IX, role 7, isa 
decree as shown in the marginal note to 
rule 9 of the same. Order and operates as 
res judicata. This contention, even on behalf 
of Daulat, would be untenable. In the case 
of Ohand Kour 7. Portab Singh (1) their 
Lordships of the Privy Council say that “the 
dismissal of asuitin terms of section 102 
was plainly not intended to operate in favour 


(1) 16 O. 98 at p. 101; 15 I, A. 158. 
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of the defendant as res judicati, It imposes, 
however, when read along with section 103, 
a certain disability upon the plaintiff whose 
suit has been dismissed. He is thereby pre- 
cluded from bringing a fresh suit in respect 
of the same cause of action,” 

The next question is whether the plea 
in bar can be relied on by the defendants who 
were themselves absent. The Code does 
not expressly provide for a case where the 
plaintiff is absent and some of the defendants 
are absent. Order IX, rule 4, allows the 
plaintiff to bring a fresh suit when both 
parties are absent, and the suit is dismissed 
in default. Why shoulda party who was 
himself ia default be placed in the same 
position as a party who was present, and on 
whose admission a decree might have been 
passed in the plaintiff's favour? In my 
opinion the order should be taken ag 
passed partly under Order IX, rule 3, and 
partly under Order IX, rule 7, and when 
Order IX, rule 9, imposes a disability on 
the plaintiff it means a disability only as 
against the defendant who was actually 
present. The words “the plaintiff shall be 
precluded from: bringing a fresh suit in 
respect of the same cause of action” must be 
limited to a suit against the same defendant 
in whose favour the order was passed. I do 
not see why the plaintiff should be in a worse 
position than if he had never brought a sait 
against the present defendants for that 
appears to be the effect of Order IK, rule 4, 
This view isin accordance with the opinion 
expressed by Mittra and Oasporsz, JJ., in 
Doma Ram v. Raghu Nath Pandit (2). 

The appellant's Counsel then argued that 
the liability created by the bonds was a joint 
liability- and, therefore, a second suit would 
not lie. Though he cited no rulings, I 
presume he meant to rely on the Indian 
decisions which have followed the doctrine 
of King v. Hoare (3), as interpreted by the 
House of Lords in Kendall v. Hamilton (4), 
The decisions in this country as to whether 
the rule applies ontside the Presidency Towns 
are coflicting, but I need not express any opi- 
nion, for the rule of Common Law is inappli- 


(2) 10 0. W. N. 40 at p. 41. 

(8) (1844) 18 M. & W. 494: 67 B. R. 694; 14 L, J 
Ex. 29; 8 Jur, 1127; 2 Dowl. & L. 882, ins 

(4) (1879) 48 L. J.C. P. 705; 4 A. C. 604; 41 Ti, T 
418; 28 W. R. 97. i a 
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cable to the facts of the case. The rule, as 
T understand, is this. A judgment recovered 


against one of several joint contractors, though- 


unsatisfied, isa bar to any action against the 
_ others. The reason of the rale is, as stated 
in the judgment of one of the Law Lords at 
page 719 of the Law Journal Report, that 
“the original cause of action had thereby 
passed in rem judicatam, and could not be the 
foundation of any further proceeding.” Re- 
ferring to King v. Hoare (3) Lord O'Hagan 
says: “That decision has been recognised by 
Courts of Law in accordance with the state- 
ment of Parke, B., that ‘the cause of action 
is changed into matter of record which is of 
a higher nature, and the inferior remedy is 
merged in the higher, 'and that the judgment 

` bars it, ‘because it is thereby reduced toa 
certainty, and the object of the suit attained so 
far as it can be at that stage.’ ” It ia obvious 
that a dismissal in default does not come 
within the rule. : 
The appeal fails and is dismissed with 
costs. í 


Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Suit No. 74 or 1913. 
January 30, 1914, 

Present:—Mr. Justice Beaman. 


YESHVANT VISHNOO NENE—Piamerer 


versus 
KESHAVRAO BHAIJI AND OTHERS— 


DEFENDANTS. : 

Fazendari tenure—Sub.letting lease— Construction, 

‘All true Fazendars are persons holding plots of land 
upon perpetual tenure, subject only to the payment of 
nominal rents to the Government. Any true 
Fazendar might deal with the land he holds as he 
pleases and might sub-let it on any conditions he 
likes, and it would not necessarily follow that any 
element of the original tenure was introduced into 
the sub-contracts. 

Where a tenant takes from a Fazendar, and in the 
lease it is expressed that the tenant takes on 
Fazendari tenure, and the terms of the lease are not 
in themselves inconsistent with such an expression, the 
term Fazendari must be read between the parties in 
the sense in which it has always been understood to 
denote the character of the tenure of the true 
Fazendar as between himself andthe Government, 
that is to say, & permanent tenure. 


Messrs. Wadia and Desai, for the Plaint- 
iff, 

Mr, Jinnah (with him Mr. Strangman 
Advocate General), for the Defendants. 

JUDGMENT.—In this sase I think the 
defendants must succeed on two very 
substantial grounds. The plaintiff is suing 
as a Fazendar to evict the defendants. The 
defendants claim to be permanent tenants. 
It is unnecessary to trace the respective title 
of the parties since there is no dispute but 
that the plaintiff derives from the original 
Fazendar and the defendants from the 
Original lessee Manik Vithal. I am much 
indebted to Counsel for taking me back to 
the original sources of the law in this Presi- 
dency upon Fazendari tenure, and thus 
giving me an opportunity of analysing the 
sources of that law and tracing the confusion 
of thought and language which appears ever 
since to have characterised the common Bar 
opinion upon this topic. 

The first ground upon whichI shall place 
my decision is that upon a mere construction 
of the lease, Exhibit B in the case, dated the 
22nd of February 1850, I bave no doubt 
whatever but that it is a permanent lease. 
The lessee takes on what is called 
Fazendari tenure, and he takes expressly 
for building purposes; and it is also 
expressed that his tenancy is to be co-exten- 
sive with the right of the true Fazendar over- 
the entire oart. Now,it is by the use in 
leases of this kind of such words.as “Fazen- 
dari tenure” that the confusion of thought, 
to which I have alluded, becomes most 
conspicuous, I think there cannot be the 
eleast doubt but thatthe matter is in itself 
essentially simple and would never have 
gathered so much mystery about it but that 
all true Fazendars, as far as I know, have 
never been called upon, or, if they have 
been called upon, have never been able, to 
adduce paper title explanatory of their 
status. Itis to beremembered when I say 
this that, in my opinion, every one original. 
ly paying tax and pension was a true 
Fazendar. This dates from Aungier’s Oon- 
vention in 1672. The effect of ib was to 
confirm all Fazendars found in possession of 
land outside the Fort in perpetual possession 
upon payment of a tax or pension. ‘“Pen- 
sion” here means royalty, not quit-rent, 
and those who paid pension only were in 
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respect of their lands virtually free holders, 
acknowledging by the payment of this 
pension royalty to the Suzerain Power. 
-Some Fazendars appear to have paid both 
tax and pension and some tax only or pen- 
sion only, Thus it becomes perfectly clear 
that, historically and in its inception, 
“Fazendari tenure” is tō be referred to the 
relations existing between the original 
Fazendars “and the Government. But even 
in the Bombay Gazetteer, as well as in com- 
mon parlance, “Fazendari tenure” appears 
usually to be understood as confined to 
the relations subsisting between the true 
Fazendars and their tenants. This I believe 
to be historically as well as theoretically 
inaccurate, but I think it is more than 
probable that these latter relations were in 
the beginning governed much more. by 
usage than by contract, and when gov- 
erned by usage, assumed very peculiar 


forms, to which legal effect was sought to be- 


given in the dissentient judgment of Yardley, 
J., in Doe dem. Dorabjt Dadi Santuk v: Bishop 


of Bombay (1).° There is nothing, however, 


‘that 1 can seein theory to prevent a true 
Fazendar sub-letting his land on ordinary 
principles of contract, and wherever that is 
done and those principles are discoverable 
in the document, the resultant relations 
are purely. contractual and not to. be 
determined by inquiry into usage. But still 
it ia quite obvious that all true Fazendars 
are persons holding plots of land, probably 
acquired before the advent of the British 
Government, upon perpetual tenure subject 
only tothe paymentofa nominal rent to 
the Government. Every such true Fazendar 
might, of course, deal with the land, he so 
held, as he pleased and might sub-let it just 
as auy other owner of land or buildings might 
sub-let his property, and it would not 


- . necessarily follow that any element of the 


original tenure was introduced into those 
sab contracts. This probably explains the 
dictum of Farran, J., in an unreported jadg- 
-ment (in Suit No. 262 of 1883}, Purmananddas 
Jivandas v. Ardaseer Haramji, in which that 
learned Judge says: — My experience is that 
it is used with reference to tenants holding 
under a private landlord to indicate sometimes 
an indefeasible right to hold in perpetuity 
on payment of a small quit or ground 


(1) (1848) Perry’s O, C, 498; 3 Ind, Dec. (0. 5.) 456. 


agreed. 


, interest in the sub-contract. 


gsi 


rənt and sometimes any kind of tenure 
upon betwean the parties.” Tt 
appears to me, however, that, expressed as 
it is, that sentence throws but little light, 
if any, upon the subject. If the word 
‘Fazandari’ indicates anything at all, that 
must be with reference to its own peculiar 
and special connotation and it seems to me 
erroneous to say that it could indicate any 
kind of tenure agreed to between the parties. 
There may be instances (and the case before 
the learned Judge was one of them) in which 
the other terms in the sab-contract show clear- 
ly that the introduction of the term Fazen- 
dari” is deprived of all its special connotation, 
and is, therefore, either superfluous to or con- 
tradictory of the real intentions of the 
parties. Thus to talk ofatenant taking 
from a Fazendar on Fazendari tenure from 
month to month with other terms, showing 
that what was intended was purely a monthly 
tenancy, would mean no more than that the 
term ‘“Fazendari” has been ignorantly used 
and was in that connection meaningless. In 
all such cases the explanation of the introduc- 
tion of this word is probably referable to the 
fact thatthe lessor is himselfa Wazendar 
and might have wished to insist upon 
reproducing that character in his own 
However that 
may be,avery little reflection will show 
that there cannot betwo Fazendars of the 
same property at the same time, aud, there- 
fore, it is only by ‘the actual assignment of 
his Fazendari rights (and that is a case with 
which I.am not now concerned) that a true 
Fazendar ceases to be a true Fazendar and his 
assignee assumes that character in his stead. 
But there is another sense in which the use of 
the term “Fazendari” in these sub-contracts 
‘may havea very distinct significance for 
purposes of construction and interpretation; 
that is to say, where a tenant takes from a 
Fazendar, and inthe lease it is expressed 
that the tenant takes on Fazendari tenure, 
and the terms of the lease are not in 
themselves invonsistent with such an expres- 
sion, Lthinkit may safely be assumed that 
the real intention of the parties was that the 
Fazendar meant to transfer to the tenant 
upon the agreed rent exactly the same rela- 
tions, as between them, in which he in turn 
as Fasendar stands to the Government, that 
is to say, that in all these sub-contracis, 
whore the Fazoudar designedly gives thom 
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upon Fazendaritenure, the term “Fazendari” 
must be read between the parties in the 
sense in which it has always been understood 
to denote the character of the tenure of the 
true Fazendar as between himself and 
the Government, that -is to say, a 
permanent tenure. I have not the very 
least doubt in my own mind that that has, 
during recent years, at any rate been the 
understanding between the parties to leases of 
this kind in the Town and Island of Bombay 
. when a Fazendar sub-lets on Fazendari tenure, 
unless the other provisions of the lease make 
it quite clear that there was a different and 
contradictory intention. So that if in every 
case of a lease by a Fazendar to one who was 
not a Fazendar, the latter had been described 
in the lease as a sub-Fazendar, virtually the 
‘whole confusion of thought, with which this 
topic has been clouded in our law books, 
would, in my opinion, be at once dispelled. 
There is, however, one possible alternative, 
112,, that when the Fazendar sub-let on 
“Pazendari tenure” he meant to import the 
very peculiar incidents which custom and 
usage may have attached in olden times to the 
relations existing between such sub-tenants 
and the Fazendar. But, I think, it would 
be too late now, especially in view of 
Sir Erskine Perry’s judgment, to re-open 
inquiries into what such ancient custom and 
usage may have been whenever we 4nd the 
words *Fazendari tenure” in these sub-leases. 
Applying that reasoning to the terms of 
the present lease, it is quite clear that there 
is nothing init contradictory to the natural use 
and meaning of the words “Fazendari tenure,” 
which it contains. The landlord Gopal 
Danaji held the land in relation to the 
Government asa Fazendar, and, therefore, 
in perpetuity. He gives a portion of it to 
Manik Vithal on “Fazendari tenure”, that is 
to say, as between himself and Manik Vithal, 
to the latter in perpetuity. I, therefore, have 
felt no difficulty whatever in construing 
the document of 1860 as a lease in’ per- 
petuity. I do not now dwell upon a ques- 
tion raised at one part of the trial by 
Counsel for the defendant as tothe genu- 
ineness of that document. Itis more than 
thirty years old and it comes from proper 
custody. 1 see no reason whatever to 
doubt that it is a genuine document, 
and I may add that I think the defendant’s 
position would have been very much weaker 


` without 


it than ib now is with it; for, 
if that document were held to be a forgery, 
then we should have to look for the origin | 
of the tenancy elsewhere and might have 
to invoke the language of Exhibit A in 
the case, which is an agreement of the 
year 1859, between the same parties. There 
gan, of course, be no doubt (for this is 
common ground) but that in the lyedr 1860 
there was a subsequent agreement of the 
22nd of February; but if Exhibit B be 
not that agreement, then its terms are 
lost for ever, and in investigating the 
origin of tha tenancy, in order to throw 
light upon its true character, I do not see 
how the Court could ignore Exhibit A. I 
will not. pursue that topic any further, for, 
as Ihave said, Ido not think that there is 
any sufficient reason to doubt the genuine- 
ness of Hxhibit B, the lease of the 22nd of 
February 1860, 

The second ground, apon which 1 think 
the defendant has an equally solid defence, 
is that of limitation. As far back as 1871, 
the plaintiff gave the defendant peremp- 
tory notice to quit on the ground that the 
tenure was an ordinary tenancy from year 
to year. The defendant replied virtually 
denying in toto the plaintiff’s title. There 
the denial -went further than probably the 
defendant would wish to carry ib now, for 
he denies that to his knowledge the plaintiff 
was a Fazendar of the land, or had any 
right of interference with his (the defend- 
ants) occupation of it. In this case, 
however, I take it to be common ground 
that the plaintiff is and always has been 
the true Fazendar of the entire oart, of 
which the land in dispute forms a portion, 
Nevertheless, it appears to me quite clear 
that the defendant at the same time 
repudiated, and intended to repudiate the 
plaintiff’s right to treat hin asa tenant 
from year to year; that is to say, he 
asserted his right toa permanent tenancy, 
if not in the actual notice, at any rate by 
his subsequent conduct, of which abundant 
evidence is forthcoming in the year 1901. 
Between 1575 and 1901, there is no 
evidence before the Court to show that the 
defendant paid to the plaintiff any rent 
whatever. It has been contended on behalf 
of the defendant that not one anna of 
rent was paid for the whole of that period. 
However that may be, the defendant has 
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never rəpudiated his liability to pay the 
quit-rent or ground rent of Rs. 9 a year 
which his predecessor-in-title Manik Vithal 
agreed to’ pay to -the Fezendar under 
the lease of 1850. So that, when the 
plaintiff sued the defendant in 1901, the 
defendant so far admitted his title as to 
consent to pay him ground rent, on con- 
dition that it was described as Fazendari, 
at the old rate of Rs. 9 per annum, 
stipulated for in the lease of 1860. I appre- 
hend, therefore, that there can be no doubt 
but that the defendant has established a 
prescriptive right to perpetual tenure of 
thé land upon the terms originally agreed 
upon between Gopal Danaji and Manik Vithal 
in 1860. 

I will not pause upon the third ground 
of defence, which was that by the agree- 
ment of 1901, whatever may be said about 
the events which had . previously hap- 
pened, the plaintiff accepted the defendant 
as his permanent tenant. I am by no 
means sure that that would be a very solid 
ground. 

But upon the two points I have dealt with 
I think that the defendant has well estab- 
lished that the plaintiff’s suit for ejectment 
fails. , 

There is a prayer for three years’ arrears 
of rent, and that the defendant has never 
objected to pay. That amount must, 
therefore, be decreed to the plaintiff, but, 
of course, that will not affect the order 
for costs, which will be the same as 
though the suit bad in all respects been 
dismissed. 

Decree for the plaintiff for Rs, 27; but 
the plaintiff should pay all the costs of 
this suit. 

Attorneys for the Plaintiff : Messrs. Dikshit 
and Purshottamrat. 

Attorneys for the Defendants: Messrs. Judah 
and Soloman, 
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CALCUTTA HIGH COURT. 
` Orvin Roce No. 174 or 1913, 
February 11, 1914, 
Present: — Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
DARBARI PANJIARA AND OTHERS— 
JUDGMENT-DEBTORS — PETITIONERS 
Versus 
BHATHI ROY—Decres-notpper—anp BANI 
ROY (wo IS SAID TO BE IN POSSESSION OF THE 


LAND IN DISPUTE) — OPPO3ITA PARTY, 
Sonthal Parganas Justice Regulation V of 1893, 
ss. 7,9—Sonthal Parganas Act (XXXVII of 1835), s. 2 
—High Courts Charter Act (24 5" 25 Vict. C. 104), 
8. 15—Sonthal Parganas—Courts of Deputy Collectors, 
Sub-Divisional officers and Deputy Commissioners—High 
Court’s power of superintendence over these Courts. 

_ The Courts of the Sub-Deputy Collector, the Sub- 
Divisional Officer and the Deputy Commissioner in 
the Sonthal Parganas are not subject to the appellate 
jurisdiction of the: High Court, 

, Therefore, it is not competent to the High Court 
to interfere with the proceedings before these Courts, 
in the exercise of the power of superintendence con- 
ferred on it by section 16 of the Indian High Courts 
Act, 1861. 


~ Rale in the matter of Revenue Miscellane. 
ous Case No. 10340f 1910-11 of the Court 
of the Deputy Commissioner of Sonthal 
Parganas and Revenue Miscellaneous Case 
No. 958 of 1910-11 of the Court of the Subs 
Divisional Officer of Deoghur, 

Babu ‘Surendra Nath Ghoshal, (Amicus 
QOuriz), for the Petitioner in person. ` 

Dr. Rash Behary Ghosh and Babu Naresh 
Ohandra Sinhe, for the Opposite Party. 


JODGMENT.—This Rule raises a ques- 
tion of first impression as to the true scope of 
section 15 of the Indian High Courts Act, 
1861. The solution of the question raised 
is by no means free from difficulty, which 
has been enhanced by the circumstances 
that the petitioners appeared in person in 
support of the application. But we have 
received considerable assistance from Babu 
Surendra Nath Ghosal who acted as 
amicus curi%, and not only placed before 
us a full and clear statement of the facts 
of the sase but also drew our attention 
to the legislative provisions applicable to 
the matter. 

The facts, so far as it is necessary to 
state them for the elucidation of the question 
of law involved, may be briefly narrated. 
The petitioners were tenants under one 
Bhoti Roy in Rohini within the Sonthal 
Parganas. On the lst April 1910, the 
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landlord obtained a decree for Rs, 82-8.0 
which was the arrear of rent due for the 
year 1315 and the first three qnarters 
of the year 1316. This decree was made 
by the Sub-Deputy Collector of Deoghur. 
On the 16th January 1911 the decree- 
holder applied tothe Sub-Deputy Collector 
for execution by ejectment, on the allega- 
tion that the judgment-debtors had no 
moveable property and previous application 
to realise the judgment-debt by attachment 
and sale of moveables had failed. Ths Sub- 
Deputy Collector held that under these 
circumstances the judgment-debtors might 
be ejected from a portion of the holding 
and submitted the record to tbe Sub- 


Divisional Officer for orders on the 16th 


January 1911. On the 4th February 1911, 
the Sub-Divisional Officer recorded his 
opinion that the tenants sbould be evicted 
from the entire holding, and with this re- 
commendation forwarded the record to the 
Deputy Oommissioner for orders. On the 
17th February 1911, the Deputy Com- 
missioner sanctioned eviction from the 
entire holding. The records were then 
returned to the Sub-Divisional Officer who 
proceeded to eject the judgment-debtors and 
called upon the Sub-Deputy Collector to 
arrange for re-settlement of the lands. No 
tenant, however, came forward to take 
settlement upon payment of the arrears 


due. The judgment-debtors also expressed 
their inability to pay the arrears. The 
Sub-Divisional Officer thereupon ordered 


that the decree-holder might keep possession 
for one year after which the lands should 
be returned to the ‘judgment-debtors. Sub- 
sequently one Beri Roy offered to take 
. settlement, and his application was granted. 
The judgment-debtors thereupon objected 
substantially on the ground that this Beri 
Roy was noother than the decree-holder 
himself, but their objection was overruled 
both by the Sub-Divisional Officer and the 
Deputy Commissioner, although they offered 
to pay up the judgment-debt in full. We 
are now invited to set aside these proceed- 
ings for eviction as irregular and without 
jurisdiction. There is little room for contro. 
versy that the proceedings have been through- 
out irregular. 3 

Under paragraph 29 of the Statutory 
Rules for tho guidance of Civil Courts in 
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the Sonthal Parganas issued by the Local 
Government on the 18th August 1905 under 
section 27 of Regulation V of 1893, read 
with section 1, clause 2 of Act XXXVII of 
1855, a tenant whose right is not saleable 
may, in execution of a decree for rent, be, 
with the Deputy Commissioner's consent, 
evicted, and the land may then be re-settled, 
It is plain that the eviction in execution can 
be effected only by the Court executing 
the decree.. This view is not affected by 
section 25 of Regulation II of 1886, which 
provides for the exemption of ratyats from 
liability to ejectment except by order of 
the Deputy Commissioner. In the case 
before us, the question of ejectment of the 
tenants from the entire holding never came 
under the consideration of the Court execute 
ing the decree. Section 25 of Regulation II 
of 1886, which was framed for the protection 
of the razyat, was never intended to be used 
to his detriment in the manner in which it 
has been applied in the case before us. The 
procedure contemplated by the Legislature 
is that the Execution Court determines 
whether or not the decree is to be executed 
by ejectment, and the safeguard is provided 
that if the Execution Court decides in favour 
of ejectment, the order is not to be carried - 
out until it bas been sanctioned by the 
Deputy Commissioner. It could never have 
been intended that the scope of the order, 
as made by the Execution Court, should bé 
widened by the Deputy Commissioner ; as a 
matter of fact, this has been done in the 
present case without any notice to the 
raiyat. Itis further plain that even after 
the Deputy Commissioner has given his 
sanction, there may be no ejectment in 
fact, because, if the decree is satisfied, 
it is open to the Hxecution Court to ter- 
minate the proceedings. In these circum. 
stances, we are of opinion that the proceed- 
ings for ejectment of the petitioners have 
not been taken in conformity with the pro- 
visions of the Regulation and the Statutory 
Rules or the subject. 

The question now arises whether it is 
competent to this Court to interfere in the 
exercise of the powers conferred on it by 
section 15 of the Indian High, Courts Act, 
1261. This power of superintendence can 
be exercised only over Courts which are 
subject to tho Appollate Jurisdiction of 
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the High Court. The question is conse- 
quently reduced to this, oz, whether the 
Courts of the Suab-Daputy Jollector, the 
Sab-Divisional Officer aud the Deputy 
Commissioners are Courts subject to the 
Appellate Jurisdiction of this Court. To 
-determine this question, wa must ‘examine 
the constitation of these Courts as defined 

in Regulation V of 1893 which was framed. 
’ witha.view to make provision for the ad- 
ministration of criminal and civil justice in 
the Sonthal Parganas. Section 7 of this 
Regulation provides for the establishment 
under the Bengal Civil Courts Act, 1837, 
of two grades of Oourts, viz, the Court 
of the District Judge, and the Courts of 
the Subordinate Judges. Section 12 pro- 
vides for the establishment by, the Local 
Government under the S»nthal Parganas 
Act, 1855 (Act XXXVII of 1855), of four 
grades of Courts, viz., the Court of the Com- 
missioner, the. Court of the Deputy Com- 
missioner, the Courts of the Sub-Divisional 
Officers and the Courts of the . Deputy 
Collectors not in charge of a Sub-Division 
and Sub Deputy Collectors, Section 9 of 
the Regulation defines the jurisdiction of 
the District Judge and of the Subordinate 
Judges, and restricts it to suits of which 
the value exceeds one 
and which are not excluded from their 
cognizance by Regulation III of 1872. 
Section 14 similarly deals with the question 
of the jurisdiction of the Courts of the 
Deputy Collectors or Sub-Deputy Collectors, 


Sub-Divisional Officers or the Deputy Com- - 


missioner. It is sufficient to state for- our 
present purpose that a Sub-Deputy Collector 
has jurisdiction to try suits of the value of 
one hundred rupees, provided such suits are 
not cognizable either by a Court established 
in the Sonthal Parganas under the Bengal 
Civil Courts Act or by a Settlement Officer 
under the Sonthal Parganas Settlement 
Regulation. It is consequently plain: that 
. there isa fundamental distinction made in 
the Regulation between the two classes of 
Courts, namely, the Courts established 
under the Bangal Civil Courts Act and the 
Courts established under the Sorithal Parganas 
Act. This distinction is accentuated by two 
circumstances. In the first place, sestion 2 of 
the Sonthal Parganas Act, 1855,.read with 
section 9 of the Sonthal Parganas Justice 
Regulation, 1893, provides that in the trial 
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of civil suits in Courts established under the 
Bengal Civil Courts Act the General Laws 
and Regulations are to be applied, whereas 
by section 1, clause 1, of the Sonthal Par- 
ganas Act, 1855, the trial of suits in the 
QGourts of Officers appointed under the 
Sonthal Parganas Act is removed from the 
operation of the: General Laws and Regula- 
tions, and by section I, clause 2, is governed 
by “directions” issued by the Lieutenant- 
Governor. In the second place under section 
15 of Regulation V of 1893, the Court of 
the Deputy Commissioner is conatituted 
the District Court and the Court of the 
Commissioner is constituted the High Court 
in relation to all suits tried in the Courts of 
Officers appointed under section 2 of Aot 
XXXVIL of 1855. The position plainly 
is that the Legislature contemplated the 
establishment of two entirely distinct series 
of Courts in the Sonthal Parganas, each 
invested with jurisdiction over specified 
classes of cases to be tried according to the 
procedure prescribed for each class. In 
the case before us, as already stated, the 
suit for rent was valued at less than ona 
thousand rupees, and was rightly tried in 
the Oourt of the Sub-Deputy Oollector, 
The execution proceeding was properly 
commenced inthe Court in which the suit 
had been brought and the decree made, 
In relation to that Court, the Court of the 
Commissiouer is the High Court, and it is 
impossible for us to hold that the Court of 
the Sub-Deputy Collector is a Court subject 
to the Appellate Jurisdiction ‘of this High 
Court. It has been contended that tha 
market-value of the land from which the 
petitioners have been ejected may be proved 
to exceed rupees one thousand in value. 
Bat this isa circumstance obviously im» 
material for the determination of the 
question raised before us, The Sub-Depniy 
Collector had unquestionably the jurisdic- 
tion to entertain the suit for rent, to make 


- a decree therein and to execute that decree, 


if need be, by ejectment of the judgment- 
debtors from their holding. The Court of 
the Sub-Deputy Collector in this matter 
is subordinate to the Court of the Sub- 
Divisional Officer, the Deputy Commissioner 
and the Commissioner: it cannot, in any 
sense, be deemed subject to the Appellate 
Jurisdiction of this Court. It has finally 
been argued that inasmuch as the same 
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person is appointed to act as Sub-Divisional 
Oficer and Subordinate Judge, while the 
same individual'is appointed to discharge 
the duties of the Deputy Commissioner and 
the District Judge, their orders as Sub- 
Divisional Officer or as Deputy Commis: 
sioner are subject to the superintendence 
of this High Court precisely in the same 
manner as the orders passed by them in 
their capacity as Subordinate Judge or 
District Judge. This argument is obviously 
fallavious. We are concerned not with the 
individuals who preside over Courts, but with 
the Oourts as Institutions or Tribunals em- 
powered to hear and determine contro- 
versies bétween parties litigant. From this 
point of view, the Oourt of the Sub- Divisional 
Officer is entirely distinct from the Court 
of the Subordinate Judge. The case before 
us has no analogy to the cases to which 
our attention was drawn on behalf of the 
petitioners, namely, Abdul Karim v. Munici- 
pal Oficer (1) affirmed by the Judicial Com- 
mittee in Municipal Oficer v. Ismail (2) and 
Rahimbai v. Mariam (3), in which the ques- 
tion arose as to the status of the Resident 
and Assistant Resident at Aden, and In the 
matter of Thomson (4), where the question 
arose as to the status of the Court of the 
Recorder of Moulmein. No useful assistance 
can be derived from these casesas the question 
raised before us must be determined in 
view of the nature of the constitution of 
the Courts in the Sonthal Parganas estab- 
lished under section 2 of the Sonthal Par- 
ganas Act, 1855. The view we take is in 
accord with that adopted in Gholam Najif 
Miah v. Pancharan Gupta (5), by Doss and 
Richardson, dJ., on the 18th January 1909. 

The result i is that this Rule is discharged, 
but we make no order as to costs, 

Rule discharged. 


(1) 27 B, 678; 5 Bom. L. R. 662. 
(2) 30 B. 246; 3 A. L. J. 53; 3 C, L.J.5;10 0. W 
N. 185; 881. A. 30 (P. CO); 8 Bom, In R. 4; 1 M, U. T 


1; 16 M. L, J. 73. 
(3) 6 Ind. Cas, 867; 34 B. 267: 12 Bom. L. R, 149, 
(4) 6 B. L. R. 180; 14 W. R. 257. 

(6) 23 Ind. Cas, 876; 19 O. L, J. 292, 
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ALLAHABAD HIGH COURT. 
Seconp Civtu Arrear No. 172 op 1913. 
April 7, 1914. 

Present: —Sir Henry Richards, KT., 
Chief Justice, and Justice Sir P. O. Banerji, 
Kr. 

PITAM AND orgers—DeranpaAnts— 

APPELLANTS 
versus 
GAYA PRASHAD AND oraers—~PLaIntives 
~— RESPONDENTS. 


Civil Procedure Oode (Act V of 1908), O. XLI, v. 88 
—Appellate Court’s power to vary decree in favour of 
party not appealing. 

Ina mortgage suit, the plaintiff gota decree sub- 
ject to his paying a certain amount due to a prior 
mortgagee. The plaintiff accepted the decision and 
did not appeal, but on defendant’s appeal the Appel- 
late Court found that a smaller sum was duo to the 
prior mortgagee: 

Held, that as the plaintiff had not appealed against 
the decree, the Appellate Court could not reduce the 
amount due under the prior mortgage. 


Second appeal against the decree of the 
Subordinate Judge of Farrukhabad, dated Oc- 
tober 4, 1912. 

FAOCTS.—The fasts are briefly as follows:— 

The plaintiffs’ brought a suit on the 
basis of certified copies of two mortgage- 
deeds, dated the 12th of May 1883 and 10th | 
of September 1880. The claim was resisted. 
by one of the defendants, Ganesh Rai, a 
prior incumbrancer. Heudmitted the execu- 
tion of the bonds, but pleaded that they 
were paid up. The other defendants were 
absent. The Court of first ‘instance held 
that although the evidence as to the loss of 
the bonds was ‘hearsay’, yet as the contest- 
ing defendant had admitted their execution, 
the plaintiffs were entitled to sue on certi- 
fied copies. The claim was partly decreed. 
The contesting defendant, Ganesh Rai, and 
one of the defendants, Pitam, who had not 
appeared before the Court of first instance 
appealed against this decree. The Subordi- 
nate Judge held that “the plaintiff's story 
of the loss of both the bonds in suit was 
absurd; but it further held that “the 
defendant-appellant who had not entered ape 
pearance in the lower Couré must, under the 
circumstances, be as well bound by the plead- 
ings of the defendant-appellant who had 
entered such appearance.” It further in- 
creased the amount of the decree passed 
in respondent’s favour and reduced the 
amount payable on account of the mort. 
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gage held by Ganesh Rai, although 
there was no appeal or objection on behalf of 
the plaintiffs, 

Mr, Gulzari Lal, for the Appellants, contend- 
ed that the loss of the documents not having 
been proved, the suit as against Pitam 
ought to have -been dismissed in toto. 
though Pitam had not appeared, yet the 
Court was bound to take some evidence. 
Here the Courts having found as a matter 
of fact that the loss of the bonds had not 
been proved they ought not to have al- 
lowed the plaintiffs to sue on a copy. 
Moreover, the Court below had no juris- 
diction’ to award the plaintiffs a larger 
amount than that decreed by the Oourt 
of first instance as the plaintiffs had submit- 
ted to that deoree. Nor could for the same 
reason the amount of the mortgage-money 
due to the defendant, Ganesh, be reduced. 


Mr, A. P. Dube, for tke Respondents, sub- 
mitted that as Ganesh had admitted the exe- 
cution of the bonds he -could not contest 
the claim and the plaintiffs could sue on 
certified copies. The Court below was com- 
petent to pass any decree it thought fit to 
pass. 
Order XLI, rules 24 and 33, 

Mr. Gulzar? Lal referred to Rangam Lal v. 
Jhandu (1). 


JUDGMENT.—This appeal arises ont of 
a suit based on two mortgages, one of the 
12th of May 1888 and the other of the 10th 
of September of thesame year. There was 
a prior mortgage of the lst of March 1887 
in favour of one Ganesh whose representa- 
tives are the appellants other than . Pitam. 
Ganesh brought a suit upon his mortgage and 
obtained a decree, in execution of which he 
in 1891 brought to sale the property mort- 
gaged to him and himself became the 
purchaser. To that suit the mortgagee 
under the two mortgages of 1888 was not 
a party. Ganesh claimed priority over the 
plaintiffs, who are the representatives of the 
mortgagee under the mortgages of 1888, and 
he disputed the plaintiffs’ claim also on the 
ground that the mortgages had been dis- 
charged. The Court of first instance found 
both the mortgages of 1888 to be genuine 
and declared that Rs. 1,237-1 was due upon 
them. It was also of opinion that Rs. 206 


(1) 11 Ind. Cas, 640; 34 A. 32; 8 A, In J. 1111. 
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was dae to Ganesh upon his prior mortgage, 
That Court made adecree for sale in the 
plaintiffs’ favour subject to their paying to 
Ganesh Rs. 206 on account of his prior mort- 
gage. The plaintiffs submitted to this 
decree and did not prefer any appeal, 
Ganesh having died in the meantime bis 
heirs and Pitam, one of the defendants, who 
had not appeared in the Court of first instance 
preferred an appeal to the lower Appellate 
Court and they disputed the validity of the 
two mortgages. It was also contended on 
behalf of the representatives of Ganesh that 
a larger sum was due to them than had been 
“decreed. by the first Court. The lower Appel- 
late Court was of opinion that the first bond of 
the 12th of May 1888 had not been proved as 
the original document had not been produced 
and its non-production had not beer duly 
accounted for. It, however, proceeded to 
hold as against Pitam, who had not appear- 
ed in the Court of first instanoe, that the 
other bond must be deemed to have been 
proved: It wasof opinion that upon the 
second bond viz., that dated 10th September 
1888, a larger sum was due to the plaintiffs 
than had been found and decreed by the 
Court of first instance, and that the amount 
payable to Ganesh was much smaller than 
Rs. 206. It accordingly made a decree in 
the plaintiffs’ favour fora larger sum than 
that decreed by the first Court on the basis 
of the bond of the 10th of September 1888 
and reduced the amount directed by that 
Court to be paid to Ganesh. This appeal 
has been preferred by Pitam and by the legal 
representatives of Ganesh. As regards Pitam 
no-decree could be made unless the plaintiffs 
proved as against him the bond of the 10th of 
September 1888. The lower Appellate Court 
was of opinion that the loss of that bond had 
not been proved and, therefore, as against him 
it should have dismissed the auit, it not being 
open to the plaintiffs under the circumstances 
to adduce secondary evidence. As regards the 
amount of the bond mentioned above the Court 
was not entitled fo increase the amount 
payable under it as found by the Court of 
first instance. The learned Counsel for the 
respondents relies upon the provisions of Or- 
der XLI, Rule 33, of the Code of Civil Proce- 
dure, We are of opinion that this rule does 
not apply to the circumstances of the present 
case. We may refer to the decision of the 
Fall Bench in Rangam Lal v. Jhandu (1). 
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As to the amount payable to Ganesh upon 
his prior mortgage the plaintiffs took no 
exception to the decision of the Court of first 
jnstance and, therefore, the lower Appellate 
Court was, in our judgment, not entitled to 
reduce the amount found to be due to him on 
foot of his prior mortgage. 
we must allow the appeal and dismiss the 
claim as against Pitam. As against the legal 
representatives of Ganesh we must vary the 
decree of the Court below by restoring the 
decree of the Court of first instance with 
this modification that we reduce the amount 
of that deerce to Rs. 637 “and in other 
respects affirm that decree. The appellants 
will have their costs of this appeal. The 
parties will pay and receive costs iv the 
‘Courts below proportionately to failure and 
success. We extend the time for payment 
for six months from this date. The objeations 
under Order XLI, rule 22, must necessarily 
fail and are dismissed with costs, 
Appeal allowed. 


‘ 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiz Appear No. 269 oy 1912. 
August 1, 1913, 
Present:——Mr, Mittra, Offg. A. J. C. 

MIYA SAHEB—Derenpant—Appa.bant 

| versus i 
CHAMPA LAL-—PLAINTIFE — RESPONDANT, 

Central Provinces Tenancy Act (XI of 1898), s. 46— 
Sale decree of occupancy rights—Unregistered mort- 
gage— Not allowel—Interpretation of Statutes. 

Under section 46 of the Tenancy Act, 1898, no sale 
decree in respect of occupancy rights can be passed 
on an unregistered mortgage, even if the deed was 
executed before the Act came into force, 

Where the language of the Statute is clear and 
unambiguous, Courts have to give effect to it whether 
it has the effect of divesting a vested right or not. 

Appeal against the decree of the District 
Judge, Nimar, dated 20th January 1912, 
confirming the ihat of the Munsif, Burhan- 
pur, dated 18th February 1911. 

Mr. Atmaram Bhagwant, for the 
lants. 

Mr. S B. Pandit, for the Respondent. 

JUDGMENT.—The plaintiff sued upon an 
unregistered mortgage executed on the 19th 
September 1898. The sole defence taken 
was a denial of execution. Both the Courts 


. 
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below have found the mortgage to have 
been duly executed. An attempt was made 
to question this finding, but the finding 
being purely one of fact is binding on 
me. 

A new point, however, has been raised in 
this Court, viz., that the decree of the lower 
Coart so far as it directs sale of land held in 
occupancy right contravenes the provisions of ` 
section 45 of the Tenancy Act, (XI of 1898), 
which came into force on the 21st October 
1898. The respondent objects to this point 
being allowed to be raised. In this case 
neither the plaint nor the decree mentions 
the right in which the fields are held. In 
the mortgage they are described as occupancy 
fields. If, as I shall show later, the Legis- 
lature forbids the sale of certain kinds of 
property, it will bə the duty of this Oourt 
to see that there is no evasion of the law. 
by improperly omitting from the plaint the 
tenure under which the fields are held. The’ 
decreo passed in this case is contrary to the 
instructions given by this Court in Civil 
Circular No. 5, paragraph 3, Part 1. In 
my opinion the plaintiff should be asked 
to state the nature of the right in which 


the fields are held, especially as his morte 


gage, prima facie, shows the fields are un- 
saleable. 

The next point for decision is whe- 
ther section 46 of the Tenancy Act has 
retrospective effect. At the date of the 
mortgage occupancy rights were transferable 
with the consent of the landlord. The 
mortgage was for a sum under one 
hundred rupees and did not requira registra- 
tion. But for the provisions of section 46 
(2), the plaintiff would have been entitled to 
a sale decree, 

I note that section 46 (3) relates to 
transfer made after the commencement of 
the Act, for, it says that “no occupancy . 
tenant shall be entitled to sell, make a gift 
of, mortgage...............his right in his hold- 
ing.” The question then whether such a 
transfer made after Act XT of 1898 can be 
avoided in a Civil Court or by an application 
toa Revenue Officer, does not arise in this case. 

Tt remains for me to decide whether sub- 
clause (2) of section 46 applies. It is 
argued that the Legislature did not intend 
to invalidate a contract valid at the time it 
was entered into.- This is no doubt the 
ordinary -presumption, but where the 
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language of the Statute. is clear and un- 
ambiguous, Courts have to give effect to it 
whether it has the -effect of divesting a 
vested right or not. Now section 43 (2) 
says: “save in pursuance of a document duly 
registered before the commencement of this 


Act, no decree or order shall be passed for 


the sale of the right of an occupancy tenant 
in his holding, nor shall such right be sold 
in exesution of any decree or order.” Tt 
appears tome thatthe sale of occupancy 
right is prohibited and the only exception 
made is in favour of a person holding a 
registered instrument. If will be seen that 


no provision is made prohibiting a foreclosure. 


decree being passed, whether on a registered 

- or unregistered instrument. Butitis clear 
that no sale decree can be passed on an un- 
registered mortgage. What other remedies 
the plaintiff has on his mortgage itis prè- 
mature, for me to decide. 

The Court of first instance will call upon 
the plaintiff to amend his plaint by describing 
the right in which the fields are held by the 
mortgagor, It will bein the discretion of 
the first Court to allow any further amend- 
ment of the plaint that may be applied for 
by the plaintiff. 

I reverse the decrees of both Courts and 
direct the first Court to try the suit with 
reference to the above remarks, There will 
be no order for refund of Court-fees. The 
appellant will pay the ‘costs hitherto in- 
curred in all three Courts. 

Decrees reversed, 


- BOMBAY HIGH COURT. 
Seconp Orve Appuat No. 138 or 1912. 
January 22, 1914, 
Present:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Batchelor. 
NARAYAN BALKRISHNA KULKARNI— 
DerenpantT—APPELLANT 
versus, ' 
GOPAL JIV GHADI AND oraers— 


Praintivrs— RESPONDENTS. 

: Civil Procedure Oode (Act V of 1908), 8,2, 0. XXVI, 
r. 1l—Issue of Commission to esamine accownts—Not 
preliminary decree —“Rights of parties,” meaning of. 

In a suit for accounts and redemption under the 
Dekkhan Agriculturists’ Relief Act, the Court before 
passing the decree for possession -investigated 
certain questions of fact in issué between the parties 


- which an examination 


with reference to the amounts due in respect of 
different mortgages and different plots of land, and then 
instead of making the final mortgage account itself 
referred the taking of the account to a Commissioner 
under Order XXVI, rule 1l, of the Code of Civil 
Procedure: 

Held, that the issue of a Commission, or the instruc- 
tions which were recorded for the benefit of the 
Oommissioner at the time of the issue of the Commis- 
sion, did not constitute a preliminary decree within 
the meaning of section 2 of the Code of Civil Proce- 
dure. 

“The rights of the parties in regard to matters in 
controversy,” referred toin section 2of the Uivil 
Procedure Code, mean general rights such as rights 
in relation to status, in relation to jurisdiction, in 
relation to limitation, in relation to frame of the suit, 
and in relation to liability to accounts, which, if 
decided, must have a general effect upon the proceed. 
ings in the suit, and can be decided preliminary to 
the investigation of the mattersin dispute between 
the parties upon the merits. 


Second appeal from the decision of the 
first Class Subordinate Judge, at Ratnagiri, 
in Appeal No. 410 of 1910, dismissing as 
time-barred the appeal from the decree passed 
by the Subordinate Judge at Devgad, in Civil 
Suit No. 84 of 1909. 

Mr. E. N. Koyajee, for the Appellant. 

Mr A. G. Desai, for the Respondents. 

JUDGMENT.—The plaintiffs sued to have 
an account taken under the provisions of 
the Dekkhan Agriculturists’ Relief Act of 
all transactions from the commencement in 
connection with two mortgages of the 20th 
December 1865 and the 21st December 1863, 
and to have the amount due determined, 
and to obtain a decree for redemption. 

“The learned Subordinate Judge on the 
30th of August 1910 passed a decree for the 
plaintiff for posseasion of the property, 
except one survey number, free from incum- 
brances, the defendants having received 
profits for twenty-five years after the debt 
had been paid off. Before passing that 
decree the learned Judge had investigated 
certain questions of fact in issue between the 
parties with reference to the amounts due 
in respect of different mortgages and differ- 
ent plots of land. Then instead of making 
up the final mortgage account himself he, 
as is permissible under the Civil Procedure 
Code, referred the taking-of the account to 
a Commissioner. The Code provides, 
Order KAWI, rule 11, that “in any suit in 
or adjustment of 
accounts is necessary, the Court may issue a 
Commission to such person as it thinks fib 
directing him to make such examination or 
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adjustment; ” and rule 12 (2) provides that 
“the proceedings and report (if any) of the 
Commissioner shall be evidence in the suit, 
but where the Court has reason to be dis- 
satished with them, it may direct such 
further inquiry as it shall think fit.” In 
the present case the work of the Commis- 
sioner appears merely to have been the 
ascertainment of the figures based upon the 
facts found by the Subordinate Judge, and 
the figures having been furnished by the 
Commissioner, and neither party objecting, 
the Court found the fact to be that the whole 
debt had been paid out of the profits of the 
mortgage-property, and passed the decree 
` already referred to. 

From that decree an appeal was preferred 
to the first class Subordinate Judge, with 
appellate powers, and a preliminary objection 
wag taken that the appeal was time-barred, 
inasmuch as time ran from the date when 
the Court issued the Commission to the 
Commissioner to take the account on the 
ground that the issue of a Commission or 
the instructions which were recorded for the 
benefit of the Commissioner at the time of 
she issue of the Commission constituted a pre- 
liminary decree within the definition of sec- 
tion 2 of the Civil Procedure Code. This 
preliminary point found favour with the 
Appellate Court and the uppeal was accord- 
ingly dismissed, because the matters decided 
by the Subordinate Judge on the question 
in issue between the parties were decided 
in fact by the 15th’ of- August when he 
issued his directions to the Commissioner. 

The learned Judge of the Appellate Court 
held the decision of the 13th of August to 
be the formal expression of an adjudication 
which, so faras regarded the Court of the 
Subordinate Judge, conclusively determined 
the rights of the parties with regard to the 
manner in which accounts should be taken, and 
was, therefore, a preliminary decree within 
the meaning of section 2 of the Code, | and 
as such was appealable. The words “with 
regard to the manner in which accounts 
should be taken” appear to have been selected 
from a judgment of this Court in Kréshnajt 
Sakharam Kulkarni v. Maruti Appa (1), but 
they were selected without due regard to the 
question which was before the Court in that 
case. The question was as to the status of the 


(1) 7 Ind. Cas, 966; 12 Bom. L, R, 762 at p. 765. 


plaintiff, whether he was entitled to the 
special rights of the favoured class under 
the Dekkhan Agriculturists’ Relief Act in 
the matter of demanding accounts from the 
mortgagee. It was a decision with regard 
to the general right of the plaintiff and the 
general liability of the defendant, without 
reference to particular questions of fact 
which might be in issue between the parties 
in an investigation of the merits of their 
particular cases after it had been ‘decided 
what law was applicable to them. In apply- 
ing the definition of the Civil Procedure 
Code of 1908, section 2, it will be found 
that in the reported cases in this Court the 
rights, of the parties in regard to matters 
in controversy are taken to mean general 
rights such as rights in relation to status, 
in relation to jurisdiction, in relation to 
limitation, in relation to frame of the. suit 
and in relation to liability to account, which, 
if decided, must havea general effect upon 
the proceedings in the suit and can be de- 
cided preliminary to the investigation of the 
matters in dispute between the parties upon 
the merits. 

In the present case what was decided on 
the 15th of August atthe time of the issue 
of the Commission was not apy general 
question of right, such as had been referred 
to, but merely a number of different points 
in dispute upon the merits of the case 
between the parties. The learned Judge 
passed no decree upon the merits. He was 
waiting for the Commissioner to send in his 
calculation which would form an item in the 
evidence to be taken into consideration before 
framing the decree. 

We, therefore, think that the learned 
Judge of the Appellate Court was in error 
in dismissing this appeal, for there was 
nothing in the Code which prevented him 
from entertaining ib inasmuch as there was 
not a preliminary decree within the mean- 
ing of section 97. We, therefore, set aside 
the decree and remand the case to the 
lower Appellate Court for disposal on the 
merits. b 

Gons, costs in the appeal. 

5 Decree set aside. 
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ALLAHABAD HIGH COURT. 
Seconp Civi Appear No. 250 or 1913. 
; April 7, 1914. ee 
Present:—-Mr. Justice Rafique and 
Mr. Justice Piggott. 


: RAM DAYAL AND anoTHEeR—PLAINTIFES— 


APPELLANTS 


WETSUS 
SURAJ MAL AND orners—Derenpant3s— 


RESPONDENTS. 

Hindu Law—Sale by father of joint family property— 
Part consideration* not antecedent debt or for legal 
necessity—Cancellation of sale-deed—Son not bound 
to pay whole consideration. 

Ason in a joint Hindu family can ask for the setting 

` aside‘of an alienation made by his father, provided the 
consideration for the alienation isnot an antecedent 
debt or for legal necessity. Therefore a sale-deed, 
the consideration of which is partly antecedent debt 


and party an advance made to the father which | is - 


neither an antecedent debt nor for legal necessity, can 
be cancelled only on the payment of that portion 
which is an antecedent debt. 

Manbahal Rai v. Gopal Misra, A. W. N. (1901) 57, 
Ram Dial v. Ajodhia Prasad, A. W. N. (1906) 40; 
3 A. L. J. 81; 28 A. 328; Chandra Deo Singh v. Mata 
Prashad, 31 A. 176; 6 A. L, J. 263; 1 Ind, Cas. 479, 
referred to, 

Hasmat Rai v. Sunder Das, 11 C, 396, not followed. 

Second appeal from the decision of the 
Subordinate Judge of Shabjahanpur, dated 
29th November 1912. 

Mr. Mohammad Ishaq, for the Appellant. 

Mr, Benode Behari, for the Respondents. 

JUDGMENT.—The facts which have 
given rise to this second appeal are as 
follows:— £ i 

One Ganga Ram had three sons namely, 
Ram Dial, Badam, and Bansi who werè at 
one time joint with him. The family owned, 
1 biswa, 10 biswansis, 16 kachwansis and 13 
nanwansts-share in Mauza Semri which stood 
recorded in the name of Ganga Ram. Prior 
to 1901 Ganga Ram executed a hypothecation 
bond in reapect of 6 biswanst-share in favour 
of one Balkishun. Balkishun obtained a 
decree ‘on’ the basis of his bond and in 
execution of that decree had the mortgaged 
property proclaimed for sale. On the 26th 
of February 1901 Ganga Ram executed a 
hypothecation bond in favour of Shib Sahai for 
Rs. 200, the consideration of which was said 
to consist of Rs. 128-12-0 for a prior debt due 
to Shib Sahai and Rs, 71-4 taken in cash for 
the payment of the decree of Balkishun. .The 
bond of 23th February 1901 was given prior 
to the sale of the property in execution of the 

decree of Balkishun. Ganga Ram did not 
pay off that decree and the property was 
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gold and purchased in the name of Bansi who 
was at the time a minor. In 1906 Shib Sabai 
obtained a decree for sale on the basis of his 
bond of 1901. In 1906 Ram Dial plaintiff, 
appellant No. 1, brought a suit in the Court 
of the Munsif of Sahaswan against Shib 
Sahai, Ganga Ram, Badam and Bansi for a 
declaration that the entire property recorded 
in the nameof Ganga Ram was ancestral 
property out of which Ram Dial was in 
possession to the extent of jth as his share 
and for a further declaration that the debt of 
Shib Sahai was fictitious and was not binding 
on him (Ram Dial). The latter was successfal 
in his suit. Subsequently Shib Sahai obtained 
a decree under section 89 of Act IV of 1882 
in respect of $ths of the property hypothecated 
to him releasing the +th as the share of Ram 
Dial. 15 biswansis out of the 1 beswa-share 
hypothecated to Shib Sahai were put up to 
salein execution of his decree. But before 
the sale could take place Ganga Ram executed 
a saleedeed on the 15th of March 1910 
in respect of 4 biswansis out of the said 15 
béswansis in favour of Suraj Mal and Rewa 
Ram, the sons of Shib Sahai, in lieu of Rs. 600. 
It was said in the sale-deed that out of this 
consideration money of Rs. 600 the sum of 


Rs. 409-3 was to be appropriated towards 


the decree of Shib Sahai, and the rest, 
namely, Rs. 190-18 was to be paid to the 
vendor. According to the endorsement of 
the Sub-Registrar the sum of Rs, 190-13 
was paidin cash to Ganga Ram. On the 
27th of March 1911 Ram Dial alone institut- 
ed a suit in the Court of the Munsif of 
Sahaswan for the cancellation of the 
sale-deed of 15th March 1910 and for the 
recovery of possession of the 4 biswansis 
sonveyed by sale. He impleaded as defend- 
ants in the suit the vendees as also Ganga 
Ram and his two other sons and two other 
persons who were said to have brougbt a suit 
for pre-emption. Ram Dial stated in his 
plaint that he, his father and brothers 
formed a joint undivided Hindu family, that 
the property recorded in the name of Ganga 
Ram was the joint ancestral Zemindari 
property, and that the sale made by Ganga 
Ram was made without any legal necessity 
aud for no consideration and was not, there- 
fore, binding on him and was null and void. 
The principal defence was made by the 
vendees who denied the joint character of 
the family and in the alternative maintained 
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the validity of the sale-deed, on the plea 
that it was made for legal necessity by 
Ganga Ram as tha haad of the family who 
as such was according to Hindu Law and 


statutory enactments competent to sell 
the property in sait, They farther plead- 
ed that the sale could nct be sat aside 


under the law. Daring the pendency of the 
suit the other sons of Ganga Ram, namely, 
Bansi and Badam, were taken out of the 
array of defendants and included in that 
of the plaintiffs on their own application, The 
learned Munsif held that the family was 
joint and that the sale could be set aside 
-but only on payment by the plaintiffs of 
the whole consideration of Rs. 600. He 
further held that the sum of Rs, 409-13 
constituted an antecedent debt and the remain- 
ing sum of Rs, 190-3 was neither an antece- 
dent debt nor borrowed ‘for legal necessity. 
But he thought it inequitable to order 
cancellation of the sale onthe payment of 
the amount of the antecedent,debt only. Two 
of the plaintiffs preferred an appeal to the 
District Judge and the defendants-vendees 
filed oross-objections. In their cross-objes- 
tions the defendants-vendees did not challenge 
the joint character of the family. All that 
they contended for was that the burden of 
proving that there was no legal necessity 
for Rs. 190-3 lay on the plaintiffs and that 
the sale could not be cancelled. The learned 
Judge agreed with the first Court in holding 
that the sum of Rs. 409-13 was the 
only sum which could be said to be an 
antecedent debt and that the balance was 
not borrowed for legal necessity. He, 
however, disagreed with the first Court as to 


the payment of which the sale was to be 


cancelled. He was of opinion that the sale 
should be cancelled on payment by the 
plaintiffs of Rs. 409-13 instead of Rs. 600. 
The decree of the first Court was modified 
accordingly. The plaintiffs have coms up to 
this Court in second appeal and the defend- 
ants-vendees have filed cross-cbjections. 
The plaintiffs contend that the sum of 
Rs. 409-13 does not constitute an antecedent 
debt inasmuch as in a prior litigation 
between Ram Dial and tbe father ofthe 
defendants-vendees and some others, it was 
found that the bond of 23th February 1901 
was fictitious and without consideration. 
That finding is said to conclude the question 
as tothe character of the debt, in other 


INDIAN CASES, k 


(2914 


words it is a matter which is res judicata 
between the parties. In support of this 
contention the judgment of the Muusif of 
Sahaswan, dated the 6th of September 1906, 
is relied upon. [bis true that in one place- 
in that judgment thelearned Munsif does 
remark that the bond of 26th February 1901 
is fictitious. But the operative part of his ` 
judgment is as follows: 


“The bond of defendant No. 1 is without 
consideration so far as plaintiff is concerned 
and was intended to benefit defendants Nos, 3 
and 4at the expense of the plaintiff.” On this 
finding we are unable to say that the question 
as to the character of the bond of 26th 
February 1901 is res judicuta in the sense 
in which the appellants contend. We, there- 
fore, hold that the appeal fails. As to the 


_ eross-objections the contention that the sam 


of Rs. 190-3 was borrowed for legal necessity 
is notsound. Itraisesa question of fact which 
is disposed of by the finding arrived at by 
the two lower Courts against the defendants- 
vendees. The next point urged is that under 
the law the sale-deed in question cannot be, 
set aside on payment of part of the considera- 
tion only. Itis contended that the sons of 
Ganga Ram by reason of their pious duty are 
bound to pay the whole debt of their father, 
and the creditor of their father can, by a 
separate suit, prcceed against him and after. 
obtaining a decree can bring’ the entire 
property to sale in satisfaction of the debt. 
Under these circumstances it is said that it 
will be better to allow the cancellation of 
the sale on payment of the whole of the 
consideration. In support of this contention 
the case of Hasmoat Rai v. Sunder Das 
(L) is relied ov. That case, no doubt, supports -` 
the contention of the defendants-vendees. 
Bat in this Court it has always been held 
that a son ina joint Hindu family can ask- 
for the setting aside of an alienation made 
by his father provided the consideration for 
the alienation is notan antecedent dabt or 
for legal necessity. We will refer to two 
eases víz. Manbahal Rai v. Gopal Misra (2) 
and Ram Dial v, Ajudhia Prasad (3) which 
seem to us iv point. The same principle seems 
to follow from the judgment of the majority 
of the Judges in this Court [Chandradeo 


(1) 116. 396. 
(2) A. W. N. (1901) 57. 
(3) A. W. N. (1908) 40; 3 A. L. J. 81, 28 A, 328, — 
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Singh v. Mata Prasad (4)]. We, therefore, 
dicallow the contention of the respondents 
and reject the cross-objections. The result 
is' that both the appeal and the cross- 
objections fail, we dismiss them with costs 
including inthis Court fees on the higher 
scale. As forthe payment of Rs, 409-13 
by the plaintiffs we extend time to three 
months from to-day. In default.of payment 
within that period the plaintiffs’ suit will 
stand dismissed with costs. 


Both appeal and cross-objections dismissed. 
ae 31 A. (76; 6 A, L. J. 263; 1 Ind, Cas, 479 
NB, 





NAGPUR JUDICIAL OOMMISSIONER'S 
COURT. 
Seconp Orvis Arenan No. 733 cr 1910. 
June 27, 1911. 
| Present:—Mr. Stanyon, A. J. C. 
MUKUNDRAM AND OTHERS— PLAITIFFS— 
~ APPELLANTS 
versus f 
DAYARAM AND OTHERS—- DEFENDANTS—- 


RESPONDENTS. 
Eviednce Act (I of 1872), 8.84—Interpretatton— Book: 
-—Books of account— Regularly kept. 
An entry to be admissible in evidence under sec- 
. tion 34 of the Indian Evidence Act must be showr to 
be in a book, that book’ must be a book of account, and 
that account must be one regularly hept in the course 
of bustness, H 

(a) The term ‘book’ may properly be taken to 
signify ordinarily a collection of sheets of paper 
bound together with the intention that such binding 

- shall be permanent and the papers used collectively 
in one volume. . 

(b) A book which merely contains entries of items, 
of which no account is made atany time, is not a 
book of account for the purposes of section 34. The 
legislature did not intend to include in that cate. 
gory any recordin which there is no process of 
reckoning. 

(c) The fact of regular maintenance and general 
acouracy of account-books, if not admitted, must be 
formally proved by the evidence of some person 
competent to speak to the facts., 

The evidential value of account books will, of course, 
depend upon their formality and the checks against 
fraud secured by the method of keeping them, but 

. thatis not to be confused with admissibility. As 
regards admissibility section 34 makes no difference 
between the cash-books and ledgers of a large Bank, 
and the day-book of a house-keeper. The difference 
lies in the weight to be given to the entries therein. 


Appeal against the decree of the District 
Judge, Hoshangabad, dated the 10th October 
1910, reversing that of the Subordinate Judge, 
Hoshangabad, dated the 12th May 1910. 
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Mr, F. W. Dillon, for the Appellants. 
Mr, J. Mittra, for the Respondents. 
JUDGMENT. 

* * =% * In the present case the 
documents produced by the witness Damodhar 
(D; W. No. 12) were tendered in the first 
Court and admitted in the lower Appellate 
Court as books of account kept in regular 
course of business, entries wherein were 
admissible under section 34. If, therefore, 
the documents were not proved to be account- 
books regularly kept in course of business 
their admission was illegal, because proof of 
the entries therein would bein violation of 
section 21 of the Evidence Act. There 
appears to beso much misapprehension in 
the Courts below as to’the scope and applica- 
“tion of section 34 of that enactment, that 
it may serve some purpose to pause and 
examine its provisions before applying them 
to the facts of this case. The remarks of 
their Lordships of the Privy Council in 


Jaswant Singh v. Sheo Narain Lal (1) 
_ are instructive as to the variety in 
account- books. Some may be, as described 


by the Subordinate Judge in the above 
case, of no evidential value, but merely 
a man’s private record,. prepared by 
him, as may, be in accordance with his 
pleasure or convenience. “Other accounts 
may be so kept, and may so tally with 
“external circumstances, as to carry conviction 
that they are true. And,” their Lordships 
continue, “the Evidence Act, ‘section 34, 
therefore, enacts that entries in books of 
account regularly kept in the course of 
business shall be relevant evidence, though 
not sufficient of themselves to charge any 
person with liability.” The admission of 
such entries on behalf of a person making 
them isan exception to the general rule 
laid down in sectidn 21 of the Act. Such 
entries were not admitted in English Common 
Law unless they happened to be against the 
interest of the person making them or were 
made in the course of business by deceased 
persons. (Taylor's Evidence, page 709; 
Best’s Evidence, paragraphs 501, 503; 
Roscoe’s N. P. Evidence, 60-62.) But Equity 
Courts have gradually enlarged the excep- 
tion, and regularly kept books of account 
have been accepted by them as evidence for 
many years, and now the rules of the 
Supreme Court recognize the justice and 


G) i6 A. 167 p. 181; 21 L 3.6. 
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expediency of this practice. (Of. Order 
XXX, rule 7, of the rules of the Supreme 
Court, 1897, as amended by the Rules of 
July 1902). It is recognized that to use a 
system of regular accounts to sustain a 
- particular fraud is so difficult and dangerous 
a procedure, that the Courts may guide 
their decisions by using entries in such a 
system, truth and accuracy and contempo- 
raneous record being almost indispensable 
for the due carrying on of such accounts. 
In the case above cited their Lordships of 
the Privy Coancil found “a cash-book; a 
bill-book, and a ledger, all referring to 
one another.” An examination showed cor- 
respondence to be exact in some items, and 
they remarked: “It must be confessed that 
to forge elaborate accounts extending over 
six years, or even to insert new sheets in 
such accounts, would be a most dangerous 
undertaking, and to make the different 


books correspond exactly would be a task of. 


almost insuperable difficulty.” 

I have written enough to show that the 
words in section 34 of the Evidence Act, 
“books of account, regularly kept in the 
course of business” are of the first import- 
ance in giving effect to the principle 
embodied inthe section. That priaciple is 
to admit only such statements recorded by 
a party in his own behalf as by their 
nature and circumstances are ordinarily 
beyond his power to tamper with, undis- 
covered, for the purposes of a particular 
case. Therefore when an entry of that 
kind is tendered, it must be shown to be in 
a book, that book must be a book of account, 
and that account must be one regularly kept 
in the course of business, These essentials 
require to be carefully observed in this 
country where written fraud and forgery are 
extremely common, and the responsibility 
of keeping accounts for the benefit of others 
is honoured in the breach rather than the 
observance—e. g., by money-lenders, mort- 
gagees in possession, lambardars who collect 
for co-sharers, persons in possession of landed 
property whereof the title is in dispute or 
litigation. 

First, then, what is a ‘book?’ In its ordi- 
nary sense it signifies a collection of sheets 
of paper bound together in a manner which 
cannot be disturbed or altered except by 
tearing apart, The binding is of a kind 
which is not intended to be moveable in the 


INDIAN OASES. 


“[iol4 


sense of being undone and pat together 
again. A collection of papers'in a portfolio, 
or clip, or strung together on a piece of: 
twine which is intended to be untied at 
will, would not, in ordinary English, be 
called a book. But so narrow a signification 
would not do in India, where accounts are 
often kept on sheets of paper laced or 
threaded together ina manner which allows 
removal of any sheet at any time by the ` 
untying of a knot. OF this class are the 
bahis of practically every Marwari banker 
in India, The definition of ‘book’ given in ` 
the English Copyright Act, 1845, section 3, 
is that the term means and includes “every 
volume, part or division of a volume, pam- 
phlet, sheet of letterpress, sheet of music, 
map, chart, or plan separately published.” 
This is a special definition for thé conveni- 


‘ence of using a single word to answer the 


purpose of a particular Act, and would 
obviously misrepresent what the Legislature 
had in mind when enacting section 34 of 
the Indian Evidence Act. It may be pointed 
out that even the Marwari bahis, though 
capable of being unbound without damage, 
are not made in that form for that purpose, 
but, when properly kept, are paged and 
intended not to be taken apart at any 
time for any purpose. I think thé term 
‘book’ in section 34 aforesaid may properly 
be taken to signify, ordinarily, a collection of 
shests of paper bound together with the 
intention that such binding shall be pər- 
manent and the papers used collectively in 
one volume, It is easier, however, to say 
what is not a book for the purposes of section 
34; and I have no hesitation in holding that 
unbound sheets of paper, in whatever quantity, 
though filled up with one continuous account, 
are not a book of account within the purview 
of section 34. The docaments admitted on 
to this record by .the lower Appellate Court 
are not a book or books, and, therefore, the 
entries upon them were illegally admitted in 
evidence, 

When the article produced is a book wa 
have still to see that it is a book of account, 
for that isthe only kind of book to which the 
section opens the door of relevant evidence. 
I am alive to the dictum of the Privy Council 
in Deputy Oommissioner of Bara Banki v. Ram 
Parshad (2) disapproving of the dictum of 


(2) 27 0. 118; 261. A, 264; 40, W, N. 417, 
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West, J.,in Munchershaw Bezonji v. New Dhurum- 
sey Spinning and Weaving Oompany (3), as 
giving too limited a meaning to the section. But 
there ia nothing in that case which gives any 
undue extension to the word ‘account’ beyond 
its usual significance. To account is to reckon, 
and lam: unable to conceive any accounting 
which does nob involve either addition or 
subtraction or both of these operations of 
arithmetic. A book which contains 
successive entries of items .may bea good 
memorandum book: but until those entries 
are totalled or balanced, or both, as the case 
may be, there is no reckoning and no account. 
In the making of totals and striking of balances 
from time to time lies the chief safeguard 
under which books of account have been 
distinguished from other private records as 
capable of containing substantive evidence on 
which reliance may be placed. A private diary 
may be most regularly. kept and contain 
records of facts, contemporaneously made, of 
the utmost value. Jt may be used for contra- 
dicting or corroborating a witness or refreshing 
'. his memory and the like under sections 144, 
157,159 and others of the Evidence Act; 
for such user does not make the document 
itself evidence. [Cf Ramji v. Rangayya 
(4)]. It may also come in under section 
32 (2) if the requirements of that section are 
satisfied. But no eutry in such a diary oan 
be filed as documentary evidence of the facts 
stated in it in favour of the person making 
the entryifheis a party to the suit, It 
would, be excluded by section 21 of the Act, 
and section 34 provides no exception in favour 
of it. The reason for such differentiation 
between a private diary and a private account 
is manifest. An ‘account, regularly kept, 
necessarily results in a continuity which makes 
fraudulent addition extremely difficult and 
dangerous: it is achain of forged links into 
which the subsequent interpolation of a link 
of forgery without discovery is almost 
impracticable. The man who wishes to 
defraud his neighbour generally avoids keeping 
regular accounts, or, having kept them, 
suppresses them, The labour of weaving 
falsehood with truth in regularly kept 
accounts is too great and continuous to be 
popular, because of the mathematical 
connection running through them. Bat 


(8) 4 B. 676 at p. 583, 
(4) 1 M. H. O, R. 168, 
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these safeguards of truth are entirely absent 
in the most regularly kept of private diaries, 
and subsequent interpolations, to meet an 
unexpected demand and facilitate frand, are 
generally possible without diffculty and 
danger of discovery. It is clear that the 
Legislature, which guides itself by human 
experience, had such -ccnsiderations before 
it when it enacted, by section 34, an exception 
to section 21, in favour of books of account. 
I am, therefore, of opinion that the Legislature 


“did not intend to include in that category 


any record in which there iS no process of 
reckoning. Therefore, a book which merely 
contains entries of items, of which no account 
is made at any time, is not a book of account 
for the purposes of section 34. The papers 
produced by D. W. No. 12in this case are 
entirely devoid of totals and balances. There- 
fore, the entries in them never ripened into 
accounts, and such entries—which could 
obviously be fraudulently added to or penned 
through at any time without hindrance or dis- 
covery—are not admissible under section 24, 

Finally, when we have got books of account, 
properly socalled, we must see that they 
have been regularly kept. This does not 
mean, as is frequently supposed, that they 
must be maintained in a particular form 
favoured by, bankers—usuatly called the 
mahajant system. Their evidential value will, 
of course, depend upon their formality and the 
checks against fraud secured by the method of 
keeping them; but thatis not tobe confused with 
admissibility, A single account-book, how- 
ever simple,.if regularly kept, will be admis- 
sible. -As regards admissibility, section 34 
makes no difference between the cash-books 
and ledgers of a large Bank, and the day- 
book of a house-keeper. Thedifference lies in 
the weight to be given to the entries therein, 
But, where the fact of regular maintenance | 
and generalaccuracy ofaccount-books is notad- 
mitted, it must be formally proved. In Dwarka 


- Doss v. Jankee Doss (5) their Lordships of the 


Privy Council pointed out that “the regular 
proof of books and accounts requires that the 
clerks who have kept those accounts, or some 
person competent to speak to the facts, shonld 
becalled to prove that they have been regular- 
ly kept, and to prove their general accuracy.” 
In tbe present case nothing of the kind has 
been done, and the record of the first Court 


(5) 6 BM, L A. 88 at p. 98; 19 Eng. Rep. 83, 
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endorsed on the accounts that they are 
unproved is a perfectly correct record. There 
is frequently confusion in the Subordinate 
Courts as to how an account-book should be 
proved and used under section 34 aforesaid. 
It is ẹ common practice to call a witness and 
examine him, as to the particular items 
sought to be proved, by getting him, as it 
were, to read them ont to the Court, some- 
times when he has no personal knowledge 
concerning them and they are not in his 
handwriting. Meanwhile, itis taken for grant- 
ed, without formal proof, that because the 
book is the khata or rokar of some firm, it is 
regularly kept. The question whether or nota 
book is regularly kept is one of fact, to be prov- 
ed (if not admitted), according to the circum- 
stances of each case, Where an entry is pro- 
perly admitted it is mere waste of time to have 
its contents repeated out of the mouth of a 
witness who merely reads it .and cannot 
supplement it with his personal knowledge. 
Use of an entry to refresh memory is one 
thing: its proof as substantive evidence 
under section 384 is another; but this 
distinction is constantly lost to sight by 
Judges and practitioners. A clerk called as 
a witness may depose:— I remember paying 
out Rs. 190 as a loan to the defendant some 
time last year. Having now refreshed my 
memory from an entry made at the time in 
my master’s cash-book I can state that the 
date was the 15th June 1910.” This is not 
a cause of evidence under section 84 of the 
Evidence Act. Bat suppose the account. 
. book had been produced and the entry 
te.dered in evidence. Then the deposition of 
the clerk might have been in these terms: —~ 
“I know the defendant. I remember that 
he came to my master’s shop and borrowed 
some money last year. I cannot remember 
the amount lent or the date of the loan 
though I saw the money paid. I also saw 
another clerk make an entry of the loan in 
my master’s cash day-book. This book 
{Exhibit A) shown to me is thatin which 
the entry was made. It is regularly kept. 
Transactions are entered as they occur, and 
the Lovk is totalled and balanced every day, 
and entries carried into a ledger once a 
week. This book (Exhibit B) is the ledger 
for last year and the entry of defendant's 
loan should be init.’ Upon this testimony 
the Court would be justified in admitting 
the entria tendered by the plaintiff and 


using them to corroborate the witness, and 
prove the amount and date of the loan. 
It would ba waste of time and miss the 
point of section 34 to get the witness to give 
oral evidence of the contents of the entries 
by reading them out. Once they are qualifi- 
ed for admission under section 34, the Court 
itself can read them and.use their contents 
for its information. 

For the reasons I have given I hold that 
the documents admitted by the lower Appel- 
late Court are not account-books at all, and 
there is no proof that they were regularly 
kept. Their admission in evidence was, 
therefore, illegal, and the finding of the 
lower Appellate Court on the basis of 
them is bad, That finding is, therefore, 
set aside, and the finding of the first Court 
restored on the question of the alleged 
re-payments for which defendant claimed 
credit, 
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Civit Rones Nos, 110 ro 117 or 1913. 
February 20, 1914, 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 

UMA CHARAN MANDAL AND OTHERS—- 

APPELLANTS — PETITIONERS 
versus 
MIDNAPORE ZEMINDARY COMPANY — 
Responpents—Opposits PARTY. 

High Courts Act (24 § 25 Vict. O. 104), s. 18 
—Chota Nagpur Tenancy Act (VI B. O. of 1908), s. 85 
—-Jurisdiction—High Court’s power of superintendence 
—Proceedings for settlement of fair rent before Revenue 
Officer. 

The High Court-has no jurisdiction to exercise the 
power of superintendence it possesses under section 15 
of the Indian High Courts Act, 1861, in relation toa 
proceeding for settlement of fair rents before a Re- 

venue Officer under section 85 of the Chota Nagpur 
Tenancy Act of 1908, 

Rules in respect of proceedings before the 
Settlement Officer of Chota Nagpur under 
section 85 of the Chota Nagpur Tenancy 


Act, 1908. 
Babu Khetra Mohan Sen, for. the Peti- 
tioners, 


Babu Jogesh Ohandra Hoy, for the Opposite 
Party. : 

JUDGMENT.—This Rule raises a ques- 
tion of first impression as to the jurisdiction 
of this Court to exercise the power of super- 
intondenvs is possossss under section 15 of. 
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the Indian High Courts Act, 1861, in relation 


to a proceeding.for settlement of fair rents 
before a Revenue Officer under section 85 
of the Chota Nagpur Tenancy Act, 1908. 
The circumstances under which the question 
has been raised for decision may be briefly 
narrated. 


The opposite party commenced a snit for 
recovery of possession of lands in the occupa- 
tion of the petitioners as under-tenure-holders 
on the allegation that they were purchasers 
of the superior tenure ata sale for arrears 
of rent, and as such were entitled to avoid 
all under-tenures granted after the sreation 
of the tenure. The District Judge has held 
that the plaintiffs are not entitled to avoid 
the under-tenures, but he has given them a 
declaration that they are .entitled to enhanca 
the rent payabls. The defendants have 
appealed to this Court against the decree 
of the District Judge and the plaintiffs. 
respondents have preferred a cross-appeal. 
Daring the pendency of the appeal in this 
Court, the plaintiffs have instituted pro- 
ceedings in the Oourt of the Settlement 
Officer of Chota Nagpur for settlement of 
fair rents under section 85 of the Chota 
Nagpar Tenancy Act, 1908, and for enhanca- 
‘ment of the rent of the under-tenure from 
Rs. 1-428 yedr to Rs. 4-8-0 a year. The 
defendants. have applied tə this Oourt for 
an order upon the Settlement Officer to stay 
the trial of the proceedings instituted before 
him pending the determination of the appeal 
and cross-appeal preferred to this Court. 


It is urged on behalf of the petitioner that, 


if the appeal succeeds, the proceedings for 
the settlement of fair rants. will become 
nugatory, and that thesamea result will 
follow if the cross-appeal succeeds and 
the plaintiffs become entitled to a decree for 
ejectmest: in other words, fair rent may 
have to ba assessed only in the contingency 
- of the failureof both the appeal and the 
cross-appeal, Jt has baen contended under 
these circumstances that it is obviously desir- 
able thit the question of the settlement of fair 
~ rents should not be investigated during the 
pendency of the appeal and the cross-appeal 
in this Oourt. This position has not been 
seriously controverted by the plaintiffs- 
oppostita party. Bat it has been argued 
on their behalf that, this Court has no 
jurisdiction to issue any direction to the 


Setilement Officer in respoct of the proceed- 
ings under section 85. 

It is plain that if this Oourt is competent 
to giveany directions to the Settlement 
Officer in respect of the proceedings instituted 
before him, it can do so only in exercise of 
the power of superintendence vested in it 
by reation 15 of the Indian High Courts 
Act, 1861. This power of superintendence 
can be exercised only over Courts which are 
subject to the Appellate Jurisdiction of the 
High Court. The question consequently 
arises, whether the Court of a Revenue 
Officer in which a proceeding for settlement 
of fair rents has been instituted under section 
85 of the Ohota Nagpur Tenancy Act is a 
Court subject to the Appellate Jurisdiction 
of this High Court. Sub-section 4o0f section 


` 85 provides that when a settlement of rents 


is made, an appeal shall lie from such settle- 
ment in the prescribed manner and to the 
prescribed officer. Clause 8 of sub-section 
2 of section 264 authorises the Local Govern- 
ment to make rules with a view to preseriba 
the officer to whom and the manner in which 
appeals shall lie from: orders or directions 
passed by Revenue Officers under section 
85. On the 18th June 1909, the Local 
Government framed Rules to the effect that 
when rent has been settled by an Assistant 
Settlement Officer, the appeal shall lie to 
the Settlement Officer to whom the Assistant 
Settlement Officer is subordinate, and when 
rent has been settled by a Settlement Officer 
himself, the appeal shall lie to the Oom- 
missioner. It is plain consequently that 
where, as here, the procesding for settlement 
of fair rent is instituted in the Court of 
a Settlement Officer that Court is subordinate 
to the Commissioner. Our attention has 
not been drawn to ‘any statutory provision 


-or rule which makes the Commissioner or 


the Settlement Officer subordinate to the 
Appellate Jurisdiction of this Court. For 
the purpose of the application of the power 
of superintendence vested in this Court under 
section 15 of the Indian High Courts Act, 


- it is not necessary that an appeal should lie 


to this Court in the very proceeding in which 
the power of superintendence is invoked; in 
fact, if the party aggrieved is entitled to 
relief by way of appeal, it is not necessary 
for him to invoke the exercise of the power 
of superintendence. To take one illustration, 
an appeal to this Court, is barred under 


898 


INDIAN OASES, 


[1914 


UMA CHARAN MANDAT, ¢. MIDNAPUR ZEMIDARY CO.. ` < 


section 102 of the Civil Procedure Oode of 
1908, when the amount or value of the 
subject-matter of a suit of the nature cogniz- 
able by a Court of Small Causes does not 
exceed five hundred rupees: in such acase if 
the suit has been tried by a Court subject to 
the Appellate Jurisdiction of this Court, the 
exercise of our power of superintendence 
may be invoked [Shamdanee v. Bhoioo Ram 
(1), Ramabat v. Trimbak Ganesh Desai(2)] 
provided that the case is of such a nature as 
to require the interference of this Court in 
the exercise of its extraordinary powers. 
But where a Court is made subordinate to the 
Appellate Jurisdiction of a Tribunal, differ- 
ent from and in no way subordinate to this 
Court, it cannot reasonably be held that the 
Court is subordinate to the Appellate Juris- 
diction of this High Court. An analogy is 
furnished by thedecision of Darbar? Panjiara v. 
Bhoti Roy (3) whereit was pointed out that in 
the Sonthal Pergannas there are two entirely 
distinet series of Courts, Original and Appel- 
late, and that the distinction is fundamental 
although the same individual may preside 
over two different Courts. The cases in 
which it has been ruled that the High 
‘Court has jurisdiction to interfere with the 
orders of Collectors and Deputy Collectors 
under Act X of 1859 are olearly distinguish- 
able. Huro Mohun.Mukeriee v. Kedar Nath 
Dass (4), Bhyrub Ohunder v. Shama Soonderee 
(5), Gobind Coomar v. Kristo Ooomar (6), 
Deanutoollaha v. Nawab Nazim Sidhee Nuzeer 
Ali Khan(7), GudadhurOhatterjee v. Nand Dall 
Mukerjee (8), Sreemutiy Nassir Jan v. Akbur 
Mozoomdar (9), Nilmoni Singh v. Taranath 
(10), Mohunt Ramanuja Das v. Lakhun Farida 
(11), Ohattan Patjosi Mahapatra v. Kunja 
Behari Patnaik (12). The provisions, it 
may be pointed out, for appeals under Act X 
of 1859 are on entirely different lines from 


(1) 22 W. R. 44. 
(2) 9 B. H. C. R, 283. 
oat” 28 Ind, Cas. 883; 18 O. W. N. 575; 19 C. L.J. 
4, 
(4) 5 W R. Act X Rulings 25. 
` (5) 6 W. R. Act X Rulings 68. 
(6) 7 W. R. 520; B. L. R. Sup. 714. 
(7) 10 W. R. 841; I B. L. R. 216, 
(8) 12 W. R. 408. 
(9) 15 W. R, 418. 
(10) 9 C. 295; 12 C. L. R. 361; 9 I. I. A. 174. 
(1) 11 C. W. N. 112; 80. I. J: 43, 
(12) 11 Ind. Cas. 207; 38 ©. 832; 15 C. W. N. 863; 
14 0. L, J. 284. 


those prosoribed. by the Ohota Nagpur 
Tenancy Act, 1908. The cases of Madho 
Prakash ` Singh v. Murli Manohar (13) 
and Ram Lochan Singh v. Bent Prosad 
Kumri (14) deal respectively with the 
question of procedure in Revenue Courts, 
and the procedure applicable to execution of 
decrees transferred from Revenue Courts to 
Civil Courts The principle applicable to those 
matters doés not in any way assist the conten- 
tion of the petitioners nor does the - case of 
Kartik Ohandra Ojha v. Gora Chand Mahto 
(15) advance the argument of the petitioners. 
That decision is an authority for the proposi- 
tion that proceedings on applications for 
enhancement of rent under the provisions of 
sections 27 to 380 of the Chota Nagpur 


“Tenancy Act are judicial proceedings before 


the Deputy Commissioner, who is for this 
purpose a Court subordinate tothe Appellate 
Jurisdiction of this High Oourt. Reliance 
was placed in support of this view on the 
circumstances that under section 224 an 
appeal does, under certain circumstances, 
lie from the judgment of a Deputy Sommis- 


sioner to the Judicial Commissioner and in. 


Gertain other circumstances to the High 
Court. The case before us stands plainly on 
a wholly different footing. It would, in our 
opinion, be anomalous to hold that where, by 
Statute, superintendence over a Revenue 


Officer is vested, in a particular matter, in the ` 
Commissioner and the Board of Revenue, the 


Revenue Officer should be deemed even for the 
purposes of that particular proceeding a Court 
subordinate to the Appellate Jurisdiction of 
this High Court. In our opinion, section 
15 of the Indian High Courts Act, 1861, has 
no application to proceedings for settlement 
of fair rents instituted before a Revenue 
Officer under section 85 of the Chota Nagpur 
Tenancy Act, 1908. In this view the Rule 
must be discharged with costs one gold mohur. 

The other Rules, it is conceded, will be 
governed by this judgment, and will conse- 
quently be discharged, but there will be no 
order for costs in those Rules. 


Rules discharged. 
(18) 6 A. 406.; A. W. N. (1888) 92. 
(14) 1 Ind. Cas, 933; 9 O. L. J. 125; 18 CO. W. N. 
791; 36 0. 252. 
(15) 20 Ind. Cas, 420; 40 O, 518; 17 O., L. J. 693. 
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CALCUTTA HIGH COURT. 
Seconp Civiu Apezat No. 939 or 1912, 
April 28, 1914, 

Present:—-Mr. Justice Mullick. - 
BIDHUMUKHI CHOWDHURANI~ 
PLaIntigy-—APPELLANT 
VErSUSs 
ASMATULLA AND oraeRrs—DeErenpants— 


RESPONDENTS. < 

Bengal Tenancy Act (VIII of 1885), s. 160 (g)— 
Protected interest—Se-patni—General authority in 
dar-patni patta to create se-patni, whether sufficient. 

A general authority contained ina dar-patni patta 
expressly stating that the dar-patnidar may grant 
se-patnt settlements is sufficient to protect from 
annulment a se-patnt created by the dar-patnidar as a 
protected interest within the meaning of section 160 
(g) of the Bengal Tenancy Act, and a special permis- 
sion in each case is not required, 


Appeal from the decree of the District 
Judge of Rungpur, dated January 26th, 1912, 
affirming that of the Second Munsif of Rung- 
pur, dated June 19th, 1911. : 


Dr. Rash Behary Ghose, Babus Dwarka Nath 
Ohakravarti and Bimal Ohandra Das, for the 
Appellant. 


Babus Bharat Ohandra Roy Chaudhri and 
Biraj Mohan Majumdar, for the Respondents 


JUDGMENT.— One Lachmipat, the owner 
of a patni talug, granted a ‘dar-paini to 
Niaulle. This dar-patni vested ‘in equal 
shares in three persons named Bhairab, Nil 
Chand and Jaga Mohav. Nil Chaud died and 
his estate passed into the possession of 
Bhairab as executor. Jaga Mohan gavea 
se-paini settlement of ‘his one-third sharé in 
the dar-patnt to Bhairab acting both on behalf 
of himself and as executor of the estate of 
Nil Chand. The plaintiff has, by purchase 
ata sale for arrears of rent, become sixteen- 
annas proprietor of the dar-puinz. He states 
that he has by notice under section 167 of 
the Bengal Tenancy Act annulled the 
encumbrance created by the se patni and that, 
therefore, the defendants who are tenants 
upon the land are liable to pay the whole 
rent tohim. The lower Appellate Court 
has dismissed the suit. Hence this second 
appeal. : 

The main contention is that the se-patnd 15 
not a protected interest within the meaning 
of section 160 (g), Bengal Tenancy Act. 
Now the patta by which the dar-pain? was 
created expressly states that the dar-paini- 
dar may grant se-patnz settlements, but it is 
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argued that a general permission, though in 
writing, is not sufficient and that what is 
required is a special permission in each case. 
I cannot see any reason why we should 
import into the Statute something more than 
what is there. All that it requires is that 
the permission of the proprietor should be 
express and thatit should be in writing. 
These requirements are fulfilled in the 
present case and, therefore, the se-paini is a 
protected interest within the meaning of the 
Bengal Tenancy Act. The learned Vakil for 
the respondent wishes to go farther and 
argues that whereas section 11 of Regulation 
VIEt of 1819 requires special permission in 
each case; section 160 (g) of the Bengal 
Tenancy Act is less strict. It is not neces» 
sary for the purposes of the present case to 
enter into discussion as to whether the 
intention of section 160 (g) was to enlarge 
the powers of encumbrancers, but if it were 
necessary to decide the point I would say 
that the scope of section 160 (g) was identical 
with that of section 11 Regulation VIII of 
1819. By section 105 of Act X of 1859, a 
patni talug could be brought to sale for ita 


‘arrears “according to the rules for the sale 


of under-tenures contained in any law for the 
tirae being in force”. It was held by the Privy 
Council that a sale held under section 105, Act 
X of 1859, of a paint talug for its arrears had 
the effect of avoiding all encumbrances. By 
seation 16, Act VIII (B.C.) of 1865, the legisla- 
tion gave more formal effest to this decision 
and showed that its intention was to protect 
the same encumbrances as section 11, Regu- 
lation VIII of 1819. It is important to note 


-that section 16, Act VHI of 1865, avoids all 


encumbrances, “unless the right of making 
such encumbrances shall have been expresse 
ly vested in the holder by the written 
engagement under which the under-tenure 
was created, or by the subsequent written 
authority of the person who created it”, 
This clearly covers a general authority in 
writing. Now section 160, Act VIII of 1885, 
differs from section 16, Act VILI (B.C.) of 1865, 
only inform and I am satisfied that under 
the present law a general authority, such as 
is contained in the dar-paini patta under 
sousideration, is sufficient to protect the 
se patni, Therefore, as regards the one-third 
share of Jaga Mohan leased in se-patne to 
Bhairab the tenants are bound to pay rent not 
to the plaintiff but to Bhairab, With regard 
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to the remaining two-thirds share either the 


plaintiff must show separate collection or he: 


must sue for the whole rent making Bhairab 
a party. Itis found asa fact that he has 
failed to show separate collection and it is 
admitted that Bhairab is not a party tothe 
present suit. The whole suit has, therefore, 
been rightly dismissed. The appeal is 
dismissed with costs. ` 
Appeal dismissed, 


ALLAHABAD HIGH COURT. ` 
- Seconp Orvik APPrAL No. 95 or 1913. 
April 9, 1914, 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
-BAHADUR SINGH — PuANTIFE— APPELLANT 
Versus 
SYAM SUNDER TAG—Dergypayt— 
RESPONDENT. 

Consideration, failure of. 

The plaintiff who was a share-holder in a Company 
sold his shares therein to the defendant for Rs. 600. 
The defendant instead of paying the price in cash 
executed a bond whereby he agreed to pay the 
amount to the plaintiff with interest. No undertaking 
was given by the plaintiff that he would obtain 
the recognition of the transfer by the Company. The 
Manager of the Company, who had no suoh authority, 
refused to recognise and register the transfer: 

Held, on the plaintifi’s suit on the bond, that as 
there was no failure of consideration the suit must 
succeed. st 

Second appeal from the decision of the 
‘Additional Judge of Bareilly, dated 23rd 
November 1913. | 

FAOTS.—The plaintiff brought a suit 
for recovery ofa certain sum of money on 

-the allegation that the defendant had pur- 
chased from the plaintiff 100 shares for 
Rs. 500 in the Indiau Co-operative Bank, 
“Limited”, and executed a bond for the 
aid sam on April 18th, 1911. The defence 


INDIAN OASES, 


[1914 


was that the bond was executed under undue 
influence; that there was no consideration 
for the bond; that asthe plaintiff was a 
Director of the Bank it was not competent 
to him under the rules to transfer any 
shares held by bim. The Court of first 
instance decreed the claim. The lower 
Appellate Court dismissed the suit on the ` 
ground that the defendant did not get the 
shares that were transferred to him. The 
plaintiff appealed to the High Court, 

Mr. Sarat Ohandra Ohaudhri, for the 
Appellant.—The plaintiff had every right 
to transfer the shares. The Articles of 
Association prohibiting «a Director from 
transferring shares were passed after the 
transaction had taken ‘place and they can- 
not possibly be held to have a retrospec- 
tive effect. The plaintiff cannot be bound 
by any act of the Chief Manager done after 
the institution of the suit. The plaintiff 
did all that he was required to do by law. 
It was the duty of the defendant to have 
taken steps for the registration of his name. 
There is no want of consideration. The 
Articles of Association do not bind the 
parties. At the date of the transfer the 
shares could be sold and a valid title passed 
to the defendant. The mere fact. that his 
application was refused long after the suit 
cannot make any difference. There was no 
express provision in the Articles of Associa~ 
tion ` preventing the sale. 

Lord Lindley on Contract, page 603. 

Mr. Purushottam Das Tandon, for the 
Respondent.—As a matter of fact no cone 
sideration bas passed and the transferor 
had no right to transfer the shares. The 
Compaines Act (Article 8, Schedule A,) is 
very clear on the point. In the Articles of 
Association there is a clause to the effect 
that the-rules framed have a retrospective 
effect. The transferor being a member, he 
is bound by the Rules of the Association, 
His right to sell is not an absolute 
right. It is subject to the approval of the 
Directors. The Directors not having agreed 
to the transfer no valid title passed to 
the defendant. The consideration having 
thus failed, no suit was maintainable, 

He relied on In the matter of the Bombay 
Fire Insurance Oompany, Limited (1). 

Mr. 9, O. Ohaudhri, not heard in reply. 


(1) 16 B. 398. 
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JUDGMENT.—This appeal arises out of 
a suit brought under the following circum- 
stances :— A : 

The plaintiff was the registered holder 
of certain shares in a concern known as 
the Indian Co-operative Bank, Lid. On 
the 18th of July 1911, the plaintiff execut- 
ed a deed of transfer of the shares to 
the defendant in consideration of Rs. 500. 
On the same date the defendant executed 
a bond in favour of the plaintiff whereby, 
after reciting that the defendant was 
indebted to the plaintiff in the- sum of 
Rs. 500 being the priceof the shares trans- 
ferred to him, he covenanted to pay Rs. 500 
with interest at Rs. 12 percent. per annum. 
The money has not been paid and the plaintiff 
‘instituted the present suit to recover the 
amount due under the bond. The defendant 
pleaded first, that the transfer and the bond 
were obtained from him by undue influence 
and secondly, that there had been a failure 
of consideration inasmuch as the Company 
had refused to recognise the transfer and 
register the transferee as the holder of 
the shares. The Court of first instance 
decreed the claim. The lower Appellate Court, 
while finding that there was no undue in- 
fluence, dismissed the suit on the ground 
of failure of consideration, The exact circum- 
stances under which the transfer aud the bond 
were execated have not.transpired. If we 
were to speculate on the matter, we might 
probably think that the plaintiff was anxious 
to get rid of his shares and that he brought 
some pressure on the defendant, who was 
the Managing Director of the concern, to 
take the ‘shares from him. When we use 
the’ word ‘pressure’? we do not necessarily 
mean “illegal pressure.” The defendant 
contends that the Company refused to re- 
cognise the, transfer. Under the deed of 
transfer the plaintiff never undertook to 
obtain the recognition of the transfer by 
the Company. On the face of the con- 
tract of transfer the transferor was im- 
mediately entitled:to recover the sum of 
Rs. 500 and the bond in suit was given 
to secure the indebtedness from the defend- 
ant to the plaintiff for the value of the 
shares. There is an endorsement on the 
‘ deed of transfer under the hand of a person 
by the name of Sidheswar Ghose who is 
described as the’ Ohief Manager of the 
Company. After siting a large number of 
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legal rulings he declined for various 
reasons to register the transfer. He pur- 


ported -to do this on the delegated authority 
of the Directors. We have looked at the 
resolution which is relied on as giving this 
authority and we find that no authority 
to refuse to register shares was conferred ` 
upon him. It thus does not appear that 
the Company ever refused to recognise the 
trausfer. Refusal could only be by a re- 
solution of the Oompany in pursuance of 
the Articles of Association. 

It is then contended that plaintiff was 
himself a Director of the Company and 
that the shares which he purported to 
transfer were the shares which he held as 

qualification shares” for his being a 
Director. In the Articles of Association 
which were in force at the time of the 
prevent a 
Director from transferring his shares. New 
Articles of Association are said to have 
been adopted subsequently with retrospec- 
tive effect. The provisions of some of these 
new Articles of Association are very 
suspicious, but even if we assume that the 
new Articles of Association were legally 
adopted, they could not be applied to the 
transfer which had been made long before 
they came into operation. 

The result is that the defence fails, so far 
as if is based on the allegation of undue 
influence, on the finding of fact by the 
Court below. In our opinion there was no 
failure of consideration, This being so the 
appeal must be allowed. We accordingly 
set aside the decree of the Court below 
and restore the decree of the Court of first 
instance, with costs in all Courts includ. 
ing in this Court fees on the higher scale. 


Appeal allowed. 
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BISHEN SINGH V. BISHEN KAUR, 
PUNJAB CHIEF COURT. 
Seconp Civit Appear No. 41 or 1912. 
April 271914. 
Present:—Sir Alfred Kensington, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
BISHEN SINGH—Derenpant ~ Al PELLANT 
t ersus 
Musammat BISHEN KAU R—Pawrtirs—anp 
OTHERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XLI, r. 11 
(1)—Order of dismissal—Decree— Appeal competent— 
No decree prepared— Revision—Mistake of fact. 

An order passed under Order XLI, rule 11 (1), Civil 
Procedure Code, isa ‘decree’ from which an appeal lies” 
in the ordinary course. Where, however, in sucha 
case no decree has been drawn up the so-called ap- 
peal must be treated merely as an application for 
revision. 

Where the order of dismissal under Order XLI, 
rule 11 (1), was passed under a mistake of fact, the 
Chief Court interfered in revision. 


Second appeal from the order of the 
Divisional Judge, Ferozepore, dated the 10th 
October 1911, affirming that of the Subordi- 
nate Judge, lst Class, Ferozepore, dated the 
7th July 1911, decreeing claim. 


Mr. Devi Dyal, for the Appellant. 
Mr. Santanam, for the Respondents. 


JUDGMENT.—The plaintiff, Musammat 
Bishen Kaur,.was granted a decree by the 
Subordinate Judge on the 7th of July 1911, 
conditional on her paying into Court a 
deficiency in Court-fee by the 15th of July. 
The deficiency was made good and the 
decree had, accordingly, full effect from the 
date of the judgment. The Court of the 
Divisional Judge was olosed for civil work 
during the month of September and the 
lst and the 2nd of October were holidays, 


On the 3rd of October the defendant, Bishen . 


Singh, filed a petition in the Divisional 
Judge’s Oourt stating that he had been ill 
and had not been able to have a petition 
of appeal drawn up; that the 8rd October 
was the last day on which he could file 
such an appeal and that he, therefore, prayed 
to be allowed to file it on the following 
day. 
Divisional Judge on the 4th of October 
and on the 5th a memorandum of appeal 
was presented by the appellant, but as it 
was not accompanied with a copy of the 
decree of the first Court, it was returned to 
the appellant. On the 5th of October ap. 
pellaut filed au application for a copy of the 
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This application waa rejected by the - 
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decree, which he obtained on the 9th of 
October, and on the 10th of October he 
again presented his memorandum of appeal 
to the Divisional Judge. On the same date 
his appeal was rejected on the ground that 
it was barred by time and that the appel- 
lant had shown no sufficient cause for grant- 
ing an extension of time under section 5 of 
the Limitation Act. In so holding the 
learned Divisional Judge remarked that 
‘up till 3rd October the appellant had not 
even made any application for a copy of 
if litigants choose to 
wait till the last day.and are then prevented 
from filing their appeals in time they must 
take the consequences ” 


From this order of the Divisional Judge, 
Bishen Singh appealed to this Oourt and 
affixed Court-fee stamps of the value of 
Re. 51-12-0 on his memorandum of appeal. 
In rejecting the appeal the Divisional Judge 
clearly acted under Order XLI, rule 11 (1), 
Oivil Procedure Code, and the weight of 
authority is to the effect that an order 
passed thereunder is “a decree,’ from 
which an appeal lies in the ordinary course, 
In the case tefore us, however, no, decree 
has been drawn up, and we must, therefore, 
treat this so-called appeal merely as an appli- 
cation for revision. 

After hearing Counsel for Bishen Singh 
and Musammat Bishen Kaur, we are satis- 
fied that the Divisional Judge was in error 
in holding that the appellant before him 
had not made any application for a copy 


‘of the decree prior to the 38rd of October. 


Mr. Devi’ Dyal has produced before us a 
certified copy of an application by his 
client dated the 3lst July 1911, in which 
a request is made for copies of the judg- 
ment and decree of the Subordinate Judge 
and a statement is added that such copies 
must be ready for delivery inasmuch as 
the applicant had previously applied for 
them. The endorsement on the back of this 
application ig to the effect that the copy 
of the decree is ready but that the judg. 
ment isin English and that it will take a 
few days to copy it. We see no reason to 
doubt the authenticity and correctness of 
this copy, and it affords proof that the ap- 
plicant had applied for the copies in question 
so long ago as July 1911. 


Presumably those copies were delivered to 
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him in due course, and in that case there 


would be no ground for questioning the’. 


truth of his affidavit to the effect that he 
actually bad a copy of the decree on the 
3rd of October. but that é6wing to some 
cause or other that copy was mislaid or 
lost and could not be filed with his memo- 
randum of appeal on the 10th of October. 
As the order- of the Divisional Judge was 
passed under a mistake of fact, we feel 
justified in interfering and in accepting the 
present petition before us. We accordingly 
set aside the order of the lower Appellate 
Court, dated the 10th October 1911, and 
direct that the record be returned to that 
Court for decision of Bishen Singh’s appeal 
on the merits, 

A preliminary question will possibly arise 
regarding the Court-fee to be paid on that 
appeal and if the Divisional Judge holds 
that the proper Court-fes has not been 
. paid, he should allow time to the appellant 
to make good the deficiency. In this Court 
the proper Conrt-fee stamp was one of Rs. 2 

. only, whereas the petitioner has paida fee 
of Rs. 51-12-0. We accordingly direct that 
the sum of Rs, 49-12 be refunded to 


him,’ The parties will pay their own costs‘ 


in this Court. . 
b Order set aside. 


LOWER BURMA CHIEF COURT, 
Fiest Civiu Appeau No. 46 or 1912. 
September 5, 1913. 
Present:—Mr. Justice Hartnoll, Offg. 
Chief Judge, and Mr. Justice Young. 

P. M. P. A. N. ANNAMALAY CHETTY— 
DEFENDANT— A PPELLANT 
versus 
Shaik MAHOMED ISMATI: minor 
BY HIS NEXT FRIEND ALT AHMAD AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 

Muhammadan Law-—Setilement— Deed tobe construed 
according to Muhammadan Law —Life-estate—Donee 
takes absolute estate. 

In construing a deed of settlement executed by a 
Sunni Muhammadan of Rangoon the law applicable 
is the Muhammadan Law. - $ 

The creation of a life-estate is inconsistent with the 
Muhammadan Law, and where a life-estate is attempt- 
ed to be oreated the donee takes an absolute estate. 


INDIAN OASES. 


903 


Appeal against the judgment and decree 
of the Chief Court on its Original Side, dated 
Ist April 1912, in Civil Regular No. 313 of 
1911. ° 

. Mr. Giles, for the Appellant. 

Mr. B. Oowasjee, for the Respondents. 

JUDGMENT.—The point for decision in 
this appealis whether a deed of settlement 
is valid or’ not. A Sunni Muhammadan, one 
Shaik Dawood Maistry, on the 8th April 


' 1895 executed a deed of settlement, which 


sets ont that on account of the natural leve 
and affection which he bears to his daughter, 
Amirun Beebee, he transfers and assigns 
to her and her heirs as mentioned hereinafter 
a certain plot of land with the buildings 
thereon in trust subject to the following terms 
and conditions, 

The deed then proceeds: — 

“1. That I appoint myself as sole trustee 
of the said property to realise the rents and 
profits thereof and apply the same towards 


. the maintenance of the said Amirun Beebee 


who is now a minor till she attains her 
majority, that should I die before she attains 
her majority Sebina Beebee, her mother, will 


_act as trustee for the aforesaid purpose. 


“9. Thatas soon as the said Amiran Beebeo 
attains her majority she shall be the sole 
trustee of the said property to apply the 


rents and profits thereof for her own use and 


benefit. 
“3. That after the death'of the said Amirun 
Beebee her children will enjoy the rents 


‘and profits thereof and onthe youngest of 
‘them attaining his or her majority, the said 


property. isto be divided among them in 
eqnal shares and in the event of the said 
Amirun Beebee dying without any issue, her 
brothers aud sisters will share the said 
property among them in equal shares.” 

The suit has arisen in this way. Amiran 
Beebee has married and her husband is the 
third respondent. She has a minor son, 
Shaik Mahomed Ismail, whois the first respond- 
ent and plaintiff and is represented by his 
next friend and uncle Ali Ahmed. Shaik 
Dawood Maistry died in 1898. On the 23rd 
February 1911, the appellant who is the 
first defendant obtained a mortgage decree 
against Amirun Beebee and her husband 
Shaik Goolam Kader, the third respondent, 
on the property described in the deed of 
settlement claiming the same to belong abso- 
lutely to Amirun Beebee. Shaik Mahomed 
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Ismail claims that his mother has only a life- 
interest in the property and asks a declaration 
to such effect and that the mortgage decree 
obtained by appellant does not affect the 
property dealt with by the daed of settle- 
ment and that appellant has only a mortgage 
lien over the life-interest of Amirun Beebee 
in the income of the said property. 

The learned Judge on the Original Side has 
decreed the suit on the authority of the case 
of Umes Ohunder Strear v. Mussumat Zahur 
Fatima (1). The mortgagee—the appellant— 
urges that by the deed Amirum Beebee has 
acquired the full property inthe premises 
mentioned in it. 

The first point for decision is whether the 
Muhammadan Law or the general law applies. 

For the minor it is urged that this is not 
a question of succession or inheritance and 
so section 13 (1)of the Burma Laws Act does 
not apply. There is not sufficient evidence on 
the record to show whether the case is one 
of succession or. inheritance as there is no- 
thing to show what other property the settler 
had. Ifhe settled all his property on his 
daughter and the others mentioned by the 
deed it would, in my opinion, be an attempt 
to evade the Muhammadan Law of succession 
and so wouldbea matter of succession or 
inheritance within the meaning of section 13 
(1) of the Burma Laws Act. But supposing 
that it is only a disposal of his property that 
does not conflict with the rules of his personal 
law; the question arises whether the 
Muhammadan Law is not applicable in the 
matter. Section 13 (2) of the Burma Laws 
Act enacts that subject to the provisions of 
sub-section (1) and of any other enactment 
for the time being in force all questions 
arising in civil cases instituted in the Courts 
of Rangoon shall be dealt with and determined 
according to the law ‘for the time being 
administered by the High Court of Judicature 
at Fort William in Bengal in the exercise 
of its Ordinary Original Civil Jurisdiction. 
That Oourt administers the provisions of the 
Transfer of Property Act, 1882. Section 2 of 
this Act enacts that nothing in the second 
Chapter of it shallbe deemed to affect any 
rule of Hindu, Muhammadan or Buddhist 
Law. The deed of settlement is a transfer 
of property of the nature of that contem- 
plated by sestions 20 and 21 of-the Act and 


(1) 17 L A. 201; 18 O. 164, 
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they fall within Chapler II. Taking the deed 
to be one falling within the provisions of 
Chapter II the law applicable to it in the 
High Court at Calcutta would be the 
Muhammadan Law and not the law contained 
in the Transfer of Property Act. Looking 
at the deed as a gift Chapter VII of Transfer 
of Property Act must be considered. Gift 
is defined in section 128 but section 129 
enacts that nothing in the Chapter shall 
be deemed to affect any rule of Muhammadar 
Law. The following cases show that at 
Caleutta in cases of gifts by Muhammadans, 
the Muhammadan Law is followed, Mutima 
Beebee v. Ahmad Bakhsh (2), Mullick Abdool 
Gafoor v. Muleka (3), Yusuf Ali v. 
Oollector of Tipperah (4), Therefore in any 
case I would hold that the law applicable 
in constructing the deed is the Muhammadan ~ 
Law. 


The consideration now arises as to what rule 
of the Muhammadan Law is applicable. 
Thé judgment appealed from says that Shaik 
Dawood Maistry was a Sunni Mahomedan 
and this statement was not contested nor 
traversed at the hearing. I will, therefore, take 
it that he belonged to the Sundi and not the 
Shiah SchoolofMuhammedaniam. The Hedaya 
is, therefore, applicable to him. The passages 
at pages 488 and 489 of Hamilten’s transla- 
tion of that work—the second Hdition—are 
relied on by appellant and especially the pass- 
age concerning an Amree or life grant to this 
effect. “An Amree, moreover, is nothing 
but a gift and acondition; and the condition 
is invalid; but a giff is not rendered null 
by involving an invalid condition, as has 
been already demonstrated.” The learned 
aathor is, no coubt, referring to the passage 
at page 488 where in dealing with a gift 
with a condition he writes: “Such gift 
or charity is valid; but the condition 
annexed is invalid: because it is contrary 
to the spirit or intendment of the contract; 
and neither gifts nor charities are affected 
by being accompanied with an invalid 
condition because the Propliet approved of 
Amrees (gifts for life) but held the condition 
annexed to them by the grantor to be void.” 
Learned Counsel for respondent urged that 
the Imam Abu Hanifa and his disciples 


(2) 81 ©. 319. 
(3) 10 0. 1112, 
(4) 9 C. 138, 
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Qazi Abu Yusuf and Imam Mohammed 
differed on the rule of law. I am unable to find 
that they did on the rule relating to Amree; 
they differed on the rale of a gift by way 
of Rikba, which is a different form of gift. 
The question of gifts with conditions is 
dealt with by Mr. Syed Ameer Ali in his 
learned Book Volume I (3rd Edition) page 
77 and also by Sir R. K. Wilson in his 
learned Work, 4th Edition, page 350. He 
comments on the case-law up to date in the 
prefacé to the last edition of: the book. 
In the case of Musammat Humeeda v. Musam- 
mat Budlun (5) their Lordships of the Privy 
Council expressed the opinion that the creation 
of alife-estate does not seem to be consistent 
with Mukammadan usage and there ought to be 
very clear proof of so unusual a transaction. 
Inthe case of Suleman Kacer v. Dorab dhi Khan 
(5) their Lordhsips said: “Their Lordhsips 
are by no means satisfied that the gift to 
this lady of these Government promissory- 
notes subject toa condition that she is to 
have the interest only for life and that 
after her death there is to be a trust in 
perpetuity for all her heirs to all time, is 
not, according to Muhammadan Law, in its legal 
effect, a gift to her absolutely, the condition 
being void.” But they found that it was not 
necessary bə determine the point. fn the 
case of Abdool Gofur v. Nézamudin (7) their 
Lordships expressed the opinion that the 
creation ofa series of life rents was a kind 
of estate which did not appear: to be known 
to Muhammadan Law. But the two most 
important oases seem to be those of Abdul 
Wahid Khan v., Mussumat Nuran Bibi (8) 
and that of Umer Ohunder Strcar v. Mussumat 
Zahoor Fatima (1) already referred to. In 
the latter case where by 2 Mahomedan deed 
of settlement a husband granted lands to 
bis second wife, on condition that if she had 
a child by him the grant should be taken 
a8 a perpetual mokarrart and in the case of 
no child being born as a life mokarrart with 
remainder to the settlor’s two sons, it was held 
that the two sons. took definite interests 
under the deed similar to vested remainders 
thongh liable to be displaced and that such 
interests were liable to attachment. The 
point under decision was which of the parties 


(5) 17 W. R. 525. 

(6) 8 C. 1; 8 L A. 117. 
(7) 17 B. l; 19 I. A. 170. 
(8) 22 I. A. 91; 11 O. 597. 
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had acquired the ownership of certain lands 
first in point of time. There had been two 
sales in execution of two decrees, and in one 
case the respondent had bought the interest 
of her judgment-debtor in the lands, and in 
the other the appellants’ predecessor-in- 
interest had also purchased the interest of 
his judgment-debtor the same man as respond- 
ents’ judgment-debtor in the same lands. 
The report of the cage does not show that the 
question was ever raised as to whether the 
settlement was not practically a deed of gift 


‘disguised by a nominal consideration and 


whether, if that were so, the Mahomedan rule 
of Jaw would invalidate either the gift itself 
or the limiting -conditions. This question 
does not seem to have been raised for de- 
cision. Inthe other case that of Abdul Wahid 
Khan v. Mussumat Nuran Bibi (8) the legal 
effect of an instrument of compromise was 
directly for decision. The compromise wag 
to the effect that one Gauhar Bibi, a widow 
of one Mouzzum Khan was to hcld possessiun 
of and be mistress of certain lands but without 
power of alienation except in case of special 
emergency and that two sons of Mouzzum 
Khan by other wives were to possess and 
enjoy the lands after her death. The suit 
was by the sisterof one of the sons and 
half sister of the other and others who 
had acquired an interest in the estate, 
and was brought after the death of 
the half brothers and Gauhar Bibi againat 
a daughter and widow of one of the half 
brothers and the husband of the daughter. 
Gauhar Bibi had after the death of the 
half brothers executed a deed of gift in 
favour of the aforesaid daughter. The suit 
was for a share of the estate on the ground 
that it was settled that Gauhar Bibi should 
retain possession of the estate during her 
life time without power of alienation and that 
after her death both the suns should take the 
estate half and half, The claim was by 
virtue of inheritance from the two half 
brothers. Their Lordships held that during 
Gauhar Bibi’s life-time the whole interest in 
the estate was to be in her and then said: 
“Then comes the question: What is the 
interest which is given by the compromise 
to the sons? ‘To give the plaintifs a title 
to the estate it must be a vested interest 
which, on the death of the sons, passed to 
their heirs, and is similar to a vested 
remainder under the English Law. Such 
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an interest in an estate does not seem to be 
recognised by the Mahammadan Law.” Their 
Lordships concluded their judgment by say- 
ing, “Their Lordships think this is the 
reasonable construction of the compromise 
in this case, and that it would be opposed 
to Muhammadan Law to hold that it created a 
vested interest in Abdul Rahman and Abdus 
Subhan which passed to their heirs on their 
death in the life-time of Gauhar Bibi.” 

The question arises as to which of these 
two cases should be followed in the present 
one, and as I have held that this case is one 
that must be determined by the rule of Mnham- 
madan Law, I would decide that the case of 
Abdul Wahid Khan vy. Musammat Nuran Bibi 
(8) is the one to follow. In that case 

‘their Lordships decided on the rule of 
Muhammadan Law, and in the other the rule 
of Mahammadan Law was not referred to nor 
raised, 8 

It only remains to consider what the 
actual rule of Muhammadan Law is that is 
applicable to a deed like the one under 
discussion in the case of Sunni Mohamedaus. 
I have already in this judgment set out the 

“Jaw and authorities relied on. In the case of 
Abdoola Khakhibhoy Readymoey v. Mahomed 
Haji Suleman (9) the Muhammadan Law was 
discussed and it was held on a review of the 
authorities thatthe creation of a life-estate 
is inconsistent with Muhammadan Law and 
that wherea life-estate is attempted to be 
created the donee takes an absolute estate. 

That view appears tome tobe correct. I 

would, therefore, allow this appeal and 
reverse the decree passed by the learned 

Judge ` vn the Original Side and dismiss 

the suit with costs to appellant in both 

Courts. 3 

Young, J.—I concur. 
Appeal allowed. 
(9) 7 Bom. L. R. 806. 
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OALOCUTTA HIGH COURT. 
Crvin Route No. 1133 or 1913. 
January 26, 1914, 
Present:—-Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
BIBHUTI BHUSAN PAL CHOWDHURY 
AND ANOTHER— PLAINTIFFS-—PETITIONERS 
versus f 
LAL:T MOHUN PAL CHOWDHURY 
AND OTHERS— DEFENDANTS Nos, 5, 6 AND 7— 


Oprosits PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
152 — Inherent power of Court—-Amendment of decree to 
bring into conformity with judgment—Necessary for ends 
of justice—High Courts power of interference—Revision. 

“The Courtstin this country have an inherent power 
to amend or vary decrees soas to bring them into 
conformity with the judgments after they are signed 
by the Judges under section 151 of the Civil Proce- 
dure Code, even if they do not fall under section 152, 

Brijratan v. Jaynarain, 7 Ind. Oas. 876; 87 C., 649, 
followed. ‘ 

An order under section 151, however, can only be 
made where it is necessary for the ends of justice: 

Where the Court acts under section 151 in a case 
where it should not have done, it is competent to the 
High Court to interfere and set matters right. 


Rule in the matter of a money suit of the 
Second Munsif’s Court at Berhampore. 


Babu Brojo Lal Ohakravarti, for the Peti- 
tioners. 


Babu Upendra Narain Bagchi, for the 
Opposite Parties, : 


JUDGMENT.—We are invited in this 
Rule to set aside an order by which the — 
Court below has amended its decree with 
a view to bring it into conformity with the 
judgments. The plaintiffs, who are petitioners 
before this Court, sued the -defendants for 
contribution. The decree in their favour is 
in these terms: “The suit be decreed with 
costs and interest at six per cent. per annum 
against defendants Nos. 3, 5, 6 and 7 but 
dismissed against the others.” The decree 
then proceeds to specify the amounts pay- 
able by the several defendants and adds 
that the plaintiffs are to recover as costs a 
sum of Rs. 191-11-3. An application was 
made on behalf of the defendants for amend- 
ment of this decree on the ground that the 
plaintiffs were not entitled under the judg- 
ment to any costs. This application has 
been allowed by the successor of the Judge, 
who heard the suit in the first instance. 
In this Court if has been contended on 
behalf of the plaintiffs that the order is 
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manifestly erroneous and that the decree 
a3 originally drawn was in conformity with 
and gave effect to the judgment. . This 
has not been seriously disputed by the 
opposite party. 
is perfectly clear. The judgment allows the 
plaintiffs costs and the decree as originally 
drawn up gave effect to that direction. The 
only question for consideration is whether it 
in competent to this Court to interfere. 
The order kas not been and could not be 
made under section 152 of the Code of Civil 
Procedure, because that section applies only 
where there has been a olerical or arith- 
metical mistake in the judgment or decree 
cr any accidental slip or omission. The 
Court below has professed to act under sec- 
tion 151, that is, under the inherent power 
of the Court to make such order as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
In the present case the Court has made 
the order under section 151, and, as has 
been pointed out in a series of cases of 
this Court, amongst which may be mentioned 
Brijratan v. Jaynarain (1), the Courts in this 
country have an inherent power to amend 
or vary decrees so as to bring them 
into conformity “with the judgments 
after they are signed by the Judges, even 
if they do not fall within section 152, 
Code of Civil Procedure. 
section 151, however, san only ba made 
where it is necessary for the ends of justice. 
It cannot be seriously questioned that the 
order which has been made by the Court 
below has had precisely the opposite 
effect. The Court below has con- 
sequently acted under section 151 ina case 
where it should not have done, and it is 
clearly competent to this Court to intenfere 
and set matters right. 

The result is that the Rule is quae 
absolute and the order directing amend- 
ment set aside. The decree will be restored 
to its original condition. The petitioner is 
entitled to costs of this Rule. We assess 
the hearing-fee at one gold mohur. 


Rule made absolute. 
(1) 7 Ind, Cas. 876; 37 C. 649. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 11 or 1914, 
April 16, 1914, 
Present:—Justice Sir George Knox, Kr. 

TURSI RAM AND ANOTEHER— APPLICANTS 

versus 

PARMA ~—Opposire PARTY — RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 115, 161— 
Revision— High Oourt’s power to interfere—Shahnas 
delivering attached property without permission— 
Remedy. 

A High Court cannot interfere either under section 
116 or section 151 of the Civil Procedure Code with 
am order ofa Munsif making a Shahna, who was put in 
charge’ of attached property but had given it away 
without permission to the judgment-debtor or 
decree-holder, pay a certain amount to the judgment- 
debtor. 

The order though irregular cannot be said to be 
without jurisdiction. 

The Shahna, if a servant of the Court, has a right, 
by way of appeal, to the District J udge. 

Revision against an order of the Munsif of 
Fatehabad, dated 26th of July 1913. 


FACTS —Some grain was attached and 
made over to cartain Shahn7s for safe 
custody. The Shahknas (applicants) alleged 
that they had handed is over to the judg- 
ment-debtors. The judgment-debtors denied 
having received the grain. The Munsif 


-accordingly made the following order:— 


“The Shahnas are responsible to give the 
goods entrusted to them by the Amin of the 
Court. If they gave “it to the judgment- 
debtor or decree-holder or any other person 
they must-pay the price, which according to 
the Amzn’s report is Rs. 38 plus Rs. 65. 
Besides this 20 seers is said to be taken by 
the judgment-debtors. Its price is not 
stated. I take it to be Rs. 1-11. Therefore 
ordered that Tursiand Shiama must pay 
Rs. 104 to Parma, judgment-debtor,” 

The Shahnas appealed to the District 
Judge who held that no appeal lay to him. 
They then applied to the High Court in 
revision. 

Mr. Benods Behary, for Applicants.— 
The Court below had no jurisdiction to 
pass such a decree. No notice was given to 
the Shahnas and the order was passed 
behind their back. The Court has not pro- 
ceeded properly in deciding the case without 
allowing the applicants to substantiate their 
defence. The Court cannot pass an order 
awarding the judgment-debtor a sum to be 
recovered from tho Shahnas whose action was 


bona fide. 
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Mr, Kailas Nath (for Mr. S. K. Dar), for 
the Opposite-Party.—The Shahnaz became 
the servant of the Court as soon as the 
property was placed in their custody, and 
the Court was justified in imposing a fine. 
The analogy of a Receiver appointed under 
Order XVI, rule 12, Civil Procedure Code, 

“holds good in case of a Shahna, Orr v. Muthia 
Chetty (1). 

The Shauhnas were responsible to ihe Court 
for the safe custody of the property and the 
Court has not acted illegally in the exercise 
of its jurisdiction. 

Mr. Benode Behari was heard in reply. 

JUDGMENT.—This purports to be an 
application calling upon this Court to revise 
an order dated the 20th of July 1913, 
whereby the Munsif ordered the applicants 
to pay Rs. 104-11 to the judgment-debtor. 

The grounds upon which this Court is 
asked to interfere are (1) that the order 
passed by the lower Court is without juris- 
diction, (2) that the lower Court ought not 
to have passed the order against the appli- 
cants behind their back without giving them 
an opportunity of producing their defence 
(3) that the actions of the applicants were 
bona fide, (4) that the applicants made over 
the property at the joint request of both the 
judgment- debtor and the decree-holder and 
the price thereof has. been oredited by the 
decree-holder, (5) that the lower Oourt 
has acted illegally and with material 
irregularity in the exercise of its jurisdiction, 

From the arguments addressed to me and 
from the order and for the reason for the 
same filed in the case I gather that the 
applicants are Shahnas; they were put in 
charge of property which had been attached 
‘by an Amin of the Court, this property 
they made over to the judgment-debtor or 
the decree-holder without permission asked 
of the Amin and without any report made 
either to the Amin or to the Court: It has 
not been pointed ont to me under what 
power, this Court can interfere with an order 
of this kind. Reference is made to sections 
115 and 151 of the Code of Civil Procedure. 
So faras I can see this ‘case falls under 
neither of these sections. The order may 
have been an irregular order, but I am not 
satisfied that the Court had no jurisdiction 
to pass the order and no precedent of any 


(1) 17 M. 501, 
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kind has been laid before me. If these 
Shahnas are servants of the Court for the 
time being their remedy lies elsewhere, and 
if the order be looked upon as a fine the 
remedy lay in an appeal to the Judge. 

Iam told that an appeal was filed to the 
District Judge but’ he refused to interfere, 
but that order of the Judge is not before 
me and I have not been asked to consider it. 

In short as J am uot satisfied as to my 
right to interfere, I refuse to exercise my dis~ 
cretion. ee 

1 reject the application but make no 


` order as to costs, 


Application rejected. 





PUNJAB CHIEF COURT. 
Seconp Civit Arrear No. 477 or 1909. 
October 31, 1913. A 
Present:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Beadon. 
AMIR SHAH anp adakan maa eae 
APPELLANTS 
versus 
JHTHA AND anoTHER——DEFENDANTS—~ 


RESPONDENTS. 
Preemption — Plaintiff to succeed by reason of 
superiority at date of sale and retention of status. 
A pre-emptor must succeed by reason of the 
superiority of his position at the date of sale and his 
retention of the status on whioh his suit is based, 


Second appeal from the deoree of the 
Divisional Judge, Shahpur Division, dated 
the 2nd March 1909, reversing that of the 
Munsif; lst class, Lyallpur, dated 21st July 
1908, dismissing the claim. 

The Hon’ble Mr. Muhammad Shofi, K. B., 
for the Appellants. 

Messrs. Morton and Ganpat Rat for Mr. 
Beechey, for the Respondents. 

JUDGMENT.—This is a suit for pre- 
emption. The vendor was an Arora resident 
in a village, and the land sold was agricultural 
land. The purchaser wasa Kuresht of the 
same village, was an agriculturist, and a co- 
sharer in the khata which comprised the land 
sold. The sale was effected on the 23rd of 
October 1906 and onthe 12th April (the 
lower Appellate Court says the 2nd but the 
12th is recorded in Shadi ` Lal's Punjab 
Pre-emption Act, 1907), a notification waa 
issued by the Punjab Government declaring 
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Kureshis members of ap agricultural tribe 
within the terms of the Act. The plaintiff 
“< was an Arora, a member of the vendor’s tribe, 
and a co-sharer in the khata comprising the 
land sold. He consequently fulfilled the 
conditions of the proviso to section 11 of the 
Pre emption Act and his and the vendor’s 
tribe was not, and is not, an agricultural 
tribe within the terms of the Act. 

A preliminary objection that no further 
appeal lay, by reason of the value, for 
purposes of jurisdiction, of the land ia suit, 
at 30 years’ Government revenue, being less 
than Rs. 250 was overruled at the hearing. 
It is true that the.Government revenue is 
only about Rs. 2-8-10, but the pre-emptive 
price was found by the lower Appellate 
Court to be Rs, 800 and this finding has 
not been contested before us, and Ghulam 
Ghaus v. Nabi Bakhsh (1) is direct authority 
for holding that a further appeal lay. 

The lower Appellate Court held that the 
plaintiff had at the date of sale a right of 
pre-emption and that the purchaser had at 


that time no right, and decreed the suit. — 


Counsel for the purchaser-appellant con- 
tended that, inasmuch as the purchaser be- 
came a member of an agricultural tribe 
before the date of suit, he acquired a right of 
pre emption at least equal to that of the 
plaintiff whose suit must consequently fail. 
The authorities cited for this proposition were 
all, with the exception of Sundar Singh v. 
Sajjan Singh (2), prior to Sanwal Das v. 
-Qur Praskad (8) in which a majority of the 
Full Court decided that the pre-emptive rights 
of the parties must be decided by their rights 
at the date of sale, provided that the posi- 
tion of a party had not been altered other- 
wise than by some improvement in the posi- 
tion of another party. The effect of this 
ruling is that the purchaser's acquisition of a 
right of pre-emption, equal or superior to 
that of the plaintiff, after suit bat prior to 
decree has not the effect of deprivicg the 
Plaintiff of the benefit accruing to him‘from 
the superiority of his right at the daten of 
sale, provided that he has not divested him- 
self of that right or been deprived of it in 
‘some manner other than the acquisition of a 


(1) 24 P. R. 1903 (F. B.); 35 P. L. R. 1903. 

(2) 10 Ind. Cas. 367; 53 P. R. 1911; 164 P. L. Be 
1911; 166 P. W. R. 1911. 

(3) 4 Ind. Oas. 179; 90 P. R. 1909 (F. B.); 159 P 
W. R. 1909; 147 P. L. R. 1909. 
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right independently of him or of the property 
on the ownership of which his right is 
based. 

Sundar Das v. Sajian Singh (2) does not 
help the appellant, the facts and ratio 
decidendi being clearly distinguishable. In 
that case the person, who asserted his right 
of pre-emption privately, after institution of 
the plaintiff’s suit and acquired the property 
from the purchaser, had at the date of the sale 
im respect of which a suit was filed a right of 
pre-emption equal to the plaintiff’s right. 
Sanwal Das v. Gur Prashad (3) was not 10- 
ferred to in Sundar Das v. Sajjan Singh (2) 
obviously in consequence of the distinction 
between the facts of the two cases. 

The plaintiff must succeed, by reason of 
the superiority of his position at the date of 
sale and bia retention of the status on which 
his suit was based, and the appeal fails and 
is dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL Civit Soir No. 174 cr 1 13. 
Mareh 5, 1914. 

Present:— Mr. Juatice Wallis and 
Mr. Justice Bakewell. 

T. M. NARASIMHACHARIAR~— PLAINTIPE 
versus 
V. KRISHNAMACHARIA R—Doerenpanr. 

Civil Procedure Code (Act V of 1908), ss. 63, 73—~ 
Decree-holders of different Courts attaching im execution 
entitled to rateable distribution in Court of highest 
grade without transfer of decree. 

Under sections 68 and 73 of the Code of Civil 
Procedure all the holders of money-deorees, who have 
attached the property of their judgment-debtor in 
exéoution in several Courts before the actual receipts 
of the assets by the Court of the highest grade, 
are entitled to share in the rateable distribution 
on application to such Court without getting their 
decrees transferred to it. 

Mr. V. V. Srinivasa Iyengar, for the 
Plaintiff. 

Mr. ~~ K. Mahadeva Iyer, for the De- 

eS 
fendant> KA < 
2%, JUDGMENT. 

Warne? 9 -This case raises a question 
of some diffGulty and importance as to the 
effect of séction 63, Civil Procedure Code, 
which provides that when property not 


in the custody of any Court is unedr 
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attachment in execution of decrees of more 
Courts than one, the Court to receive or 
realize the property and to determine the 
claims thereto and objections to the attach- 


ment thereof shall be the Court of the highest | 


: grade, or where there is no difference in 
grade, the Oourt which first attached. 
The section, whilst conferring'on the Court 
ih question exclusive jurisdiction not only 
to receive the attached property but also 
to determine claims thereto and objections 
to the attachment thereof; even if such 
objection be to an attachment in one of 
the other Oourts, does not say to: what 
extent, if any, the Court which receives 
or realizes the assets is to take account 
of the attachments in execution of the 
decrees’ inthe other Courts,.and different 
views have been taken as to this question. 
In the present case a debt due to the 
judgmentedebtor by the Pablic Works 
Department and attached in execution of 
several decrees against the judgment-debtor 
in several Courts has been paid into this 
Court under section 63,and Order XXI, 
rule 36, Civil Procedure Oode, by the 
Executive Engineer who has at the same 
time forwarded a list of the attachments 
served on him up to that time, one of 
which was prior in date to the attachment 
by this Court. The case then came before 
me sitting alone, when the prior attaching 
creditor, who has.not transferred Lis decree 
to this Court, claimed to be paid ip 
priority to the decree-holder in this Court, 
or atleast to be entitled to rateable dis- 
tribution; and in view of the importance 
of the question and the conflict of decisions, 
I directed the case to be posted before 
a Bench and notice to be served upon all 
the creditors mentioned by the Hxecutive 
Engineer as having attached before payment 
into this Court; and they have now appear- 
ed and preferred their claim to rateable 
distribution. oon h 

The right to rateable distribution is 
conferred by section 73 upon holders of 
decrees for money who have made ap- 
plication to the Court holding the assets 
for the execution of their decrees before 
the receipt of such assets. This right was 
- conferred as to the assets realized by sale 
or otherwise in execution ofa decree by 
section 295 of the Code of 1877, whereas 
under the Code of 1859 the first decree-holder 
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who attached in execution of his desree 
was entitled to be paid in full as under 
the writ of fier? facias at Common Law 
and the principle of rateable distribution 
was only made applicable as against sab- 
sequent attachments. It appears to me 
that under this section, both under the old 
Code and the present Code, a substantive 
right as desided in Sankaralinga Reddy v. 
Kandasamz Tevan (1) toapply for a rateable 
distribution of the assets is ecnferred upon 
deores-holders who fulfil the prescribed 
conditions, though under sub-section (2) 
such assets may be recovered back in a 
suit if it be shown that the decree-holder 
was not entitled to receive them, as where 
his debt was only colorable or the assets 
were subject to a prior charge; Shankar 
Sarup v. Mejo Mal (2). In this view 
every holder of a money decree who 
attaches property of the judgment debtor 
in execution thereby acquires a right to 
share equally with other creditors in the 
assets arising therefrom when subsequently 
realized or received by the Court, The 
nature of the right which cannot be called 
a vested right is disonssed in Sankaralinga . 
Reddy v. Kandaswamé Tevan (1). What, 
however, where the attachments are in 
different Courts and the property-is received 
or realized by the Court of the higlest 
grade under section 683P In such a case 
there is no receipt at all by the other 
Courts unless the receipt by the Court of 
the highest grade can be deemed to be a 
receipt by the other creditors as well. In 
my opinion thisis the correct view and it 
is only for purposes of convenience that 


the highess Court is made the collecting 
Court and the Court to adjodicate on 
claims and objections, and the property 


received or realized must be deemed to 
have been received or realized by or on 
bebalf of all the Courrs in which there 
have been attachments in execution of 
money-decrees prior tothe actual receipt 
of the assets. If this be so, then the 
decree-holders in the other Courts are 
entitled to rateable distribution under the 
very terms of section 73. There seems no 
reason to suppose that it was the intention 


(1) 80 M. 413; 17 M. L. J. 334; 2 M. L. T. 368, 
(2) 23 A. 313; 6 O. W. N. 649; 3 Bom. L. R. 718;.28 
T. A. 203. 
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of the Legislature to prefer the decree-holder 
whose decree happened to bein the Court 
of the highest grade over other decree- 
holders who may have ‘attached earlier aud 
for large amounts. The difficulty is obviated 
if the payment into the Court of the highest 


grade is treated as paymentinto Court in - 


all the suits and this, in my opinion, is ‘the 
true construction of section 63 which does 
not in terms confer any preference ov the 
decree-holders in the highest Court and 
indeed says nothing as to how after claims 


and objections to attachments have been - 


is to be 
This is quite natural if such 
disposal is governed by section 73. On the 
other hand if that section does not apply 
and the decree of the Court of the highest 
grade is to be first satisfied, there is no 
provision as to how any balance isto be 
dealt with. According to the ordinary rule 
of construction a section like section 63, 
. which merely deals with procedure, should 


dealt with the money realized 
disposed of. 


not be construed as affecting the substantive - 


rights ínter se of the decree-holders in the 
different Courts. The construction of section 
63 above adopted seems to be supported by 
the authority of Wilson, J., in the unreported 
case referred to by Sale, J.,in Olark v. 
Alexander (8) where property attached in 
execution of a decree of the High Court was 
subsequently acquired under the Land Acquisi- 
tion Actand the compensation money represent- 
ing the property, whilst in the hands of the 
Collector, was attached in execution of the 
decree by the Alipore Court and was paid 
by the Collector into the High Court at its 
request. Though of opinion that .in the 
circumstances of that case the money had 
been paid into the High Court irregalarly 
and not strictly in accordance with sestion 
2&5, now section 63, the learned Judge was of 
opinion that there it must be deemed to have 
been “realized in all the suits” and rateably 
distributed. The same conclusion would 
have followed a fortiori if the money had 
been paid into the High Court regularly 
under section 285. now section 63. In this 
view all the holders of money-decrees, who 
have attached in execution in any Court 
before the actual receipt of the assets by 
the Court of the highest grade, are entitled 
to share in the rateable 


(3) 21 0. 200. 
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application to such Court and without 
getting their decrees transferred to it. This 


- has also been held by Sale, J., in Olark v. 


Alevander (3) and O’Kinealy, J., and another 
learned Judge in Her Bhagat Das Marwari 
y. Anandarum Marwari (4). | 

These two decisions have been doubted in 
Ramjas Agarwala v, Guru Oharan Sen (5). 
Where, howéver, the point did not arise for 
decision, and it has been suggested that 
decree-holders whose attachments were sub- 
sequent in date to that of the decree-holder 
attaching in the Court of the highest grade 
were not entitled to claim rateable distribu- 
tion against him, but that a decree-holder 
who had attached in another Court before 
the date of his attachment might object to 
it and the Court might dispose of his objection 
under the express terms of section 63 and 
profer the creditor whose attachment was prior 
in date. For the reasons already given I am 
unable with great respect to adopt this view 
of the section.. 

There is no doubt a decision of this Court 
in Muttalagiri? Nayak v. Mutiayyar (6) that 
the decree-holder in the Courtof the lowest 
grade must get his decree transferred to the 
Courtof tha highest grade before he can 
claim rateable distribution; though section 
285, now section 63, was mentioned in the 
argument, it is not referred to in the judg- 
ment or in the three cases cited in the judg- 
ment. 

Muttalagir: Nayak v. Muttayyar (6) has been 
dissented from on this point by Krishna. 
sami Aiyar, J, in Arémuthu Chetty v. 
Vyapuri Pandaram (7) following Olark 
v. Alewander(3)and Har Bhagat Das Marwari 
v. Anandaram Marwari (4); but earlier in the 
judgment the learned Judge is reported to 
have laid down that he was bound to hold 
on the authority of Mutialagird Nayak v. 
Muttayyar (6) that an application to the Court 
ofthe highest grade for execution before tha 
receipt of the assets was an essential pre- 
requisite of a general claim to rateable 
distribution. Nosuch proposition was to be 
found in the judgment, nor is there anything 
in the sections themselves, as I construe thom, 


to support. it. For these reasons I think 
(4) 2 0. W. N. 126. 
(6) 3 Ind. Cas. 105; 14 C. W. N. 896; 11 C. L. J. 69, 
16) 6 M. 357. 
(7) 8 Ind. Cas. 852; 35 M. 888; 21 M.L. J. 506; 
(1911) 1 M. W. N. 47; 9 M, L. T. 121, 
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all the decree-holders who attached the 
money in question in execution of their 
money. decrees before it was paid into this 
Court by the Executive Engineer are entitled 
to rateable distribution. The rateable 
distribution will be effected by this Court 
and the monies attached ‘by creditors who 
have attached through the Courts other 
than High Court will be transferred by the 
Registrar to that Court. 3 
BAKEWELL, J.—I agree. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDIOTION Apres No, 58 
oF 1913. 

Svit No, 1826 or 1912. 

February 2, 1914. 
Present:—~Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Batchelor. 
BACHOO HARKISONDAS—Derenpant— 
APPELLANT 
versus 
NAGINDAS BHAGWANDAS—Prawtirrr— 
RESPONDENT. 

Hindu Law—Partition of ancestral property between 
adopted grandson and natural grandson—Authority of 
Dattaka Chandrika. 

According to the Hindu Law, on the partition of 
ancestral property between the adopted son of a 
natural son of a common ancestor and the natural son 
of another natural son of the common ancestor, the 
former is entitled only to one-fifth of the property, 
the remaining four-fifths going to the latter, 

The Dattaka Chandrika is in the Bombay High 
Court a leading authority on the subject of adoption. 


Messrs. Raikes, Setlur and Desai, (with 
him Mr. Strangman), for the Appellant. 

Messrs. Setalvad, Bhandarkar, Kanga and 
Jayakar, (with him Mr. Inverarity), for the 
Respondent. 

JODGMENT.—This is an appeal from a 
decision of Mr. Justica Macleod with reference 
to the rights of the plaintiff in the joint 
ancestral property, in which, it is admitted, 
he and the defendant Bachoo are interested. 
The common ancestor of the parties was Nagar- 
das Sobhagchand, and this suit is based upon 
theallegation that the property now in dispute 
is ancestral property coming from Nagardas. 
Nagardas had two sons Harkissondas and 
- Bhagwandas. Harkissondas died on the 14th 
of September 1900 leaving a widow Gangabai 
who was then pregnant. Bhagwandas died 
on the 17th of December 1900 leaving a 


widow Mankorebai, tn whom he had san 
authority to adopt. On the 18th of Decem- 
ber the defendant, Bachoo, was born to 
Harkissondas and onthe 17th of February 
1901 Mankorebai adopted the plaintiff, Nagin- 
das. It has been held in Sait No. 128 of 
1901 that Nagindas was validly adopted into 
the family, ‘out no decision was given as to 
the share to which he would be entitled 
upon a partition. That is the question which 
arises in the present suit. 

The parties being Gujaratis are governed 
by the law of Mitakshara, except where it 
conflicts with the provisions of the Mayukha. 
The defendant contends that he, as the natural 
son of his father, is entitled to a share four 
times as large as that of the piaintiff, on the 
ground that an adopted son is entitled only to 
a fourth of the share of a legitimate natural 
son. If the defendant is entitled to a larger 
share on the ground that he is the natural 
born son of his father, it is not disputed 
that in this Presidency the plaintiff will 
only be entitled to take a share equal 
to one-fourth of the defendant’s share, that 
is to say, one-fifth of the entire pro- 
party. The question of the quantum of 
the share not being in dispute, the only 
question we have to decide is whether the 
defendant is right in his contention that he 
can claim a preferential share. The point 
Has been decided upon facts similar to those 
in the present case by a Bench of the Caleutta 
High Court in Roghubinund Doss v. Sadhu 
Ohurn Doss(1). The parties were, as here, 
governed by-the Mitakshara Law and the 
Court basing its decision upon a passage in 
section V of the Dattaka Chandrika (verses 24 
and 45) held that the adopted son of a 
predeceased natural son of a common ancestor 
could not share equally on partition with the 
nataral son of another predeceased nataral 
son of the common ancestor. The decision has 
been criticised by Mr. Mayne who (in section 
190 of his book) wonld confine the ap- 
plication of the passage in the Dattaka 
Chandrika to cases of the competition with 
a paternal uncle of an adopted son of the 
deceased owner of the estate. That result 
is arrived at by the assistance of certain 
glosses or additions to be found in Sather- 
land’s Translation which are notin the original 


(L) 40. 425; 30. L. R. 524, 
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and his conclusion is not possible upon the 
translation furnished by Sir Ramkrishna 
Bhandarkar and accepted by the partied. 
According to the translation adopted by: the 
Court in Raghubanund Doss v. Sadhu Ahuru 
Doss (1) of the passagein question and 
according toa translation made by Sir Ram- 
krishna Bhandarkar, there can be no doubt 
that the Dattaka Chandrika, if applicable, 
does assign to the adopted grandson the 
inferior share. 
learned Judge, but he says that the rule 
laid down in that work is in , confliet with 
the provisions of the Mitakshara, and, 
therefore, cannot be given effect to between 
the parties. He has accordingly passed a 
decree for partition equally between the 
plaintiff and the defendant Bachoo. The 
defendant appeals, -and it is contended 
on his behalf that ‘the learned Judge 
is in error in thinking that there is any 
conflict betwen’ the rule as laid down 
by the Dattaka Chandrika and the rule 
which must be evolved by an application 
of the law as enunciated in the Mitakshara. 
It has been said by a Full Bench of this Court 
‘that the Dattaka Chandrika is in this Court a 
leading authority on the subject of adoption: 
- see Waman Raghupatt Bova v. Krishnaji 
Kashiraj Bova (2). The learned Judge bases 
his decision upon the assumption that under 
the Mitakshara Law in the case of a partition 
the primary division is per stirpes irrespective 
of the quality or quantity of the members 
belonging to each st/rps, and therefore, the 
first division must and can only be half and 
half as if Bhagwandas and Harkissondas had 
equally vested interests in the joint family 
property. This line of reasoning was rejected 
by Markby, J., in Raghubanund Doss v. Sadhu 
Ohurn Doss (1) acd is inconsistent ‘with the 
law enunciated in Deb: Parshad v. Thakur 
Dial (8) after a careful examination of the 
Mitakshara. The opinions expressed in those 
cases are in accord’ with the fifth verse of 
Nilkanth i in section 1 of the Mayukha where 
-he says: “Now the pre-existing undefined 
ownership of more thanone brother, ete., is 
defined by partition.” 


That portion of the _Mitakshara, with 
which we are concerned, is divided into two 
chapters, the first of which after some de- 


finitions deals with- what 
(2) 14 B. 249 at p. 259. oye desorbed as 
(9) LA. 105 GA 


‘liable to obstruction. 


That is conceded by the. 


. applies 


inheritance not liabla to obstruction, while 
the ‘second chapter deals with inheritance 
The whole of the two 
chapters is stated in the first placitum to be 
an explanation of the partition of heritage 
and heritage is stated to signify wealth which 
becomes the property of another solely by 
reason of his relation to the owner. According 
to placitum 3, inheritance not liable to 
obstruction is the wealth of a father and of 
the paternal grandfather which becomes the 
property of his sons and grandsons in right 
of their being such sons and grandsons, Proe 
perty liable to obstruction is property which 
devolves upon other relations upon the death 
of the owner in default of male issue, and the 
existence of such a son and the existence of 


_the owner are, therefore, obstructions to such 


inheritance. 

Chapter .I, therefore, 
with inheritance not liable to obstruc- 
tion deals successively with the rights 
on partition of the inheritance of different 
classes of sons. Section II of that Chapter 
deals with the case of a partition made by the 
father in his life-time, in which event he is 
entitled to give the eldest the best share, 
the other sons being equal sharers, That class 
of partition is now obsolete. (It is, moreover, 
in section V, v. 7, limited by Vijnaneshwara 
to the father’s self-acquired property.) 

Section V deals with the allotment 
of shares to grandsons, and here the author 
the principle of distribution per 
starpes which the learned Judge doubtless had 
in mind in that part of his judgment to which 
reference has been made. The text of 
Yajuavalkya, upon which the dissertation is 
based, is as follows: “But among grandsons 
by different fathers the allotment of shares is 
cecording to the fathers.” Vijnaneshwara 
in commenting upon the text says; ‘‘Although 
the ownership by birth of the grand- 
sons in the wealth of the grandfather 
is withont distinction from that of sons, 
yet the determination of their shares in the 
grandfather's wealih is through the door of 
the father only and not with reference to their 
ownselves.” -This translation is baldly 
literal. The meaning is illustrated as fol- 
lows: “If any separated brothers die leaving 
male issue and the number of sons be unequal, 
one haying two sons, another three and a third 
four, the two receive a single share in right 
of their father; the other three take one share 


being concerned 


glé 
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appertaining to their father; and the 
remaining four similarly obtain one share 
due to their father. And the sons of deceased 
brothers receive the shares of their own 
fathers.” This is a rule which lays down 
the- maximum share to which as a group 


grandsons begotten by the same father are - 


limited. It does not in terms lay down that 
grandsons of different qualities will necessarily 
have equal rights in the ancestral estate. 


Section Vl relates to the rights of a 
posthumous son’ and of one born after 
partition. Section VIII relates to the 


unequal interests of sons born by wives of the 
same father who belong to different castes 
of unequal ` position, Section X relates to 
the rights of the Dvyamushyayana or son of 
two fathers; that is, his natural and his adop- 
tive father. Section XI deals with sons 
by birth and song by adoption. That is 
the heading of the section in Colebrooke’s 
translation, and for practical purposes the 
heading will suffice, although the section 
really deals with twelve classes of sons; for 
the sons by birth and the sons by adoption 
are the only two classes of sons recognised 
at the present day. And this was so even 
in the 17th century, the time of Nilkantha, 
the author of the Mayukha, who says (sec- 
tion IV v. 46) that with the excap- 
tion .f the given son secondary sons are 
set aside in the Kali or present age. In- 
this connection Sir Henry Maine in his 
Early Law and Onustom, page 100, observes: 


“The growing popularity of adoption, as a` 


method of ‘obtaining a fictitious son, was 
due to moral dislike of the other modes 
of affiliation which was steadily rising among 
the Brahman teachers in the law-schools.” 
Regarding adoption by a widow after the 
death of her husband, he remarks on page 108: 
“That the capacity of the widow to produce a 
son to her deceased husband througk the Levi- 
rate has........ led to the power very generally 
vested in her by Hindu Law and usage of 
taking a son to her deceased husband by 
simple ‘adoption.” 


The eleventh section is important for the 
purposes of this suit, for it distinguishes 


between the shares of sons by birth and ` 


other sons of inferior “quality”. (to use 
the expression of the learned Judge in the 
passage above cited). The first placitum of 
that chapter is as follows: “A distribution 


‘illustrated by a text of Vrihaspati 


of shares, among sons equal or unequal in 
slass, has been explained. (That is a refer- 
ence to section VIII). Next, intending to show 
the rnle of succession among sons, principal 
and secondary, the author describes them.” 
Then is set out the classification of sous 
into twelve classes according to Yajuavalkya. 
After comments upon each class described 
by Yajuavalkya that Sage’s succeeding text 
is set out and discussed. The text is: 
“Among these, the next in order is heir 
and presents funeral ‘oblations on failure of 
the preceding.” In placitum 22 the commen- 
tary proceeds: “Of these twelve sons above 
mentioned, on failure of the first, respective- 
ly the next in order, as enumerated, 
must be considered to be the giver of the 
funeral oblation or performer of obsequies, 
and taker of a share or successor to the 
effects.” Placitum' 23: “If there be a 
legitimate son and an appointed daugther, 
Manu propounds an exception to the seem- 
ing right of the legitimate son to, take the 
whole estate.” Placitum 24: “So tbe 
allotment of a quarter share to other 
inferior sons, when a superior one, exista, 
has been ordained by Vasishtha: ‘ When 
a son has been’ adopted, if'a legitimate - 


` son be afterwards born, the given son shares - 


Placitum 25: “ Accord- 
‘ If a legitimate son 


a fourth part.” . 
ingly Catyayana says : 


‘be born, the rest are pronounced sharers of 


a fourth part, provided they belong to the 
same tribe; but if they be of a different 
class, they are entitled to food and raiment 
only.’ It will here be seen that Vijna- 
neshvara takes the text of Vasishtha to be 
an authority for the allotment of a quarter 
share to an inferior son when a superior 
one exists. The inferiority of the adopt- 
ed son tothe natural born son is forcibly 
( XV, 
34): “As in default of ghee, oil is 
admitted by the virtuous as a substitute 
at sacrifices, so are the eleven sons admitted 
as substitutes in default of a legitimate son 
of the body and of an appointed daughter. ” 


It is also well illustrated by the discussion ` 


in the Mayukha (a comparatively modern 
commentary and one of special authority 
among Gnjaratia to which division the 
parties to this suit belong) regarding the 
Dvyamushyayana, the son of two fathers, 
section V, pl 25: “If both (the 
natural and the ‘adoptive father) have legiti- 
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mate sons he offers an oblation to neither 
but takesa quarter of the share allotted to a 
legitimate son of his adoptive father from 
this text of Vasishtha: ‘When a son has 
been adopted’, etc.”’. 


It is upon this text of Vasishtha that the 
passage in the Dattaka Chandrika to which 
we are asked to give effect is based. Mr, 
Golapchandra Sarkar in his Treatise of 
Hindu Law, page 171, (4th Edition), thus 
concisely desoribes the effect of the passage : 
“But the author of Dattaka Ohandrika 
extends this rule of difference in shares 
to cases of partition between male descend- 
anis in the male line down to the great- 
grandson where there is competition between 
an adopted and real descendant. He does 
so by analogy which would make the rule 
applicable to all cases in which there is 
competition between a real and an adopted 
relation.” It appears to us that there is 
nothing in the chapter of the Mitakshara 
relating toinheritance not liable to obstruc.- 
tion which is in conflict with the rule 
evolved bythe author of the Dattaka 
Chandrika, for, as we have pointed out, 
section V of the Mitakshara in dealing with 
the allotment of shares among grandsons 
is in no way concerned with the ‘quality’ 
of the individual sharer ; while section XI 
affirms most distinctly the inferiority as a 
sharer of the adopted to the natural born 
legitimate son of the owner of the inherit- 
ance. But it is argued that the owner of 
the inheritance in this case is -Nagardaa 
and that the discussion of sons in section 
XI does not warrant the application to 
grandsons of the disabilities of sons. It is, 
however, to be observed that placitum 22 


declares that the right to share and the 
right.to give the funeral oblation go to- ° 


gether. It cannot be, and is not, disputed 
that of the two competitors in the present 
case Bachoo is the proper descendant to 
offer the funeral cake to his grandfather 
Nagardas. Nor can it be disputed that the 
word ‘son’ (putra) in various passages in 
Yajuavelkya and Mitakshara includes grand- 
son. We are of opinion that the discus- 
sion relating to sons in section Xi should 
be taken to relate to grandsons also. The 
offering of the funeral cake can be made by 
sons, grandsons and great- grandsons. There 
is, therefore, nothing illogical in the.con- 
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clusion arrived at by the author of the 
Dattaka Chandrika. 

We vary the deoree of the lower Court 
by directing the Commissioner to partition 
the ancestral estate between the plaintiff 
and the defendant by allotting one share 
to the plaintiff and four to the defendant. 

Costs of this appeal out of the estate. 

Decree varied. 

Attorneys for the Appellant; Messrs. Muljz 
ant Thakored1s. 

Attorneys for the Respondent: 
Hagelow, Gulabchand, Wadia & Oo. 


Messrs. 


LOWER BURMA OHIEF COURT. 
First Civic Appran No. 122 or 1911. 
January 7, 1914. 
Present:—Mr,. Justico Ormond and 
Mr. Justice Parlett. 

MA TIN LUN AND ANOTHER — PLAINTIPFS — 
APPELLANTS 

b VETEUS 
MA DWE AND ANOTHER— DerenDants— 


RESPONDENTS. 

Buddhist Law—Inheritance—Haclusion of children—- 
Filial neglect—Burden of proof where no divorce and 
separation—Act of father—No exclusion of children 
jJrom inheritance. 

Where no divorce is proved or admitted, and the 
separation between father and children is entirely 
the act of the father, the separation cannot deprive 
the children of their right to inherit. 

There must be some filial neglect to exclude 
children from inheritance, and the burden of proving 
exclusion lies on the person who asserts it. 

Mr. Giles, for the Appellants, 

Mr. McDonnell, for the Respondents, 


JUDGMENT. 


Partett, J.—The history of the parties 
as it appears from the record is as follows:—~ 
The plaintiffs are the children of Maung Po 
Aung by his first wife Ma Hnin Yin, Ma 


Tin Lun, being born about a year after 
their marriage, while the couple were 
still living with Ma Hnin Yin’s parents 
in Rangoon. In the year 1245 B.E. 


(1883-84) when Ma Tin Lun was five years 
old her parents moved to Prome to trade in 
tea. It appears that Ma Hnin Yin’s father, 
U Paw Gyi, wasone of Po Aung’s partuers 
in that business. The next year they returned 
to Rangoon to U Paw Gyi’s house where 
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- Maung Ba Hla, the 2nd plaintiff, was born 
shortly afterwards. About three months 
later the family returned to Prome, The wit- 
nesses differ as to how long they stayed there; 
according to plaintiff’s witness, Maung In, 
it was until 1248, but according to the 
defendant’s witness, Mung Po Maung, Po Aung 
had been living alone in Prome for about 
two years in 1248 (1886-87), At any 
rate he get tired of his wife, who was 
older than he and had an unpleasant voice 
and he brought her and the children 
down to Rangoon to her father’s house, 
but refused to go there himself. He 
and his father-in-law fell out, ostensibly over 
business matters, and he was unsuccessfully 
prosecuted for -misappropriation. Then he 

-returned to Prome and in 1248 married Ma 
Gyi, a well-connected lady, after assuring her 
father that he had divorced Ma Hnin Yin. 
In 1249 (1887-88) Maung On Kin, the 2nd 
defendant was born. Ma Gyi died in 1251 or 
1252 (1890 or 1891), and Ma Hoin Yin in 
1255 (1893-94). The latter and Po Aung 
had no communication with each other since 
they last came from Prome, some seven years 
or more before her death. The plaintiffs 
lived with their mother till her death, and 
afterwards with her relations, Po Aung 
came down to Rangoon again with his son On 
Kin and lived for two or three years with his 
cousin Po Zon. In 1897 he married Ma Dwe, 
the Ist defendant, and lived with her and 

` Maung On Kin till his death in 1906. In 
the present snit the plaintiffs claim a one- 
eighth share of the joint property which he 
left at his death. Any such joint property as 
there may be was acquired during the marriage 
with Ma Dwe, as it is admitted that Po Aung 
brought no property whatever to that 
marriage, $ 

The defence is that Po Aung and Ma Hnin 
Yin were divorced and that plaintiffs having 
gone to live with their mother are not entitled 
to inherit from their father, and further that 
in any case they have forfeited their right of 
inheritance by reason of their failure to main- 
tain filial relations with their father. 

It is admitted in this appeal that if there 
was a divorce, plaintiffs are, under the 
circumstances of this case, excluded from 
inheriting from their father. The District 
Court, however, held that the divorce was not 
established. The defendants challenge this 
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finding in appeal. It is true that the parties 
were separated for six or seven years before 
Ma Hnin Yin’s death and that Manng Po 
Aung gave out to Ma Gyi’s relatives in Prome 
that he had divorced her, but thera is no 
evidence that she ever consented to it, or 
ceased to regard herself as his wife. Nor is 
there any evidence that a division or surrender 
of property accompanied the separation from 
Ib is true 
that Po Aung had nothing left by 1897 when 
he married Ma Dwe, but there is no evidence 
that he had nothing when he married Ma Gyi. 
He probably had property then, but if he 
had not, its absence was as likely due to the 
unfortunate outcome of his business venture 
with his father-in-law, as to his having 
surrendered it to Ma Hnin Yin. The latter's 
relations appear to have been quite welloff to 
support her and her children without her 
receiving anything from Maung Po Aung. I 
agree with the District Court that the divorce 
was not established. 

That Court, however, held that plaintiffs’ 
were not entitled to inherit from Po Aung: as 
they lived separately from him and ceased to 
maintain filial relations with ‘him. It is 
admitted that they never associated with 
their father after he and their mother 
separated; they invited him to the 
ceremony of Maung Ba Hla’s initiation 
into the Buddhist priesthood but he neither 
came nor contributed to the expenses, 
They also attended his funeral. There is 
evidence that Po Aung thanked their uncle, 
Maung In, for taking care of them and asked 
him to keep them till he was settled. It 
appears to me that the separation was entirely 
the act of the father and not of the children 


and that it lay upon him to terminate it if he 


wished ; that it was not open to them to force 
themselves upon him, or to do more than 
they did. It is quite clear, however, 
that be did not want them back, though 
they, on the other hand, continued to 
regard him as their father. It cannot be 
said that they voluntarily separated them» 
selves from him or that the cessation of 
filial relations between them was due to any 
act or omission on their part. In all the cases 
relied on by the Distrot Judge there had been 
a divorce, and they, therefore, are not directly 
applicable to a case like the present where no 
divorce is proved or admitted. No doubt 
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under Burmese Buddhist Law the duties of a 
child to a parent are more exacting than those 
of a parent to a child, but it has long been 
held that only when desertion or neglect is 


proved against those entitled to inherit can 
they be excluded, Nga San Yun v. Nga Myat 


Thin (1), In Maung Su Sov. Ma Paw (2) ib 


was held that living apart from parents and 
not attending in illness does not of itself 
rupture family ties or disqualify children from 


_inheriting, and this apparently would be the 


rule even if the separate living was the volun- 

tary act of the children and not, as in the 

present case, entirely the act of the parent. 
Again in Ma. Taik v, Ma Nyun (3) it was 


“laid down that there must be some filial 


neglect to exclude and that the burden of 
proving exclusion lies’ on the person who 
asserts it. That case, like the present, was one 
in which there was no divorce. The rule has 
since been held to apply to step-children in 
Maung Kyaw Yon v. Maung Po Win(4). In my 
nion in the present casé there has been no 
estrangement or neglect on the part of the 
children, who did all that could be expected 
of them and were apparently ready to renew 
filial relations with their father. 
separation, however, was entirely his act and 
he showed clearly that he wished to have no 
‘more to do with them. Such conduct cannot 
deprive them ‘of their right to inherit, nor 
do I consider that they have done anything 
to forfeit it. I would reverse the decree 
of the District Court and instead would 
hold that plaintiffs are entitled between them 
to a 1/8th share of thejoint property of Maung 
Po Aung and Ma Dwe left by Maung Po 
Aung, and would direct the District Court 
to decide the 6th and 7th issues and pass a 
decree accordingly. 

I would order neapondente.t to pay the costs 
of this appeal, 

_ ORwond, J.—I conour, 

3 Decree reversed. 

(1) 8. J. 46. 

(2) U. B. R. (1902—03) 2, Probate and Administra- 
jon 
: a U. B. R. (1897-01) 2, 193, 

4) U, B.R, amc 2, Bud, Law, Inheritance 1, 
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CALCUTTA HIGH COURT. 
Secon Civit Appears Nos, 2307, 2597 AND 
2598 or 1911. 

April 16, 1914. 
Present:—Justice Sir Herbert Carnduff, 
KT., and Mr. Justice Chapman. 
MATHURANATH GHOSHAL AND OTHERS 
— DEFENDANTS— APPELLANTS 
VETSUS 
RATNESWAR SEN— PLAINTIF — 


RESPONDENT. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 36, 
37, Ewcep. (4)—Benami purchase—Real purchaser, if 
can sue for possession and annulment of incumbrance— 
“Purchaser,” meaning of, in section 37—Burden of proof 
—Euemption—Benefit of 4th Excep. to s. 87. 

Section 26 of the Bengal Laud Revenue Sales 
Act, 1859, does not bar a suit for possession of lands 
as appertaining to a taluq purchased at a revenue 
sale inthe name of a benamdar. 

Raj Chander Chuckerbutly v, Dina Nath Saha, 20, 
W. N. 433, distinguished. 

The language of the section should be given a 
restricted interpretation and not extended to cases not 
manisfestly covered by it. 

Moizuddi Biswas v. Ishan Chandra Das Sarkar, 
7 Ind. Cas. 849; 15 O. W. N. 706 at p. 708; 18 O. L. J. 
793, relied upon. 

The word “purchaser” in section 37 of the Act 
does not mean only “a certified purchaser or his heirs 
or assignees,” The real purchaser is a purchaser 
within the meaning of the section, and_is entitled to 
avoid inoumbrances. 


In a suit to avoid incumbrances (howlas) under 
section 37 of the Bengal Land Revenue Sales Act, 
1859, the defendants are bound to prove something 
more than the existence of the howlas and their long 
possession, and must establish that the lands in 
suit actually appertain to the howlas named or that 
the howlas still exist and thatthe defendants are 
owners of them or atleast have been in possession 
of them for a sufficiently long period on assertion of 
their title under the howlas. A 

Nityanuwnd Roy v. Banshi Chundra Bhuiyan, 3 0. W. 
N. 341, referred to. 

Where a defendant, claims exemption from the 
provisions of the Revenue Sale Law which entitle a 
purchaser to annul incumbrances in respect of land 
in his possession, the benefit of the 4th exception to 
section 87 of the Act of 1859 must he limited 
only to such portions of land as are covered by 
buildings, tanks, eto. and cannot be extended to 
cover those lands included in the lease on which no 
permanent works have been constructed. 

Wahid Ali v. Rahat Ali, 12 C. W. N. 1029, relied 
upon. ~- 

Kiron Chunder Roy V. Naimuddi Talukdar, 30 O, 498, 
referred to. 


Appeals from the deore of the Sub- Judge of 
Dacia, dated April 22nd, 1911, modifying that 
ofthe First Munsif of Munshigunge, dated 
September 2ist, 1910. 
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Mr. U. N. Sen Gupta and Babu Birendra 
Kumar De, for the Appellants. ` 
Mr. S. R. Das, Babu Hem Ohandra Sen for 
Babu Gunoda Oharan Sen and Rabu Manma- 
thanath Roy for Babu Mohendra Nath Roy, for 
the Respondent, 
JUDGMENT. 


Carnpurr, J.—These appeals arise out of 
three suits in which the plaintiff sued to re- 
cover possession of certain lands as appertain- 
ing to a #glug purchased by him at a revenue 
sale in the name of a benamdar. 

The plaintiff’s case was that on seeking to 
obtain possession of the lands, he found the 
defendants in occupation and unwilling to 
make way for him. He accordingly sued for 
a declaration of his titleto the lands free 


of all incumbrances, and for khas posses-. 


sion. 

The defence was thatthe lands in suit 
appertained to a howla existing from the time 
of the Permanent Settlement and that they 
were protected by clause (1), as also by 
clause (4) of section 87 of the Bengal Land 
Revenue Sales Act, 1859 (XI of 1859), 

The suits were decreed, and these appeals 
have been peferred by the defendanta. 

The first point taken on behalf of the 
appellants is that the suit was not maintain- 
able by the plaintiff, he having purchased the 
lands benamz and his benamdar being the 
certified purchaser. The contention is that 
section 36 of the Bengal Land Revenne Sales 
Act, 1659, bars sucha suit. The section 
referred to provides that “any suit brought 
to onst the certified perchaser...on the ground 
that the purchase was made on behalf of 
another person not the certified purchaser, 
or on behalf partly of himself and partly of 
another person, though by agreement the 
name of the certified pyrchaser was used, 
shall be dismissed with costs.’ The learned 
Counsel’s argument is that, although this 
suit was not brought expressly to eject the 
benamdar, who amittedly has never been in 
possession and was made a defendant merely 
proforma, the title to the lands rests with him 
as being certified purchaser under the Act, 
and that, unless and until that title is displaced, 
the plaixtiff cannot have any title in himself or 
aby’ right to bring a suit in his own 
name; in other words he must oust the 
benamdar, rob from ‘actual possession of the 
Jard, Lut from his position as the person 
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really entitled to the land. The only 
authority which the learned Oounsel is 
able to cite in support of this argument 
is the case of Raj Chunder Ohuckerbutty v. 
Dina Nath Saha (1). But, so far as I can 
see, that case at most decides that section 
86 of the Act of 1859 does not bar suits 
based on the fraud of a benamdar who is 
the certified purchaser at a revenue sale, 
and that.in cases in which no fraud is 
alleged, the section mast be construed 
strictly so as not to apply even to the assignee 
of a certified purchaser. The ruling, therefore, 
does not appear to help the appellants. 
The case clearly does not fall within the 
language of the section, which as was indicated 
in Motzuddz Biswas v. Ishan Chandra Dat 
(2) should be given a restricted interpre- 
tation and not extended to cases not mani- 
festly covered by it. 


Jn this connection it is further contended 
that the plaintiff’s prayer for a declaration 
that the lands are free from incumbrances 
ought not to be allowed because the word 

“purchaser” in section 37 of the Act of 
1859 can mean only ' ‘a certified purchaser 
or his heirs or assignees.” The case of 
Moizuddi Biswas v. Ishan Ohandra Das Sarkar 
(2), to which I have just referred, is a 
direot authority to the contrary, and I have 
no hesitation in holding that thereal pur- 
chaser, a8 in the present case, is a purchaser 
within the meaning of the section, 


The next point taken by the learned 
Counsel is as to what he describes as the 
misplacement of the burden of proof by 
the lower Appellate Court. The contention 
is that the moment it was found that 
howlas such as those alleged by the ĉe- 
fendants existed at the time of the Per- 
manent Settlement and that the defendants 
had been for some time in possession of 
the lands in suit, they had discharged the 
onus resting upon them, and it was for the 
plaintiff to show that the lands in snit did 
not appertain to the kawlas referred to, In 
other words, itis argued that the learned 
Sukcrdinate Judge inthe Court of Appeal 
below is wrong in holding that “the defend.’ 
ants were bound to prove something more 


` (1) 2 C. W.N, 483. 
(2) 7 Ind. Cas. 849; 15 0. W. N. 706 at p. 708; 13 
C. L. F. 293. 
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than the existence of two howlas and their 

` “Ong possession, and must establish that the 
lands in suit actually appertain to the two 
howlas named, or that the two kowlas still 
exisé and that the defendants arə the owners 
of them or at least have been in possession of 
them for a sufticiently long period on assertion 
of their title under the Aowlas.” In support 
of his argument,- the learned Counsel has 
referred to the case of Niiyanund Roy v. 
Banshi Ohandra Bhuiyan (3). In that case, 
however, the learned Judges were very 

| careful to avoid laying down any general 
rule by pointing out that each case must be 
governed by its own merit. It seems to me 
that there is certainly nothing wrong in the 
law Iaid down by the learned Subordinate 
Judge in the passage which I have quoted, 
and, as regards the findings on the basis of 
that law, they are findings of fact with which 
we are here not concerned. 

The third and last point taken on behalf 
of the appellants is that all the lands covered 
by the lease granted to the appellants by a 
previous auction-purchaser of the talug and 
not the particular plots or parcels of those 
lands on which permanent structures have 
been erected and tanks dug, should be held to 
be protected by the 4th clause of section 37 of 
the Act of 1859. The fourth clause referred 
to gives protection to “leases of lands 
whereon dwelling houses, manofactories or 
other permanent buildings have been erected, 
or whereon gardens, plantatione, tanks, wells, 
canals, places of worship, or burning or 
burying grounds have been made, or wherein 
mines have been sunk.” 

Reliance is here placed upon the decision of 
this Court in Kiron Ohunder Roy v. Naimuddi 
Talukdar (4). That judgment, when read 
with those of the two lower Courts, is, un- 
doubtedly, in favour of the appellants; bab 
the case was considered by this Court in 
Wahid Ali v, Rahat Alt (5), in which. the 
learned Judges observed that they were not 
prepared to differ from the course which had 
been adopted by this Court ina loug series 
of decisions, or to accept the contention that 
the Judges who decided the case of Kiron 
Ohandra Roy v. Nutmuddi Talukdar (4) in- 
tended to adopt any novel principle. They 


(3) 8 C. W. N, 341. 
(4) 30 0. 498, 
(5) 12 0. W. N. 1029. 
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point oub that the current of decisions of 
this Court had been in favour of the view 
that where a defendant claims exemption 
from the provisions of the Revenue Sale Law 
which entitle a purchaser to annul incume 
brances in-respect of land in his possession, 
the benefit of the 4th exception to section 37 
of the Act of 1859 must be limited only to 
such portions of land as are covered by build- 
ings, tanks, etc., and cannot be extended to cover 
those Jands included in the lease on which 
no permanent works have been constructed. 
I consider that we also should follow the cursus 
curte and that this point also must fail. 

Two cross-objections have been mentioned 
by the learned Counsel for the respondent; 
but they have not been pressed, and it is 
unnecessary to say anything regarding them. 

The resultis that, in my opinion, these 
appeals must be dismissed with costs. 

Carman, J.—I agree. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 
Jivit Reviston Petition No, 435 or 1911, 
October 27, 1913. 
Present: —Mr. Justico Johnstone and 
Mr. Justise Shah Din. 
PUNNA LAL—Ptartier—PEritioner 
versus 

Seth COWSJE AND ANOTHER— DERENDANTS—- 


RESPONDENTS. 

Revision —OivilL—Ex parte decree set aside—Oondt. 
tional on payment of costs—Costs taken and replication 
to defendants’ pleas put in by plaintif—Acquiescense 
— Revision of order by plaintif —Discretion of Ohiej 
Court. 

An ex parte deoree was sot aside on the condition 
of payment of costs, which were paid and written 
statement in answer to the plaintiff's claim was filed. 
The plaintiff recieved the costs without protest and 
put in his replication to the defendants’ pleas. About 
two months subsequent to this, the plaintiff filed 
a petition for revision of the order setting aside the 
ex parte decree: 

Held, that the petitioner’s conduct after the order, 
in accepting the costs without protest and in filing his 
replication to the pleas and‘in otherwise acquiescing 
in the orders subsequently passed by the Court in 
the course of the suit, showed that he did not 

- consider himself materially prejudiced by the said 
order and, therefore, the Chief Conrt would not 
exercise its revisional jurisdiction. 


Petition, under section 70 (t) (a) of Act 
XVIII of 1884, av ameuded by Ack XXV 
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of 1899, for revision of the order of the 
District Judge, Sialkot, dated the 6th De- 
cember 1910, granting application to set aside 
the ew parte decree, 

Mr. Badar-ud-din Kuresht, for the Peti- 
tioner. : 

Lala Tirath Ram (for Bhai 
Singh), for the Respondents. 


JUDGMENT.—This is a petition for ree 
vision under section 70 (1) (a) of the Punjab 
Courts Act, 1884, as amended by Act XXV 
of 1899. The facts which are material to the 

` decision of the revision are briefly these:— 
On the 22nd April 1909, the petitioner brought 
a suit in the Court of the District Judge, 
Sialkot, against the respondents for recovery 
of Rs. 1,464.8-4. The respondents did not 
put in an appearance, and an ex parte decree 
was passed in favour of the petitioner against 
them on the 6th Decémber 1909. On the 
5th December 1910, the respondents applied 
to the District Judge for an order to set 
- aside the ew parte decree. On the Eth Deo- 


Gurbakhsh 


cember 1910, the said application was ac- ' 


cepted and the ex parte decree was set aside 
by the District Judge conditional on the 
respondents paying to the petitioner Rs. 25 
by way of costs. The respondents paid in 
the amount of costs on the 7th December 
and filed a written statement iu anawer to 
the plaintiff's claim. The petitioner re- 
ceived the costs without protest, and on 
the 8th December he put in his replication 
to the respondents’ pleas. Onthe 10th De- 
cember the case was made over to the Sub- 
Judge, Sialkot, for trial. On the 14th Decem- 
ber the Court appointed a Commissioner to 
go through the accounts of the parties and to 
submit a report. 

The present petition for revision was filed 
in this Oourt on the 6th February 1911 
and was admitted to a hearing in Chambers 
on the 22nd March 1911. 

Before the learned Chief Judge a pre- 
' liminary objection was raised on behalf of 
the respondents, on the authority of Hassan 
Ali Shah v. Salig Ram (1), that no revision 
lay in this Court; and in view of theim- 
portance of certain questions of law con- 
nected with the preliminary objection the 
petition for revision has been referred to a 
Division Bench for disposal. 


(1) 125 P, R, 1892. 
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Lala Tirath Ram on behalf of the respond- 
ents has urged before us that since it would 
be open to the petitioner, in an appeal from 
the final decree which might be passed by 
the lower Court against him in this case, 
to question the correctness or propriety of 
its order of the 6th December 1910 setting 
aside the ez parte decree of the 6th October 
1909, it is not competent to him to come 
up to this Court on the revision side at this 
stage of the litigation with a prayer asking 
that the order of the 6th October 1909 be 
set aside, and in support of this contention 
he has relied on Hasan Alt Shah v. Salig Ram 
(1) and Nand Ram v. Bhopal Singh (2). 
He has further contended that even if are- 
vision did lie in this Court, in view of the 
conduct of the petitioner in the Court below 
in acquiescing in the order under revision by 
accepting from the respondents Rs. 25 as 
costs and by filing his replication to their 
pleas, his petition for revision should not be 


‘entertained by this Court. 


In connection with the first contention 
there appears to be a conflict of authority. 
Mr, Badr-ud-din for the petitioner relies, in 
support of his position that under the 
circumstances of this case a revision does lie 
in this Court,on Ohintamony Dassi v. Raghoo- 
nath Sahoo (3); Krishna Ohandra Goldar v, 
Mohesh Ohandra Saha (4) and Tasaddug 
Rusain v. Hayatun-nissa (5);and these autho. 
rities would seem to lay down a rule of law 
different from that laid down in the deci- 
sions cited by the respondents’ Pleader, Itis, . 
however, unnecessary for us to consider the 
correctness or otherwise of the contention 
thus raised, for, in our opinion, the‘ second 
contention of the respondents’ Pleader that 
in any case this petition for revision should 
not be entertained by this Court has much 
force and must prevail. The petitioner's 
conduct after the order of the 6th December 
1910, in accepting Rs. 25 as costs from the 
respondents without protest and in fling 
his replication to their pleas and in other- 
wise acquiescing in the orders subsequently 
passed by the Uoart below in the course of 
the suit, shows that he did not consider, 
himself materially prejudiced by the said 


(2) 16 Ind. Cas. 1; 34 A. 592; 10 A. L. J. 180, 
(3) 22 O. 981 

(4) 9 C. W. N. 584. 

(5) 25 A. 280; A. W. N. (1908) 39. 
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order of the 6th December 1910: and it is 
noteworthy that it was not until the 6th 
February 1911 that he filed the present 
petition for revision in this Court. We think 
that in these circumstances this Court should 
not exercise its revisional jurisdiction, which 
is intended to be exercised only in exceptional 


cases, in favour of the petitioner. We accord- - 


ingly accept the preliminary objection and 
decline to go into the question of the correct- 
ness or propriety of the order of the 6th De- 
cember 1910. The petition is dismissed with 
costs. ; 
Pleader’s fee Rs, 10. 
Petition dismissed. 


CALCUTTA HIGH COURT. 
Leiters Parent APPRAL No. 16 cr 1912. 
July 1, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

HANU SHEIKH AND orpurs—DerenDants— 
APPELLANTS 

' versus 
JURRO SHEIK H—Ptarntizr— 
RESFONDEST. 
Marriage—Muhammedan marriage—Proof of requires 
‘ments of valid marriage—Sutt for restitution of conjugal 
ights. 
da suit for restitution of conjugal rights by a 
Mubammedan husband against his wife, the plaintiff 
must establish the requirements ofa valid Muham- 
medan marriage. 
- ‘Where inthe judgment of the lower Appellate 
Court ib is not stated who gave the consent on behalf 
of the infant girl: 
Held, that the judgment was defective. 


. Appeal, under section 15 of the Letters 
Patent, from the judgment of Mr. Justice 
Coxe, dated January 26th, 1912, in Second 
Appeal No. 880 of 19(9. 


FAOTS.—The plaintiff-respondent' brought 
this suit for restitution of conjugal rights. 
His case was ‘that the defendant was his 
lawfully married wife, but that subsequently 
she bad been given away in marriage by 
her mother, the second defendant, to the 
first defendant. The claim was resisted on 
the ground that there was: no marriage in 
fact and that at any rate there was no valid 
marriage, 
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The Court of first instance dismissed the 
suit on the ground that there was no 
marriage established. Upon appeal that 
judgment was reversed by the District 
Judge who held that a marriage had been 
proved. This judgment on appeal to this 
Court was confirmed by Mr. Justice Coxe in 
his following 

JUDGMENT. 

Coxe, J.—This is an appeal against a decree 
for restitution of conjugal rights, 

It is argued on behalf of the appellant 
that the lower Appellate Court has not 
come toa distinct finding that the necessary 
formalities of a Mahomedan marriage were 
observed. 

The judgments of the Courts below, how- 
ever, show thatthe question whether the 
proper formalities had or had not been 
observed was not the subject of serious 
controversy. Theonly defect which is now 
alleged to exist in these formalities is that 
the Vakil of the bride was appointed by 
the panchayat, by which term I understand the 
marriage assembly and the person presiding 
in it. This apparently was not pressed before 
the learned District Judge and no authority 
has been shown me for holding that it 
would invalidate a Mahomedan marriage. I 
see no reason why a marriage should be 
invalidated by the fact that the panchayat 
asked one of the persons present to act as 
Vakil. . Such a proceeding would, prima facie, 
be inconsistent with anything underhand. 
Moreover it is quite clear that the learned 
District Judge believed that, after the 
marriage, the girl lived for some time as the 
plaintifi’s wife which shows that she fully 
accepted what the Vakil had done on her 
behalf. 

This appeal fails and must be dismissed 
with costs. 

From the above judgment, this appeal has 
been filed by the defendants, 

Moulvi Mahomed Isfaq and Babus 
Jyotish Ohandra Strcor, for the Appellants, 

Babu Jadu Nath Kanjilal, for the Responde 
ent. i 


The judgment in the Letters Patent Appeal 
was delivered by Mr. Justico Mokerjee 
who after stating the facts continued: 

JUDGMENT.—On the present appeal it bas 
been argued that the case was not properly 
tried by the District Judge and that it has not 
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been found thatthe plaintiff has established the 
requirements of a valid Mahomedan marriage. 
It has been pointed out particularly that it 
is not stated who gave the consent on behalf 
of the infant, and it has been argued that 
if the consent was given by the mother of 
the infant, the marrige was invalid. In our 
opinion the judgment of the District Judge 
is defective and ought not to have been 
confirmed. The formal requirements of a 
Muhammadan marriage are stated in sections 
24 to 30 of Wilson’s Anglo-Muhammadan 
Law and the question of guardianship for 
marriage is discussed in section 93. It is 
obvious that before the plaintiff can succeed 
he must establish’ that there was a valid 
marriage, in other words, that the require- 
ments of a valid marriage had been complied 
with. 

The result, therefore, is that this appeal 
must be allowed, the decrees of Mr. Justice 
Coxe and of the District Judge set aside and 
the case remanded to the District Judge in 
order that he may re-consider it on the evi- 
dence as it stands. 

Costs will abide the result. : 

Appeal allowed; Oase remanded. 





ALLAHABAD HIGH COURT 
First Civiu Appeat No. 187 or 1912. 
March 25, 1914. 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. O. 
Banerji, Kr. 

Tue SBORETARY or STATH roa INDIA 
in COUNCIL-—Derenpant —APPELLANT 
versus 
KANHAI LAL AND orssas—PLatniires — 
RESPONDENTS. 

License—Right to weigh in market—Exciusive pri- 
wa voighiiai in an old market, if permitted by Gov- 
ernment to continue the same calling in the new mar- 
ket opened at a different place, does not acquire any ex- 
clusive right to act as weighman in the latter market 

-as his position is metely of a licensee, 

First appeal from the decision of the 
Second Additioral Subordinate Judge of 
Agra, dated 19th March 1912. 

Mr. Ryces, for the Appellant. 

The Hon'ble Mr. Gotu) Prashad, with him 


Me. 5. K. Dur, for the Respondents. 
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JUDGMENT.—This appeal arises out 
of a suit in which the -plaintiffs claimed 
a declaration that they together with the pro 
forma defendants had a right of weighment on 
the lands of Halenganj in the District of Agra 
and a perpetual injunction restraining the 
Government and their lessees from making 
weighment on the land. They also claimed 
damages. The Court below has decreed 
the plaintiffs’ claim. The Government ap- 
peals, : 

In the‘plaint the plaintiffs allege that 
they had a right of weighment on the 
land as a “permanent right of easement.” 
The facts of the case are practically 
admitted. Many years ago there was a 
market at Halenganj, about the year 1877 
Govenment closed that market and opened 
another market at what was . considered 
a more convenient place and where the 
market continues to be held up to the 
present time. About the year 1879 after 
the new market had been opened, certain 
disputes arose between individuals who had 
evidently exercised the calling of weighmen 
in the old market. An application was 
made complaining that while the Tehsildar 
had said that the applicants might weigh 
in the new market, certain other persons 
were interfering with them. The result. 
of this complaint was that the Tahsildar 
drew up an agreement between the parties 
and with their consent referred the question 
as to how the Ganj should be divided 
up to some arbitrators. We may assume 
for the purposes of this appeal that the 
Ganj was divided up accordingly and that 
the predecessors-in-title of the plaintiffs 
and the pro forma defendants continued to 
follow their calling as weighmen of specific 
portions of the market until sometime about. 
the year 1910, when the Government made 
a lease of the right to weigh in the market 
to the defendant No. 2. The question is: 
whether on these facts the plaintiffs-respond- 
ents have established a perpetual exclusive 
right to act as weighmen at Halenganj and 
take the fees against the will and without 
the consent of the Government. In our 
opinion they have not established such right, 
Even if we assume—and it would be a very 
big assumption—that they had a right in 
respect of the old market based upon the 
doctrine of a lost grant, ib is quite clear 
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that in the new market they merely were 
permitted by the authorities to carry on 
their calling as weighmen. This was a 
bare license and certainly cannot be held 
to have created a perpetual right in the 
licensees and their descendants to the exclu- 
sive privilege of weighing in the market. 

We must allow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs’ suit with costs in both Courts 
including in this Court fees on the bigher 
scale. 

Appeal allowed. 


MADRAS HIGH COURT. 
MigOELLANEOUS Oivi Seconp Apraat No, 71 
or 1911. 

March 25, 1914. 

Present: —Mr, Justice Sankaran Nair and 
Mr. Justice Ayling. 

P. V. RAGHUNATHASAMI IYENGAR 
AND OTHERS—<APPELLANTS 
versus 

- JANAKI AMMAL— RESPONDENT. 

Appeal—Ewecution preceedings-~Second appeal— 
Party not allowed in second appeal to contest order 
setting off decree—Practice. 

An appellant will not be allowed to raise for the 
first time in second appeal the contention that a 
decree obtained by one of his judgment-debtors 
against the appellant’s father, on whose death the 
appellant was brought on the record as his legal 
representative, cannot be set off against a decree 
obtained by the appellant in his own right, 

Appeal against the order of the District 
Court of Trichinopoly, in Appeal Suit No. 
131 of 1910, preferred against that of 
the Court of the District Munsif of Srirangam 
in Execution Petition No, 386 of 1909, in 
Original Snit No. 62 of 1905. 

Mr. R. Rangaswami Iyengar, 
Appellants, 


for the 


Mr, N. Rejagopalachariar, for the Respond-- 


ent, 


JUDGMENT.—This is an appeal by the 
plaintiffs in Original Suit No. 62 of 1905, on 
the file of the District Munsif of Srirangam, 
against an order in execution proceedings 
allowing Janaki Ammal, the 2nd defendant 
in the suit, to set off against the plaintiffs’ 
decree, the decree in Original Suit No. 
86 of 1903 obtained by her. it is con- 
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tended before us that the order allowing 
this set off is wrong in law because the 
decree in Original Suit No. 86 of 1903 
was obtained against the appellants’ father, 
on whose death the appellants were 
brought on record as his legal representatives, 
while the decree now under execution was 
obtained by them in their own right. It 
is also contended that Janaki Ammal, who 
seeks to set off the decree passed in ber 
favour, is only one of the judgment. debtors 
in Original Suit No, 62 of 1905, while 
under Order KAI, rule 4, Civil Procedure 
Code, it is only’ if the decree had been 
against her singly that she is entitled to 
claim a set off. It is conceded that this 
contention was not raised in the lower 
Appellate Oourt. There the question was, 
whether the plaintiffs had their father’s 
assets in their hands and were, therefore, 
bound to pay the decree-debt in Original 
Suit No. €3 of 1903. That point was 
decided against them, The further contene 
tion they advanced, that the sons were 
not liable for the costs incurred in litiga- 
tion conducted by their father, was not al- 
lowed to be raised in appeal as it was 
a new ground. It was also contended in 
tbe lower Court that Mr. Hari Row who 
appeared for the appellants did not fill 
the same character in Original Suit No. 
85 of 1903 as in Original Suit No. 62 of 
1905. This also was disallowed. as it was 
a new ground not taken in the grounds 
of appeal. The same reasons apply to 
this contention also. Moreover, if it had 
been raised in the lower Appellate Court, 
the decree-holder, Janaki Ammal, might 
have taken steps to execute her decree 
against the present appellants and re- 
alize the amount to pay their debt. Some 
years have élapsed and she might now 
find it difficult, if not impossible, to 
execute her decree if -this contention is 
allowed. We are not, therefore, prepared 
to allow this contention now to be raised 
in this Court and we dismiss the appeal 
with costs. 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 

, COURT. 

MiISOELLANEOUS APPRAL No. 21 or 1912. 

May 8, 1913. 

Present:—Mr. Piggott, J. O. 
JOKHAN SINGH— APPELLANT 
versus 
DEPUTY COMMISSIONER, FYZABAD 
—REGHIVER—APPLIOANT AND 
JAGMOHAN SINGH—Insorvenr— 
RESPONDENT, 

Provincial Insolvency Act (IIT of 1907), 5. 36— 
Transfer by insolvent made two years before adju- 
- dication— Order — Jurisdiction. 

Under section 36 of the Provincial Insolvency Act, 
a Judge has jarisdiction only in respect of transfers 
made within two years of the date of his order of 
adjudication, and cannot annul a transfer made with- 
in thvo years preceding the date of presenting the 
petition in insolvency. 

Appeal against the order of the District 
Judge, Fyzabad, dated 13th April 1912. 

Mr. Mohammad Wusim, for the Appellant. 

Babu Nagendra Nath Ghoshal, for the 
Respondent, 

ORDER.—This is an appeal against an 
order of the District Judge of Fyzabad 
passed in the course of insolvency proceed- 
ings and it arises under the following 
circumstances:—On December the 13th, 1909, 
Jagmohan Singh executed a deed by which 
he purported to transfer for valuable con- 
sideration to Jokhan Singh the arrears of 
rent due to him from certain tenants in 
village Palia. On October the 25th, 1911, 
Jegmohan Singh presented a petition to be 
declared. an insolvent and an order of 
adjudication was passed on the said petition 
on March the lst, 1912. On March the 
20th, 1912, the Manager of the Court of 
Wards in charge of the Ajudhiya estate, 
being the principal creditor of Jagmohan 
Singh, moved the District Judge in the 
exercise of his insolvency jurisdiction to 
annul the trausfer in favour of Jokhan 
Singh by an order under section 36 of the 
Provincial Insolvency Act (IIL of 1907). 
To this it was objected that the provisions 
of the section in question could not be 
applied, seeing that the transfer was one 
made more than two years before the date 
of the order by which Jagmohan Singh 
was adjudicated an insolvent. The District 
Judge has met this argument by referring 
to the provisions of section 16, clause 6, of 
the same Act, according to which the order 


AY 


“ person so 


of adjudication takes effect from the date 
of the presentation of the petition on which 
itis made. Ha points out that the transfer 
sought to be impeached was one made 
within two years of the date of the pre- 
sentation of Jagmohan Singh’s petition in 
insolvency and he has accordingly discussed 
the question of the transfer on its merits 
and has passed an order annulling the 
same. In appeal it is contended before 
this Court on behalf of Jokhan Singh that 
the District Judge had no jurisdiction to 
deal with this matter under the provisions ’ 
of section 36 of the Provincial Insolvency 
Act. I think this contention is well-founded 
and must prevail. All that clause 6 of 
section 16 of the Act in question provides 
is that, when an order of adjudication is 
passed upon an insolvency petition, the 
adjudged to be an insolvent 
becomes an insolvent, not from the date 
of the order of the adjudicaticn, but from 
the date on which his petition is presented. 
When, however, we turn to the words of 
section 36 of the Act we find that the ` 
expression used is, “if the transferor is 
adjudged insolvent within two years after 
the date of the transfer.” In this expres- 
sion the words “within two years” qualify 
the verb “is adjudged,” and the expression 
2s a whole cannot without violence be 
interpreted to mean, “if the transferor is 
adjudged to have become insolvent within 
two years after the date of the transfer.” 
The point is made clear by the wording of. 
the following section. There the Legis- 
lature was making provision for avoiding 
certain other transfers in respect of which, 
for obvious reasons, a much narrower limit 
than one of two years was fixed. The fact 
that there might be an interval of time 
between the presentation of the petition 
in insolvency and the order of adjudication 
was present tothe mind ofthe Legislature, 
and as it was proposed to provide againat 
transfers made ata time when bankruptcy 
was imminent and a narrow limit of three 
months had to be fixed, it was considered 
advisable to calculate that period from the 
date of the presentation of the petition 
and not trom the date of the order of ad- 
judication. The Legislature, therefore, made 
its meaning clear by using, in section 37 
of the Provincial Insolvency Act, the ex- 
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-pression, “if such person is adjudged insol- 
vent on a petition presented within three 
months after the date thereof.” If the 
intention had been to ‘calculate the period 
of two years referred to by section 36 
backwards from the date of the presenta- 
tion, of the petition in insolvency, and not 
from the date of the order of adjudication, 
there is noconceivable reason why the ex- 
pression used in section 37 should not have 
been employed in the section ammnediately 
preceding. 

1 am satisfied, therefore; that the inten- 
tion of the Legislature was only to give 
the Judge sitting in insolvency jurisdic- 
tion, under section 36 of Act II[ of 
“1907, in respect of transfers made within 
two years of the date of his order of 
adjudication. I accordingly set aside the 
order under appeal. The appellant, Jokhan 
Singh, will get his costs in both Oourts from 
.respondent No. 1. 

Order set aside. 


mama 
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CALCUTTA HIGH COURT. 
CıvıL RuLE No. 1260 or 1913. 
June 17, 1913. 
Present:—Jastice Sir Asutosh Mookerjee, 
KT, and Mr. Justice Beacheroft. 
HARI MOHAN alkas HARI CHARAN © 
PAL— APPLI0ANT— PETITIONER ii 
versus 
“TATAL KRISHNA BOSE AND oratrs— 
DECREE-HOLDERS—AND OTHERS—Pro forma 
DECREE- HOLDERS—-AND OTHERS—d UDGMEAT- 


DEBTORS—OPPOSITE PARTIES. 

Bengal Tenancy Act( VIII of 1885),'ss. 11, 18, 85, 170 
cl, (8)— “Transfer”, whether includes lease ~Sub- lessee 
under permanent tenure-holder or raiyat at fixed rate, 
whether may deposit money to prevent sale of holding in 
ewecution of rent decree. 


The term “transfer”, as used in section 11 or section 


` 88 of the Bengal Tenancy Act, includes a lease, as a 


lease is a transfer of an inter est in immoveable 
` property. Therefore,a permanent tenure-holder or 
a raiyat ata fixed rate of rent is competent to grant a 
sub-lease of his tenure or holding. 
Consequently the sub-lessee may pay money into 
Court under section 17^, clause (3), to prevent a sale 
“of the tenure or holding. 
The provisions of section 85 are subject to those of 
section 18, in other words, section 85 has no applica- 
tion to a case where section 18 applies. 


Rule in the matter of Rent Execution Suit 
No. 844 of 1912 of the Third Munsif’s Court 
at Satkhira, ` 
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Babu Kali Mohan Sen, for the Petitioner, 

JDDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court below has refused an application 
made by the petitioner under sub-section 3 
of section 170 of the Bengal Tenancy Act, 
It appears that the landlords in execution 
of a decree for rent against their tenanta 
were about to bring to sale the defaulting 
tenure. Thereupon the present petitioner 
applied under sub-section (3) of section 170 
as a person who had taken a sub-lease from 
the judgmént-debtors on the 24th February 
1889 and who had thus acquired an interest 
in the tenure voidable on the sale. The 
Court below has held that his position is 
that of an under-vazyat, and that he ia not 
entitled to apply under sub-section (3) of 
section 170. 

It is not disputed that on the 22nd 
November 1859, the landlords granted a 
lease to the predecessor-in-interest of the 
judgment-debtors. The interest thus created 
was transferred on the 23rd May 1869 to 
persons from whom the judgment-debtors 
The question raised 


before us relates to the nature of the 


interest created by the lease of the 22nd 


Novemher 1859. It has been found that the 
lease was for agricultural purposes; and it 
has also been held that the status of the 
tenant was that of a raiyat. The only point 
for determination is whether the grantee 
became a razyat at a fixed rate of rent. In 


‘our opinion, there is no room for controversy 


that the grantee was arazyat ata fixed rate 
of rent. The lease states explicitly that it 


.was granted upon a rent of Rs. 5a year, 


that the tenant would enjoy the land from 
generation to generation, and that the land- 
lord would not claim more rent than what 
was settled. It is clear, therefore, that 
the lessee was a raiyat at a fixed rate of rent, 
Consequently, under section 18 of the Bengal 
Tenancy Act his interest was subject to the 
same provisions with respect to the transfer of 
and succession to the holding as that of a 
permanent tenure-kolder. Now section 11 
provides thatevery permanent tenure shall, 
subject to the provisions of the Act, bo 
capable of being transferred and bequeathed 
“inthe same manner and to the same 
extent as other immoveable property, ” The 
Court, below has held that the term “transfor” 
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as used in section 11 or section 18 does 
not include a lease. - In our opinion, there 
is no foundation for this view. A lease 
is a transfer of an interest in immove- 
able property, and there is no good reason 
why a permanent tenure-holder or a 
raiyat at a fixed rate of rent should be held 
cowpetent to alienate absolutely the tenure 
or holding, and, at the same time be 
deemed to be under a disability in so far 
as the grant of a sub-lease is concerned. The 
Court below has held that if this view is 
adopted, section &5 cannot be reconciled 
with section 18. Butit is plain that the 
proper method of construction is to hold that 
_ the provisions of section 83 are subject to 
those of section 18; in other words that 
section 85 has no application to a case 
where section 18 applies. In the case before 
us, as the lessor of the petitioner was a 
raiyat at a fixed rate of rent, the aub-lease 
granted by him on the 24th February 1889 
ia not subject to the operation of section 25. 
Consequently the inierest created in favour 
of the applicant in 1889 is a valid interest, 
and as it is liable to be avoided on ‘the sale 
to be held at the interest of the superior 
landlord, it is competent to the petitioner to 
seek protection ander sub-section (3) of 
section 170 of the Bengal Tenancy Act. 
The result is that this Rule is made 
absolute, the order of the Court below 
discharged and tbe application made by the 
petitioner to that Court granted. We make 


no order as to costs. 
Rule made absolute. 





ALLAHABAD HIGH COURT. 
Sseconp Crym Appuat No. 1400 or 1912, 
< April 18, 1914. 

Present:— Mr. Justice Rafique, 
DALTHAWAN SINGH AND ANOT8ER— 
DeBENDANTS—- APPELLANTS 
versus 
AMARDEO SINGH AND 0OTHERS— PLAINTIFFS 
~~ RESPONDENTS, 

Mortgage—Usufructuary—Not to be redeemed before 
35 years—Not invalid in absence of fraud or dwress— 


Redemption, . 

The mere provision, in a, usufructuary mortgage that 
the mortgage would not be redeemed before the 
axpiry of 35 years from the date of the mortgage is 
not hard and unconscionable in the absence of fraud 


or dyresa. 
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Ram Prasad v, Jagrup, 15 Ind. Oas. 880; 10 A. L. J. 
157, followed. : 

Bhawani v. Sheodyal, 1 A. L, J. 188; AWAN. (1904). 
60; 26 A. 479, referred to, 


Second appeal from the decision of the 
a Judge of Jaunpur, dated 28th June 
912, 


The Hon'ble Mr. Gokul Prasad, for the 
Appellants. 
Mr. Haribans Sahat, for the Respondents, 


JUDGMENT.—The facts of this second 
appeal are as follows: One Kumar, Lobhar 
executed a mortgage in favour of Kali 
Charan in lieu of -Rs. 49 in respect of 
1 bigha 11 biswas and 16 dhurs of land which 
he held asa fixed-rate tenant. The mort- 
gage was with possession and the term’ 
fixed in the deed was 85 years. The 
plaintiffs-respondents are transferees of the 
equity of redemption of Kumar Lohar. The 
defendants-appellants are the heirs of Kali 
Charan, the mortgagee, The plaintiffs 
brought a snit in the Court of the Munsif 
of Jaunpur on the 27th of October 1911 
for redemption of the property mortgaged 
by Kumar Lohar on the allegation that the 
mortgage was made on the 15th of July 
1891 in lieu of Rs. 35. The defendants in 
their written statement denied the existence . 
of any such mortgage, and stated that a 
mortgage was made by Kumar Lehar on the 
29th of August 1892 in lien of Rs. 49, and 
that it was a usufractuary mortgage for a 
period of 35 years which period not haviag 
expired the plaintiffs’ suit was not main- 
tainable. The plaintiffs amended their 
plaint on the information given in the 
written statement as tothe date and the 
amount of the mortgage. In their amended 
plaint they stated that the mortgage being 
for a long term it was invalid, and that they 
could redeem it in any khali fasil before the 
expiry of the term. The learned Munsif 
found that the term of 35 years fixed by the 
mortgage-deed was unconscionable, and he 
decreed the claim. On appeal the learned 
District Judge affirmed the decree of the 
firat Court, The defendants who are the 
heirs of the original mortgagee come up in 
second appealto this Court and contend 
that the mere fact of the length of the term 
of the mortgage does not render it invalid 
or enable the mortgagor or his representa- 
tives to sue prior to the expiry of the term. 
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RADHA KISHEN V. FIRM OF GANGA RAM-RADHA XISHEN, 
Tt must be noted here that there 


is no allegation of fraud or overreaching in 
the plaint. The only: ground on which 
redemption is sought is that the length of 
the term of the mortgage by itself shows the 
bargain to be unconscionable and the con- 
tract to be invalid. The defendants-appel- 
lants, on the other hand, contend that the 
mere length of the term does not necessarily 
show that the bargain is invalid or uncon- 
sciovable, where the right of the mortgagee 
to foreclose is also postponed for the term 
of the mortgage. The authority on the 
point is divided in this Court. In the case 
of Bhawani v. Sheodthal (1) it was remarked 
that where restraint. upon redemption 
extends for a long period, say 30 years or 
upwards, the contract may, no doabt, be 
regarded by a Court of Equity as -uncon- 
scionable and oppressive. On the basis of 
this case the learned Vakil for the plaintiffs- 
respondents contends that his clients have 
a right to obtain redemption before the 
expiry of the term of 35 years as the said 
term is obviously unconscionable. On the 
other hand the learned Vakil for the ap- 
pellants relies on a later case, namely, that 
of Ram Prasad v. Jagrup (2), where the 
covenant in a mortgage-deed fixing 58 years 
for the mortgagor to redeem the mortgaged 
property was considered not to be hard and 
unconscionable in the absence of fraud or 
duress. The case of Rambaran Singh v. Ram- 
her Singh (3) which went up in Letters Patent 
Appeal No. 73 of 1911 has also been relied 
on by the appellants in support of this 
contention, As the later cases of this 
Court are in favour of the appellants, I 
must allow their contention, The result is 


“that I allow this appeal, set aside the decrees . 


of the Courts below and dismiss the plaintiffs’ 
snuit with costs in all Courts. 
Appeal allowed. 
(1) 1 A. L. 3.138; A. W. N. (1904) 60; 26 A. 479. 
(2) 16 Ind. Cas. 880; 10 A. L. J. 157. 
(3) 10 Ind. Cas. 248. 


PUNJAB CHIEF COURT. 
First Civit Appear No. 1554 or 1912. 
February 19, 1914. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 

Seth RADHA KISHEN— PLAINTIF — 
APPELLANT 
VETSUS 


Tae Frem or GANGA RAM-RADHA 


KISHEN— DEFENDANTI— RESPONDENTS. 

Insolvency Act (11 and 12 Vic. O. 21), s. 39—Pro- 
vincial Insolvency Act (III of 1907), s. 830—Insolvency 
— Set-off —Fraudulent claim—Notice of available act of 
bankruptcy committed by debtor, 

The right of set-off is a doctrine of equitable juris. 
diction and its object is not merely to avoid cross- 
actions but to do substantial justice. Therefore this 
doctrine would apply to prevent the great injustice 
which would arise if a person who is the insolvent’s 
creditor on one account and his debtor on the other 
is compelled to pay 16 annas in the rapee on 
what he owed to the insolvent and to receive less 
than that amount on what the insolvent owed him, 
but it cannot be extended to cover cases where at 
the time of insolvency the debtor of the insolvent, 
with full knowledge that the latter has become hope- 
lessly involved, buys up a third person’s claim against 
the insolvent in order to relieve himself of the liability 
of having to pay his just debt: i 

Held, also, that the transaction relied upon by the 
defendants being # bogus one, the set-off olaimed 
could not be allowed. The English Law on the 
subject discussed, 

Dickson v. Huans, 3 R. R. 119; 6 T. R. 57; In re 
Milan Tramway, Co., Ex parte Theys, 25 Oh. D. 587; 50 
L. T. 545; 32 W. R. 6C1; 68 L. J. Ch. 1008, referred to, 

First appeal from the order of the 
Subordinate Judge, Amritsar, dated the 29th 
of June 1912, dismissing plaintiff’s claim. 

The Hon'ble Mr. Shadi Lal and Mr. 
Santanam, for the Appellant. 

Mr. Morton, Rai Bahadur Pandit Sheo 


Narain and Mr. Brij Lal, for the Respondents. 


JUDGMENT.—The 
Ram-Radha Kishen, a firm carrying on 
business at Amritsar, were indebted in 
September 1906 to the firm of Shiv Nath 
Rai-Panva Lal and Harkishen Das-Bhagwan 
Das. in the same month the latter firms 


defendants, Ganga 


‘ (which were really one firm trading under 


separate names) became financially embarras- 
sed and onthe 18th of November executed 
and registered a deed whereby the whole 
of their property was transferred to 10 
persons as trustees for the creditors of the 
firm. Insolvency proceedings thereafter took 
place in the Court at Amritsar and algo in 
the Courts at Bembay ardon the 31st of 


May 1907, the firms in question were declared 
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insolvent by order of the High Court of 
Bombay and the property vested in the 
Official Assignee. Disputes arose between 
the Official Assignee so appointed and the 
Official Receiver appointed by the Amritsar 
Court and the case eventually came before 
their Lordships of the Privy Council who 
decided in favour of the Official Assignee 
[See Oficial Assignee, Bombay v. Registrar, 
Small Oause Court, Amritsar (1)]. 


On the 2nd of January 1911, the ontstand- 
ings due to the insolvent firms were sold by 
public auction by the Official Assignee and 
were purchased by the plaintiff for Rs. 70,000, 

Plaintiff instituted the present suit on the 
830th of May 1911 and claimed to recover 
(1) Rs. 4,544-12-9, principal and interest, 
on account of the debt due from defendants 
to the firm of Shiv Nath Rai-Panna Lal, and 
(2) Rs. 2,780.6-3 principal, and interest, on 
account of the debt due from defendants to 
the firm of Harkishen Das-Bhagwan Das. 
The defendants raised various pleas conteste 
ing plaintiff's right to recover and on the 
merits urged that the amount due from them 
to the firm of Shiv Nath Rai-Panna Lal was 
Rs, 2,926-13-0 and not the sam claimed by 
plaintiff. They further urged that a.sum of 
Rs. 26-3-0 was due to them on account of 
brokerage, that they were not liable to pay 
interest, and that they held three hundis of 
the total value of Rs, 5,300 drawn by Shiv 
Nath Rai-Panna Lalin favour of a firm called 
Nanak Obhand-Malawa Mal, but purchased 
by defendants on Maggar Badi 15th, Sambat 
1968, equal to 16th November 1903. This 
sum the defendants claimed tobe entitled 
under the provisions of the Indian Insolvency 
Act, section 39, to’ set-off against the claim 
of the plaintif. Asa matter of fact after 
issues had been framed and the books of the 
defendants examined by the plaintiff the 
latter agreed to accept the allegation of the 
defendants as to the actual amounts due from 
them tothe insolvent firmof Shiv Nath 
Rai-Panna Lal and the parties further agreed 
that the sumof Rs. 200 should be taken as 
representing the commission due to defend- 
ants for brokerage. The two points remain- 
ing in dispute between the parties were, 


(1) 6 Ind. Cas. 273; 14 0. W. N. 669; 17 A. L. J. 357; 
(1910) M. W. N. 177,12 Bom. L. R. 395; 11 0. L. J. 
448, 68 P. W. R. 1910; 7 M. L. T. 417; 45 P. R1910; 
37 0, 418; 20 M. L, J. 482, 


therefore, (1) whether the defendants were 
entitled to set off against the claim of the 
plaintif the sum of Rs. 5,300 due on the 
hundis above referred to, and (2) whether 
the defendants were liable to pay interest and 
if so, at whatrate. The District Judge held 
that the defendants were liable to pay in- 
terest to plaintiff at the rate of Re. 0-7-6 per 
cent. per mensem, but he dismissed the suit 
onthe ground that- the set off claimed by 
the defendants was permissible under either 
section 30 of Act IIL of 1907 or under section 
80 of the Indian Insolvency Act, inasmuch 
as there were mutual dealings between the 
insolvent and the defendants, 


Plaintiffs have appealed to this Court, and 
we have heard the case argued at consider- 
able length on their behalf by Mr. Shadi Lal 
and by Messrs. Mortonand Sheo Narain on 
behalf of the respondents. Practically the 
sole question before us is whether the set-off 
claimed by the defendants was rightly 
allowed, 

Section 39 of the Indian Insolvency Act 
runs of as follows:— ` 

“And beit enacted, that when there has 
been mutual credit given tothe insolvent and 
any other person or persons, one debt demand 
may be set off against the other.” 

Section 30 ofthe Provincial Insolvency 
Act, 1907, is expressed in rather fuller terms, 
but it is practically to the same effect. As a 
general rule the debt, credit or dealing which 
is set-off and the debt, creditor dealing 
against which it is set-off must be between 
the same parties andin the same right, but 
it has been held that the acceptor of a negoti- 
able instrument gives credit tothe ‘drawer 
of that instrument, and that every holder of 
it also gives credit within the meaning of 
this provision of law to the drawer [Oollins 
v. Jones (2)]. This right is in England 
subject to the proviso that a person shall not 
be entitled to claim the benefit of the set-off 
against the property of a debtor in any case 
where he had, at the time of giving credit 
to him, notice of available act of bankruptcy 
committed by thedebtor. Neither the Indian 
Insolvency Act, section £9, nor section 30 of 
the Provincial Insolvency Act makes mention 
ot the effect of notice of bankruptcy 
upon the right of person claiming to set-off, 


(2)L34,R. R. 572; 10 B. 6,0. 777; 109 Eng. Rep. 688, 
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and the contention before us has been that 
in this country it is open to a person who 
owes money toan insolvent to obtain the 
right of set-off by giving credit to him (e. g., 
by buying an acceptance of his or a note 
drawn by him) even after he has had full 
notice of the bankruptcy of the latter or of 
any act of bankruptcy committed by him. 
It is conceded, however, that this right 
probably does not exist once the insolvent’s 
property has vested in the Official Assignee 
or in the Official Receiver as the case may be. 
“We have given this difficult, question our 
most careful consideration, but we are unable 
to accept the contention that this right of 
set-off is as unlimited and as absolute as 
Mr, Sheo Narain argues. It is a doctrine 
of equitable jurisdiction, and its object is 
not merely to avoid cross-action but to do 
substantial justice and to prevent the great 
injustice which would arise if a person who 
is the insolvent’s creditor on obe account 
and his debtor on the other is compelled to 
pay 16 ampas in the rupee on what he owed 
to the insolvent and to receive less . than 
that amount on what the insolvent owed 
him (Chariar’s‘ Law of Insolvensy and 
Bankruptey, Part 2, page 91). We cannot 
believe that this principle can be extended 
to cover cases where at the time of 
insolvency one person owes a debt to the 
insolvent and with full knowledge that the 
latter has become hopelessly involved buys 
up a third person's claim against the 
insolvent in order to relieve himself of the 
liability of having to pay his just debt. In 


the present case we have no doubt that ' 


the transaction which took place between 
-the defendants and the firm of Nanak Ohand- 
Malawa Mal was practically a bogus one. 
The three hundis were drawn in favour of 
the firm of Nanak Chand-Malawa Mal on 
Asaui Sudi 7th, Sambat 1963 (25th September 
1906) and were respectively for the sums 
of Rs. 1,600, Rs. 2,500 and Rs. 1,200. They 
were payable 60 days after date, ¢.¢.,on the 
23rd November 1906. 


Defendants, according to the evidence of 
Radha Kishen (P. W. No. 10), the principal 
defendant, were doing business with the 
insolvent firms ‘up to the 14th November 
1906, Maghar Badi 18th, Sambat 1963, and 
the witness admits that the shop of Shiv 
Nath Rai-Panna Lal is only at a distance 
of 15 shops from the shop of his own firm 


and of four shops from his own house. That 
the drawers of the kundi were in financial 
straits about this very time (ze, the 14th 
November 1906) is obvious from the fact 
that on the 18th November 1906 they 
executed the deed assigning all their 
property to ten trustees, and in the ordinary 
course of things their embarrassed position 
must have been evident to all and sundry 


Some days before they wera in a position 


to make this transfer to trustees who would 
naturally have to be consulted before such 
transfer could be effected. In their written 
statement (page 66 of the paper-book, para. 
6) defendants admit that “the business of the 
insolvent was completely closed on Maghar 
Sudi lst, Sambat 1963” (7.e,, the 17th November 
1906). We cannot believe that the defend- 
ants, who carried on business in the imme- 
diate neighbourhood and had dealings with 
the insolvents, were profoundly ignorant of 
what was going on and knew nothing about 
the condition of affairs in the insolvents’ firms. 

Butaccording to Nanak Chand (P. W. No. 23), 
the head of the firm of Nanak Chand-Malawa 
Mal, defendants were in need of money on 
the 16th November 1903, and apparently 
asked him for a loan of Rs. 10,000. He had, 
he says, come over that day from Jullandar 
to Amritsar in order to realise certain debts, 
and thongh these particular hundis were not 
then payable, had brought them with him, 
and as he could not give the defendants 
more than Rs. 5,000 in cash, he made up 
tbe deficiency by selling them the three 
hundis in question. Defendants “who stood 
in need of money” bought the three hundis at 
their full face value, though they wera not 
payable until the 23rd November and 
though, as we have said, if must have been 
obvious to any one in the market that the 
drawers were at the time hopelessly bankrupt. 
We must assume that defendants are or- 
dinary men of business and fully alive to 
all that is going on round them, and in the 
circurastances we find it impossible to believe 
that they and Nanak Chand entered into 
this transaction in the honest belief that the 
drawers of the hundis were in a position to 
meet their liabilities thereon on the 23rd 
November. And in this connection it is 
important to remember (1) that Nanak 
Qhand is the uncle of Ganga Ram, one of the 
partners in the defendants’ frm, and (2) that 
by a curious coincidence he had, on the 16th, 
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November, brought with him from Jullundur 
to Amritsar hundis which he well knew 
were not payable tillthe 23rd November. 

But this is not all. Defendants are in 
need of money and have (as they allege) 
honestly bought hundis for their full value, 
believing that they would be duly met on 
the 23rd November. They discover in a day 
or two that the drawers are insolvent and 
have committed an act of bankruptcy by as- 
signing all their asseta to trustees. Now, if 
the transaction between them and Nanak 
Chand had been, on their part at all events, 
honest and innocent, what course would they 
have adopted? Obviously, they would have 
insisted on returning the hundés to Nanak 
Chand. That such is the ordinary course of 
business is evident from the evidence of Mr. 
Cook (P. W. No. 12); Tirath Ram (D. W. 
No. 2; page 94 of paper book); Sheikh 
Ghulam Sadiq (P. W. No. 11, page 101); 
Bali Mal (P. W. No. 75, page 105) and 
Chhota Mal (P. W. No. 16, page 106). But 
so far from acting in this reasonable manner, 
defendants ask us to believe that though 
they subsequently found that they could not 
get payment of the hundis from the insol- 
vent drawers, they nevertheless paid the full 
amount due thereon to Nanak Chand, who 
had sold the hundis to them ata time when 
the drawers were on the eve of finally 
closing business (see Radha Kishen’s evi- 
dence, page 89, line 30). And yet the last 
named witness admits that he would not 
have bought the hundis had he kaown that 
the drawers were insolvent. Bub having 
bought them, he apparently preferred to 
take his chance of setting these undis up as 
a set-off against his own debt in preference 
to insisting upon Nanak Chand taking them 
back; he pays their full value to the latter 
and sheerfully runs the risk of inevitable liti- 
gation by electing to hold them asa sot-off 
against his own debt. 


The conduct of defendants as above set 
forth is sufficiently surprising, but there are 
other facts which also excite comment. 
Admittedly defendants and Nanak Chand 
were duly notified by the Official Assignee 
of the insolvency of the drawers of the hundzs. 
Unfortunately neither defendants, nor Nanak 
Chand, are able to produce these notices, but 
they ‘admit that they received them. And 
yet neither of them informed the Official 


Assignee, until about Angust 1911 (see 
Exhibit P. 14, page 11), that the hundis in 
question had been assigned to defendants. 
No doubt, defendants were not bound to give 
this information, but in view of the fact that 
if they were bona fide holders of the hundis, 
the insolvents’ estate would have been indebt- 
ed to them and not they to the said estate, 
it is somewhat curious that they did not take 
the trouble to notify the Official Assiguee 
that so far from their being indebted to the 
estate, the estate was infact indebted to 
them. 


Such are the peculiar circumstances of the 
alleged sale of the hundzs, and we find it 
impossible to believe that the transaction 
between Nanak Chand and the defendants 
was a genuine transfer for consideration. It 
appears to us that on the 16th of November 
Nanak Chand realized that his securities 
would be (comparatively speaking) of little 
value when they matured on the 28rd of that 
mouth. On the other hand, these securities, | 
ifin the possession of defendants as holders, 
would, it was thought, be of very considerable 
valueinasmush asit was hoped by their 
names to relieve defendants of the necessity 
of paying up over Rs. 4,000 which defendants 
owned to the insolvents’ firms. It is not sur- 
prising, therefore, to find that Nanak Chand, 
the uncle of one of the defendants, was 
ready to transfer the hundis to the defendants’ 
firm, both he and the latter no doubt trusting 
that the assignment would effect its object 
and enable the defendants to set off the. 
Rs. 5,800, due on the lhundis, against their 
own debt. 

We cannot regard a transaction of that 
kind as being within the spirit of section 39 of — 
the Indian Insolvency Act or of section 30 of 
the Provincial Insolvency Act; nor can we 
accept the contention that the defendanta 
when taking the hundis gave credit to the 
drawers whom they knew at the time to be on 
the verge of bankruptcy. In this connection 
we would refer to the case of Dickson v, Huans 
(3). In that case Lord Kenyon made the 
following remarks:— j 

“The words of the Statute 5, Geo. II, c. 30, 
section 28, are express, that if it shall appear 
to the Commissioners that there has been 
mutual eredit given by the bankrapt, or 


(3) 3 R. R. 119; 6 Term Rep. 67, 
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mutual debts between the bankrupt and any 
other person at any time before the bankrup- 
tey, the Commissioners shall state the account, 
ete.; and whatshall appear to be due, ato., 


shall beclaimed or paid. That Act was 


founded on good sense; and it provides that 
the assignees shall not recover against a 
debtor of the bankrupt what was due to the 
bankrupt on one side of the account, without 
also taking into consideration the other side 
of the account, and seeing on which side the 
balance lies. That is the justice of the case. 
But it would be most unjust indeed if one 
person, who happens to be indebted to au- 
other at the time of the bankruptcy of the 
latter, were permitted by any intrigue bet- 
ween himself and a third person so to change 
his own situation asto diminish or totally 
destroy the debt due tothe bankrupt by an 
act ex post faeto. In cases of this sort the 
question must be considered in the same man- 
ner asif it had arisen at the time of the 
bankruptoy, and cannot be varied by any 
change of situation of one of the parties.” 

In the same case Grose, J., remarked 
follows:— 

“The Statute 5, Geo. IJ, o. 30, seems 
peculiarly adapted to this case; one object of 
the Act wasto prevent a debtor of the bankrupt 
going abont the country for the purpose of 
purchasing the bankrupt’s notes after the 
bankruptcy, and then pretending that he was 
a creditor at the time of the bankruptcy.” 

In a more recent case [In re Milan Tram- 
ways Oompany; Ex parte Theys (4)], Lord 
Selborne, while admitting that the right toa 
debt proved in bankruptcy might be 
assigned, added:— 


as 


“This may be law; but if so, it is only 
matter of positive law not resting on any 
principle of justice, and we have now to 
decide whether itis law. It is urged that 
by the Judicature Act of 1875 the rules in 
- bankruptcy are made applicable to companies 
in liquidation. The 10th clause of the 
Judicature Act, 1875, refers only to a Oom- 
pany unableto pay its debts, but I am of 
opinion that it must be treated as applicable 
to any Company in liquidation until it is 
shown that the aasets are sufficient for 
payment ofthe debts in full. Now’ under 
acction 39 of the Bankruptey Act, 1869, the 


(4) 25 Ch. D. 587; 53 L. J. Ch. 1008; 60 L. T. 545; 
82 W. R. 601. 
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ling is drawn at the time of the bankruptcy, 
and the rights of the parties are not to be 
altered by subsequent transactions.....,...... 

“Suppose after the proof is made it is 
assigned to some one who is indebted to 
the Company, can that person set off the 
debt proved against the claim which the 
Company has against himP Jn my opinion, 
clearly not. It is impossible that a person, 
who -at the time of the bankruptcy owes a 
debt to the bankrupt and has no right of set- 
off, can acquire such a right by taking an 
assignment of another debt due to another 
creditor of the bankrupt.” . 

As a result of our findings and in reliance 
upon the anthorities cited, we hold that 
there was in the present case no such mutual 
dealings between the insolvent firm and the 
defendants as to enable the latter to rely 
on the provisions of either section 39 of the 
Indian Insolvency Act or section 30 of the 
Provincial lusolvency Act. We accordingly 

_ accept the appeal and grant plaintiff a decree 
for Rs. 4,924 13-3 with interest at the rate 
of Re. 0-7-6 per cent. per mensem up to the 
date of suit and thereafter at the rate of 
Rs. € per cent. per annum up to date of 
realization. Defendants will pay costs 
throughout. 4 


Appeal accepted, 





CALCUTTA HIGH COURT, 
Seconp Orvit Appran No. 2641 or 1911, 
March 30, 1914. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
GOBINDA NATH alzas NRITTYA GOPAL 
ROY — PLAINPIFE— APPELLANT 
f versus 
MOHINI MOHUN MOJUMDAR anp 


ANOTHER— DevFenDANTS— RESPONDENTS, 

Hindu Law—Hindu widow—Suit by widow—Dee- 
ree, when binding on reversioner—Invalid transfer by 
widow— Permissive or adverse possession—Transferee’s 
title by adverse possession. 

The heirs of a Hindu widow are bound by a decrees 
fairly and properly obtained against her. 

Kattama Naucherar v. Raja of Shivaganga,9 M. L. A. 
539; 2 W. R. (P. C.) 31; 19 Eng. Rep. 843, relied upon. 

Where the property in suit had been in the defend- 
ants’ ancestors’ possession for more than half a 
century under an invalid transfer by a Hindu widow 
to her brother, and the plaintiffs’ case for possession 
entirely depended on this possession being permiasive, 
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which the Courts below held he had entirely 
failed to show: 

Held, that, as there is one continued chain of suc- 
cession in the defendants’ family without any title, 
the plaintift’s suit must fail, asthe defendants have 
got title by adverse possession. 

Appeal from the decree of the, District 
Judge of Rajshaye, dated August 7, 1911, 
confirming that of the Additional Sub-Judge 

-əf Rajshaye, dated June 2ist, 1909. 

Babus Sarat Ohandra Roy Chaudhuri and 
Krishna Kamal Moiira, for the Appellant. 

Babus Mohendra Nath Roy, Rama Kanta 
Bhattacharyya and Jotindra Nath Lahiree, 
for the Respondents. 

JUDGMENT.—This second appeal arises 


out of a suit brought by the plaintiff for © 


declaration of his title and recovery of pos- 
session of 7} gandas of an estate of which a 
female life-tenant, Hara Sundari, whose 
grandson the plaintiff ig, recovered posses- 
sion by suit in a litigation which began in 
1862 to the extent of 1 anna 24 gandas out 


of 1 anna 10 gandas, leaving 7% gandas now, 


in dispute in the hands of the defendants’ 
ancestors. 

It appears that one Kamal Lochan 
Chaudhuri, the original owner of the estate, 
died in 1£04 leaving two widows, Uma Debi 
and Subhadra Debi, who held the property 
jn equal shares of 15 gandas each. Subhadra 
made over her share to her brother, Biseswar 
Mazumdar, as a gift and died in 1806, Mean. 
while disputes had arisen between Uma Debi 
and her co-widow asthe former alleged that 
she had authority to adoptason after her 
husband’s death and the right to possess all 
the property. However that may he, Subhadra 
remained in possession, as the plaintiff 
says, with Uma Debi’s consent and made the 
alienation to Biseswar without her authority 
apparently. It was not till 1812, six years 
after the death of Subhadra Debi, that Uma 
Debi exercised her right of adoption and 
adopted Jsahwar Chandra Chaudhri, who 
attained majority in 1830 and brought a 
suit against his adoptive mother, Uma Debi, 
and his sister, Rajeswari, wife of Rajeswar 
Mazumdar, son of Biseswar, for recovery of 
the 74 gandas held by them. Uma Debi was 
apparently made a party on the ground that 
it was by her permission that Rajeswar was 
holding. -Iswar withdrew this suit on the 
ground that as long as his adoptive mother 
was alive he had no right to possession. Jswar 
Gied in 1849 leaving Hara Sundari, his 
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widow, and Drabamayi his daughter. The 
plaintff’s allegation as to what followed is 
that Rajeswari acd her sons Gobinda and 
Ram Sundra, the ancestors of the defendants, 
dispossessed Hara Sundari onthe footing of the 
gift to Biseswar of 73 gandas and certain in- 
valid ¿jaras in respect of 23 gandas and 63 
bighas of Brahmattur. Nothing is ‘said in the 
plaint as to the remaining one anna of the 
property which we are left to imagine was 
indisputably in the possession of Hara 
Sundari as life-tenant of the estate of Iswar, 
But the records of the case which are 
before us show, and that is the footing upon 
which it has been dealt with by both the 
Courts below, that Hara Sundari sued for 
the whole l anna .10 gandas and recovered 
l anna 2} gandas, it being held that she was 
barred by limitation in respect of the 73 gandas 
given to Biseswar by Subhadra Debi. On appeal 
to the High Court the case was dismissed, 
but on review there was a remand for fresh 
finding as regards the 74 gandas. Hara 
Sundari instituted this suit in 1862 and in 
1866 after the remand she stated by a petition 
that she had got her dues for costs and 
wasiat in respe2t of the property decreed 
and that she gave up her claim to the re- 
maining portion, namely, 73 gandas. 

Uma Debi died in 1857 and the principal 
contention between the parties is whether 
there was adverse possession running against 
the present reversioner, to whom the estate 
opened on the death of Drobamayi in 1907, 
between 1857 and 1873, the date when the 
Limitation Act of 1871 came into force, 
There is, however, also a clear finding by 
both the Courts below that adverse possession 
was running against Uma Debi and her 
successors from 1806, for Biseswar’s hold- 
ing of 7} gandas was certainly adverse to 
all of them. The Subordinate Judge's 
view of the matter is that all the parties 
in 1866 accepted the decree of the High Gourt 
before the order of remand as the final decision 
in the case without further litigation. This 
was no alienation; and he relies on the case of 
Gaya Pershad v. Heet Narain (1) to show that 
in order to save limitation by reascn of adverse 
possession, the possession must arise directly 
from invalid alienation by the widow. But 
in this case possession began long before 
Hara Sundari got her right to sue, which 


(1) 9 C. 98, 
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carries us back to 1803, since which time 
Biseswar's possession followed by Rajeswari’s 
possession, has been undisturbed. $ 
To get rid of this the plaintif bas to assert 
. that the possession of Rajeswar was per- 
missive, because Uma Debi allowed him to 
hold it in consideration of his having married 
Iswar’s sister Rajeswari. To this the reply 
of the learned Judge is that even in the 
life-time of Uma Debi she was not in 
possession of the 7ł gandas, but Subhadra 
and her brother Biseswar, the ancestors of 
the defendants, were; and there is nothing 
to show that Subhadra entered into possession 
and held the land on behalf of Uma Debi by 
her permission or consent, Clearly the bro- 
ther of Subhadra, Biseswar held the land 
adversely to Uma Debi. The premature 
intervention of Iswar in 1832 cannot affect 
this propcsition, as he died in 1849 and 
Uma Debi continued as life-tenant till her 
death in 1857. Upon this finding, wbich 
is based upon the fact of there being no 
evidence that Rajeswar’s possession was 
permissive, the plaintifi’s case goes, and the 
question what the effect of the litigation 
from 1862 to 1866 would have upon the 
adverse possession between 1857 and 1875 
becomes purely academical. | 
‘As, however, this question waz hotly debated 
between the parties we may say that we 
agree with the lower Courts that Hara 
Sundari’s litigation in 1862 did not interfere 
with the running of adverse possession, 
‘We have considered the cases cited to us; Sheo 
Narain Singh v. Khurgo Koerry (2), 
Mahadei v. Baldeo (3) and |Raj Lakshmi 
Dasee v. Katayant Dasee (4) and we do not 
dispute the proposition that a Hindun widow 
who isa limited or qualified owner cannot be a 
party to a consent decree. But the cases 
are clearly distinguishable, as the widow 
was nos out of possession in these cases for 
fifty-eight years before suit as in this case; 
and in this case it so happens that there 
was no decree except the final decree of 
the High Court before: remand. We have 
also considered the case of Kattama Nauchear 
v. Raja of Shivaganga (5) and the case of 
Hatt Nath Ohatteriee v. Mathura Mohan 


(2) 10C. L. R. 337, 
(3) 30 A. 75; 5 A. L. J. 43; A. W. N, (1908) 16. 
(4) 12 Ind, Cas. 464; 38 C. 639. 


aa” 9 M. I. A. 539; 2 W., R. (P. C.) 31; 19 Hog, Rep, 
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Goswami (6) and the authorities discussed 
therein and we can find nothing to justify the 


- proposition that adverse possession ceassd to 


run by reason of the suit of 1862 which 
ended adversely to Hara Sundari after a 
fair trial. It is true she obtained a re- 
mand, but she abandoned a re-investigation 
of the plea of limitation which had been 
decided against her. What their Lordships 
of the Judicial Committee said in Stwvaganga’s 
case (5) wasthat “unless it could'be shown 
that there had not been a fair trial of the 
right in that sait—or, in other words, unless 
that decree could have been saccessfully im- 
peached on some special ground, it would 
have been an effectual bar to any new suit 
in the Zillah Court by any person claiming 


“in succession to Anga Mootoo Natchiar. 


For assuming her to be entitled to the 
zamindari at all, the whole estate would, for 
the time, be vested in her, absolutely for 
some purposes, though in some respects for 
a qualified interest: and until her death it 
could not be ascertained who would be en- 
titled to succesd. The same principle, which 
has prevailed in the Courts of this country as 
to tenants in tail representing the inherit- 
ance, would seem to apply to the case of 
a Hindu widow; and it is obvious that there 
would be the greatest possible inconvenience 
in holding that the succeeding heirs were 
not bound by a decree fairly and properly 
obtained against the widow.” The plaintiff 
cannot say that there was nob a fair fight 
in which the Hindu widow lost. There was 
no decree passed after the High Court decree 
of 1862. The order on the petition of 
withdrawal of the review was, File with 
the record.” The point of limitation was 
adjudicated. in several Courts and ib was 
found that sbe was barred as regards the 
72 gandas; and this only brings us back to 
the finding in this snit which is also to 
the effect that she was, as a matter of fact, 
barred long before 1862. This property had 
been in the defendants’ ancestors’ posses- 
gion for more than half a century under an 
invalid transfer by Subhadra to Biseswar 
and the plaintiffs’ case entirely depends on 
this possession being permissive which the 
Courts below have held he has entirely 
failed to show. There is ‘one continued 
chain of successionin the defendant’s family 
from 1806 to this day without any title. 
(6) 21 O, 8; 20 I. A. 183 
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Rajeswari’s marriaga is made a jumping 
off point for the unfounded allegation of 
permissive possession, bacanse it was in 
1817, only eleven years after Biseswar's 
adverse possession bagan to ran. But 
it is futile to aver without evidense 
that Uma Debi allowed Rajeswar to con- 
tinue in possession, which he had already 
held for many years, merely because {he 
married her adopted son’s sister. We con- 
sider that it would be disastrous to disturb 
the title which has matured for over a 
century by allowing the plaintiff to re-open 
the matter now. Ifhe did we should ex- 
pect the strictest proof of the alleged per- 
missive possession. Both the lower Courts have 
found it shadowy and unsupported by any 
evidence. 

The appeal, therefore, must be dismissed 
with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvin APPrAL No. 467 or 1912. 
February 12, 1914. 

Present: ~Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
MUHAMMAD KHAN—Ptarntire— 
APPELLANT 

. versus 
DALEL AND OTHERS —DEFANDANTS — 


RESPONDENTS. 
Custom —Alienation—Awans of ‘alagang Tehsil, 
Attock District—Powers of father. 
An Awan of the Talagang Tehsil, who has sons 
living, has not unlimited powers when dealing with 


ancestral property. 

Second appeal from the decree of the 
Divisional Jadge, Attock Division at 
Campbellpur, dated the 9th November 
1911, reversing that of the Subordinate 
Judge, Attock District at Rawalpindi, dated 
the 15th May 1911, decresing plaintiff's 
claim. 

Mirza Jalal Din, for the Appellant. 

Mr. Badr Din, for the Respondents. 

JUDGMENT.—One Dalel, an Awan of the 
Talagang Tehsil, which now forms part of 
the «attock District, but was formerly 
within the Jhelum District, on the 27th 
Jane 1899, by registered deed sold certain 
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lands in Mauza Dber Wand in the Baid- 
Tehsil to one Gul Sher, for an alleged 
In the present 
suit, one of the two sons of Dalel, the 
said vendor, prays for a declaration that 
the said sale was without consideration and 
for no necessary purpose and is, therefore, 
not binding upon him as the next heir of 
the vendor, 

The Subordinate Judge found (1) that 
out of the alleged consideration Rs. 1,250 
the price of 12 camels had not been proved, 
(2) that necessity for the sale had not 
been established, and (3) that defendants had 
failed to prove that an dwan of the Talagang 
Tehsil, who had sons living, was, by custom, 
competent to alienate his ancestral land except 
for necessity. He further found that the suit, 
which was instituted on the 19th August 
1910, was within time and that it had not 
been established that plaintiff, who was a minor 
at the date of sale and only 19 years of age 
in 191), had done anything to estop himself 
from claiming the relief now sought. He 
accordingly granted him the declaration for 
which he prayed. 

-Defendant appealed to the Divisional 
Judge, who found that consideration had 
been proved in full, that there was no 
necessity for the sale, but that plaintifi’s 
suit must nevertheless fail inasmuch as an 
Awan of Talagung Tehsil has by custom 
power to dispose of ancestral land even 
in the presence of sons at his will and 
without necessity. He further held that 
the suit was brought in sollusion with the 
vendor and that it would be inequitable to 
grant plaintiff the relief claimed, as parts 
of the land sold have in the meantime 
been alienated to third persons. He, therefore, 
dismissed plaintiff’s suit with costs, 


Plaintiff applied to ‘this Court under 
clause (b) of section 70 (1) of the Punjab 
Courts Act, as amended by Act. XXV of 
1899, for revision of the Divisional Judge’s 
decree and. his application was admitted 
thereunder asa further appeal. We must, 
therefore, accept the findings of fact in this 
case and hold (in concurrence with the Courts 
below) that defendant has failed to prove that 
the sale in his favour was for necessary pur- 


poses. In the circumstances the ordinary 
role of cnstom, as propounded in the 
Full Bench ruling Gujar 


reported as 


Hol. XXII 
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v. Sham Das (1), must apply and the sale 
be held to be ineffective against plaintiff 
unless the defendant can satisfy us, that 
the vendor had an unrestricted power of dis- 
position of his ancestral holding, or that the 
suit is time-barred or that there are 
circumstances which disentitle plaintiff to 
relief, 
` Ina very similar case (Civil Appeal No. 170 
of 1912) decided by us to-day, we have 
found that an Awan of Talagang Tehsil, who 
has sons living, has notunlimited powers when 
dealing with ancestral property. This appeal 
and the one to which we refer were argued 
before us at one and the same time, and our 
finding upon this question applies equally 
to this case, though the -matter is discussed 
more fully and with reference to the autho- 
rities in our judgment in that appeal. 

The only features peculiar to the present 
case are (1) that-evidence has been given to 
the effect that in this village a large 
number of alienations have been effected 
since 1886 and have not been contested 
and (2) that the suit was instituted eleven 
_years after the date of sale, 

As regards the first point it is unnecessary 
to say more than this that the circumstances 

` of the various alienations are unknown. Many 
of them were probably by sonless proprietors 
and of the others itis possible that many 
were assented to by the alienor’s sons 
cases similar to, e. g., that reported as 
Khuda Yar v. Fatteh (2). .Such instances 
are of no practical value in dealing 
with a question of the kind before us and 
‘defendants have admittedly not been able 
to cite a single case io which it has been 
definitely held that an Awan of this Tehsil 
who has sors can dispose of ancestral 
property at his pleasure. Oa the other hand 
we have definite authority refered toin our 
judgment in Civil Appeal No. 170 of 1912 to 
the contrary. - 


As regards the sesond point, we are unable 
to discover any ground for refusing to grant 
plaintiff relief. He was admittedly a minor 
in 1899 when the sale was effected and 
there appears to be no reason to doubt the 
correctness of the Subordinate Judge’s 
finding, that he was only nineteen years of 
age in 1911, The sale was effected- within 


(1) 107 P. R. 1887, o 
(4) 8 P. R. 1906; 64 P. L. R. 1908. 
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twelve years of the institution of the suit» 
and the suit is, therefore, within time, under 
the provisions of the Punjab Limitation 
(Ancestral Land Aleination) Act of 1900. It 
has not been proved that plaintiff by any act on 
his partacquiesced in the sale, and the facts that 
his elder brother made no attempt to impugn 
it and that the vendee has been dealing with 
the property as its owner cannot affect his 
right to contest it. 


We accordingly accept the appeal and 
setting aside the decree of the Divisional 
Judge, we restore that: of the Subordinate 
Judge, with costs in plaintiffs favour 
throughout, 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
i COURT. 
Execution or Decree AppraL No. 33 of 1913. 
February 2, 1914. 
Present: —Mr, Lindsay, J. O. and 
Mr. Kanhaiya Lal, A. J. O. 
Lieut. HE. G. A. PRINS AND ANOTHER— 
J CDGMENT-DEBTORS—APPELLANTS 
Versus 
` Mrsses. MURRAY & Co., Lrp.— 


DFOREE-HOLDERS— RESPONDENTS. 

Oivil Procedure Oode (Act V of 1908), s. 60 (1), cl. 
(4), s. 60 (2), cl. (b), 8, 2, cl. 17—Public officer—" While 
serving under the Government” meaning of—“Affect,” 
interpretation of—Attachment of salary of Honorary 
Commissioned Officers employed in Indian Subordinate 
Medical Department, power of executing Court as to— 
Army Act (44and 45 Vict., Chap. 58), ss. 186, 144 
and 190-—Constructton of enactment, principle of. 

The salary of Honorary Commissioned Officers 
employed in the Indian Subordinate Medical Depart. 
ment is attachable under the provisions of section 60, 
sub-section (1), clause (i), Civil Procedure Code, 
since they are “public officers” as defined in section 
2, clause 17, Civil Procedure Code, and are also 
“officers” as defined in section 190 of the Army 
Act, so that they are not protected by seotion 144 
of the latter. 4 g 

Section 60, sub-section (2), clause (b), Civil Proce- 
dure Code, does not amount to a declaration that the 
provisions of section 60, sub-section (1), Civil 
Procedure Code, do not constitute a law passed by 
the Governor-General of India in Council authorising 
deductions to be made from the pay of an officer of 
His Majesty’s Regular Forces. 

Calcutta Trades Association v, Ryland, 24 O. 102; 1 
CO. W. N. 138 and Watson v. Lloyd, 25 M. 402, followed. 

Colonel Lecky v. Bank of Upper India Lå., 9 Ind. Cas 
1023; 8 O. L; J. 487; 383 A, 529., aud Velchand Chaya 


546 
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Ial v. Bourchier, 17 Ind. Cas. 13; 14 Bom. L. R. 777; 
37 B. 26, dissented from and distinguished. 

Murray and Co., Ld. v. Prins, H. G. A., 10 Ind. Cas. 
719; 14 0. O. 82, referred to and explained. 

Appeal against an order of the Subordinate 
Judge, Lucknow, dated 5th May, 1913. 

Mr. St. Q. Jackson, for the Appellants. 

Mr. E. Manuel, for the Respondent, 

JUDGMENT.—The appellants in these 
cases are two judgment-debtors both of 
whom are Honorary Commissioned Officers 
employed in the Indian Subordinate Medical 
‘Department. - 

Decrees were obtained against them by 
Messrs. Murray & Co., Ld., Lucknow, and in 
execution of those decrees orders were passed 
for the attachment of the salary of these 
officers to the extent of one-half. The question 
which has to be decided in these cases is 
whether under the provisions of section: 60 of 
the Code of ‘Civil Procedure read along with 
section 186 of the Army Act (44 and 45 
Vict., Chap. 58) the orders for attachment 
were such as the executing Court was compe- 
tent to pass. The case came in the first in- 
stance before one of the Judges of this Court. 
By his order dated the 30th of June 1913 
he bas referred the appeal to a Bench for 
decieion in view of a conflict of judicial 
authority upon the question involved. The 
decree-holders support the orders of the 
Court below upon the authority of the 
rulings reported as Jalcutta Trades Association 
v. Ryland (1) and Watson v. Lloyd 
(2). The judgment-debtors on the other 
baud rely upon the decisions reported as Ooto- 
nel Lecky v. Bank of Upper India Ld., (8)and 
Velchand Ohagan Lal v. Bourchier (4). Section 
60, sub-section (1), clause (7), of the Code of 
Civil Procedure, allows attachment tobe made 
of the salary or allowances of a public officer 
while on duty to the extent, in certain cases, 
of one moiety. In the present instance the 
judgment-debtors are, as has been said, 
officers holding commissioned rank in the 
“ Indian Subordinate Medical Department and 
this being so we are clearly of opinion that 
they are public officers within the meaning 
of that expression as defined in section 2, 
clause 17 of the Code of Civil Procedure. 


(1) 24.0. 102; 1 O. W. N. 1384 

(2) 25 M 402. 

(3) 9 Ind. Cas, 1023; 33 A. 529; 8 A. L, J. 487. 
(4) 17 Ind, Cas. 13; 87 B. 26; 14 Bom, L. R. 777. 
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They are “Commissioned Officers in the 
Military Forces of His Majesty while serving 
under the Government.” It was suggested 
in the course of argument by the learned 
Counsel for the appellants that they did not 
come within this definition, The contention 
was that the expression “while serving under 
the Government” means serving in some Civil 
Department of Government apart from mili- 
tary employ, but, in our opinion, this contention 
cannot be sustained. We take these words 
to mean that the officer to whom they ap- 
ply is still in the service of Government, 
that isto say, has not been put upon the 
retired list. We start, therefore, with the 
fact that both the judgment-debtors here 
are public officers and this being so 
prima facie it is competent for-a Civil Court 
under section 60 of the Code of Civil 
Procedure to attach their salary to the 
extent of one-half. The question then 
arises whether either by reason of the 
provision contdined in section 60, sub- 
section 2, clause (b), of the Code of Civil 
Procedure, or of anything contained in the 
Army Act the pay of these officers is exempt 
from attachment. The history of the 
amendment of the Army Act of 1881 has’ 
been set out in the Caloutia and Madras 
judgments above referred to. It appears 
that previous to the year 1895 section 
151, sub-section 2, of the Army Act provided 
as follows:— i 

“A Civil Court or Court of Small Causes, 
upon adjudging payment of any sum by 
any persons subject to Military Law other 
than a soldier of the Regular Forces, may 
either award execution thereof generally 
or may direct specially that the amount 
named in the direction, being the whole 
or apy part of the said sum, shall be paid 
by instalments or otherwise ont of any 
pay or other public money payable to 
the debtor and the amount named in the 
direction not exceeding one-half of such 
pay and public money shall, while the debtor is 
in India, be stopped and paid in conformity 
with the direction.” 
y Section 186 of the same Act provided that 
‘The pay of an officer or soldier of Hig 
Majesty’s Regular Forces shall be paid without 
apy deduction} other than the deductions 
authorised by this or ang other Actor by any 


` Royal Warrant for the time being.” In the year 


Vol. KAHI) 
PRINS X, 0. A. V, MUBRAY & 00., LTD, 
. 1895, section 151 of the Army Act was 
repealed and in section 136 the following 
words were inserted, namely, or “by any 
law passed by the Governor-General of India 
in Council.” The result, therefore, is that 
under the law as it now stands and as laid 
down in section 136 of the Army Act 
the pay of an officer or soldier of His 
Majesty’s Regular Forces must be paid 
without any deduction other than deductions 
authorised by this or any other Act, or 
by avy Royal warrant for the time being, 
or by any law passed by the Governor- 
General of India in Council. In discuss- 
ing the effect of the above amendments 
the Madras High Court in Watson 
v. Lloyd (2) ` remarked that it was 
important to bear in mind that the words 
which were added io section 136 under 
the Amending Act, 1895, were added by the 
same Act which repealed section 151 in toto. 
Their Lordships remarked that the amend- 
ment in section 186 appeared to be con- 
sequential on the repeal of section 151 and 
that the Legislature in adding the words 
just mentioned would seem to have had in 
view the fact that the provisions of the 
repealed proviso to section 151 were sub- 
stantially the same as the provisions of the 
Code of Civil Procedure, sections 266-268. 
The view which has been taken both by 
the Allahabad and Bombay High Oourts is 
that the language of section 60, sub- 
section 2, clause (b), of the Code of 
Civil Precedure, renders the provisions of 
section 60, sub-section 1, inapplicable to any 
cases to which section 1386 of the Army Act 
applies, The important word in section 60, 
‘sub-section 2, clause (b), is the word. “affect” 
and the interpretation which the Bombay 
and Allahabad High Courts have placed 
upon clause (b) is that it amounts to a 
declaration that the enactment contained in 
section 60, sub-section 1, is not to be treated 
asa law passed by the Governor-General of 
India in Council authorising any “deduction 
from the pay of an officer of His Majesty’s 
Regular Forces. On the other hand it is 
contended 
word “affect” is too wide and that the real 
sense of that expression is that the provi- 
sions of section 60, sub-section 1, are not 
to apply if they are expressly in conflict with 
any of the provisions of the Army Act. It 
is said that the word doss nob import that 
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section 60 is not to be taken in any way as 
a partof an Indian Statute so far as the 
Army Act is concerned. We have, there- 
fore, to choose between these two conflicting 
views of the law and it seems to us after 
a full consideration of the history of the 
amendment of the Army Act that we 
ought to pronounce in favour of 
the contention which has been put forward 
on behalf of the decree-holders-respondents. 
Tf the true principle is that every enactment 
must be so construed, as far possible, aa to be 
consistent with every other which it does not 
in express terms modify or repeal then we 
think we ought to give full effect to tho provi- 
sions of section 60, sub-section 1, unless it is 
apparent thattbey are expressly in conflict 
with the provisions of section 136 of the 
Army Act. In our opinion there is not 


- necessarily any conflict between the terms of 


these two sections. It is possible to conceive 
of a. conflict between the provisions of section 
60 of the Code of Oivil Procedure and other 
provisions of the Army Act. An instance 
of this occurred in a case which was before 
this Court and whichis reported as Murray § 
Oo. Ld. v. Prins, E. G. A. (5). In that case 
the same two judgment-debtors who are now 
before us were concerned, At that time 
they had not been given the commis» 
sioned rank which they now enjoy. 
They were, however, “Gazetted Officers in the 
military forces of His Majesty”, although 
they held no commission. Prima facie, there- 
fore, they were public officers within the 
meaning of the definition contained in the 
Code of Civil Proceduré,- but as was pointed 
out by Mr. Chamier in that case although 
these gentlemen were Gazetted Officers they 
were not officers as defined in section 190 
of the Army Act of 1881. For the purposes 
ofthe Army Act these judgment-debtors 
were atthat time merely warrant officers 
who, according to the definition contained in 
the Army Act, are treated as “soldiers.” Mr. 
Obamier then proceeded to point out that 
being soldiers under the Army Act their 
pay was exemptfrom attachment under the 
provisions of section 144 (1) of that Act. 
Here we have an instance in which the terms 
of the Code of Civil Procedure were in confliat 
with the provisions of the Army Act and the 
consequence was that the law as contained in 


(5) 10 Ind. Cas, 719; 14 O. 0, 82. 
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the Code of Civil Procedure had to give way 
by virtue of the declaration contained in 
section 60, sub-section 2, clause (b), of the 
Code of Civil Procedure. To have allowed 
the attachment in that case would have been 
to permit the terms of section 60 to “affect” 
the’ provisions of the Army Act. The 
judgment-debtors, although public officers for 
the purposes of the Code of Civil Procedure, 
were not officers of His Majesty’s Regular 
Forces for the purposes of section 136 of the 
Army Act. A similar situation might con- 
ceivably arise in the case of a public officer 
of the description mentioned in section 2, sub- 
section 17, clause (e), of the Oode of Civil 
Procedure. Under that clause every person 
who holds any office by virtue of which he 
is empowered to place or keep any person 
in confinement is a public officer. It might 
very well be that a person holding a. posi- 
tion of this kind was a warrant officer 
employed as a jailor. He would under tha 
Code of Civil Procedure be a public officer 
whose salary prima facie might be attached 
under the provisions of section 60, but being 
by virtue of the definiton contained in the 
Army Act only a soldier, the provisions of 
section 144 of the Army Act would pre- 
vent the operation of section 60 of the Code 
of Civil Procedure. We are unable, there- 
fore, to adopt the view of the law which 
has been taken in the Allahabad and Bom- 
bay cases, namely, that section 60, sub- section 
2, clause (b), of the Code of Civil Procedure, 
amounts to a declaration that the provisions 
of section €0, sub-section 1, do not constitute 
a law passed by the Governor-General of 
India in Council authorising deductions to 
be made from the pay of an officer of His 
Majesty’s Regular Forces. We do. not think 
it necessary in these cases to consider whe- 
ther the Allahabad and Bombay cases are 
distinguishable from these cases on the 
ground that the officers concerned there were 
officers of the British Army. It may be 
argued that officers of this class who are 
said to receive their pay from the Crown 
under the provisions of an Act of Parlia- 
ment are not public officers in the seuse 
in which that expression is used in the 
Code of Civil Procedure because they do 
not serve under the Government. The ex- 
pression “ Government” in this definition 
means either the Local Government or the 
Government of India, but uo such argu» 
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ment could be raised in favonr of the two 
appellants here. They are employed in the 
Indian Subordinate Medical Department and 
we have no donbt draw their pay from 
the revenues of the Government of India, . 
They are, therefore, strictly within the de- 
finition just mentioned. The conclusion, 
therefore, that ws come to is that the pay of 
these appellants was liable to attachment and 
that the orders- passed by the lower Court 
directing attachment were in accordance with 
law. We dismiss both the appeals with 
costs, 
Appeals dismissed. 





PUNJAB OHIEF COURT. 
Misopntaneous First Orv, Arrea No, 1865 
or 1912. 

February 4, 1914, 

Present:—Mr. Justice Beadon, 
Musammat HARNAMI—Opssrctor— 
APPELLANT 
versus 

Musammat PARTAPI—Responpent, . 

Guardians and WardsAct (VIII of 1890), s. 7 —Mother 
living in open adultery—Appointment of boy's paternal 
aunt, 

The appointment of a minor’s paternal aunt aś 
guardian is proper when it is found that the minor’s 
mother is living in open adultery and has borne 
children to a man to whom she is not married. 


Miscellaneous first appeal from the order 
of the District Judge, Ambala, dated the 
17th August 1912, appointing the reapond- 
ent as guardian of the minor, 

Pandit Ram Bhaj Datta, for the Appellant. 

Mr. Nand Lal, for the Respondent, 

JUDGMENT.—I find Musammot Har- 
nami, mother of the minor, is admittedly 
liviog in open adultery and has had ohildren 
by one Nikka to whom she is not married. 
Under these circumstances I do not think 
that she is a proper person to be appointed 
guardian, . 

As the mother of the boy cannot be 
appointed I can see no good reason for 
interfering with the District Judge's selec- 


- tion of Musammai Partapi, who is the boy’g 


paternal aunt. f . 
L dismiss the appeal, bat I do not think 
it- necessary to make any order in regard 
to costs. 
Appeal dismissed. 


Vol. XXIL) 
NUR MIA b. CHANDRA MOHAN ROY, 


CALCUTTA HIGH COURT. 
Cryin Ruue No. 1426 or 1913, 
December 17, 1913. 
Present: —Justice Sir Asutosh Mookerjes, 
Kr., and Mr. Justice Beachcroft. 
NUR MlA-—JUDGMENT- DEBTOR— PETITIONER 
m versus K 
CHANDRA MOHAN ROY —. DEORER-HOLDER 
—OPPOSITE Party. 


Burden of proof—Occupancy holding, attachment of, . 


wn ewecution of money-decree —Burden on decree-holder to 
show transferability of holding. 

When a decree-holder for money wants to sell an 
occupancy holding belonging to his judgment-debtor 
in execution of the decree, the onus of proof is on 
him to establish that the holding is transferable by. 
custom or local usagé. 

Bhiram Ali Shaik v. Gopi Kanth Shaha, 24 C. 855; 
1 0. W. N. 396, followed. 

Rule against an order of the District Judge 
of Noakhali, setting aside that of tae First 
Munsif of Sudharam. 

Babu Ram Doyal Dey, for the Petitioner. 

Babu Bhudev Chandra Roy, for the Oppo- 


site Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of Appeal below, in reversal of an 
order of the Court of first instance, has 
directed the confirmation of a sale of an 
occupancy holding in execution of a decree 
for money, at which the decree-holder 
-himself became the auction-purchaser. The 
sale was impeached as irregular and frandu- 
lent, and was also attacked on-the ground 
that the holding was non-transferable. The 
Courts below have concurrently held that 
the allegations of fraud and irregularity have 
not been established Upon the question of 
transferability of the holding, the primary 
Court held that the burden was upon the 
decree-holder to establish that the property 
was saleable, specially as the judgment-debtor 
bad, before the sale, taken the objection 
and as the decree-holder had failed to dis- 
charge the onus, that Court set aside the 
gale. Onappeal,-the District Judge has 
taken what he calls a novel view, namely, 
that the onus is upon the judgment-debtor 
to prove the objection that the holding is 
non-transferable, and as in his opinion this 
has not been established, he has set aside 
the order of the Original Court. This order, 
in our opinion, cannot possibly be supported. 

It is obvious thatthe burden of proof was 
ou the decres-bolder to establish that the 
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occupancy holding was transferable 
custom or local usage, as was laid down 


by 


in 


| the case of Bhiram Ali Shaik Shikdar v. Gopi 


Kanth Shaha (1). Itis further clear that 
it was incumbent upon the judgment-debtor 
to urge this objection before the sale, if he 
was aware of the execution proceedings, as 
was laid down in the case of Durga Oharan 
Mandul v. Kali Prosanna Sarkar (2). The 
objection, aga matter of fact, was taken 
before the sale but was not decided. The 
objection was urged again after the sale and 
prevailed in the Court of first instance. The 
District Judge, however, in appeal has held 
that the burden of proof was upon the 
judgment debtor. In this view he was 
clearly in error. 


We may add that the petitioner has 
sought our interference in revision, inasmuch 
as a second appeal is barred under section 
102 of the Code because the decree in 
execution of which the sale took place was 
made in a suit for money valued at less than 
Rs. 500 [Narayan Permanand v. Nagindas 
Bhaidas (38), Mavula Ammal v. Mavula 
Maracoir (4), Sri Bullov Bhuttacharjee v. 
Baburam Ohuttopadhya (5), Lala Kandha 
Pershad v. Lala Lal Behuri Lil (6).] 


The  decree-holder auction-purchaser, 
however, has contended that this Court 
should not interfere, in view of the unex- 
plained delay after which this application 
has been made. There is considerable force 
in this contention, but in view of the fact 
that the District Judge has based his conclu- 
sion on grounds entirely contrary to what 
has been the settled rule embodied in judicial 
decisions to which his attention does not 
appear to have been drawn, we are constrain- 
ed to set aside his decision. Bat while we 
make the Rule absolute, we direct the 
petitioner to pay the opposite party (who 
“was justified in the circumstances to enter 
appearance and to oppose the application) 
two gold mohurs as the costs in thig Court. 
We further direct that the petitioner be 
deprived of his vight to claim restitutioa of 
prefits of the property sold in respect cf 


(1) 24 0, 355; 10. W. N. 396. 
(2) 26 C, 727; 3 U. W. N. 586, 
(3).30 B. 113; 7 Bom. L, R, 641. 
(4) 80 M. 212; 17 M. L. J. 876. 
(5) 110. 169. 

(8) 25 C. 872, 
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the possession of the opposite party up to 
this date. The costs payable under this 
order will be added to the decretal sum. 
The result of our decision will be that the 
sale will stand cancelled, the application for 
execution will be revived and the decree- 
holder will be at liberty to proceed with 
execution on the basis thereof. 
Rule made absolute. 





PUNJAB CHIEF COURT. 
SEGOND Civie Arrear No, 1333 or 1913. 

i January 20, 1914. 
Present: —Mr. Justice Scott-Smith. 
DIWAN SINGH minor THROUGH 
Musammat JATTI—Derenpant— 

APPELLANT 
versus 
BISHNA—Prarsti##F—Musammat SANTO 


AND ANOTHER— DEFENDANTS — RESPONDENTS. 

Punjab Courts Act (XVIII af 1884 ) as amended by 
Act (IV of 1912), s. 40—Second appeal—Necessity— 

ious mortgage. 
Pr Where a iow Appellate Court has found as a fact, 
after discussing each item of consideration, that no 
necessity has been proved, the Chief Oourt will not 
interfere with these findings on second appeal. 

The fact that a previous mortgage is more than 
twelve years old is of no importance, unless it is 
shown that mutation with regard to it was effected 
more than 12 years before suit. 


Second appeal from the decree of the 
Divisional Judge of the Sialkot Division, 
dated the 10th of June 1913, reversing 
that of the Subordinate Judge, Ist class, 
Sialkot, dated the 3lst of January 1913, 
dismissing plaintiff’s claim. 

Mr. Nanak Ohand, for the Appellant. 

Mr. Nand Lal, for the Plaintiffs-Respond- 
ents, 

JUDGMENT.—I cannot see that there 
js avy ground for a second appeal. The 
jower Appellate Court has decided that 
the mortgage was not for legal necessity; it 
has discussed each item and has found them 
to be not proved. I cannot ge into its 
findings on question of fact. The previous 
mortgage in favour of Phula Singh is, no 
doubt, a little more than twelve years 
old, but it is not shown that mutation 
in regard to it was effected more than 
twelve years before the date of institution of 
the suit. 

The appeal is dismissed with costs. 


Appeal rejected. 
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LOWER BURMA CHIEF COURT. 
First Oiv Appaat No. 6 og 1912. 
April 9, 1914. 

Present:—-Mr. Hartnoll, Offg. Chief Judge, 
and Mr. Justice Twomey. 

MA AUNG BYU AND anotaeR—DerenDants 

APPELLANTS 
versus 
MAUNG THET HNIN—Piaintirr— 


RESPONDENT. 

Buddhist Law~-Divorce—Desertion-—Oonvict, whether 
deemed to desert wife—Wife of convict taking another 
husband, effect of —Evidence—Arbitration proceedings — 
Clerk taking note of evidence—Note, whether admissible. 

Under Buddhist Law a man sentenced to imprisons 
ment is not to be deemal to have deserted his wife; 
nor does desertion ipso Jacto and without any further 
and express act of volition on the part of either party 
dissolve the marriage tie. : : 

Therefore, the wife ofa convict in possession of 
sufficient joint property to maintain herself and 
children is not entitled to take another husband to 
herself but if she does so, her conduct amounts to 
desertion and adultery and the husband on return is 
entitled to treat the marriage tie as atan end and to 
demand all the property. 

Thein Pe v. U. Pet, 3 L. B. R, 175 (©. B.) and Mam 


Thin v. Maung Kyaw Ya, U. B. R. (1892), II, 96, 
referred to. 


A note of evidence ‘taken by a clerk in the course 


of abortive arbitration proceedings is not admissible 
in evidence. 


Mr. Hay, for the Appellants. 
Mr. Duntra, for the Respondent. 
JUDGMENT, 

Twomey, J.—Theplaintifi-respondent, Maung 
Thet Hnin,. was convicted of murder and 
sentenced to transportation for life in 1899; 
but in 1911 the remainder of his sentence 
was remitted and he was released. At the 
time of his conviction he left a wife Ma Aung 
Eyu with four young childrenand the land 
and other joint property of the married 
couple was admittedly sufficient for the 
maintenance of Ma Aung Byu and the 
children. About three years after Thet 
Hnin’s conviction Ma Aung Byu took another 
husband Kyaw Zan Hlaw with whom she 
has since lived. When Thet Hnin came back 
from transportation he demanded the joint 
property from Ma Aung Byu. ’ She would 
agree only to give him a moiety of the joint 
property. There wasa reference to arbitra- 
tion, but nothing camo out of it and Thet 
Hovin brought the present suit against Ma 
Aung Byu and Kyaw Zan Hla for th 
recovery of the property acquired during tha. 
marriage of Thet Hnin and Ma Aung Byu. 
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The plaintiff's case is that Ma Aung Byu 
had no right to takea second husband andtkat 
in doing so she was guilty of adultery and 
desertion. - Ma Aung Byu, on the other hand, 
contends that she was entitled to take another 
husband when three years had elapsed from 
the time of Thet Hnin’s conviction and that 
by taking a second husband she did not 
forfeit her share in the joint property. 

Thera is no authority for holding that a 
man sentenced to imprisonment is thereby 
to be deemed to have deserted his wife. 
The Dhammathats do not provide for such 
contingency. But sections 242 to 249 and 393 
of the Hx-Kinwum Mingyi's Digest deal with 
cases in which a husband goes on a journey 
or goes to war, and they show that the wife 
must wait indefinitely for her husband’s 
return at avy rate as long as she has adequate 
means of subsistence from the joint estate. 
Having regard to the spirit of these rules I 
think it is clear that Ma Aung Byutad noright 
to take a second husband and I would accept 
the decision of the District Court that her 
conduct in doing so amounted to desertion and 
adultery. It has been held, however, that de- 
sertion does not zpso facto and without any 

-further and express act of volition on the 

part of either party dissolve the marriage 
tie. [Then Pe v. U Pet (1)]. We have, 
therefore, to consider when the marriage 
tie was actually dissolved. Was it dis- 
solved by the act of Ma Aung Byu 
in taking a second husband or did it 
subsist until 1911 when Thet Huin returned 
from transportation? The Upper Burma oase 
Mam Thin v. Maung Kyaw Ya (2) is good 
authority for the view that the deserting party 
cannot claim a divorce by pleading the deser- 
tion and Sir Harvey Adamson expressed 
himself in favour of the same view in Thein Pe 
v. U Pet (1) though the point was not desided 
in that case. I would follow the interpreta- 
tion adopted by the learned Judicial Com- 
missioner, Upper Burma, and hold that the 
marriage tie between Thet Hnin and Ma 
Aung Byu was not dissolved by her action 
in deserting him, but subsisted until Thet 
Hnin was released from Jail and demanded 
the joint property from Ma Aung Byu. By 
that express act he took his stand upon the 
fact of the desertion and treated his marriage 
tie with Ma Aung Byu as severed. 

(1) 3 L. B. R, 176 (F. BL). ' 

(2) U. B. R. (1892) II, 96, 
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It is admitted that in the case of a divoroa 
onthe ground of the wife's adultery the 
husband is entitled to all the property, and 
whereas in this case the husband treats 
the marriage as aban end onthe ground of 
his wife’s desertion and adultery there is no 
good reason to depart from the ordinary rule. 

The District Court has decided that certain 
property to the value of Rs. 3,675 was in Ma 
Aung Byu’s possession when she took Kyaw 
Zan Hla as her husband and a decree has 
been given against both the defendants- 
appellants for this property. As regards the 
Yindaw paddy land and the Payagon paddy 
land there is no dispute. The Kundaw garden 
land was admittedly bought in the interval 
between Thet MHnin’s conviction and the 
second marriage and it was rightly treated as 
part of the joint estate. The house built by 
Ma Aung Byn at Kundaw was built before 
the second marriage and that also was rightly 
included in the joint property. The moveable 
property decreed in Thet Hnin’s favour cone 
sisted of: 


Rs. 
2 Tickals of gold valued 60 
A cart ... ae Si 80 
Cash... ae ». 600 
80 baskets of paddy ie 80 
Debt paid by Ma To Le 500 
Interest on this debt 150 


Às regard the gold and the cart and the 
paddy 1 think the value of these may be set 
against the expenses incurred by Ma Aung 
Byu in maintaining herself and the children 
after the second marriage. It is true that 
they also had the produce of the lands belong- 
ing to Thet Hain. Bat even if this produce is 
taken into the account, the aggregate amount 
available for maintenance was not excessive. 
I would, therefore, disallow these three items 
of Rs. 60 and Rs. 30 and Rs. 80. 

Against the amount of cash, Rs. 600, which 
was admittedly in Ma Aung Byu’s hands 
should be set off the amounts which were given 
to the two eldest children when they were 
married. Po Chon received Rs. 150 and Ma 
Mya got jewellery to the value of Rs. 130: 
total Rs. 280. The item Rs. 600 should, 
therefore, be reduced to Rs. 320. I cannot 
agree with the ‘District Judge that the defend- 
ants should pay Rs. 590 plus Rs. 150 in 
respect of the transactions with Ma To fis. In 
dealing with this item the learned Judge has 
relied on Ma Aung Byu'g alleged admissions 
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a 

“in Exhibit B, a vote of evidence taken by a 
clerk in the course of the abortive arbitration 
proceedings. Hxhibit B was wrongly admit- 
tedin evidence. The proper course would 
have been to question Po Saw the writer, P. 
W. No. 2,asto what Ma Aung Byu said at the 
time: Po Saw conld then have refreshed his 
memory by referring to Exhibit B under sec- 
tion 159, Evidence Act. As the case stands, 
Exhibit B must be excluded from considera- 
tion altogether. According to Ma Aung 
Byu’a evidence she received interest at Rs. 30 
per cent. per annum for two years on the loan 
of Rs. 200 to Ma To Le, In the third 
year Ma To Le failed to pay interest and gave 
her land in usufructuary mortgage for Rs. 500, 
which sum presumably consisted of the origi- 
nal debt of Rs. 200 plus one year’s interest 
Rs. 60 plus cash Rs. 249, subsequently, a far- 
ther sum of Rs, 800 was paid to Ma To Le who 
then sold the land outright to Ma Aung Byun 
and Kyaw Zan Hla, The second sum of 
Rs, 800 according to Ma Aung Byu 
was obtained :by the sale of the produce 
of her lands. If it were proved that the 
additional advances paid to Ma To Le came 
‘out of the joint estate it would be reasonable 
to make Ma Aung Byun, who now has Ma To 
Le’s land, ‘refund the money to Thet Hnin. 
But there is no stisfactory proof on this point. 
Moreover Thet Hnin did not demand these 
amounts from Ma Aung Byun. He asked only 
for the original loan of Ra, 200. . In the 
circumstances I would hold Ma Aung Byun 
responsible only for ds. 200, the amount of 
the original loan to Ma To Le, and Rs. 60, 
the amount of interest which Ma To Le 
could not pay. Both these amounts were 
afterwards merged in thesum of Rs. 800 
the price for which Ma Aung Byu took. 
over the land from Ma To Le and I think 
she should pay these ‘sums aggregating 
Rs. 260 to Thet Hnin as part of the joint 
estate. ` 

I would, therefore, modify the decree of 
the lower Court by awarding to the plaintiff 
as against both defendants: 


Rs. 
Yindaw paddy land valued at 1,600 
Payagon paddy land 400 


Kundaw garden land valued at 95 

Kundaw house 

Cash Rs. 320 plus Rs. 260 580 
together with costs on the aggregate amount, 
Rs. 2,835, 


I sae no safficient reason to allow the 
defendants’ costs on the difference between 
the amount decreed and the amount 
Rs. 5,595 at which the relief claimed was 
valued in the plaint. The Couri-fea pryable 
on the plaint is Rs. 305 of. which, howaver, 
only Rs. 170, the Court-fee on the amount 
now decreed, is payable by the defendauts. 
The difference must be paid by the plaintiff. 
The Court-fees recoverable from the parties 
will be a first charge on the property decreed. 

Haetnott, Orra, O. J.~I concur. 

Decree modified. 


MADRAS HIGH COURT. 
Seconp Civic Appean No. 453 ov 1913, 
February 26, 1914, 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Seshagiri Iyer. 
BAHAVARAJU VENKATA SUBBA RAO 
AND ANOTH&R— DEFENDANTS — APPELLANTS 
versus 
Sri Ruja YENUMULA MALLU DORA 


GARU—Pratntivs—Reseonpent, 

Madras Estates Land Act (Mad. Act I of 1908), s. 60 
Sch., part A, Art. 8—Arrears of rent—Limitation—Time 
runs from end of fasli—Suit for possession— Limitation 
not saved. K 

For a suit for arrears of rent under the Madras 
Estates Land Act limitation begins to run from the’ 
end of the fasli, when, in the absence of any contract 
to the contrary, the rent becomes payable. The 
pendency of a suit for possession does not save the 
limitation for the rent suit. - 


Second appeal agaiast the decree of the 
District Coart of Kistua at Masulipatam, 
in Appeal Suits Nos. 216 aud 226 of 1912, 
preferred against that of the Deputy 
Collestor, Ellore Division, in Second Suit No. 
494 of 1911. 

Mr. B. Somayya for Mr. P. Narayanamurt? 
(with him Mr, P. Somasundaram), for the 
Appellants. 

Mr. V. Ramadoss, for the Respondent. 


JUDGMENT.—The decree of the lower 
Court, in so far as it awards arrears of rent 
which became due more than three years 
before date of suit, cannot be supported. 
Under Article 8, part A of the Schedale to 
the Madras Estates Land Act, the landholder 
must bring the suit within three years of th ~ 
date when the arrear became due, The rent 
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in the absence of any contract to the con- 
trary, became payable at the end of the fasli 
and, under section 60 of the Madras Estatea 
Land Act, it then became an arrear of redt, 
Limitation commenced to run from that date. 
The pendency of the suit for possession is of 
no avail as it was open to the plaintiff to 
claim therent dueto him. See Huro Pershid 
Roy v. Gopal Das Dutt (1). 

The decree of the District Judge is modi- 
fied and the decree of the Sub-Collector is 
restored as regards the claim for faslis 1310 
to 1317. The decree is confirmed as regards 
_ the other fasizs 1318 to 1320. The plaintiff 
is entitled to interest for the rent due for 
these faslis. The parties will have their 
proportionate costs in this and in the lower 
Appellate Coart. 


Decree modified. 
(1) 9 0. 255 (P. 0.); 12 C. L. R, 129; 9 I. A. 82. 


ODDH JUDICIAL COMMISSIONER'S 
COURT. 
SEGOND Crvin ArreaL No. 849 or 1912. 
January 20, 1914, 
Present:—~Mr. Justice Lindsay. 
Sheikh ABDUL RAHMAN — PLA(NTIFE— 


APPELLANT 
Versus ` 
KALE KHAN—DEFENDANT— 
RESPONDENT. 


Oudh Laws Act (XVIII of 1876), 8. T—Pre-emption, 
-—Presumption, statutory—Wajib-ul-arz, interpretation 
of—Claim for pre-emption reluting to village decreed 

„in absence of any defence as to non-prevalence of 
such custom whether establishes custom in village. 

The presumption as to a right of pre-emption is, in 
Ondh, a statutory presumption created by section 7 of 
the Oudh Laws Act which lays down that sucha right is, 
in the absence of any custom or contract to the con- 
trary, presumed to exist. 

Where the entry in a Wajib-ul-arz stated that every 
co-sharer in the village was entitled to sell his share 
to whomsoever he liked: 

Held, that the above entry was sufficient proof of a 
custom excluding the right of pre-emption in the 
Village. 

Where in a previous suit relating to a villagea claim 
for pre-emption had been put forward and allowed, and 
it was contended in a subsequent suit for pre-emption 
relating to the same village that the previous decigion 
proved the existence of the custom of pre-emption in 
the: village, but it was found that in the previous suit 
no defence like that in the subsequent suit was put 
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forward to the effect that the custom did not obtain 
in the village: 

Held, that the above previous decision conld not 
establish the custom of pre-emption in the village. 


Appeal against the order of the District 
Judge, lLuckaoow, dated {3rd April 191z, 
upholding that of the Officiating. Munsif, 
North Lucknow, dated 14th August 1911, 

Babu Rajeshart Prasad, for the Appel- 
lant. 

Mr. Wasim, for the Respondent. 


JUDGMENT.—The only point for deter- 
mination in this case is whether or nota 
right of pre-emption should be presumed to 
exist in Mouza Dewamau, the village in 
which tse property in suit is situated. The 
suit was one for pre-emption and one of the 
defence set up was to the effect that no custom 


+ 


of pre-emption prevailed in the village. This 
presumption of aright cf pre-emption is a 
statutory presumption which has been 


created by section 7 of the Oudh Laws 
Act. That section lays down that a right 
of pre-emption is presumed to exist unless 
the existence of any custom or contract to 
the contrary is proved. In the present case 
an entry in the Waytb-ul-are was put 
forward as proof of a custom to the con- 
trary. The Courts below have held that 
this entry is proof of such a custom and 
that the presumption is thus over-turned. 
The words in the Wajib-ul-arz upon which 
reliance has been placed are as follows -— 
“her ek hissadar ko apne hissa ke intikal ka 
bazarie bat ke ikhtiyar hat ki jiske 
hath chahe biz kare.” Two cases have been 
referred toin the judgment of the Court of 
first instance, cases in which language 
similar to the language just set out has 
been held by this Court to be sufficient proof 
of a custem excluding the right of pre- 
emption. One of these cases is Bohkolad Singh 
v. Toli Singh (1) decided by Mr. Tracy on the 
22nd of September 1885. The second case 
is Sajjad Ali v. Lachman Prasad (2) decided 
by Mr. Chamier on the 20th of August 1898. 
In this latter case Mr. Chamier refers to the 
decision of Mr. Tracy, and in the case before 
him in which the words used were somewhat 
similar to the words mentioned above he 
held that the clause in the Wajib-ul-are was 
as clear as it could possibly be and that he 


(1) Miscellaneous Appeal No, 132 of 1885, 
(2) Second Civil Appeal No. 127 of 1896, 


944 


INDIAN OASES. 


[1914 


HARI ANNAJI DESHPANDE V. YASUDEV JANARDHAN SATBHAT. 


had no doubt that it was intended to 
record the fact that no right of pre-emption 
prevailed in the village. In the oase before 
Mr. Chamier the wording was somewhat 
stronger than the wording of the clause of the 
Wajib-ul-arz now under discussion, for there 
were the words ‘Kuch kaid hissadaran gaon ki 
nahin hai” Mr. Chdamier compared this 
language with'the language in the Wajzb-ul-arz 
which was before Mr. Tracy and although the 
language of the clause in the case before him 
was stronger than in the case before Mr. Tracy, 
he held that Mr. Tracy’s view of the law should 
be followed. I have been referred to a third 
ease (First Civil Appeal No. 29 of 1906) 
which was decided on the 30th of May 1906 
in which the language of the Wajdb-ul-arz is 
exactly the same as in the case now before 
me. Mr. Griffin, who decided the case, relied 
upon Mr. Tracy’s decision referred to above 
and was of opinion that such a clause in a 
Wajib-ul-arz was sufficient proof of the fact 
that no custom of pre-emption prevailed. 
The learned Counsel for the appellant has 
urged very strongly that the view taken in 
these decisions should be re-considered, but 1 
am not inclined to disturb a course of 
authority which has obtained in this Court 
since the year 1885. The learned Counsel for 
the appellant also pointed to the fact that in 
one case relating to this village a claim for pre- 
emption had been put forward and allowed. 
Tt would appear that in that particular case 
no defence was put forward to the effect that 
the custom did not obtain in the village: so it 
cannot be said that this single instance is of 
any particular value to establish the case for 
the plaintiff that the custom does not 
ail. 
One the decision of the Court below is 
perfectly right and I dismiss the appeal 


ith costs. 7 
ee Appeal dismissed. 


BOMBAY HIGH COURT. 
CIL Second Appears Nos. 705 ann 7060r 1912. 
February 24, 1914. 
Present: —Mr. Justice Heaton and 
A Mr. Justice Shah. 
HARI ANNAJI DESHPANDE— APPELLANT 
versus 
VASUDEV JANARDHAN SATBHAI— 
RESPONDENT. 
MAIBAI— APPELLANT 
versus 
BAQUBAI— RESPONDENT, 

Hindu Law—Mitakshara in Bombay Presidency— 
Succession-—Sister and son of half brother—Res judicata 
— Co-defendants, 

According to the Mitakshara, as understood in the 
Bombay Presidency, the sister comes next after the 
grandmother and a fortiori after the half brother’s 
son in the order of succession, 

Bhagwan v. Warubai, 10 Bom, L. R. 889; 32 B, 200, 
followed. 

In order that any decision between co-defendants 
might operate as res judicata in any subsequent suit 
between them, it is necessary to establish that there 
wasa conflict of interests among the defendants and 
that there was a judgment defining the real rights and 
obligations of the defendants inter se, 


Ram Chandra Narayan v. Narayan Mahadeo, 11 B. 
216, referred to, 4 


Second appeals from the decision of the 
District Judge of Ahmednagar, in Appeals 
Nos. 32 and 31 of 1911, reversing the decree 
passed by the Joint Subordinate Judge at 
Ahmednagar, in Civil Suit No. 776 of 1910. 

Mr. K. B. Kelkar, for the Appellants. 

Mr. D. R. Patwurdhan, for the Respondent. 


JUDGMENT.—Two points of law have 
been urged in these second appeals, firstly, 
thata full sister is a nearer heir than a 
son of a separated half-brother according 
to Hindu Law, and secondly, that the ques- 
tion of heirship is res judicata in favour of 
the sisters. 

As regards the first point, the competition 
is between the full sisters of the deceased 
Bhagwan andthe son of his separated half. . 
brother. The parties are admittedly govern- 
ed by the Mitakshara and not by the 
Mayukha. The sisterhas been recognised 
as an heir under the Mitakshara by this 
Court in several cases, and it is beyond 
dispute that she is an heir under the 
Mayukha, The dispute really is about the 
position to be given to her in the list of heirs 
according to the Mitakshara. 

This identical question has been fully 
considered and decided in Bhagwan v, Warts 
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bat (1). We are bound by this decision, 
and inspite of an attempt made by the 
learned Pleader for the appellant to question 
its correcéness, I ses no reason to doubt 
it. All the texts and the decided cases 
bearing on this question have been subjected 
to a critical examination in Bhagwan’s case 
(1) and in the earlier case of Muli? Purshotum 
v. Oursandas Natha (2) which was a case 
under the Mayukha. It is needless to discuss 
them here over again. 

While expressing my concurrence with 
the conclusion arrived at in Bhagwan’s case 
(1), I shall briefly deal with the argument 
which has been pressed on behalf of the 
appellant on this occasion. Mr. Kelkar for 
the appellant concedes, and it must be 
conceded, that- the sister has not been 
mentioned as an heir ab all in the Mitakshara. 
He does not press for Balambhatta’s inter- 
pretation of the word bhratarah in Yajna- 
valkya’s text, as this Court has refused to 
accept Balambhatta's view, as it involves 
a complete departure from the order of 
succession accepted and advocated by Vijna- 
neshvara, aud as it has been repudiated by 
Nilkantha in the Vyavahara Mayukha. 
But it is strenuously argued that the sister 


has been recogoised asan heir under the. 


-Mitakshara as understood in this Presidency, 
mainly on account of her having been ex- 
pressly mentioned as an heir by Nilkantha, 
and that, therefore, under the Mitakshara 
she should be given the same position in 
the order of succession, as has been given 
to her under the Mayukba. It is argued 
that as she comes before the half-brother 
under the Mayukha, she must come in 
before the half-brother under the Mitakshara, 
t.e., before the brother’s son, as the brother’s 


son comes after the half-brother according - 


to Vijnaneshvara. In my opinion this'isa 
wholly untenable position. Itis practically 
impossible to assign to the sister the same 
relative position in the list of heirs under 
the Mitakshara, as has been assigned to 
her under the Mayukha. Nilkantha gives 
her a distinct and definite position and 
brings her in after the grandmother and 
before the half-brother. Vijnaneshvara, 
however, gives a much higher place to the 


half-brother in the order of succession, and 


(1) 10 Bom. L. R. 389; 32 B. 300. 
(2) 2 Bom. L, R, 721; 24 B, 663. 


in several respects his order of succession 
is different from that sdopted by Nilkantha. 
Ib is, therefore, clear that the sister cannot 
be placed after the grandmother and before 
the half-brother or before the brother’s son at 
the same time under the Mitakshara. In 
fact it is not reasonably possible to reconcile 
the Mitakshara and the Mayukha so far as 
the relative position of the sister in the 
compact series of heirs is concerned. 

There isa further difficulty in ascepting 
the appellant’s argument, It is not possible 
to place the sister before the half. brother 
without disturbing the compact series of 
heirs laid down by Vijnaneshvara. Ib is not 
right to disturb this compact series by 
introducing an heir who is not expressly 
mentioned by Vijnaneshvara. 

Lastly it was urged that the sister cannot 
be included among the gofrajas as under- 
stood by Vijnaneshvara and, therefore, she 
cannot be appropriately brought in any- 
where unless she is placed before the half- 
brother. But I do not see any force in 
this argument, as Nilkantha in bringing 
the ‘sister in after the grandmother says 
that she has all the qualifications of a 
gotraia. After all the sister has been re- 
cognised as an heir under the Mitakshara 
even though not mentioned by Vijnaneshvara, 
mainly because Nilkantha has expressly 
assigned her a high place in the list of 
heirs. There is nothing to render Nil- 
kantha’s view that she has the qualifications 
of a gotraja inapplicable to the Mitakshara, 


Quite apart from the consideration, how” 
ever, whether under the Mitakshara the 
sister can be included among the gotrajas 
or not, it is clear that the sister cannot be 
placed higher than the grandmother It 
has been held in Rudruppa v. Irawa (3) 
that she cannot be ranked any lower. 
The result, therefore, is that under the 
Mitakshara she comes next after the grand- 
mother and a fortiori after the half-brother’s 


~ gon. 


The second point relates to res judicata. 
In the previous litigation one Bhagirthibai, 
widow of Rangnath was the plaintiff. She 
had filed a suit to recover the arrears of 
maintenance and the possession of a part 
of the family house for residence from 


(9) 5 Bom. L. B. 676; 28 B. 82. 
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Wasudeo, the separated brother’s son, and 
the three full sisters of Bhagwan. Wasudeo, 
defendant No. l, and one of the sisters, 
defendant No. 3, did not appear in the suit. 
The second sister, defendant No. 2, did not 
put in any written statement. The claim 
was contested by the third sister, defendant 
No. 4, on the ground that defendant No. 1 
was in possession of the property. Though 
it was assumed by the trial Court in that 
case thatthe sisters—and not the nephew— 
would inherit Bhagwan’s property, the 
question of heirship was neither raised nor 
decided. The present contesting parties 
were all arrayed as defendants in that suit. 
The defendant No. 1, Wasudeo, appealed 
-against the decree, and it is significant to 
find that the sister co-defendants were not 
made parties tothe appeal. The Appellate 
Court passed a decree against the joint 
family estate of Martand without deciding 
any questions relating to the defendants 
inter se. Ib was made clear in the decree 
by the Appellate Court that it would be 
open io defendants Nos. 2,8 and 4 (ż.e., the 
sisters) to sue the first defendant in respect 
of any alleged wrongful possession during 
previous years. In order that any decision 
between co-defendants might operate as res 
judicata in any subsequent suit between 
them, it is necessary to establish that there 
was a conflict of interests among the defend- 
ants and that there was a judgment: de- 
fining the real rights and obligations of the 
defendants inter se: see Ramchandra Narayan 
v. Narayan Mahadev (4). On looking at the 
judgments in the previous litigation, it does 
not appear that the point as to who was 
Bhagwan’s heir was really raised by the 
parties. At any rate the point was certainly 
not decided. Under these circumstances it 
is clear that the question of heirship is not 
res judtcata, 

In my opinion both the points fail, and 
the decree of the lower Appellate Court in 
each case is confirmed with costs. 

Heaton, J.—I am quite satisfied on a 
perusal of the judgment in, and ona con- 
sideration of the circumstances of, the 
previous litigation that there is no res 
judicata here. Further, I am prepared to 
follow as an authority the case of Bhagwun v. 
Warubat (1). Inthe obscurity which lies 


(4) 11 B. 216, 


around these matters where the Mitakshara 
and Mayukha are in conflict, it seems to me 
that when a clear and definite decision has 
once been arrived dt, that decision ought 
to be maintained and followed. 

I, therefore, concur that both these appeals 
should be dismissed and the decrees of the 
lower Appellate Court confirmed with costs. 

Decree confirmed, 


MADRAS HIGH COURT. 
Apprats Nos, 128 AND 210 or 1911. 
January 21,1914. 
Present:—Mr. Justice Miller and 
Mr. Justice Tyabji. i 
ACHARATH PARAKKAT KUNHAMMAD 
AND OTHBRH— (DBERNDANTS Nos. 1 ro 5) — 
APPELLANTS IN APPEAL NO, 128 op 1911 
~ anD Derenpants Nos. 1 ro 13, 15 ro 
27 ann 29 To 35 anp 1879 Derenpant’s L. R. 
~— RESPONDENTS IN APPEAL No, 210 of 1911 
VETEUS 
ACHARATH BAPPAN KARANAVAN 
AND MANAGER or ACHARATH TARWAD— 
APPELLANT IN APPEAL No, 210 = 
or 1911 AND RESPONDENT IN APPEAL No. 128 


or 1911. 

Practice—Bombay High CQourt—Admission Court 
excusing delay—Order subject to objection. f 

An order of the Admission Court excusing delay in 
the payment of deficient Court-fees on an appeal is, | 
according to the practice of the High Court of Bom. 
bay, made subject to objection before the Court hear- 
ing the appeal and its decision thereon, 


Appeals against the decree of the Court of 
the Subordinate Judge of North Malabar, in 
Original Suit No. 8 of 1911. 

Mr. T. R. Ramachandra Iyer, for the Appel- 
lants. : 

Mr. J. L. Rosario, for the Respondents, 


JDUGMENT. 


Mister, J.—Before we heard the appeal 
objection was raised on behalf of the de- 
fendants that the Appeal No. 210 ought to 
be dismissed as barred by limitation. The 
order of the Admission Court is, “Delay 
excused.” Mr. Rosario contended that the 
Court ought not to have excused the delay. 
The question was raised whether we have 
power to set aside the order of the Admission 
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Court excusing delay. For my part, so far 
as my kuowledge of the practice of the Court 


goes, what is done and what I have done . 


sitting in the Admission Court is to make 
the order, sometimes expressly subject to 
objection, always with the knowledge that 
should objection be. raised, it would be dealt 
_ with by the Court hearing the appeal, to 
make the order, that is to say, on such 
prima facie evidence as may be offered by 
the appellant and leave it to tha Court 
hearing the appeal, should that order be 
challenged, to decide the question. I do 
not know whether this practice is a desirable 
‘one to follow, but I understand that to be 
the practice of the Court. í 

In the present case, to my mind, ib is 
unnecessary to decide whether we have 
power to deal with the order of the Admission 
Court, because E came to the conclusion 
yesterday that there is no really good ground 
for saying that the delay ought not to have 
been excused. 

Now, as regards the appeals, the learned 
Subordinate Judge has dismissed the suit 
_in respect of all the items, except items 7 
aud 11, and with regard to one of them, item 
4, he has held the suit is premature. 1 do 
not think it necessary to discuss the evidence 
or the nature of the suit. I thinkitis sufficient 
to say that inno gase do I find sufficient 
‘reason for differing from the conclusion 


arrived at by the Subordinate Judge. It. 


may be desirable to make it clear in the 
decree as regards ‘shop No.. 295, that that 
ig the property which the tarwad is entitled 
to recover on 


Hshibit LXXVI. Apart from that, I see no 


reason tO interfere with the decree of the. 
I would dismiss both ' 


Subordinate Judge. 
the appeals with costs. 


One of Mr. Rosario’s contentions was 
that the lower Court was wrong in gcal- 
culating the proportionate costs payable to 
the plaintiff and has given him tvo much, 
. He was unable to show us, if a mistakes has 
been committed, how it has been admitted 
and, therefore, I do not sse how we can in- 
terfere with the order of the lower Court 
as to the amount of costs payable. It seems 
to me that he should have applied or should, 
if that course is open, stillapply to the 
Court “below to amend the decree if it is 
avithmetioally . wrong or calculated on a 


the expiration of the lease, 


wrong basis, but he has nut showa us what, 
if auything, is wrong with it. 

As regards the items claimed by Mr. 
Rosario in Appeal No. 123, I am unable 
to agree with his argument that in regard 
toitem 7 there is enough to show that the 
ladies were entitled to retain the house iu 
their possession and the site on which the 
house is built; and as regards compensation 
I think, in the circumstances, the amouat 
of compensation awarded by the Sub- 
ordinate Judge was justified. It was not a 
case of an ordinary tenancy, no rent was 
paid, and the Subordinate Judge was 
justified, in the cireumstances, in awarding 
only the amount of the cost price of the 
house and not its value, if indeed its value 
be more than Rs. 1,300, which does not seem 
to be clearly found. We caunot interfera 
with the decision of the Subordinate Judge 
with regard to item 7. 

As regards item 11 there is really no 
evidence on which we could say-that the grant 
was different from what the Subordinate 
Judge finds it to be. So that in the result, as 
I have said, I would dismiss both the appeals, 

Tracy, J.— I agree. 


As regards the prelimiuary objection, 
the interpretation put on the order excusing 
delay by my learned brother is based on his 
experience of the-practice of the Court, and, 
of course, I accept his interpretation. I, 
therefore, understand the order to mean that 
in the Admission Court no final order was 
made with reference to the application. But 
the applying party was allowed to go on with 
the appeal, on the understanding that the 
question would really be decided and an 
order finally passed with referencs to it by 
the Court hearing the appeal. I assume 
thas an order of that kind can validly be 
made and if so, of course, the Court hearing 
the appeal would have finally to adjudicate 
upon it. ln that case the facts would be 
very different from thosa with which we had 
to deal in Second Appeal No. 1045 of 1907 
where there was an order setting aside the 
abatement of the suit under Order XXII, 
rule 9. I have nothing to add to what my 
learned brother has said with reference to 
the merits of the appeals and I agree that 
the appeals should be dismissed with costs. 

Appeals dismissed, 
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LOWER BURMA CHIEF COURT. 
. Seoonp Civit Aepeat No. 90 or 1913. 
January 16, 1914. 
Present:—Mr. Justice Twomey. 
MI AH PU MA—Derenpant—AppaLuant 


versus 


MI HNIN ZI U—Ptatntive—Raspowoent, 

Buddhist Law —Inheritance—Child taken away by 
divorced mother —Tie of relationship severed—To claim 
inheritance, tie to be strictly provad—~Immaterial whe- 
ther property ancestral or otherwise. 

When a child is taken away by her divorced mother, 
the relationship of the child with her father for pur- 
poses of inheritance is prima facie severed, and if she 
afterwards lays a claim to a share in the inheritance, 
whether of ancestral or non-ancestral property, it has 
to be shown by plain and unmistakeable outward 
signs that the tie of relationship with her father was 
maintained, 

It is presumed in the absence of special ci:cum- 
stances that the affairs’ of people divorcing and 
re-marrying are settled definitely at the divorce or 
re-marriage, and the presumption becomes very strong 
where a long period has elapsed since the divorce 
and the wife has never taken any steps to claim 
a share in the property taken by her divorced 
husband to the second marriage. 


Mr. Guha, for the Appellant. 


JUDGMENT.—Maung Kyaw Bon,. de- 
ceased, was married to three wives in 
succession and left issue by each of them. 

The plaintiff Ma Hnin Zi U is the daugh- 
ter of the lst wife, Mi Tun Xra Pru, who was 


divorced from Kyaw Bon when Ma Hnin Zi- 


U was asmall child. Kyaw Bon’s second wife 
died about 10 years ago, leaving a son who is 
not a party to this suit. Kyaw Bon’s 3rd 
wife is the defendant, Ma Ah Pa Ma. 

Ma Hnin Zi U sued Ma Ah Po Ma for a 
half share of certain land and a house left by 
Kyaw Bon. Ithas been found by both the 
lower Courts that this property was aquired 
by Kyaw Bon during coverture with Mi Tun 
Kra Pru, the plaintiff’s mother. 

At the time of the divorce, 16 or 17 years 
ago, Mi Onin Zi U was taken away by her 
mother Mi Tun Kra Pru and never after- 
wards maintained filial relations with her 
father, Kyaw Bon. There is some evidence 
that she occasionully visited her father and 
took him fruit and other eatables, but it ig 
admitted that she never spent a night in his 
house. Itis clear that filial relations were 
not restored. 

As to the terms of the divorce the evidence 
taken on remand shows that no partition of 
property was effected. As pointod out in 


INDIAN OASES, 
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Shwe Lin v. Mi Nyein Bu (1) itis presumed 
in the absence of special circumstances that 
the affairs of people divorcing and re-marry- 
ing are settled definitely atthe divorce or 
re-marriage. This presumption is very 
strong in such a caseas this wherea long 
period has elapsed siace the divorce and the 
wife has never taken any steps to claim a 
share in the property taken by her divorced 
husband tothe second marriage. It seems 
probable in the circumstances that (as conjec- 
tured by the District Judge) Mi Tan Kra Pru 
bought her husband’s consent to the divorce 
by abandoning her share of the joint property. 
This view is favoured by the evidence of the 
plaintiff’s own witnesses, Ni Aung and Myat 
No, who state that it was Mi Tun Kra Pru 
who wanted the divorce, It doesnot appear 
that she had any marital fault to allege 
against her husband, and in such a case if- 
she desired a divorce she would have to resign 
all claim to the joint property. 

_ The present case is similar to that of Ma 
Yd v. Ma Gale (2) which was recently decided 
by a Bench of this Court and in which it 
was held that the plaintiff, Ma Yi, could not 
share in the property taken by her father to 
his second marriage, because she failed to 
prove thab she had any filial relations with 
him after his divorce from her mother. The 
Township Court held that the rule as to the 
resumption of filial relations was inapplicable 


“in the present case because the property in 


suit was ancestral property. This view is 
shown to be incorrect in the leading Upper 
Burma case Ma Sein Nyo v. Ma Kywe (8). 
When a child is taken away by her divorced 
mother the relationship of the child with her 
father for purposes of inheritance is prima 
facie severed, and if she afterwards lays claim 
toa share inthe inheritance it has to be 
shown by plain and unmistakeable outward 
signs that the tie of relationship with her 
father was maintained, Mr. Burgess con- 
sidered that this rule should be applied, 
whether the inheritance consisted of ancestral 
or non-ancestral property, and his reasons are 
stated in the following extract from the 
judgment;:— 

“The judgménts of the Courts below do 
not explain clearly why the plaintiff is quali- 


(1) S.J. 175. 
(2) 19 Ind. Oas. 85; 6 Bur. L. T. 75; 6 L. B. R. 167. 
(3) U. B. R. (1892-96) Civil p. 159; 2 Č. T, 360. 


Vet, XXIII) 


INDIAN OASES, 


949 


ZIMBON, 0, W. V, KOKA'JAGANNADHA EOW NAIDU. 


fied to inherit a share of that portion of her 
father’s estate which has baen distinguished 
as ancestral property and disqualified to 
inherit the other portion which has been 
found to be the joint property of himself and 
“his wife, the defendant Ma Kywe. They 
have held that plaintiff has not maintained 
such a filial relation with her father as would 
entitle her to share in the joint property and 
subsequently it must be assumed that not- 
withstanding this failure of duty on her part, 
they consider that her claim to share in the 
ancestral property is not affected. It is 
apparently because plaintiff did not live with 
her father and assist in acquiring the proper- 
ty belonging to the second marriage that she 
has been excluded from the inheritance of 
such property, and this seems to involve the 
proposition’ that neglect of filial duty is 
immaterial when the inherilance claimed is 
not that of property acquired during the 
parent’s last marriage, a proposition for 
which there seems to be no authority in 
Baddhist Law.” I cannot find that this 
Court has ever taken a different view. 


On these grounds I find that the plaintiff- 
respondent is not entitled tc share in the 
property left by her father, Kyaw Bon. . The 
decrees of the lower Courts are reversed ard 
the plaintiff's suit is dismissed with costs in 
all Courts, - 
Decrees reversed. 


MADRAS HIGH COURT.. | 
Second Cry, Appear NO, 1 or 1911, 
: January 28, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
-~ Mr. Justice Spencer. 
0O. W. SIMSON AND OTHEKS-— PLAINTIEFS— 
APPELLANTS 
VETBUE 


KOKA JAGANNADHA ROW NAIDU 


AND CTHERS— DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 73, Ill. (m)—Damages, 
for breach of warranty— Fendee's previous contract with 
- third person--No notice of this to vendor of goods— 
Vendor's liability. 

Where A entered into a contract with Bin respect 
of unascertained goods, and afterwards entered into 
another contract with C, C not having been informed 
of the previous contract with B: i 

Held, that in a suit brought by A against C for 
damages sustained by A on account of the breach of 


warranty of quality, the proper basis for their caleu- 
lation is the difference between the value of the 
goods as supplied and the market-value of the goods 
of the guaranteed quality on the date of breach, and 
not the special damages which 4 might have incurred 
through the breach committed by him of his own 
previous contract with B of which C had no know- 
ledge; 

(2) that illustration (m) of section 73 of the Con- 
tract Act (IX of 1872) did not apply, as in the illus- 
tration the sale was of ascertained goods and not of 
unascertained goods as in this case, and also the 
contract between Æ and B was made on the same 
oceasion as that between B and C, and the basis of 
damages in both was to be the same. 


Second appeal against the decree of the 
District Court of Godavari, in Appeal Suit 
No. 62 of 1907, preferred against that 
of the Subordinate Judge of Cooonada, in 
Original Suit No. 53 of 1905. 

Mr. P. Narayanamurthi, for the Appellants, 

Mr. K. Srintcasa Iyengar (with him Mr, 
M. Purushothama Naidu), for the Respond- 
ents. 

JUDGMENT.—We agree with the learned 
District Judge that the basis for the calculation 
of the damages sustained by the plaintiffs 
on account of the breach of warranty of 
quality committed by the defendants is the 
difference between the value of the goods 
as supplied and the market-value of the goods 
of the guaranteed quality on the date of 
breach and not the special damages which 
the plaintiffs might have incurred through 
the breach committed by them of their own 
contract made with a third person in respect 
of unascertained goods before the date of the 
contract with the defendants and of which cone 
tract no notice had been given to the defend- 
ants. Illustration (m) to section 73 of the 
Contract Act is not applicable as, on the facts 
mentioned in that illustration, the sale was of 
ascertained goods and not of unascertained 
goods as in this case. The contract between 
A and B in that illustration was made on 
the same occasion as that between B and 
O and the damages were to be apparently 
calculated on the very same basis as bet- 
ween A and B as they were to be as beb- 
ween B and O. Illustration (a) to section 73 
is what exactly applies to this case. 

The second appeal fails and is dismissed 
with costs. 

The memorandum of objections is 
pressed and is dismissed with costs. 

Appeal dismissed, 


not 
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PUNJAB CHIEF COURT. 
Crm Reviston Permon No. 1506 or 1912. 
December 17, 1913. 

Present:~. Mr. Justice Johnstona, 
THAKAR DAS AND OTHERS-- DEFENDANTS— 
PETITIONERS 
_ versus” 

RAM DAS —PLAINTIFF—- RESPONDENT. 

Civil Procedure Oode (Act V of 1908), Sch. IT, para. 21 
— Award, revision of decree based on— Made without 
intervention of Couwrt—Punjab Courts Act (XVIII 
of 1884), as amended by Act (IV of 1912), s. 70. ; 

A decres based on a private award filed in Court is 
not open to revision by the Chief Court under sec- 
tion 70 of Aot XVIII of 1884, as amended by Act IV 
of 1912. 

Hansraj v. Ganga Ram,8 P. R. 1902 (F. BJ); 119 
P. L. R. 1902; Shankar Mal v. Nathu Mal, 1 P. R. 1908 
(F. B.); 58 P. W. R. 1907, followed. 

A mere clerical error in an award can be put right 
by a Uourt under seation 151, Civil Procedure Code of 
1908. 

Petition, under section 70 of the Panjab 
Courts Act, as amended by Act IV of 191%, 
for revision of the order of the Additional 
Divisional Judge, Shahpur Division, dated 
the 8rd July 1912, confirming that of the 
Subordinate Judge, Sargodha, dated the 31st 
May 1912, decreeing plaintiff’ s claim. 

Messrs. Nanak Ohand and Qokal Chand 
Norang, for the Petitioners. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—In this case litigation began 
by an application for filing an award and 
prayer for a decree upon it. This was contested 
but the claim was .decreed in accordance 
with the award. Appeal was made to the 
Conrt of the Additional Divisional Judge, 
who went into the merits but also held that 
vio. appeal lay. Revision is now asked for 
here, and Mr. Nand Lal puts in a preliminary 
objection that no revision lies, and also an 
objection that, if it does lie, it has abated. 
In my opinion both of these objections are 
valid. 

As regards the first point Mr. Nand Lal 
relies upon Hansraj v. Ganga Ram (1) and 
Shankar Mal v. Nathu Mal (2), which Mr, 
Nanak Chand tries to meet by contending 
(a) that the agreement to refer to arbitration 
was in itself invalid and, therefore, the award 
is a nullity; 

(b) that the proceedings of the arbitrators 
were ‘irregular; 

(c) that the delay in delivering the award 


(1) 88 P. R. 1902 (F. B.); 119 P. L. R. 1902, 
(2) 1 P. R, 1908 (F. B:); 68 P. W. R. 1907, 
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and the circumstavoes of the reference make 
it clear that no arbitration was really intended 
by the parties; 


(d) that the award is so grossly unfair to 
his clients as in itself to show misə 
conduct; 

(e) that in connection with the partition of 
the sehdara the award is unintelligible on 
the map. 


None of these contentions has any validity. 
The agreement to arbitrate is not on the record 
and, therefore, we have no intrinsic evidence 
that it is invalid: if petitioners wished to rely on 
any intrinsic evidence they should have got 
that document on the record. The objec» 
tion may be taken up in connection with 
(c). The contention really is that at the 
time of the agreement the parties were on 
bad terms and the Police began to take pro- 
ceedic gs under section 107, Criminal Procedure 
Code, for the protection of the public peace; and 
that the agreement to arbitrate was merely a 
pretence to throw dust in the eyes of the autho- 
rities. Itis argued that the long delay in the 
delivery of the award shows that this was so. ` 
Let it be granted for argument’s sake, that the 
arbitration was undertaken to put a stop to 
Police interference. Even so, it does not follow 
that a serious arbitration was not intended. The 
family was at sixes and sevens, and the house, 
being joint property, could nof be left as it 
was, if any of the family was to have any 
comfort init. In my opinion the arbitration 
was a genuine affair; if it had not been why did 
Harbhagwan, one of the petitioners, long after 
the section 107 case had blown over, actually 
joinin the proceedings? The delay in issuing 
award is fully explained in the judgment of the 
lower Appellate Court. i 

Contention (e) is based on a mere‘clerical 
error, which the Court might have amendad 
in its decree. “South” has been written for 
“North.” This can be put right now by 
order of this Court under” the powers 
conferred by section 151, Civil Procedure 
Code. , 

It is doubtful whether contentions (èb) 
and (d) come into the question whether 
‘revision is competent or not; but as ‘they 
have been put forward, I will deal with 
them. I can find no irregularity in the 
proceedings of the arbitrators. Harbhagwan, 
aa stated above, was present at part at leas, 
of the proceedings, and his fellow-petitioner, 
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could have been'present had they cared to be 
- go. As ‘to (d), no doubt, Ram Das, respondent, 
. has got under the award much more than the 
ordinary share of a son; 
done arbitrarily, without show of reason, 
by the arbitrators, ‘who explain that when 
the father of the family separated off the 
petitioners, he kept a part of the house for 
himself and -remained joint with Ram Das, 
and that by custom the share a father thus 
keeps with himself goes after his death 
to the son who remains joint with himself. 
It is immaterial that on the record there 
is no proof of such a custom: all we are 
concerned with is that prima facie the award 
was given in good faith. It follows that 
the two rulings quoted above fully apply 
and no revision lies. 


I would thus find for Ram Das, respondent, 


and it is unnecessary to discuss at length 
the matter of the abatement of the revision, 
which would probably require a remand for 
its complete- elucidation. 
I dismiss the petition with costs. 
` Petition dismissed. 


. MADRAS-HIGH COURT. 
- APPEAL AGAINST OrDER Noś 244 or 1911. 
January 30, 1914. 
Present: —Mr, J ustice Sankaran Nair and 
Mr. Justice Ayling. 
T. P. KOTHANDAPANI-NAIDU— 
APPELLANT 
' versus 
KUPPUSAWMY NALOKER AND oTHERS— 
RESPONDENTS, 

Hoecution—Application by subsequent transferee of 
decree — Objection by judgment-debtor—Court’s duty to 
inquire. 

Where a subsequent transferee of a decree ‘applies 
for the execution of the decree, and the judgment- 
debtor contends that the transfer is fraudulént, that the 
prior transferee owes him a sum of money and that 
the subsequent transferee took the assignment with the 
notice of his claim, the Court should inquire into the 
contentions and find upon them and should not sum- 
marily refuse to recognise the assignment, 

_ Appeal against the order of the Subordi- 
nate Judge of Negapatam, dated the 7th 
July 1911, in Execution Petition No. $8 of 
1911, in Original Suit No. 40 of 1903. ` 
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but this was not. 


` holders,” 
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ISWABAM PILLAI Y, TAREGAN. 


Mr. S. Srinivasa Iyengar, (with him Mre 
K. V. Krishnaswamy Aiyer), for the Appel. 
lant. 

Mr. G. S. Ramachandra Aiyer, for the 
Respondent, - 

JUDGMENT.—The appellant claims to 
execute the decree which, he says, has been 
transferred to him by a person who is him- 
self an assignee of the original decree 
The 4th respondent, who is the 
judgment-debtor, contends that the decree 
itself is fraudulent, that the transferor of 
the present applicant is bound to pay him 
a certain sum ef money which he is 
entitled to. set-off ‘against the decree-debt 


‘and the applicant, whois the son-in-law of 


the transferor, took the assignment with notice 
of his claim and that he had already in- 
stituted a suit against the transferor. 

The lower Court, without deciding any of 
the questions in issue between the parties, 
held that the assignment shonld not be re- 
cognised as it was made after notice of the 
suit by the 4th respondent. We think this 
order is not right. Weare of opinion that 
the Subordinate Judge should decide whether 
the transfer is valid and the petitioner entitled 
to execute the.decree, 


_We, therefore, set aside the order of 


the Subordinate Judge, and direct him 
to restore the petition to his file and 
dispose of it according to law. Costs will 


abide the result. 


Appeal allowed. 


MADRAS HIGH COURT, 

Srconp Civin Apegan No. 998 or 1912, 
November 13, 1913. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

A. R. ISWARAM PILLAT—Prararire— 
APPELLANT 
versus 
S. TAREGAN AND orgeas—Derenpants— 
RESPONDENIS. 

Contract Act (IX of 1872), s. 2 (d)—Consideration 
—Third person's right to sue—Creditor and debtor— 
Debtor mortgaging property and directing mortgagee to 
pay creditor Right of creditor to sue mortgagee 
upon basis of direction in mortgage-deed. 
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5, a debtor of B, executed a hypothecation bond in 
favour of O for a consideration including the amount 
of the debt, which was kept with C to be paid to B. 

B sued O to recover the amount: 

Held, that the plaintiff, being no party to the 
hypothecation bond, could not enforce it. 

Second appeal against the decree of the 
District Conrt of Tinnevelly, in Appeal Suit 
No. 406 of 1911, preferred against that of the 
District Munsif of Ambasamudram in Origin- 
al Suit No, 582 of 1910. 

Mr. R. Narasimha Rao, for Mr. T. M. 
Krishnaswamt Azyar, for the Appellant. 

Mr. S. Ramaswami Atyar, for the Respond- 


ent, 
JUDGMENT. 


Tanai, J—The plaintiff sues for a decree 
for a sum of Rs. 610, which includes the 
principal sum of Rs. 450 and interest. 
This sum is claimed as due ona hypothe- 
cation bond purporting to be executed on 
the 27th August 1907 to which the plaintiff 
was nota party, but which was executed by 
one Sahib Sheik Uduman Tharagan in favour 
of the Ist and 2nd defendants and of the 
father of the 3rd and 4th defendants, whom 
I shall refer for brevity as the defendants, 
Sheik Uduman Tharagan, the executant of 
that bond, was a debtor of the plaintiff and 
he asked the defendants (in terms to which 
1 shall immediately refer) to pay off the sum 
of Rs. 450, which was due from Sheik 
Uduman Tharagan himself to the plaintiff. 

The material portions of the hypothecation 
bond are as follows;— The hypothecation 
bond executed on the 27th August 1907 to 
defendants...,........... the sum received on 
the hypotheaation to you of the ce 
properties belonging to me. ” then 
the particulars of the Rs. 2,000 : are | „given 
which includes the following item “asum 
of Rs. 450 is kept with you in order to be 
paid to and get a receipt from.. 
the plaintiff” on account of the balance “due 
to him in respect of the purchase of yarn.’ 

Ib will thus be seen that the plaintiff 
claims to have a contract enforced, to which 
he was not a party but which was entered 
into between his debtor and the defend- 
ants. à 

The defence is first, that the plaintiff 
being a stranger to the contract could not 
sue on it; and secondly, that, though the 
consideration for the hypothecation bond 
was originally fixed at Rs. 2,000, (including 
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the payment of the sum now in question), 
yet that agreement was modified by a 
notice given by the defendant’s Vakil 20 
days after the date of the hypothecation 
bond; and that subsequent to that notice 
even as between the said Sheik Uduman 
and the defendants there was ro contract 
that the defendants should pay the said sum 
to the plaintiff and that the charge created 
by the hypothecation in favour of the defend- 
ants was effective only in so far as the 
consideration had actually passed between 
the parties thereto at the date of the said 
notice, vtz., for Rs. 1,250. The endorsement 
of the hypothecation bond and a decree, 
Exhibit 4, which refers to it are relied upon 
as evidence of this modification of the terms 
of the hypothecation bond. 


Both the lower Courts have dismissed the 
suit ard, the learned District Judge in doing 
so said, ‘the only question argued is whether 
there was privity of contract between the 
plaintiff” and thedefendants. 


It was argued before us that plaintiff was 
entitled to sue on the contract notwithatnding 
that he was not a party to it and mainly 
ou two grounds. The first argument was 
that by the terms of the bypothecation bond 
it was agreed that a trust should be created 
in favour of the plaintiff, and that if this 
was so the plaintiff could. enforce the agree- 
ment. In the second place it was argued 
that the general rule of law that a person 
who is not a party to a contract cannot become 
entitled by that contract to demand the 
performance of any duty under it was no 
more applicable in India after the decision of 
the Privy Counail in Nawab Khwaja Muham- 
mad Khan v. Nawab Husaini Begam (1) es- 
pecially as that decision is explained and 
applied in Deb Narain Dutt v, Ram Sadhan 
Mandal(2), a decision of Sir Lawrence Jenkins, 
C. J., and Sir Asutosh Makerjee, J., ofthe Cal- 
cutta High Court. It seemsto me, however that 
what were put forward as two distinct heads of 
arguments were in the circumstances of the 
present case indistinguishable and that both 
depend upon the consideration of the same 





(1) 7 Ind. Cas. 237; 32 A. 410; 140. W. N. 865; 7 
A. L. J, 871; (1910) M. W. N. 313; 8 M. L. T. 147; 12 ` 
O. L. J. 205; 12 Bom. L, R. 638; 20 M. L, J. 614; 37 I. 
A. 162. 

(2) 21) Ind. Cas. 630; 17 C. W. N. 1148; 18 0. L. J. 
603; 410. 187. 
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question. For it is admitted that if the 


terms of the kypothecation deed are given ` 


effect to in their entirety, the plaintif would 
receive the money from the defendants. The 
consideration of the question whether the 
plaiatiff is entitled to have the terms of the 
hypothecation deed enforced is not, it 
appears to me, materially advanced by 
determining whether, if they were enforced, 
the money would be payable to the plairtiff 
through a trust or otherwise, or, to use the 
terms of the Trusts Act, by determining 
whether: the defendants agreed to annex 
to their ownership of the money the obliga- 
tion of paying it to the plaintiff or he 
merely agreed to pay it tothe plaintiff. 
Assuming that the money would be payable 
through a trust, the question would still 
remain whether the plaintiff can require 
that the trust should be completed. As- 
suming, in other words, that when the 
defendants agreed to pay tothe plaintiff 


_the sum claimed, they agreed to become 


the trustees of the plaintiff, the question 
still remains whether that agreement can be 
enforced by the plaintif. Every trust 
requires at its creation an agreement between 
the trustee and the author of the trust (See 
section 10, Trusts Act.) It is true that such 
an agreament is not always expressed, but 
is often implied, and in the case of construc: 


- tive trusts it may be imposed upon a 


person against his will. Here it is evident 
that itis sought to be imposed against the 
Will of the alleged trustee. It is necessary 
to mention that in the present case the trust 
can be imposed only ifthe agreement is 
enforced at the instance of the plaintiff, 
for here there is no. property transferred to 
the defendants of which they agreed to 
become trustees, bat all they agreed to do 
was at the most to allocate a certain sum 
in their own hands and to make that sam 
the trust fand. The principle of sonstruc- 
tive- trust can bave no bearing on this point, 
for it cannot be contended thatif 4 agrees 
with B to become a trustee for O the mera 
agreement between A and B, even if B 
afterwards repudiates it (and if A consents 
to such repudiation), will make Ba construc- 
tive trustee for O. An. agreement to become 


a trustee is not for the purposes of the present - 


case and in respect of its enforceability dis» 
tinguishable from au agreement to pay a sum 
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of money. In such cases the trust can arise 
only after the contract has been performed; 
until the trust arises ib is merely a contract 
to create a trast and so long as the trust 
is not complete if is what in another 
connection is called an executory trust as 
distinguished from an executed trust; and 
until the trust is executed there will be 
no trustee but only some person possibly 
‘Sn progress towarda being a trustee” [in 
the words used by Sir Thomas Plumer in 
Wall v. Bright (3)]. Even after ‘he has 
completed his progress of being a trustee 
he may occupy a position such as the vendor 
in Shaw v. Foster (4) was held to occupy. 
That position is thus deseribad by Earl 
Cairns: “The trustee was nota mere dormant 
trustee, he was a trustes having 8 personal 
and substantial interest in the property,—a 
right to protect that interest, and an astive 
right to assert that interest if anything 
should be done in derogation of it. The 
relation, therefore, of trustee aud cestud que 
trust subsisted, but subsisted subject to the 
paramount right of the vendor and trastee 
to protect his own interest as vendor of the 
property.” (Page 338.) 


The present case for these reasons seems to 
me to bə quite different from others where a 
trust has already been created and the bene. 
ficiary seeks to enforce it. 

I come, therefore, bə consider whether the 
agreement referred to can be enforced at the 
instance of the plaintiff. In the decision of the 
Privy Council in Nawab Khwaja Muhammad 
Khan v. Nawab Husain’ Begam (1) the parents 
ofa bride and bridegroom (who were both minors) 
entered into an agreement which the bride 
sought to enforce by suit. The marriage was 
recited as the cause leading up to the agree- 
ment. Their Lordships allowed the suit on the 
following grounds: “(J) that Tweddle vy. 
Atkinson (5) was an action of assumpsit, 
aod that the rale of Common Law on the 
basis of which it was dismissed is not 
applicable to the facts and circumstances of the 
case.” Theystate, apparently; as the, reason 


(3) (1820) 87 Eng. Rep. 456, 1 J. and W. 494: 
21 R. R. 219, > 

(4) (1872) 6 H. L, 321; 42 L. J. Oh. 49; 27 L. T. 231; 
20 W. R. 907. : 

(5) (1861) 124 R. R. 610; L B. and S. 393; 30 L. J. 
Q. B. 265; 8 Jur. (N. s.) 332; 4 L. T, 488; 9 W. R, 781; 
141 Eng. Rep. 762, 
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why Tweddle v. Atkinson (5) did not apply, 
(2) that the agreement executed by the 
defendant specifically charged immoveable 
property for the allowance which he bound 
himself to pay to the plaintiff; (3) that the 
plaintiff was the only person beneficially 
interested under it, and from „this they 
draw the conclusion (4) that although 
“no party to the document, she was clearly 
entitled to proceed in equity to enforce her 
claim.” After this they remark, (5) “in 
India and among communities circumstanced 
as the Muhammadans among whom marriages 
are contracted for minors by parents and 
guardians, it mightoccasion serious injustice if 
the Common Law doctrine were applied to 
agreements or agreements entered into in 
connection with such contracts,” Their 
Lordships do not refer to section 23 of the 
Specific Relief Act which provides that. where 
a contract is a settlement on marriage—any 
person beneficially entitled thereunder ” may 
obtain specific performance of the contract. 

It seems to me that none of the circum- 


stances on which their Lordships based their ° 


ision are present in the case now before 
eg The facts in Deb Narain v. Ram Sadhan 
Mandal (2) are somewhat similar to the 
facts of the case with which we are dealing; 
but there were present in that case certain 
very material circumstances which are not 
present here: (1) all the parties to the 
contract sued upon were on the record; 
(2) the contract was communicated to the 
plaintiff and he accepted. the arrangement; 
(3) in consideration of such acceptance the 
plaintiff handed over a patta which had been 
deposited with him under the impression 
that by so depositing it a charge was created 
on the property in his favour; (4) by the 
agreement sued upon the plaintiff's debtors 
had parted with the whole of their property 
in moveable and immoveable to the | 5th 
defendant; (5) the sum sued for “was 
allocated.and held by defendant No. 5 for the 
benefit of the plaintiff so that ina sense 
the money was reified and earmarked for 
this purpose.” Sir Lawrence , Jenking with 
reference to these facts states: We have here 
then a position in which’ it would be, in 
accordance with the principles of justice, 
equity and good conscience, the abiding rule 
in these Courts, that the plaintiff should be 
entitled to enforce this claim against defend- 
ant No. 5.” Then he states that Tweddle v. 
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Atkinson (5) does not bind the Indian Courts 
because (1) that decision was “on a form of 
action peculiar to the Common Law Courts 
in England and was influenced by the fact 
that no action in assumpsit could be maine 
tained upon a promise unless the considera- 
tion moved from the party to whom it was 
made,” whereas under the Indian Contract 
Act, section 2 (d) we bave a definition 
of ‘consideration, which is wider than the 
requirements of English Law; (2) Sir Lawrence 
Jenkins’ second reason is stated in the 
following terms: “Woe now have ample 
authority for saying that the administration 
of justice in these Courts is not to be in any 
way hampered by the doctrine laid down 
in Tweddle v. Atkinson (5). That I take to be 
the result of the desision of the Privy 
Council in a recent case which is reported ag 
Nawab Khawaja Muhammad Khan v. Rusaini 
Begam (1). In the report of that case 
in the Calcutta Weekly Notes there is 
an interlocutary remark of Lord Mac- 
naghton which indicates the limits im- 
posed on a Court of Common Law. He there 
says: ‘Supposing she (that is the plaintiff) 
were an English woman, it is true she could 
not bring an action in the King’s Bench 
Division, but could she vot bring a suit in 
equity?’ The answer of ‘the learned Counsel 
was ‘yes’.,,.The bar then in the way of an 
action by the person not a direct party to the 
contract was probably one of procedure and not 
of substance, In India we are free from these 
trammelsand are guided in matters of procedure 
by the rule of justice, equity and good consci- 
ence,” (8) After that Sir Lawrence Jenkins 
refers to three cases Gregory v. Williams (6), 
Touche v. Metorpolitan Railway Warehousing 
Company (7) and Gandy v. Gandy (8). And 
finally he concludes by saying “there is a 
valuable exposition of the law by Lord 
Habherley... Tho case comes within the 
authority that, where asum is payable by 
A B for the benefit of O D, O D can claim 
under the contract as if it had been made 
with himself.’ That appears to me to bea 
principle which is of distinct usein the con- 
sideration of this case,” 


It xas argued before ua, mainly on the 
(8) 17 R R. 136; 3 Mer. 582; 36 Eng, Rep. 224. 
(7) (1870) 6 Ch. App. 671 at p. 677. 


(8) (1885) 30 Ch, D. 57 at p. 67; 54L. J. Oh. 1154; 
53 L. T. 3C6; 57 W. R, 808. 
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authority of the ruling to which I have just 
referred, that the doctrine that a stranger 
to a contract cannot sue on it was no more 
applicable in India. With reference to this 
. contention it is necessary to consider some 
of the remarks in the decision. It must be 
observed that the statement of Lord 

Hatherely in Touche v. Metropolitan Railway 

Warehousing Company (7) cited by Sir 

Lawrence Jenkins cannot be said to have 

been accepted by the Courts of Equity in 

England as a sufficient exposition of the law, 

See per Lord Bowen in Gandy v. Gandy (8). 

Sir Frederick Pollock refers to it (Contracts, 

6th Edition, page 202) as ‘having been 

overruled by the Court of Appeal in England 
and he cites In re Rotherham Alum & 

Chemical Co. (9), Lord Justice Lindley says 

in that case, “An agreement between A and 

B that B shall pay O, gives O no right of 

action against P. I cannot see that there 

is in such a case avy difference between 
equity and Common Law, it is a mere 
`- question of contract. lb is said that Mr. 

Peace has no equity against the Company 

becanse the Company has had the benefit of 

his labour. What does that mean? If I order 

accat and receive it, 1 get the benefit of 

the labour of the cloth manufacturer ; but 

does any one dream that I am under any 

liability to him ? It is a mere fallacy to say 
` that because a person gets: the benefit of 
work done for somebady else he is Hable to 
pay the person who did the work.” See also 
In re Empress Engineering Oompany (10) per 
Jessel, M. R.,.in the course of the arguments 
and Lindley on Companies, page 148, cited 
by Pollock, Op. Cit. 

Sir George Jessel says in the case last 
cited:. “I know of no case where, when A 
simply contracts with B to pay money to 
O, O has been held entitled to sue 4 in 
equity.” These decisions also show that this 
doctrine’ is not one merely based on the 
technicalities of Common Law procedure in 
England, but that it finds a placein the 
equilable principles which Sir George Jessel, 
M. R., and other eminent exponents of 
equity were nob reluctant to enforce. This 
agreement between the rule of Common 


(9) (1683) 25 Ch, D. 103; 58 L. J, Ch, 290; 30 L. T. 


219; 31 W. R. 131. 
(30) (1880) 16 Oh. D. 125 at p. 127; 43 L.T, 742; 


29 W., R. 342, 
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Law and eqtity is brought out also in the 
remarks of Brett, L. J., in Wilson v. Bury 
(Lord) (11), while the point where equity and 
Common Law differ is indicated by Cotton, 
L. J., in Gandy v. Gandy (8) and by 
Bowen, L. J., ib., pages 69-70. The latter 
pvints ont of that if the true intént and 
effect of a contract is to give to third 
parties a beneficial right under it, that is to 
say,to give them a right to ‘have the 
covenants in the contract performed—and 
this can only happen [as pointed out by 
Sir ‘George Jessel in In re Empress Engineer- 
ing Co. (10)] when the parties have no 
power to coming toa new agreement the 
next day releasing the old one—then the 
stranger may be allowed in a Court of 
Equity to enforce his rights under the son- 
tract : but that the whole application of this 
doctrine depends upon its being made out 
that upon the true construction of the 
contract such a beneficial right is given. 
Cotton, L. J., says :—'Now, of course, as & 
general rule, a contract cannot be enforced 
except by a party to the contract ; and either 
of the two persons contracting together can 
sue the other, if the otheris guilty of a breach 
of or does not perform the obligations of 
that contract. Buta third person—a person 
who is not a party to the contract— cannot 
do so. That rule, however, is subject to 
this exception: if the contract, although 
in form it is with A, is intended to secure 
a benefit to B, so that B is entitled to say 
he has a beneficial right as cestui que trust 
under that contract; then B would, in a 
Court of Equity; be ‘allowed to insist upon 
and enforce the contract.” The distinction 
between Courts of Equity and Common Law 
does not exist in India, But the excep- 
tion referred to by Cotton, L. J., necessarily 
pre-supposes that the trust has already been 
created, that the progress towards being a 
trostee has been completed, as I have already 
pointed out. 

It would, therefore, appear that some of 
Sir Lawrence Jenkins’ remarks in Deb Narzan’s 
case (2) might be misleading if they are not 
read in connection with the facts of the 
particular case. 

In connection with the law as enforced by 
the Courts of Equity in England it may be 


(11) (1880)5 Q. B. D. 518 at pp. 526, 527; 50 L. J, 
Q. B. 90; 44 L. T. 454; 29 W. R. 259; 54 J. P. 420. 
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well to refer to In re Empress Hngineering Co., 
(10) which contains the following comment by 
James, L. J., on Gregory v. Williams (6) most 
neatly approaching to the contention put 
forward on behalf of the appellant: “In 
Gregory v. Williams (6) the man with whom 
the contract-was made was one of the plaint- 
iffs, and the only defence there would have 
been misjoinder of plaintiffs, and that is a 
defence which the Court was not likely to 
view with much favour.” In Deb Narain’s 
ease (2) the original promisee was not a 
plaintiff, bat he was one of the parties to the 
suit. 

The agati may, therefore, be shortly stated 
that no case has been cited tous in which, 
unless the contract has been partly or fully 
performed, so that a trust has’ been already 
created, a suit ona contract has, under 
circumstances similar to those with which 
we have to deal, been allowed to be maintain- 
ed without the presence on the record of all 
the. parties to the contract, and no English 
case has been cited in whichone of such 
parties is not a plaintiff. 


It has been pressed upon us, however, that 
we are not bound necessarily to follow the 
Jaw as laid down by the English Couris; that 
in the absence of legislative provisions the 
law of our Courts is that indicated by justice, 
equity and good conscience. One of the 
circumstances owing to which it has been 
suggested that ihe rule that ougLt to be 
followed by us. must be different from that 
which prevails in England is that the 
definition of consideration contained in the 
Indian Contract Act, section 2 (d), does not 
require that consideration should necessarily 
move from the party seeking to enforce the 
contract. This circumstance may not be so 
relevant to the point under consideration as 
might at first appear; for the definition of 
‘consideration’ inthe Indian Contract Act 
has direct reference in its very terms to tke 
parties to the contract who are referred to in 
the Act as the promisor and promisee. The 
effect of section 2 (d) is that if a promisee 
wishes to have the contract enforced, his 
promisor cannot object that the consideration 
proceeded from a third party, and not from 
the promisee seeking to enforce the contract. 
Ilt does not seem to me to be equally clear 
that the definition can affect the question 
whether a third party (who is neitker the 
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promisor nori the promisee) can enforce the 
contract. If Aand B agree that in considera- 


_ tion of X paying tẹ B Rs. 100, B will repair 


A’s house, it is true that A ean enforce the 
contract against B, who cannot object that 
he received the money from X and not from A 
(though if X does not pay, there may be a 
failure of consideration and B may be 
entitled to rescind the contract on that 
account). On this point the Bnglish Law 
does not seem to be different; Davenport v. 
Bishopp (12), Gandy v. Gandy (6). But is 
the definition of any assistance in considering 
whether X can sue ona contract by which 
A promises B that A will pay to X Rs. 100? 
The definition refers to the third party 
*(X) as the person from whom the consider- 
ation moves; not as the person (being neither 
the promisor nor the promisee) for whase 
The definition 
can, therefore, have only a remote bearing on 
the totally distinct question whether a person, 
who benefits by a contract but whois not 
the promisee, can sue on the contract. 

Finally it has been contended that the 
rule against a stranger toa contract being 
allowed to sue is one merely of procedure and 
that we should not hesitate to disregard it in 
order todo justice. Itis indeed described 
asarule of procedure by Willes, J., in Gray v. 
Pearson (13), but in terms which are far from 
implying that, therefore, the .rule is opposed 
to justice and should be disregard- 
ed. Hesays: “I amof opinion that this 
action cannot be maintained, and for the 
simple reason,—a reason not applicable to 
merely the procedure of this country, but one 
affecting all sound procedure,—tnat the 
proper person to bring an action is the person 
‘whose right has been violated, Though 
there are certain exceptions tothe general 
rule, for instance, in the case of agents, 
auctioneers, or factors, these exceptions are 
intruth more apparent than real.” 

It was pressed before us, however, that the 
Privy Council have definitely stated that 
Tweddle v. Atkinson (5) was not applicable 
to the facts and circumstances of the case 
before them, and that serious injustice 
might result if the Common Law doctrine had 
been applied thereto and this supplied, (in 


(12) (1848) 68 Eng. Rep. 201; 2 Y. and 0.0. O. 451; 
12 L. J. Ch.492; 7 Jur. 1077; 1 Ph. 698; 65 R. R. 483, 
(18) (1870) 5 O. P. 568; 28 L. T. 416. 
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the words used in Deb Narain v. Ram Sadhin 
Mandal (2), “ample authority for saying that 
the administration of justice in these Courts is 
not to be in any way hampered by the doctrine 
laid down in Tweddle v. Atkinson (5).” It seems 
to me with great respect that this argument 
is based on a misapprehension of the Privy 
Council decision. Their Lordships only say 
that the Common Law doctrine did not apply 
to the facts and circumstances of the case 
before them, but that doctrine would nob, it 
seems to me, be applicable in Hogland in a 
case whereimmoveable property is specifically 
charged for the sole benefit of a third party 
in consideration of her marriage and where 
she is a minor whose natural guardian is a 
party to the contract and when the marriage 
has already taken place and everything done 
to complete the creation of the trust. Their 
Lordships of the Privy Council do not purport 
to go beyond what the Courts of Equity 
would have done in England, this is expressly 
‘stated -by them. Assuming, however, that 
they intended to say that the law prevailing 
in England should not be applied in disregard 
of the circumstances in India —and that would 
vot be any new proposition—it is necessary to 
bear in mind that in any case a person who is 
not a party to the contract cannot be permitted 
to enforce it without being subject to all the 
equities which would be present between the 
parties themselves, and this would almost in- 
variably necessitate that. all the parties to 
the contract should be impleaded in the suit: 
the question whether the contract is revokable 
at the option of either of the parties or 
whether it has been altered by mutual consent 
or been performed in part, whether the parties 
can be restored to their original position and 
other similar questions would have to be 
considered and would affect the third party’s 
claim. See fn re Empress Engineering Oo, (10) 
and the interlecutory remarks of Jessel, M. R., 
during arguments; and per Grant, M. R., in 
Gregory v. Williams (6). 

In all these respects the plaintiff's suit is 
defective. 

Tam, therefore, of opinion that the principle 
that the proper person to bring an action is the 
persou whose right has been violated [See per 
Willes, J., in Gray v. Pearson(13)], a principle 
recognised both by Common Law and Equity 
[See per Lord Lindley In re Rotherham Alum 
ana Ohemical Company (9)], applies in India 
also no leva bhau in Hogland and that, except 
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in cases which are not material at present, the 
person who acquires aright to enforce acon- 
tract of such a nature as we have to deal with 
is the promisee and not a stranger to the 
contract, who may benefit under the contract, 
and that, therefore, the lower Courts were 
right in dismissing the plaintiff’s suit. 

The appeal will be dismissed witb costs. 

AYLING, J.—I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 
Seconp Civit APPrAL No. 233 or 1912, 
| December 23, 1913, 
Present: ~Mr. Lindsay, J. C. 

Thakur SARDAR SINGH —Puarntiss— 

APPELLANT 
versus 
GAJA SINGH AND OTHERS ~Derenpanrs— 
RESPONDENTS. 

JTandlord and Tenant—Possession of plots of land 
with trees thereon, suit for —Trees planted by tenant on 
his cultivatory holding before accrual of tenancy, effect 
of, ejectment decree upon—Groves, custom in respect of, 
as recognised in Oudh. 

When a landlord obtains a decree for ejectment 
against a tenant, the latter is bound, in the absence 
of any special rule or custom to the contrary, such 
as that existing in the case of groves, to deliver over 
possession of the trees along with that of the culti- 
vatory holding on whioh they stand, even though 
they were planted by him before he acquired the 
status of a tenant. 

Chandi Singh v. Syed Arjumand Ali, 2 0. C. 281, 
followed. 

Umrao Singh v. 
distinguished from. 

Appeal from the decree of the Additional 
District Judga, Lucknow, dated 23rd March 
1912, upholding that of the Munsif, South 
Unao, dated 13th April, 1911. 

‘Dr. Nazir-ud-din Hasan, for the Appel- 
lant. 

Babu Prabhat Chandra Gupta, for the Re- 
pondent. 

JULGMENT.—This isa plaintiff’s appeal 
oub of a suit brought by him for possession 
of certain plots of laud and of the trees 
standing upon them. The facts of the case 
are as follows:—The plots in question are 
situated ina mahal, called Mahal Sultan Singh, 
in the village of Sheikhpur Nari. According - 
to the plaint the defendants were cultivators 
iu posaesalon of e sumber of fields situated in 
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this mahal from which they were ejected 
in the year 1909 under orders of the Revenue 
Courts. The plaintiff issued notices of ejest- 
ment tothe defendants. The notices were 
contested and the case was fought out to the 
Board of Revenue. The notices were upheld 
andin execution of the decree possession of 
these plots was delivered to the plaintiff in 
June 1908. It was brought to notice in the 
sourse of ejectment proceedings that certaizi 
trees stood upon sore of the plots in question. 
A plea was put forward apparently that these 
trees were the property ofthe defendants, 
The question as to rights in the trees was 
not determined inthe Revenue Courts. ib 
was left open for decision by the Civii Courts, 
After’ possession had been delivered through 
the Revenue Courts, itis alleged that the 
defendants unlawfully resumed possession 
of seven plotscn which trees were standing 
and also of three plots Nos. 1431, 1482 and 
1204/3 in which it would appear there are 
no trees at all. The plaintiff, therefore, 
sued for ejectment of these defendants as 
trespasgers from the ten plots just referred 
to. The defence set up by these persons was 
that they were owners of the plots and of the 
trees. Jt has been proved, however, and 
accepted as a fact that these defendants were 
ejected by notice from the plots in suit by 
the Revenue Courts on the footing that the 
plaintiff was the landlord and that they were 
tenants. The first Court found that the 
plaintiff was the owner of the patti and that 
“the defendants had been ejected in due course 
of law by the Revenue Courts. With regard 
tothe trees, however, the Mansif came to 
the conclusion thatthey had been planted 
at a time when these defendants were 
owners of the lands in question. The 
Munsif was of opinion that the possession 
of the defendants over these trees was not 
unlawful inasmuch as the Revenue Oourts 
had not decided any question as to the title 
to the trees. He, therefore, refused to decree 
the suit in so far as concerned the plots on 
which the trees were standing. He gave the 
plaintiff a decree for the ejectment of the 
defendants from the three plots Nos. 1431, 
1432, and 1204/8, and also for a small 
amount on account of dameges. This decree 
has been upheld in the Court of the Addition- 
“al District Judge. The plaintif comes here 
in second appeal and his case is that his claim 
ought to have been decreed in full, inasmuch 
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as, it having been found that the plaintiff 
was the owner of the plots in dispute, it muat 
be presumed that he is also the owner of the 
trees on the principle that trees which are 
planted on land go with the land. Both the 
Courts below have stated in their judg- 
ments with reference to certain litigation 
which took placa in or about the year 1904 
that it was found that the relation between 
the plaintiff and the defendants with respect 
to these plots was not that of landlord and 
tenant but of mortgagor and mortgagee. The 
lower Appellate Court seems to have come 
to the conclusion that subsequent to the year - 
1804, some contract was entered into batween 
the parties by which these defendants became 
the tenants of the plots in suit. It appears 
now, however, that the litigation of 1904 did 
mobin any way relate to the land which 
formed the subject-matter of the present case. 
Any discussion, therefore, of what was decided 
in the litigation which terminated in 1904. 
appears to bə irrelevant. The learned 
Additional Judge was referred to a case 
reported as Chandt Singh v. Syed Arjumand 
Ali (1), in which it was held that the eject- 
ment of a tenant from his holding extin- 
guished the right in the trees which he bad 
planted in it during the continuance of the 
tenancy. The learned Judge distinguished 
this case from the preseut case by pointing 
out that it seemed to be proved that here 
the trees had been planted before the tenancy 
of the defendants commenced. That is 
perhaps a valid distinction between the two 
cases. Butit appears to me that the case 
mustbe decided on ordinary principles of 
law. I think it may rightly be said that in 


India the Courts have recognised the appli- 


cation of the maxim “Quicguid plantatur solo, 
solo cedit” and this being so, ib would seem 
to follow that when a person described as 
a landlord obtains a decree ‘for ejectment 
against other persons who are described as 
his tenants, the latter are bound to deliver 
over possession of the trees as well as of 
the land. ThatI think isthe ordinary law, 
applicable to cases of this kind. The law, - 
of course, may be modified by custom and 
the existence of a custom has been recognised 
in Ondh in respect of groves, vide the ruling 
of Umrao Singh v. M, Ali Raza Khan (2), 
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where it was laid down by one of the learned 
Judges that the general custom of the country 
is that where a tenant possesses groves in a 
village his right to retain the treesin those 
groves continues antil he dies without heirs 
or absconds from the village with the inten- 
tion of totally abandoning the trees, and 
that ejectment from the eultivatory holding 
or residence in a neighbouring village does 
not amount to an abandonment of the trees, 
That case, it will be observed, wasone in which 
the plots covered by the groves were plots 
distinct from the plots which the tenants 
held in cultivation. In the present case, 
however, we must take it that the plots in 
dispute were all being cultivated and that 
none of them sonstituted a grove within 
the meaning of that expression as used in the 
case just referred to. Had the plots not been 
in the defendants’ cultivation as tenants, the 
Revenue Courts would not have passed any 
order for ejectment. While, therefore, it 
may be said that undera custom obtaining 
in Ondh the rights of a tenant to trees in 
the groves situated on plots, which are distinct 
from the plots which he oultivates, are not 
extinguished by ejectment from the holding, 
there does not appear to be any special rule 
or custom which modifies the ordinary law 
with respect to trees which stand in fields 
which are in actual cultivation, This being 
so, I think this appeal should be allowed. I 
am undble to find that the defendants, who 
have been found to be tenants, after being 
ejected from plotsin their cultivation are 
entitled in any way to retain possession of 
trees standing in these plots. I, therefore, 
allow the appeal and direct that the plaintiff 
be given a decree for possession of the plots 
in suit and of the trees standing thereon. 

As regards damages, the amount awarded 
by. the Court of first instance and in respect 
of which the plaintiff has made no appeal 
will stand, The appellant will get pro- 
portionate costs in all three Courts. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Szoonp Cryin Arrear No, 2368 or 1912, 

February 13, 1914. 
Present:— Mr. Jostice N. R. Chatterjea and 
4 Mr. Justice Teunon. 

BONOMALI ROOJ—Desvrenpayt— 
APPELLANT 
VOTSUS 
MOKUNDA LAL GHOSE AND ANOTHER — 
PLAINTIFFS — RESPONDENTS, 

Easement—Light and air —Obstruction—Test of right 
—Nuisance—Substantial interference with comfortable 
enjoyment—Blocking up plaintif’s window to emtent of 
three-fourths. 

The test of the interference of the right to light 
and air is whether the obstruction complained of is a 
nuisance; in other words, whether there has been a 
substantial interference with the comfortable enjoy- 
ment of premises, 

Colls v. Home and Colonial Stores Ld., (1904) A. C. 
179; 73 L. J. Ch. 484; 53 W. R. 80; 90 L, T. 687; 20 T. 
L. R. 475, followed. 

The fact that a wall has been erected right against 
the window blocking it upto the extent of three- 
fourths would render it very probable that there has 
been a substantial interference with the access of 
light and air, but the question must be decided upon 
evidence when the defendant asserts that there 
has been no such obstruction. The mere fact that 
the wall erected by the defendantis in close proximity 
to the window of the plaintiff’s house, is nob decisive 
of the matter. 

Appeal from the decree of the District 
Judge of Birbhum, dated July 22nd, 1912, 
reversing that of the Munsif of Suri, dated 
July 17th, 1911. > 

Babu Bipin Bihari Ghosh, for the Appel- 
lant. 

Dr. Dwarka Nath Mitter, for the Respond- 
ent. 

JUDGMENT.—This appeal arises out of 
a suit for the establishment of the right to 
light and air to a house belonging to the 
plaintiff and for injunction, The plaintiff 
alleged in the plaint that he had a prescrip. 
tive right to the light and air and the 
defendant by erecting a wall close to the 
window of his house had obstructed the light 
and air, which he had no right todo so. The 
defendant denied the right and also pleaded 
that the access of light and air had not been 
obstructed by the building erected by him. 
The only issue, however, on the merits 
framed in the case was whether the plaintiff 
had “any right of prescription, in respect of 
light and air”. No issue was framed upon 
the question how far the light and air had 
been obstructed. The Munsif held in effect 
that the obstruction was not such as to 
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render the house unfit for the ordinary 
purpose of habitation or business, and accord- 

ingly dismissed the suit. 

The learned Judge on appeal 
his judgment that although there was a 
denial of all the material allegations in the 
plaint, the written statement did not contain 
the allegation that the walling up will not 
render the room uninhabitable. But the 
defendant in the llth paragraph of his 
written statement stated that there was 
sufficient access of light and air to the plaint- 
iff's house, and that there could be no 
obstrustion tothe same by the wallof the 
defendant’s house. No issue, however, as 
pointed out above, was framed on the point. 

Then the learned Judge says that three- 
fourths of the window to the east of the 
plaintiff's house had been blocked up and 
the effect of the Munsif’s judgment will be 
that the window will be completely blocked 
up, that it is not a case of mere diminution 
of light and air, but of entire cessation, and 
that the authorities cited by the Munsif do 
not apply to a case where the obstruction is 
built right against the opening through 
which the easement is engaged, completely 
blocking it up. 


lt is not clear how the result of the 
Munsif’s judgment will be that the window 
will be wholly blocked up or why the princi- 
ple upon which the Munsif relied does not 
apply to a case where the obstruction is 
built right against the window. The de- 
fendant. has built upon his own land and the 
question to. be considered is whether by 
reason of the building erected by him the 
obstruction to ight and air to the plaintifi’s 
premises is such as to cause what is techni- 
cally called a nuisance, in other words 
whether there bas been a substantial inter- 
ference with the comfortable enjoyment of 
the plaintifi’s premises. The fact that a 
wall has been erected right against the 
window blocking it ap to the extent of 
three-fourths would render it very probable 


that there has been a substantial interference : 


with ike access of light and air, but the 
question must be decided upon evidence 
when the defendant asserts that there has 
been no such obstruction. Tha mere fact 
that the wall erected by the defendant is 
in closs proximity to the window of the 
plaintifi’s house, is not decisive of the matter. 
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A five storied building erected at a distance 
of three feet may cause obstruction to the 
light and air to a greater extent than a small 
one storied bnilding erected at a distance of 
one foot, only. Had the building erected by 
the defendant blocked the window of the 
plaintiff's house to the extent of one-fourth 
or one-third only, we do not think it coald 
be contended that no enquiry was necessary 
whether there had been a substantial inter- 
ference. Ifso, can it be affirmed as a matter - 
of law that no enquiry is necessary in a case 
where the window is blocked up to the 
extent of three-fourths? The question is 
one of degree, and the determination of the 
matter in each case must depend upon 
whether, owing to the obstruction complained 
of in any particular case, there is such a 
deprivation of light and air as to make a 
dwelling house substantially less comfort- 
able, 


As pointed outin Oolls v. Home and Onlonial 
Stores Limited (1), “The test of the right is 
Haus whether the obstruction complained of is 
a nuisance, and..... .the value of the test makes 
the amount of right acquired depend apon 
the surroundings and circumstances of light 
coming from other sources, as well as the 
question of the proximity of the premises 
complained of’. No doubt, the fact that thé 
defendant has built right against the window 
blocking three-fourths of it will bea very 
material element in determining the question, 
but we do not think the-case can be decided 
without going into evidence, having regard 
to the fact that the defendant denied the 
obstruction to light and air and the Court 
of first instance found that there was no 
actionable interference, 


Under the circumstances we think an issue 
ought to be raised whether by reason of the 
defendant’s having erected the building, 
there has been a substantial interference 
with the comfortable enjoyment of the 
plaintiff's house. The judgments and’ 
decrees of the Courts below are accordingly 
set aside, and the case sent back to the 
Court of first instance for re-trial. That 
Court will frame the issue indicated above, 
allow both parties to adduce evidence on 
the point and then decide the case upon the 


(1) (1964) A. 0.179; 73 L. J, Uh. 484; 53 W. R. 30; 
90 L. T. 687; 20T, L, R, 475. 
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evidence according to law. Costs to abide the 


result, 
Decree set aside; Oase remanded, 


LOWER BURMA- CHIEF COURT. 
. First Orvit APPEAL No. 150 or 1912. 
April 8, 1914. 
Present:—Mr. Justice Hartnoll, Offg. Chief 
. Judge, and Mr, Justice Ormond. 
NALLAN CHETTY AND oraers—~ 
APPELLANTS 
versus 
MUTHUSAWMY PILGAI—Responpent. 

Jurisdiction— Lower Burma Town and Village Lands 
Act (IV of 1898), ss. 15 (2), 41—Jurisdiction of Civil 
Courts. 

Sections 41 (a) and 15 (2) of the Lower Burma Town 
and Village Lands Act donot debar a Civil-Court from 
adjudicating the rights of two private persons liti- 
gating over land which is at the disposal of Govern- 
ment. . 

Mr, J. B. Das, for the Appellants. 

Mr. P. D. Patel, for the Respondent. 

JUDGMENT, 

HARTNOLL, Orre. C. J.—The - appellants 
brought a suit against the respondent for a 
declaration that he had no rightor title to or 
interest in a certain piece of land together with 
the house on it and for possession of the same. 
Their case is, in another suit they obtained a 
final decree against one Tangaperumal Pillai 
ordering the latter to give up possession- of 
the properties covered by the said decree to 
them and that the property in suitis one of 
the properties included in the said decree. 
The respondent pleaded ignorance of whether 
the appellants had obtained the decree they 
alleged and said that he and Tangaperumal 
Pillai were great friends, that Tangaperumal 
represented to him thatthe land in question 
which was vacant belonged to him and that 
he (Tangapernmal) would make a gift of it to 
him as the land was of no useto himif he 
(respondent) cared to have it, that thereupon 
in the month of May 1904 he took possession 
of it, bailt a house on if and has been in 
occupation of the house ever sincsthe year 
1905. Amongst other grounds taken respond- 
ent alleged that Tangaperumal had no right, 
title or interest in the land, that it was a 
village site and belonged to the Government 
and he submitted that under section 15 (2) 
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of the Lower Burma Town and Village Lands 


“Act the question whether Tangaperumal bad 
_ acquired a landholder’s right in respect of 


the land should be referred to the Revenue 
Court. The Distret Judge sent the proceed- 
ings to the Deputy Commissioner, Hantha- 
waddy, in order that he might determine 
whether the site in dispute was at the 
disposal of the Government or whether a 
landholder’s rights had been acquired under 
the Lower Burma Town and Village Lands 
Act. The Deputy Commissioner found that 
appellanta were not in possession and he was, 
therefore, under section 12 of the Act unable 
to entertain their claim to a declaration that 
they had acquired a landholder’s right in 
respect of the land. The Commissioner 
found that Nallan Chetty had not acquired a 
landholder’s right in respect of the land. 
The District Judge then dismissed the suit 
on the ground that he had no jurisdiction to 
entertain it. An appeal is now laid and it is 
urged that he had jurisdiction to do so. If 
jurisdiction is barred, itis barred under section 
AL (a) of the Lower Burma Town and Village 
Lands Act. I have just discussed the scope 
of that section in Second Civil Appeal No. 76 
of 1913 and would hold the same in this case, 
namely,when two private persons are litigating 
over land which is at the disposal of Govern- 
ment the Civil Court is not debarred from 
adjudicating in the matter. Chapter V of the 
Lower Burma Town and Village Land sAct was 
not relied on in this case, but section 15 (2) 
was. I donot ses how that section is applicable 
to show-that the jurisdiction of the Civil Court 
is barred. It may be probably that no such 
question is necessary in deciding on the 
rights of the parties in this case between 
them also, but if it does arise and will govern 
the case, judgment must begiven in accordance 
with the decision of the Revenue Officer. £ 
would set aside the decree of the District 
Court and remand the case to be heard on its 
merits; costs to follow the final result. 

I would also give appellants a certificate 
to receive back the value of the stamp paid 
on their memorandum of appeal. 

Ormond, J.—I concur. 

Appeal allowed; Oase remanded 
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< SANAL PERSHAD Y. BALAK RAM. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 
Ssoonp Orvit Appear No. 255 or 1912, 
November 27, 1913. 
Present: —Mr. Tindeay: J. 0, 
SANAI PERSHAD AND OTHARS— PLAINTIFFS 
— APPELLANTS 
versus 


BALAK RAM — DEFENDANT —Responpent. 

Custom of village, proof of —Ikrar-i-malikan-e-deh 
dictated by landlords alone, how far proof of custom re- 
corded therein— Admissibility of evidence —Instances, 
citation of, in proof of custom, tf indispensable—Trees, 
transferability oj. 

The entries in Ikrar-i-malikam-e-deh recording a 
village custom as stated by the landlord is, in the 
absence of fraud or grievous error, binding upon 
persons whose interests are affected by reason of 
those entries, even though the said entries were not 
prepared in the presence of, and were not attested 

- by, such persons. 

Riasat Ali v. Gokul, Select Cases (Jwala Prasad,) 

Appendix, p. VII, followed. 


Statements in Ikrar-i-malikan-e-deh and kindred 
documents regarding a custom are admissible in 
evidence to prove the custom. 

It is not an indispensable condition to cite instances 
in proof of an alleged custom. 

Appeal from the decree of the District 
Judge, Fyzabad, dated 14th May 1912, 
upholding that of the Munsif, Fyzabad, dated 
15th February 1912. 


` Pandit Gokaran Nath Misra, for the Appel- 
lants. 


Babu Surendra Nath Roy, holding brief 
for Babu Aditya Prasad, for the Respond- 
ent. x 


JUDGMENT.—The point for decision in 
this case is whether or not certain trees 
which were purchased by the defendant, 
Babu Balak Ram, in execution of a decrae were 
capable of transfer, The decree was obtained 
against three persons, Gauri Shanker, Sheo 
Parshad and Thakur Parshad, the sons of 
Ganesh, The trees stand on No. 237 in a 
village which is admittedly the property 
of the plaintiffs in suit. The case for the 
plaintiffs was that the owners of these 
trees under the village custom as recorded in 
the lIkrar-t. malikan had no power to transfer 

-them without the consent of the proprietor, 
This custom was denied by the defendant. 
Both the Courts below have found that the 
custom set up by the plaintiffs was not proved 
and have dismissed the suit. In appeal the 
argument is that the custom was sufficiently 
proved by theprovisious of the férar- malikan, 
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Ib may be noted that both parties prodaced 
some oral evidence which did not carry any 
weight with the Courts below. Iu par- 
ticular the defendant produced a large number 
of witnesses to prove. the instances in 
which trees had been transferred by sale, but, 
as was remarked by the Court of first instance, 
these instances did not carry the defendant's 
case to the point of establishing the custom, 
inasmuch as there was no evidence “to 


show whether the cases referred to were cases” 


in which the permission of the Talugdur was 
sought or whethér again the persons who 
transferred the trees were, grove holders 
who owned the land. Practically, therefore, 
the only evidence which was worth con- 
sidering was the statement of castom as 
containedin the Ikrar-t-malikan-e-deh, The 
Court of first instance was of opinion that the 
provisions of this Ikrar-t-malhikan-e-deh did 
not amount to a proof of custom inasmuch 
as the statements contained in it were 
dictated by the landlords and were thus, in 
the opinion of the Munsif, only an expression 
of the landlords’ views. The Munsif pointed 
out that there was nothing to show that 
grove holders or other persons interested in 
trees assented to the various statements 
which were made in the Ihrar-t-malikan. He 
algo was of opinion that the terms were hard. 
This view was also taken by the learned Dis- 
trict Judge in appeal. He stated in his judg- 


ment that the plaintiffs ought to have given ` 


evidence to show on what terms the trees in 
suit had been allowed to be planted. He 
pointed out that the person wko had planted 
these trees was cot a tenant of the village 
but a man from one of the towns and 
that, 
would have planted trees upon the same 


conditions which would be acceptable to the 


tenants in the village. So far as the pro- 
visions of the Ikrar-¢-maltkan are concerned 
they are without doubt in favour of the 
case set up by the plaintiffs. We have 
first a statement of ths various rights of 
the proprietors of the village with respect 
to trees. Then we have another provision 
relating to those grove-holders who got 
decrees at the time of the Settlement and 
finally it is declared that owners of trees 
not holding under a decree have only the 
right to the usufruct of the trees and have 
no power to cut down or dispose of the trees 
without the permission of the superior proprie- 


therefore, it was not likely that he. 


` 
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tor. So far as the argument that the grove- 
holders were not consulted at the time of the 
preparation ofthe [érar-2-malikan is concerned, 
I think, that is disposed of by a raling of this 
Court which is reported as Reasat Ali v. 
Gokul (1). In that case an argument 
was put forward that the entries in the 
tkrar t-malitan were not prepared in the 
presence of tenants and were not attested 
by them and were, therefore, not binding. 
As to this Mr. Oapper observed that as 
tenants are not proprietors their assent was 
not required any more than, speaking 
broadly, it would be required to a state» 
ment as to how a Taluqdar managed his 
estate, : 


. It was, laid down that in the absence of 

fraud orof grievous error the entries in 
the Ikrar.z-malikan were binding on the 
tenants. I think this ruling ought certainly 
to be followed as touching any question 
of custom. It appears to me that the state- 
ments of the proprietors of the village, 
who are permanently settled there, would be 
far more valuable than the statemauts made 
by tenants whose connection with the village 
is more or less precarious. There is no 
ground for suggesting that in the present 
case there was any fraud in connection with 
the preparation of this statement of custom, 
nor can it, I think, besaid that the entries 
work any grievous wrong to the teusants. 
The provisions contained inthe Ikrar-z-malikan 
appear to me to be in conformity with thoss 
which are generally found throughout Oadh, 
and I am not prepared to say that it is in 
any way unreasonable to lay down that a 
person whois permitted to plant treas in 
the ground belonging to the proprietor of 
the village should be restrained from disposal 
of them without the proprietor’s consent: 
As regards the admissibility of statements 
in the Ikrar-i-maltkan and kindred documents 
on a question of custom, L think, the law is 
now well settled and in the present instances I 
hold that the [krar.? malikan was a sufficient 
proof of the custom which the plaintiffs seb up, 
As regards the citation of instances in proof of 
a custom, there is araling of this Court to the 
effect that this is nob an indispensable condi- 
tion,and I am not, therefore, prepared to accapt 
the dietum of the lower Appellate Court that 
. the plaintiffs in the present case were bound 


(1) Select Cases (Jwala Parshad) App. VIL. 


INDIAN OASES. 


963 


to quote instances in supportof the custom 
they put forward. 

It would seem that all the possible instances 
of transfers of trees in this village were 
given by the defendant and there were none 
left for the plaintiffs to refer to, and I have 
already pointed out that both the Courts 
below- discarded the instances put forward 
by the defendant as proof of a custom 
contrary to that alleged in the plaint. I hold, 
therefore, that the rights of this case are with 
the plaintiffs. 

. I allow the appeal, set aside the decision of 
the Court below and direct that the claim be 
decreed with costs in all Courts. 

i Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp CivIL Appear No. 207 or 1913. 
April 9, 1914, 

_ | Present:—Sir Henry Richards, Ka, 
Chief Justice,and Justice Sir P. O, Banerji, Ka, 
SHEO NAIK RAM—Putaintire— 
APPELLANT 
versus 
SHEO RAM AND anoTrHER—~DEFenDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 59—Mort. 
gage—Immoveable property—Rights and interests of 
grove-holder in grove —Registration. 

Rights and interests of a grove-holder ing grove 
are rights and interests in immoveable property and 
a mortgage of these rights requires registration. 

Mangal Sen v. Musammat Naoli, 9 Ind, Cas. 478, 
distinguished. 

Second appeal from the decision of the 
Additional Judge of Allahabad, dated 18th 
November 1912. 

Mr. Huribans Sahai, for the Appellant. 

Mr. Damodar Das, for the Respondent. 

JUDGMENT.—This appeal arises ont of 
a suit brought on foot of a morigage dated 
the 14th of July 1906. The plaintiff seeks 
a sale of the mortgaged property which is 
described as @ grove containing 19 mango 
trees and six mahua trees, The mortgage itself, 
on the face of it, is a mortgage of the grove. 
The boundaries are given and a statement is 
given where the mango trees are and where 
the mahua trees are. Both the Courts below 
have heid that the deed in question was 
mortgago of immoveable property and requirea 
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registration under the provision of section 
59 of the Transfer.of Property Act as 
amended by Act VI of 1904, It is admitted 
that the deed ‘was not registered and the 
Courts below have accordingly dismissed 
the plaintiff's claim. The only question to 
decide is whether or not the deed constituted 
a mortgage of immoveable property. In our 
opinion the finding of the Oourts below was 
correct. It is quite clear that what the 
mortgagor purported to hypothecate was 
his rights and interests as a grove-holder. 
In our opinion the interests of a grove-holder 
are something more than the rights in 
“standing timber.” The rights of grove- 
holders vary in different villages according 
to local custom or contract, but such rights 
are rights in immoveable property and 
mortgage of these rights requires re- 
gistration. We have been referred to 
the case of Mangal Sen v. Musammat Naoli 
(1). We have referred to the paper-book 
jn that case and we find that the view the 
Court tock of what was mortgaged in that 
case was that it was only the timber planted 
in his occupancy holding by the mortgagor. 
The facts of that case, therefore, are totally 
different from the facts of the present 
case. We dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 
Appeal dismissed. 
(1) 9 Ind. Oas. 478. 


CALCUTTA HIGH COURT. 
Cryit Rutz No. 1486 or 1913. 
January 6, 1914. 

Present: —Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
UPENDRA CHANDRA MITRA 
AND ANOTHER— PLAINTIFFS— APPELLANTS 
versus 
SATCOURI DHAR—Dzrerpant— 
OPPOSITE Party. 

Bengal, N.-W. P. and Assam Civil Courts Act 
(XII of 1837), 8. 19, swb-s. (1) —Suits Valuation Act 
(FII of 1887), s. 8—Court Fees Act (FII of 1870), 
s. 7, cl. V, sub-ct, (e)—Suit—Valuation—Interest 
claimed by plaintif—Vatue of suit is value of interest 
claimed in suit—Jurisdiction. 

The value of a suit is the value of the subject 
matter in controversy, that is, the value of the 
nterest claimed by the plaintif, 
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Ajoodhiya Ohowbey v. Daibee Singh, 3 Agra H. C. Re 
(Rev. App.) 5, referred to. 

Therefore, where a plaintiff seeks to establish his 
right as an occupancy raiyat in a garden and to re- 
cover possession thereof, the value of the suit must 
be determined with reference to the value of the 
interest claimed by the plaintiff, and not with refer- 
ence to the entire interest in the land, that is, tha 


intorest claimed by the plaintiff as also the. 
interest of the superior landlord; and if the 
value of the interest claimed by the plaintiff 


is less than Rs. 1,000 the suit is cognizable by 
a Munsif under sub-section (1) of section 19 of the 
Bengal, N.-\. P. and Assam Civil Courts Act, 1887. 

Jeebraj Singh v. Inderjeet Mahton, 18 W. R. 109; 
Nauhoon Singh v. Toofanee Singh, 20 W. R. 88; 12 
B.L. R. 113 and Chunder Nath Bhuttacharjee v 
Brindaban Shaka, 25 W. R. 39, relied upon, 

Rule against the order of the Court of the 
Additional District Judge of 24-Pergannaha, 
affirming that of the First Mansif of Sealdah. 

Babu Hira Lal Ohakravarti, for the Peti- 
tioner, 

Babus Shb Chandra Palit and Nagendra 
Nath Ghosh, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order directing the 
return of a plaint to the plaintiffs for pre- 
sentation to the proper Court on the ground 
that the Court had no jurisdiction to en- 
tertain the suit. The plaintiffs seek to estab- 
lish their right as occupancy ratyats in a 
garden and to recover possession thereof. 
It has been found that the value of the 
ocoupancy right is Rs. 300; at any rate it 
is fairly clear that the value of the righé 
which the plaintiff seeky to establish is 
less than Rs. 1,000. The Court, however, 
has held that the value of the auit must be 
determined, not with reference to the value. 
of the interest claimed by the plaintiff, but 
with reference to the entire interest in the 
land, that is, the interest claimed by the 
plaintiff as also the interest of the superior 
landlord. In support of this proposition, 
reliance was placed by the Court below upon 
the cases of Aukhil Ohunder Sen Roy v. 
Mohiny Mohun Dass (1) and Furzand Ali v. 
Mehanth Lal Puri (2). These cases, however, 
do not really bear out the view taken by 
the Court below. The question must be 
answered with reference to the terms of sub- 
section (1) of section 19 of the Bengal 
Civil Oourts Act, 1887, which authorises a 
Mansif to entertain all suits of which the 


(1) 5 C. 489; 4 C. L, R. 491, 
(2) B2 0. 268. 


Vol. KAI). . 
KALI PERSHAD Y, THAKUR DEI. š 


value does not exceed Rs, 1,000. Now 
what is the value of this suit? The value 
of the suit is clearly the value of the sub- 
ject-matter -in controversy, that is, the 
value of the interast claimed by the plaintiff. 
{Ajcodhya OChowbey v. Datbee Singh (3)]. 
Consequently the Court was competent to 
entertain the suit, as was laid downin the 
cases of Jeebraj Singh v. Inderiest Mahton (4); 
Nauhoon Singh v. Tofanee Singh (5); Ohunder 
Nuth Bhuttacharjee v. Brinduban Shaha (6). 
Reference, however, was made on behalf of the 
opposite party to the terms of section 7, clause 
(5), sub-clause(e), ofthe Court Fees Act which 
kas no application by reason of section 8 of 
the Suits Valuation Act. We, therefore, 
hold that the Court of first instance where 
the suit was instituted was the only Court 
where the suit could .have been instituted 
and that the order forthe return of the 
plaint was erroneously made. 

The result is that this Rule is made*ab- 
solute and the order of the Court of first in- 
stance, which was subsequently affirmed on 
appeal ‘by the District Judge, set aside, 
Tbe suit will be tried in the Court where 
it was instituted. As the whole evidence 
was taken by the Ooart, we, direct that the 
record be sent down to the Munsifin order 
that he may pronounce judgment after he 
has heard further arguments on the merits. 
The plaintiff is entitled’ to his costs in all 
the Courts up to the present stage. We 
assess the hearing fee in this Court ab two 
gold mohurs. 


Rule made absolute. 
- (9) 3 Agra H..C. R, (Rev App.) 5. 
(4) 18 W. R. 109., > 
(5) 20 W. R. 33; 12 B. LR. 113, 
(6) 25 W. R. 39. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
SECOND Civit Apprat NO, 68 op 1912. 
July 28, 1913. 
`Present:—Mr. Kanhaiya Lal, A. J. ©. 


KALI PHRSHAD AND OTHERS — PLAINTIPES — |, 


APPELLANTS 
versus 
Musammat THAKUR DELAND orTuERS— 


_ Derenpants—Reseorpsnts. 
U. P, Land Revenye’ Act (IIT of 1901), ss. 111, 
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and Revenue Courts 
— Compromise, petition of, filed in mutation proceedings 
—LEstoppel—Mutation proceedings, whether evidence of 
title—Qonsent to entry of one’s name in revenue papers, 
effect of Admission, gratuitous, withdrawal of —Revenue 
Court's decision on questions of title raised in partition 
proceeding bars Civil Court from re-opening those gues- 
tions —Procedure, proper, not adopted by Revenue Court 
in deciding titular questions, effect of ~Objection to par- 
tition filed beyond time fixed by Revenue Court, whether 
entertainable, if partition not yet granted—Partition, 
complete, effect of Appeal from order of Revenue Court 
disallowing objection to partition on ground of 
opposite party being recorded co-sharer, forum of. 


Where in a mutation proceeding the parties had 
filed a petition of compromise whereby the plaintiffs 
agreed to the substitution of the defendants’ names in 
respect of a certain property: 

Held, that the petition did not estop the plaintiffs 
from subsequently suing the defendants for recovery 
of possession of the property, because it did not pur- 
port to convey any title to the defendants or to in- 
duce them to alter their position on the strength of 
the mutation proceeding. 

Muhammad Imam Ali Khan v. Husain Ehan, 26 0. 
81; 25 I. A. 161; 20. W. N. 737, referred to, 

There might be a withdrawal of any gratuitous ad- 
mission, unless there is some obligation not to with- 
draw it, and a mere consent to the entry of the name 
of another in the revenue papers does not create any 
auch obligation, 

Jangi Nath v. Janki Nath, 2 A. L. J. 225, Chokhey 
Singh v. Jote Singh, 1 Ind. Cas. 166; 12 O. ©. 288; 
13 0. W. N. 274 (P. 0.); 11 Bom. L, R. 69; 6A. L. J. 
100; 9 O. L. J. 161; 5 M. L. T. 167; 814.78; 19 M. L. 
J. 123; 86 I. A. 38, referred to. 

A Revenue Court being competent under section 
111 of tha U. P. Land Revenue Act to 
decide a question of title raised in the course of a 
partition proceeding, its decision upon such question, 
on becoming final, operates as a bar to the re-opening 
of the same matter in’ the Civil Court. The mere 
fact that the Revenue Court did not adopt the pro- 
cedure, as laid down in the said section, does not 
detract from its value as a decision of a competent 
Court. 

Nathi Mal v. Tej Singh, 29 A. 604; 4 A. L. J. 578; 
A. W. N. (1907) 190; Jagan Nath v. Tirbeni Sahai, 1 
Ind, Cas, 696; 31 A. 41; A. W. N. (1908) 274, referred 
to. , 4 
A Reyenne Court acting under section 114 of the 
U. P. Land Revenue Act is not precluded 
from dealing with an objection filed beyond the time 
fixed by it for filing objections, if ib hag not up 
to that time taken any action under that section. 

Tulsi Prasad v. Matru Mal, 18 A. 210; A, W. N. 
(1896) 30, referred to. 

A complete partition has the effect in law of 
vesting title in the party in whose favour partition 


has beon carried out, and a Civil Court has no juris- 


diction to go behind it. 

Umar Khan v, Khadim Husain, 9 O. C. 76, Jagan 
Nath Prasad v. Ram Dutt, 11 Ind. Cas, 531; 14 0. C. 
153, referred to. 

Where a Revenue Conrt disallowed an objection 
raising a question of title merely on the ground 
that the opposite party was a recorded co-sharer in 
possession; 
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Held, that the order was appealable to the District 
Jadge or to the Judicial Commissioner, although it 
did not specifically deal with the question of title 
in the right spirit. 

Chedi v. Musammat Jathkora, 4 0. C, 289, referred 
to. 


Appeal against the order of the District 
Judge, Gonda, dated 30th November 1911, 
reversing that of the Subordinate Jndge, 
Gonda, dated the 8th July 1911, i 

Pandit Qokaran Nath Misra, . for the 
Appellants. | 

Babu Aditya Prasad, for the Respondents. 

JUDGMENT.—The plaintiffs-appellants in 
this case sued for the recovery of possession 
of certain property on the allegation that 
they lived jointly with (handika Prasad, the 
husband of the defendants-respondents, that 
on the death of Chandika Prasad in Ostober 
1906 the names of the defendantS were 
entered in the revenue papers with the 
consent of the plaintiffs for their consolation 


_in respect of the share of their husband, that 


in January 1910 the defendants applied, on 
the strength of the entry of their names in 
the khewut, for a partition of the share stand- 
ing in their names and commenced to interfere 
with the plaintiffs’ possession. The defence 
was that Chandika Prasad, the husband of the 
defendants, was living separately from the 
plaintiffs, that according to a custom 
prevailing in the family the widows were 
entitled to succeed to the property left by 
their husband, that the plaintiffs were estop- 
ped from setting up an adverse title by 
reason of their assent to the entry of their 
names in the revenue papers and that the 
defendants had applied fora partition of 


' their shares and were in possession of it by 


making collections in respect of the same. 

The Court of first instance decreed the 
claim. The lower Appellate Court, however, 
held that the plaintiffs were estopped, by 
reason of their assent tothe entry of the 
names of the defendants in the revenue 
papers and the order of the Revenne Court 
disallowing the objection tothe partition, 
from denying the defendants’ title. 

It appears that on the death of Chandika 
Prasad, a petition of compromise was filed by 


“the parties on the 4th March 1907 whereby 


the plaintiffs agreed that the names of the 
defendants might be substituted in the place 


“ of Chandika Prasad in respect of the property 


left by the deceased. That petition does not 
operate as an estoppel because as held by their 
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Lordships of the Privy Council in Muhammad | 
Imam Ali Khan v, Husain Khan (1) it did 
not purport to convey any title to the defend- 
ants or induce them to alter their position 
on the strength of the said proceeding. There — 
might be a withdrawal of any gratuitous 
admission, unless there is some obligation 
not to withdraw it and a mere consent to the 
entry of the name of another in the revenue 


“ papers does not create any such obligation. 


Jangi Nath v. Janki, Nath (2) and Ohokhey 
Singh v. Jote Singh (3), 

The order of the Assistant Collector 
disallowing the objection of plaintiffs Nos. 1, 
2 and 3 tothe partition of the property in 
dispute operates, however, asa bar to the 
adjudication of the same matter in this cage. 
The original application for partition was 
made by Dharkan and Musammat Inder Dei, 
two otherco-sharers in the villages in question. 
The usual proclamation was issued and the 5th 
January 1910 was fixed for the filing of objec- 
tions. On that date the present defendants filed : 
a petition asking the Assistant Collector to 
partition the share standing in their names. 
Plaintiffs Nos. 1, 2 and 3 filed objections on 
the 3rd February 1910 .to the granting of the 
said petition on the ground that they were 
living jointly with Chandika Prasad, the 
husband of the petitioners, and that the 
petitioners were not entitled to any share, 
The learned Assistant Collector disallowed 
that objection that very day on the ground 
thatthe petitioners were recorded as co-sharera 
in the khewat. The objectors then preferred 
an appeal before the District Judge, who held 
that the order of the Assistant Collector 
disallowing the objection was not appealable 
as a decree and thatthe proper remedy for 
the objectors was to have applied to 
the Revenue Court for an amendment of the _ 
khewat and for the postponement of the par- 
tition proceedings perding the decision of 
the partition case. The objectors did not 
appeal against that decision and allowed it to 
become final. The mere fact that the Assistant 
Collector did not adopt the procadure for 
the trial of the question of title laid down 
in section 111 of the U. P. Land 


(1) 26 O. 81; 25 I. A. 161; 2 C. W. N. 737. 

(2) 2 A. L, J. 225, 

(3) 1 Ind. Cas. 166; 13 C, W. N, 274 (P. O); 11 
Bom. L. R. 69; 6 A. L. J. 100; 9 O. L. J. 161; 5 M. L. 
T. 167; 31 A. 73; 19 M. L. J, 123; 361. A. 83; 12 0, 
C. 288. 
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| Revenue Act (IIL of 1901) did not detract 
from its value ass decision of a competent 
Court. The Assistant Collactor was som- 
petent to decide a question of title raised in 
the course of a partition proceeding under sec- 
tion 111 of the Act and whether his grounds 
were valid or erroneous, that decision, if 
- allowed to become final,” operated as a bar 


to the re-opening of the same matter in- 


the Civil Court. The parties admit that 
the partition has since been completed and 
sanctioned by the Collector. The objection 
in the present instance was filed before the 
Court of Revenue had passed an order under 
section 114 of the Act declaring the nature 
and extent of the interests of the persons 
applying for partition, and of any 
other persons who may be affected thereby, 
and detailing, how the partition was to be 
` effected. In Tulsi Prasad v. Mairu Mal (4) 
it was held that the Court of Revenue acting 
under section 113 of Act XIX of 1873 
was not precluded from dealing with the 
objection brought before it by reason of 
such objection not haviug been filed within 
the time allowed by the Court for filing objec- 
tions, the Court not-having taken up to that 
time any action under section 113 of the 
‘said Act. In Nathi Mal v. Tej Singh (5), 
where a proclamation was issued calling 
upon any persons having an interest in the 
property in dispute to appear on a certain 
‘date and to state their objections, if any, to 
the partition and none of them appeared 
before the Revenue Court, but they subse- 
quently filed a suit in the Civil Court asking 
for a declaration of their exclusive possession 
over part of the property which was the 
subject-matter of the application for partition 
in the Revenue Court, it was held that the 
suit was not maintainable. In Jagan Nath 
v. Tirbent Sahat (6), where a ‘plaintiff came 
into Court upon the allegation that a certain 
grove had, upon partition, been wrongly 
‘allotted to the defendant’s mahal whereas it 
- should have been allotted to the plaintiff’s 
mahal and claimed a decree for his title and 
possession, it was held that the cognizance 
of such a suit by the Civil Court was barred. 
Plaintiff No.4 was made a party to the 
objection proceeding but was not represented 
“therein by a next friend or guardian ad litem 


(4) 18 A. 210; A. W. N. (1896) 30. 
(5) 29 A, 604; 4 A. L. J. 578; A. W. N. (1997) 190. 
(6) 1 Ind. Cas. 696; 31 A. 41; A. W. N. (1908) 274. 
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who could file an objection to the partition. 
He, however, joined the other objectors 
through his next friend in the appeal from 
the order disallowing the objection, The 
appeal w:s unsuccessful. 

A completed partition has the effect in 
law of vesting a title in the party in whose 
favour the partition has been carried out. 
Umar Khan v. Khadim Husain (7) and a 
Civil Court has no jurisdiction to go behind 
it. Jagan Nath Parshad v. Ram Datt (8). 

In Chedi v. Musammat Jatkora (9), where 
an Assistant Collector disallowed an objection 
raising a question of title merely on the 
ground that the opposite party was a 
recorded co-sharer in possession, it was held 
that his order was appealable to the District 
Judge or to this Court, though the order did 
not specifically deal with the question of title 
in the right spirit. 

The appeal, therefore, fails and is dismiss- 
ed with costs, 


Appeal dismissed. 
(7) 9 O. C. 76. 
(8) 1L Ind. Oas. 531; 14 O. C, 153, 
(9) 4 O. C, 289. 
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CALCUTTA HIGH COURT. 
Saconp Civit Appeat No. 3788 or 1912. 
April 15, 1914, 
Present: —Mr. Justice N. R Chatterjea and 
Mr. Justice Beachcroft. 
JADU NATH DAS —Dzerenpanr—~ 
APPELLANT 
versus 
Maharaja MANINDRA OHANDRA 
NANDI BAHADUR — PANTI — 


RESPONDENT. 

Landlord and tenant —Enhancement of rent —Home. 
stead land—Kabulyat executed by tenant —Stipulation 
that increased rent would be paid on increased area 
found on measurement—Area in boundaries ~Landlord, 
if entitled to additional rent on excess area being found 
to be in tenant's possession—~ Prevailing rate in vicinity 
—If rent stated in kabulyat to be enhanced according 
to prevailing rate ın vicinity -Procedure to be adopted 
by landlord. 

Where there is an express stipulation ina kabulyat 
that the landlord is entitled to excess rent in case 
the areaof the land let ont and described within 
certain boundaries be found on measurement to be more 
than what is mentioned in the kabulyat, the landlord is 
entitled to rent for the excess land which the tenant 
is found to hold within the boundaries mentioned 
in the kabulyat. 
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JADU NATH DAS v. MANINDRA OHANDRA NANDI. 
-I£ the rent of a tenant in respect of a homestead 
land is nota fixed one and the rent paid by him is 
inadequate, the landlord can call upon him to pay 
such rentas is proper and if the tenant-does not 
agree to this, the proper course for him is to give 
the defendant a proper notice to quit and then to 
sue him for ejectment. 

A landlord is not entitled to a decree for enhanced 
rent on the ground that the prevailing rate of rent of 
similar rent on the lands in the vicinity was higher 
than the rate stated in the kabulyat. 

Appeal from the decree of the District 
Judge of Nadia, dated August 21st, 1912, 
reversing that of the First Munsif of Krishna- 
ghar, dated Augnst 29th, 1911. 

FACTS.—This was a suit for the enhance- 
ment of rents of some lands, non-agricultural 
homestead, held by the defendant from 
1270 B.S. atthe rate -of Rs. 10 per bigha 
under the plaintiff. The plaintiff alleges 
that the land has recently been found to be 
more than 17 coitas as mentioned in the 
kabulyat and that the prevailing rate of rent 
for similar lands inthe vicinity is Rs. 20 
per bighu. The defence inter alia was that 
there had been no increase in the area of 
the holding and that the prevailing rate of 
rent was not as stated by the plaintiff. 
The Munsif found that tbe area of the land 
held by the defendant was 1 bigha 3 cottas 
and 6 chatiaks, or 6 cottas and 6 chattaks 
more than what had been mentioned in the 
kabulyat, and he, the Munsif, allowed an 
enhancement of rent for this excess area at 
the old rate of Rs. 10 per bigha. The 
plaintiff appealed to the District Court. 
The District Conrt made the following re- 
marks: 

“It was said that the excess in area would 
not entitle the plaintiff to get an enhanced 
rent, inasmuch as the lands for which the 
defendants executed the kubulyat had specified 
boundaries and there had been no change in 
these boundaries since the time of the 
kabulyat. I do not think this contention can 
prevail in the present case. Itis true that 
when there is a conflict in the description of 
a piece of land as given by its boundaries 
and thatas given by the area, the boundary 
description is to prevail. But in the present 
case there was the distinct stipulation: in 
kabulyat that the plaintiff would receive an 
enhancement of rent in case the area of the 
land would, on measurement, be found to be 
more than’ what was givenin the habulyat, 
` I, therefore, hold, having regard to the stipula- 
tion and the terms in the kabulyat, that the 
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defendant was liable to pay an enhanced 
rent on account of the increase in the area of 
the holding. 

“Then the question is ‘at what rate can 
the plaintiff claim rents from the defendants?’ 
The Munsif has allowed a rate of Rs. 10 
per bigha, the old rate prevailing at the 
time the kabulyat was executed. I do not 
think this was fair to the plaintiff. The 
defendant himself had to admit that the 
prevailing rate for similar lands -in the 
vicinity was Rs. 20 per bigha. On principles 
of justice and equity, therefore, the plaintiff 
also was entitled to have this rate from the 
defendant. Defendant has, it is true, been 
holding the land at the rate of Rs. 10 per 
bégha from a very long time. But there is 
nothing in the kabulyat. to show that the 
settlement with the defendant was of a per- 
manent nature with arate of rent.fixed in 
perpetuity. I, therefore, hold that the 
plaintiff? is entitled to realise rents from the 
defendant at the rate of Rs. 20 per bigha 
for the 1 bigha 3 coitas and 6 chattaks of 
land which the defendant has been found to 
hold under the plaintiff. The result, there- 
fore, is that the appeal is allowed with 
costs. Plaintiff’s suit will be decreed with 
costs.” A 

From the above judgment, the defendant 
appealed to the High Court. 

Babu Tarakeswar Pal Ohowdhur?, for the 


` Appellant, contended, first, that the land being 


described by boundaries given in the hkabulyat 
and the area being described as 17 cottas 
more or less, the boundaries ought to prevail 
and the stipulation, that the landlord would 
be entitled to increased rent in case the area 
be found to be more than what is stated in 
the Aabulyat, cannot be given effect to. 

Secondly, the rent being for homestead 
land, the provisions of the Bengal Tenancy 
Act do not apply, and the Transfer of 
Property Act applies. In that Act there ig 
no provision for the enhancement of the 
rent contracted'for, on the ground that the 
rents in the vicinity of similar lands are 
higher, The landlord, therefore, cannot sue 
for enhancement, Ranee Lalunmonee v, 
Rajah Ajoodhya Ram Khan (1). The proper 
course for the plaintiff was to demand higher 
rent from the defendant and thus if he did 
not agree to sue him in ejectment. 


(1) 28 W. R. 61. 
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Babu Ram Charan Mitra (with him Babu 
Jogesh Ohandra De) was called upon to argue 
on the segond point:—Although the plaint- 
iff may‘not be entitled to higher rent for 
the past years, he is entitled to it after suit. 
There was no necessity for the plaintiff to 
give any notice tothe defendant, as the 
latter knew perfectly well what the present 
prevailing rate in the vicinity is, and a decres 
ought to be given against him at that rate for 
the years after the suit. 

JUDGMENT.—This appeal arises out of 
a suit for rent of a homestead land upon a 
kabulyat dated 1270 (B. S.). In the 
kabulyat the’ land let out was described 
within certain boundaries and was stated to 
consist of about 17 cottahs of land, the rent 
payable being Rs. 9 and odd. The plaintiff 
in the present suit has claimed rent at the 
rate of Rs, 20 per bigha for one bigha and 
three cottahs of land, and a declaration that 
the defendant has no permanent right in the 
land. The question raised in the appeal is 
whether the defendant is liable to pay rent 
for 6 cottahs and 6 chattaks of land found on 
measurement to be in excess of that mention- 
ed in the kabulyat. 

Having regard to the express stipulation 
in’ the kabulyat that the plaintiff is entitled 
to excess rentin case the area of the land 
let out be found on measurement to be 
more than what is mentioned in the kabulyat, 
the plaintiff is entitled to rent for one bigha 
and three cotéahs of land which the defendant 
has been found to hold within the boundaries 
mentioned in the kebulyat at the rate of 
Rs. 10 per bigha. The plaintiff claims rent 
at the rate of Rs. 20 per bigha, not upon 
any contract between himself and the defend- 
ant, but on the ground that the prevailing 
rate of rent of similar lands in the vicinity 
was Rs. 20. The learned Judge of the Court 
below has found that on principles of justice 
and equity the plaintiff is entitled to have 
rent at that rate. We are of opinion that 
the learned Judge is not right in this view. 
If the rent of the defendant was not a fixed 
one and the rent paid by him is inadequate, 
the plaintiff can call upon him to pay suek 
rent as is proper and if the defendant does 
not agree'to this, the proper course for him 
is to give the defendant a proper notice to 
qnit and then to sue hini for ejectment. 

Tho learned Pleader for the respondent 
has asked us to make a declaration that 
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the defendant has no permanent rights in 
the land. We do not think, however, that 
we should do so in the present case and we 
do not decide one way or the other whether 
the defendant has a permanent right or | 
nob, 

The decree of the lower Appellate Court 
is accordingly modified. Hach party will 


` bear his own costs of this appeal. 


Decree modified. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision Aeprroation No. 72 or 1913. 
; June 17, 1913.. 
Present:—-Mr. Subonadiere, A. J. Q. 
CHIRANJI LAL-— DECREE. HOLDER — 
APPLICANT 
versus 
BISWA NAYH— JUDGMENT DEBTOR — 


RESPONDENT. 
Civil Procedure Code’ (Act V of 1908), s3. 2, cl. 11— 
Legal representative —Grove-holder and tenant dying 


without heirs—House and grove escheating to zemindar 


—Zemindar’s liability for decree ayainst grove-holder 
and tenant—Execution of decree, 

The judgment-debtor was è grove-holder and 
tenant possessing a dwelling-house in the abadi. On 
his death without heirs the grove and the house 
escheated under the village custom to the zemindar. 
The decree-holder sought to execute the decree 
against the zemindar by joining him in the proceed- 
ings as the legal representative of the judgment. 
debtor: 

Held, that the zemindar was not the legal re- 
presentative of the judgment-debtor. 

Debi Sahay Singh v. Sumer Singh, 3 Ind. Vas. 519; 
12 O. ©. 197, Collector of Masulipatam v, Cavaly 
Narainapah, 8 M. I. A. 500; 2 W. R. (P.0.) 59; 19 
Eng. Rep. 620, distinguished. - 

Application against the order of the 
Additional Judge of the Court of Small 
Causes, City Lucknow, dated 29th April 
1912. 

Babu Pyare Lal Bhargava, for the Appli- 
cant, 

Babu Prubhat Chandra Gupta and Mirza 
Mohammad Fasth, for the Respondent. 


JUDGMENT.—In this case the judgment. 
debtor was a grove-holder and tenant ina 
village and possessed a dwelling-house in 
the inhabited site of the village, He died 
without heirs. The deeraa-holder, tha present 
applicant, has sought to execute the. decree 


- 
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against the opposite party by joining him in 
the proceedings aa representative of the 
judgment-debtor, on the ground. that he has 
acquired the grove and the materials of the 
house by village custom upon the death of 


. Gangadin, the original judgment-debtor, The 


learned Judge of the Court of Small Causes 
has refused to regard the opposite party as a 
judgment-debtor, holding that he is not the 
legal representative of Gangadin. As defined 
in section 2, clause 11, of the Code of ‘Civil 
Procedure, ‘legal repersentative’ means a 
person whoin law represents the estate of 
a deceased person and includes avy person 
who interemeddles with the estate of the 
deceased. The claim, under which the 
opposite party has acted, is that by a custom 
prevalent in the Province of Oudh, or by the 
terms on which the grove was planted and 


the house was built, the grove and the house. 


on the death of their holder without recogniz- 
able heirs escheated to him in‘his capacity 
as owner of the soilon which they are 
situated. In fact his case is that the estate 
of Gangadin inthe grove andthe house 


ceased to exist when he died. He does not - 


claim as a person to whom the estate passed, 
but as a person who had latent rights in the 
grove and the bouse which came to the front 
upon the death of Gangadin. There must 
have heen some moveable property, household 
utensila, clothing, and the like belonging to 
Gangadin and the opposite party makes‘no 
claim to those. It seems to me that the re'a- 
tion or relations of Gangadin, or if he left none, 


- the Crown, to whom these things must go on 


his death is or are his real legal representative 
or representatives. The case reported as 
Debi Sahay Singh v. Sumer Singh (1) is cited, 
but there the question of whether the 
zemindar should pay the debt is not in dispute. 
Another case cited was that reported as 
Collector of Masulipatam v. Cavaly Vencata 
Narainapah (2). -In that case there is no 
definite decison of what liability passed with 
the estate. T donot think that either of 
those rulings is of any assistance in the 
present “case. 1 do not wish to lay it down 
that the decree-holder applicant bas no right 
to pursue tbe timberof the grove and the 
materials of the house inthe hands, into 
which they have now fallen, in order to realize 


(1) 3 Ind. Cas. 619; 12 0. C. 197. 
(2) 8 M. I. A. 500; 2 W. R. (P. O.) 59; 19 Eng. Rep. 
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the sum which was dae to him from Ganga- 
din; but it seems to me that if he has sach 
aright he must enforce it by a regular suit, 
and that he cannot take the summary remedy ` 
of substituting the opposite party for Ganga- 
din and then proceeding with the execution 
of the decree. Because as already set out, I 


- do not think that the opposite party is the 


legal representative of Gangadin, and as his 
case is that Gangadin’s estate in the grove 
and the house has ceased to exist, he cannot 
be said by taking possession of them on 
Gangadin’s death to have intermeddled with 
Gangadin’s estate. I dismiss the applica- 
tion with costs. 


Application dismissed. 


PUNJAB OHIBF COURT. 
Seconp Civit Aresa No. 712 or 1911, 
Present: Mr. Jastice Sbah Din and 
Mr. Justice Chevis. 
AMAR SINGH AND anoTHER— 
Prarntirys-— APPELLANTS 
Versus 
SADAU SINGH AND OTAER8S-— DEFENDANTS — 
RESPONDENTS. 

Pre-emption—Sale—Perpetual lease —Plenary pro- 
prietary rights transferred—Nominal malikana re- 
served. 

A deed, whereby all the proprietary rights in oer- 
tain land have been transferred in consideration of’ 
the payment of a substantial sum of money, is in 
reality a deed of sale, although it purports to be only a 
perpetual lease creating occupancy rights in the 
transferee and although a small amount of malikana 
has been nominally reserved by the deed as being 
payable by the so-called lessee to the so-called lessor. 

Laljt Misir v. Juggu Tiwari, 7 Ind. Cas. 980; 38 A. 
104; 7 A. L.J 1022, relied upon. 

Bhagwan Das v. Sidhu, 186 P. R. 1907, distin- 
guished, 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
4th April 1911, reversing that of the Sub- 
ordinate Judge, lst class, Hoshiarpur, dated 
2nd December 1910; decreeing plaintiffs’ 
claim on payment of Rs. 1,870. 

Mr. Manohar Lal and Lala Balwant Raz, for 
Rai Bahadur Lala Sukh Dial, for the Appel- 
lants. 

Mr. Sundar Das and Lala Beli Ram, for the 
Respondents. : 


Vv. XXII) 
AMAR SINGH b, BADHU SINGH. 
. JUDGMENT.—This a suit brought by the 
plaintifis-appellants for possession by pre- 
emption of 231 kanals 2 marlas of land on the 
allegations that it had been sold ‘by the de- 
. fendant-respondent, Lachman Singh, to the 
other respondents, Atma Singh and Kirpa 
Singh, by a deed dated 18th November 1908, 
and that the plaintiffs had a superior right 
of pre-emption in respect of the land sold. 
The priucipal plea of Atma-Singh and Kirpa 
Singh was that the land in quéstion had 
not been sold to them by Lachman Singh, 
but that they held the land as occupancy 
tenants under Lachman Singh upon certain 
terms set forth in the deed of the 18th 
November 1908, and that no right of pre- 
emption : had accrued to the plaintiff in 
respect of the transfer of the occupancy right 
in the land. The main issue drawn by the 
first Court was as to whether there had 


been a sale of the land in suitor not; and. 
on this issue the Court held that a sale of the 


land had really taken place by the deed, 
dated the 18th November 1908, but that 
the parties to the deed had disguised the 
nature of the transfer in order to stave off 
-possible suit for pre-emption. The Court 
accordingly granted the plaintiffs a decree for 
possession of the land on payment of 
Rs. 1,870, which is the amount of considera- 
tion entered in the, deed. On appeal the Divi- 
sional Judge came to the conclusion that 
the land had not been sold by Lachman 
Singh to Atma Singh and Kirpa Singh, tbat 
only occupancy rights in the land were 
created under the deed of the 18th November 
1908 by the former in favour of the latter, 
and that the plaintiffs’ suit for pre-emption 
was not, therefore, maintainable. As a result 
of these findings, the learned Judge dismissed 
the plaintiffs’ appeal.. 

The sole point argued before us in further 
appeal is whether the deed of the 18th 
November 1908 evidences the sale of land by 
Lachman Singh in favour of Atma Singh 
and Kirpa Singh, or whether the deed only 
creates, according to its apparent tenor, rights 
of occupancy on certain terms in favour of 
the latter. After hearing arguments and 
carefully considering the terms of the deed 
in .the light of attendant circumstances, we 
think that the real intention of the parties 
was to effect a sale of the land, and that it 
was with the object of defeating possible 
uits for pre-emptioa that the transaction 
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was made to taka the form of a perpetual 
lease of the land, and occupancy rights on 
certain terms were ostensibly created in 
favour of Atma Singh and Kirpa Singh. 
Lachman Singh, when examined as a witness 
for the plaintiff on the 25th January 1910, 
admitted that he had sold the land to Atma 
Singh and Kirpa Singh, and that the deed 
was executed by him as one of lease in 
perpetuity in order to enable the vendees to 
resist pre-emption claims. In his cross ex- 
amination on the 22ad March he adhered 
substantially to the same statement, though 
he added that the cost of clearance (of the 
kul) was entered in the deed as payable by 
him, which part of the statement is not borne 
out by the deed. Itis also noteworthy that 
on the 9th February 1908 Lachman Singh 
had executed a deed of agreement in favour 
of Atma Singh in which he had agreed to 
sell to Atma Singh his share of land in three 
villages, Dahdi Kotwal, Bela Sariana and 
Hajipur, for Rs. 6,000 and on the 18th Novem- 
ber following he executed the deed under can- 
-sideration in respect of 231 kanals 2 murlas 
of land situate: in the first mentioned two 
villages. It is, therefore, reasonable to 
presume that Lachman Singh was carrying 
oat his original intention of selling at least 
part of his property to Atma Singh when 
he executed in his favour the deed of 18th 
November: 1908. According to this dead, all 
rights in the laud possessed by Lachman 
Singh were transferred by him to Atma 
Singh and Kirpa Singh fora consideration 
of Rs. 1,870, with this reservation that the 
latter had to pay to Lachman Singh by way 
of maltkana annas 6 per rupan of the 
revenue assessed ou the land. The amount 
of revenue as entered in the deed is Rs, 44-8, 
and, therefore, the malikana dues payable 
under the deed by Atma Singh and Kirpa 
Singh to Lachman Singh amounted to the 
nominal sum of a little over Rs. 4 a year. 
Under the terms of the deed the so-called 
occupancy tenants had power to plant and 
cub trees and to transfer their occupancy 
rights by sale, mortgage, etc., to any person 
they pleased without the permission of the 
landlord, subject to the right of the landlord 
to claim pre-emption in respeat of the in- 
tended sale or mortgage. it was farther 
stipalated that on the death of the oceipancy 
tenants without leaving any widows their 
rights would devolve on their collaterals, 
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Tt will be observed that barring the reser- 
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elapsed between the execution of the deed 


vation as to the very small amount of . and the institution of fhe present suit for 


malikana dues which Atma Singh and Kirpa 
Singh hed agreed to pay annually to 
Lachman Singh, the deed in question evi- 
dences a transfer of all rights of ownership 
in the land to the so-called occupancy 
tenants, and the record does not show that 
the amount payable by way of malikana 
has been paid to Lachman Singh since the 
deed was executed. Itis also in evidence 
that Atma Singh and Kirpa Singh made 
a mortgage of part of the land to a third 
party, but no notice of the intended mort- 
gage was ever given by them to Lachman 
Singh in conformity with the terms of the 
deed. The terms of the deed have not, 
therefore, been acted upon so as to show 
‘that a sale of the land was not intended 
and that only occupancy rights were created 
in favour of Atma Singh and Kirpa Singh. 
The facts of this case are very similar t? those 
of the case reported as Dalji Misir 
v. Jaggu Tiwari (1), in which it was held 
that a deed which purported to be a 
perpetual lease of certain land in considera- 
tion of the payment of a substantial sum of 
money. was in reality a deed of sale, not- 
withstanding that a nominal rent was re- 
served by the deed as being payable by the 
so-called lessees to the so-called lessors. 
Bhagwan Das v. Sidhu (2), which has been 
relied. upon by the respondents’ Pleader, 
‘ig distinguishable from the present case, 
inasmuch as there “the stipulations em- 
bodied in the agreement (of perpetual lease) 
Z.. Bhowed clearly that the transferor did 
not part in perpetuity’ with his full rights 
as anowner, but reserved valuable rights 
for himself. He reserved the right of rever- 
sion to himself as landlord in case the trans- 
feree died childless, .thus excluding the 
collaterals of the transferee from succession, 
and farther stipulated for an annual payment 
of cash rent by the transferee in lieu of enjoy- 
ment of possession.” In the present case no 
right of reversion to himself as landlord has 
been reserved by Lachman Singh, and the 
annual cash rent agreed to be paid by the 
transferees to him is only nominal, and even 
that nominal sum has not been paid to 
Lachman Singh during the period that has 


(1) 7 Ind. Cas. 930; 83 A. 104; 7 A, L. J, 1022, 
(2) 186 P, R. 1907. 


- of the said transaction of sale. 


pre-emption. 

For the reasons given, we hold that the 
transaction embodied in the deed of 18th 
November 1908 was not one of creation of 
ovcupanecy rights, but was in reality one 
of sale; and it follows that the plaintiffs 
can claim a right of pre emption in respect 
| There hag 
been no argument before us as to the amount 
of the money payable by the plaintiffs to the 
vendees, and we take it that the decision of 
the first Court on that point is correct. 


We accordingly accept this appeal, and 
reversing the decree of the Divisional Judge 
we restore that of the first Court with costs 
throughout. The plaintiffs must pay into 
Court Rs, 1,870 on or before the 2nd April 
1914, failing which their suit shall stand dis- 
missed with costs throughout. . 

‘Appeal allowed 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Orv, Apprat No. 133 op 1912, 
November 17, 1913. 
Present:—Mr. Lindsay, J. O. 
APARBAL SINGH anD otagas——Praintirys 
—~ APPELLANTS 
versus 
NARPAT SINGH AND OTHERS—- DEFENDANTS 

— RESPONDENTI. 

Burden of proof—Illegitimacy of plaintif set up 
by defendant—Presumption—Khewat, eatract from, 
produced in proof of legitimuey—Admissibility of evi- 
dence—Relevancy. : 

It is for the defendants, if they set up acase of 
illegitimacy, to prove that the plaintiffs are illegiti- 
mate, for, the legal presumption being in favour of 
legitimacy and marriage, the burden of proving 
illegitimacy lies on the person interested in making 
out the illegitimacy. 

Kalian Singh v. Maharaji, A. W. N. (1905), 214, 
followed. 

Where an extract from the khewat, showing that 
the plaintiffs were reputed to be the sons of a 
certain person, was put in evidence to prove the 
plaintiffs’ legitimacy: 

Held, that although if was‘not shown that the , 
defendants were parties to the mutation proceedisg 
upon which the khewat entry was founded, yet the ex- 
tract was relevant in proof of the legitimacy inasmuch 
as it showed that the plaintifs had succeeded ta - 
their reputed father’s estate and had been regarded 
aa ontitled to succeed, 1 
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Appeal against the order of the Additional 
Subordinate Judge, Lucknow, dated 4th 
January 1912, upholding that of the Munsif, 
North Lucknow, dated 5th May 1911. 

Mr, A. P. Sen and Babu Salig Ram, for 
the Appellants. h 

The Hon’ble Rai Sri Ram Bahadur and 
Babu Har Dayal, for the Respondents, 

JUDGMENT—This appeal arises out of 
a snit brought by three plaintiffs, Aparbal 
Singh, Sarji Singh and Ijrail Singh for 
redemption of a mortgage. The mortgage 
in suit was said to have been executed on 
the 18th of July 1852 
Ramdin Singh who is now represented by the 
defendants-respondents. There were four 
mortgagors who executed this deed, one of 
them being Tilak Singh. The case for the 
plaintiffa was that they were the sons of 
Tilak Singh and, therefore, entitled to 
redemption. 

The plaintiffs put forward a pedigree in 
support of their title which was denied by 
the defendants. The Munsif who tried the 
ease disposed of it by a very short judgment. 
He found that the- plaintiffs were not the 
legitimate sons of Tilak Singh and, therefore, 
not his heirs. He ruled, therefore, that the 
plaintiffs had no title to ask for redemption 
and he dismissed the suit. This order has 
been affirmed by the Additional Subordivate 
Judge on appeal. The point taken here on 
behalf of these appellants is that the decision 
of the Court below is wrong. It is argued 
that the burden of proof was put on the 
wrong party, that it was for the defendants, 
if they set up a case of illegitimacy, to prove 
that the plaintiffs 
that this burden has not been discharged, In 
my opinion this is a good ground of appeal 
and the appeal should beallowed. The law 
- ag to the incidence of the burden of proof in a 
case of this kind is very clear and I may 
refer to the statement of it contained in 
Messrs. Ameer Ali and Woodroffe’s Law 
of Evidence p. 861, 3rd Hddition, where it is 
said: “There is a presumption in favour of 
legitimacy and marriage and therefore on 
any person who is interested in making’ ont 
the illegitimacy of another is thrown the 
whole burden of proving it.” This exposition 
of the law was quoted with approval in a case 
decided by a Bench of the Allahabad High Court 
in Kalian Singh v. Maharaj? (1) where the 

(1) A, W.: N. (1905) 214, I 
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learned Judge says that this is the law both in 
England and in India. If we turn to the written 
statement put in by the defence in this case 
it is apparent that the plea of legitimacy 
was never distinctly raised. In the 8th 
paragraph ‘of the written statement the 
defendants denied the pedigree put in by the 
plaintiffs and asserted that they were not the 
heirs of the original mortgagors. It was 
not till evidence began to be taken that any 
allegation of illegitimacy was made and the 
first intimation of this plea came out in the 
evidence of defendant No. 1, Narpat Singh, 
who was examined by the plaintiffs as their 
first witness. In his evidence Narpat Singh 
said as follows; “Tilak Singh had no son.” 
Then he corrected himself hy saying that 
Tilak had two sons by a kept woman, 
namely, Surji and Ijrail (plaintiffs Nos. 2 
and 3), Aparbal, plaintiff No. 1, he said, was 
not the son of Tilak. Further on Narpat 
stated that if was not till about four 
yearsbefore the bringing of this suit that 
he came to know ofthe illegitimacy of the 
plaintiffs Nos. 2 and 3. All he could say 
was that he heard of this fact from some 
person whose name he was unable to give. 
He also stated that up till four years previous 
he could notsay whose sons he thought the 
plaintiffs to be. The other witnesses examined 
for the plaintiffs declared that they 
were the sons of Tilak. For the defence one 
witness was put forward whose statement 
was to the following effect: I know the 
plaintiff No. 1 (č. e, Aparbal), He ig a 
Thakur and the son of Tilak by an Ahir 
woman. Durjan told me this. He died 40 
or 45 years ago. In cross-examination he 
stated that he had seen the woman who was 
kept by Tilak. He further added that the 
plaintiff No. 1 was born in the same house 
in which his father Tilak Singh resided. 
There is not a word in this witness’s state. 
ment as to the descent of the other two plaint- 
iffs, Sarji and Ijrail, This is the only 
evidence which we have toconsider in this 
connection and it seems to me quite clear 
that if the burden of proving the illegitimacy 
of the plaintiffs or any of them was on the 
defendants, they failed to discharge it. It 
would be preposterous to hold on evidence 
like this that the plaintiffs are illegitimate, 

Another point which has been referred to by 
the learned Counsel for the appellants is that 
the Courts below did not take proper notice of a 


974 
ZILLAR RAHMAN V. GUZONFFOR HOSSAIN, 


certain documentary exhibit, an extract from 
the khewat, which went to show that the)three 
plaintiffs were reputed to be the sous of Tilak 
Singh. The Subordinate Judge who tried the 
appeal seems to have thought that this docu- 
ment was irrelevent and not binding upon the 
defendants, inasmuch as it had not been shown 
that they were parties to any mutation 
proceeding upon which the Ahewaé entry 
was founded; but at any rate it can, I think, 
ba argued that this argument does show 
that the plaintiffs succeeded to Tilak 
Singh’s estate and that they were ro- 
garded as entitled to succeed as being 
his sons, and in this view I think the 
entry is releventin proof of legitimacy. 

T hold, therefore, that the Courts below were 
in error in throwing off burden of proving 
legitimacy upon the plaintiffs and that the 

‘judgment is in consequence unsustainable, 
T allow the appeal, set aside the order of the 
Courts below and direct that the case be sent 
back through the Subordinate Judge to the 
Court of the Munsif for disposal after deci- 
sion of the issues which were left un- 
determined in the judgment. The respond- 
ents will pay the appellants’ costs of this 

al. 

aha Appeal allowed. 


‘CALCUTTA HIGH COURT. 
Civiu Bute No. 1081 or 1913, 
November 21, 1913. 

Present: —Juatice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
Munshi ZILLAR RAHMAN alias RAJAH 
MEAH—PRINOIPAL Derenpant— 
PstiTIONER 
versus 
Sayed GUZUNFFUR HOSSAIN AND orgers 
— Praintiges-—— Opposite Party. 

ivil Procedure Code (Act V of 1908), O, XXXII, r. 
1, capil, andr. 6—Pauper suit—Deyendant entitled to 
adduce evidence in dispreof of plaintiffs’ pawperism 
Opportunity to be'given to defendant to prove allega- 
tions-—Plea that part of property in suit is in possession 
of plaintiff — Defendant to be allowed to prove his plea. 

A defendant is entitled ab the hearing to adduce 
evidence in disproof of the alleged pauperism of the 
plaintiff. Therefore, a Court should not allow a 
plaintiff to sue in forma pauperis, without opportunity 
afforded to the defendant to prove that the plaintiff 
ig not a paupor. 
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If a defendant seeks to prove that part of . the 


property sought to be recovered from him is really in i 


the possession of the plaintiffs and that consequently 
the plaintiffs are possessed of sufficient means to 
enable them to pay the described Court-fee, the 
defendant is entitled to establish the trath of his 
allegation by evidence. 


Dwarkanath Narayan v. Mahdavrav Vishvanath, 10 
B. 207 and Krishna Bat v. Manohar, 30 B. 593; 8 Bom. 
L. R. 671, relied upon. 

Rule in the matter of Pauper Suit No. 1 
of 1913 pending in the Court of the Sub- 
Judge of Murshidabad. 

Mr. Zahed and Babu Probodh Ohandra 
Mukheriee, for the Petitioner. 

Babu Sajani Kanta Sinha, for the Opposite 
Party. 


JUNGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court below has allowed the plaintiffs 
opposite party to sue in forma pauperis, with- 
out opportunity afforded to the defendant 
petitioner to prove that the plaintiffs are 
not paupers. It is plain upon the language 
of rule 6 of Order XXXIII of the Code of 
Civil Procedure of 1908, that the defendant 
was entitled at the hearing to adduce 
evidence in disproof of the alleged pauper- 
ism of the plaintiff. Butit has been argued 
that the defendant is not entitled to prove 
that the plaintiffs are in possession of 
property sufficient to enable them to pay the 
institution fee, because the property alleged 
to be in their possession is sought to be 
recovered by the plaintiffs- from the defend- 
ant, In our opinion there is no foundation 
for this contention. The explanation to 
rule 1 provides that a person is a pauper 
when he is not possessed of sufficient means 
to enable him to pay the fee prescribed by 
law for the plaint, or where no such fee is 
prescribed, when he is not entitled to 
property worth one hundred rupees other 
than bis necessary wearing apparel and the 
subject-matter of the suit, The explanation 
thus furnishes two different teste to deter- 
mine the pauperism ofa person, according 
as the law does or does not prescribe the 
payment of fee upon the plaint. In the 
case before us, as the suit was for recovery 
of possession of immoveable property Court- 
fee was payable ad valorem upon the plaint. 
The case, therefore, falls within the first part 
of the explanation, and the question for 
determination is, whether the plaintiffs are 
or are nob possessed of suficienti means to 
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enable them to pay the fee prescribed by law. 
The defendant seeks to prove that part of 
the property sought to be recovered from him 
is really in the possession of the plaintiffs, 
and that consequently the plaintiffs are 
possessed of sufficient means to enable them 
to pay the fee prescribed. The defendant 
is clearly entitled to establish the truth of 
his allegation by evidence. The view we 
take is supported by the cases of Dwarka 
Nath Narayan v. Madhavrav Vishvanath (1), 

Rrishna Bai v. Manohar (2). 

-The result is that the Rule is made abso- 
lute and the order of the Court below set 
aside. Thecase will be remitted to the 
Court below in order that it may be re-in- 
vestigated in accordance with law. The 
petitioner ia entitled to the costs of this 
Rule, we assess the hearing fee at three gold 
mohurs, 


Rule made absolute. 
(1) 10 B. 207. 
(2) 80 B. 598; 8 Bom. L., R. 671. 





LOWER BURMA CHIEF COURT. 
Civiu Revision Apprication No. 17 or 1912. 
dune 13, 1913. 

Present:—-Mr. Justice Twomey. 
BALLY SINGH—Apeuioant 
VETSUS 
BHUGWAN DASS KALWAR— 
RESPONLENT. 

Promissory-note~-Pro-note insufficiently stamped— 
Suit not on pro-note—No independent cause of action 
--Plaintift motto succeed -Admission of defendant as to 
execution of pro-note tmmaterial—Stamp Act (II of 
1899), s. 85—Evidence Act(I of 1872), 8. 91. 

Where a plaintiff has no cause of action apart 
from an insufficiently stamped pro-note, he can- 
not succeed at all although he does not profess to sue 
on the pro-note and although the defendant admits 
the execution of the document. 

Mr. Bijapurkar, for the Applicant. 

Mr. R. N. Burjorjee, for the Respondent. 


JUDGMENT.—The only argument urged . 


before me is one that is not contained in the 
application fer revision, namely, that the 
defendant having admitted that he executed 
a promissory-note for the amount claimed, 
it was unnecessary for the plaintiff to produce 
the document in evidence and the plaintiff 
wus entitled to a decree on the failure of the 
defendant to prove payment. 
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It is admitted that the document itself 
could not be admitted in evidence or acted on 
because it is insufficiently stamped, and it is 
settled law that ic sach a case the plaintiff 
can succeed only if he can show that he has a 
cause of action independently of the document. 
The law on this sabject isfully discussed in 
the Upper Barma case Nga Waik v. Nga 
Ohet (1) cited in the judgment of the Town- 
ship Court, andit is unnecessary to go any 
further, s 

ft is clear that in the present case the 
plaintiff has no cause of action apart from 
the document. The promissory-note is the 
contract, and section 91 of the Evidence Act 
debars the production of avy other evidence 
but the writing itself. Itis true that the 
plaintiff did not profess to sue on the promis- 
sory note. He knew that he could not do so 
as it is not properly stamped. But as he had 
no cause of action apart from it, if he got a 
decree on the promissory-note, as the District 
Judge points out, that would be “acting on” 
the promissory-note in direct contravention 
of section 35 of the Stamp Act. [See the 
Upper Burma case Ma Hin Min v. Maung 
Tun Tha (2) and the rulings cited therein]. 

On these grounds, I think, the decision of 
the lower Court is correct. I am also of 
opinion that even if the decision were wrong, 
the case is not one in which this Court could 
properly interfere in revision according to the 
principle set out in Zeya v. Mi On Kra Zan 
(3). The facts and the law applicable to 
them have been duly considered by the 
lower Courts, which have come to a con- 
current decision. 

I have not referred to the second and third 
paragraphs of the application in which it ig 
urged that the document in question is not a 
promissory-note ab all but a mere receipt for 
money. This ground was not argued before 
me. Itisa ground that apparently was 
never taken in the lower Courts and so far 
as I can see there is no force in it. The do- 
cument appears to be a promissory-note as 
defined in section 4 of the Negotiable Instra- 
meuts Act. 

The application is dismissed with costs, 


Application dismissed, 
(1) U. B. R. (1907 --09), 2, Evidence 5. 
(2) U. B. R. (1887—01), 2, 556. 
(3) 2 L, B. R. 383, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Szoonp OTVIL APPEAL No. 254 or 1912, 
November 27, 1913. 
Present:——Mr. Lindsay, J. O. 
MADARI SINGH—Puatntirs—AppeLuant 
i 16r5us 


RAM RATAN-—DEFEeNDANT— RESFONDENT. 

Ex parte decree, cancellation of, suit for—-Decree 
abtained by fraud—Claim, falsity of, effect of plaintiff's 
knowledge as to—Fraudulent conduct—Estoppel. 

-1f a plaintiff knowing his claim to be baseless puts 
a defendant into Court and ,succeeds in getting an 
ew parte decree, he cannot, in a subsequent suit 
brought by the latter for cancellation of the decree 
on the ground of its being obtained by fraud, plead 
that he was not guilty of fraudalent conduct. That 
very knowledge of the plaintiff amounts to fraud. 


Appeal against the order of the Additional 
District Judge, Lucknow, dated 15th March 
‘1912, upholding that of the Munsif, South 
Unao, dated 6th March 1911. 

Mr. A. P. Sen, for the Appellant. : 

Pandit Gokaran Nath Misra, for the Re- 
spondent. 


JUDGMENT.—The facts of this case may 
be briefly stated as follows: In the year 1891 
a suit for foreclosure was brought by Lach- 
man Prasad, the father of the defendant. 
respondent Ram Ratan, against Rup Singh and 
his son Madari Singh, whois the plaintiff-appel- 
lant in this case. That suit was decided by 
a compromise dated the 12th of March 1891 
and a decree passed in accordance with the 
terms settled between the parties. It was 
agreed by the plaintiff in that case that 12 
bighas of land, 3 bighas of muafi, 6 bighas 
and 6 biswas grove and four houses out of 
the property mortgaged should be released to 
Madari Singh with full rights as proprietor 
and without any liability to pay anything by 
way of rent therefor. It was also stated 
that this right was heritable and was to be 
secured to Madari Singh and his descendants 
naslan bad naslan, 
arevision of the setilement was held the 
lands above referred to have been constituted 
a sub-patti of the village. Proceedings were 
taken before the Assistant Settlement Officer 
with a view to ascertaining who was the 
person who was tobe made liable for the 
payment of the land revenue of the sub-patti. 

- In those proceedings Ram Ratan was repre- 
sented by his general attorney, Salik Ram, 
and Madari Singh also put in an appearance, 
Tt was stated before the Assistant Settle- 
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ment Officer that the sub- patti was held 
without the paymontofany rent and that 
the superior proprietor, thatis to say, Ram 
Ratan, was liable for the revenue. The date 
of these proceedings is the 28th October 1893. 
In the -year 1909 Ram Ratan sued Madari 
Singh for arrears of revenue for the years 
1313-1316 Fusizs, in respect of the lands jast 
mentioned. The suit was decided ex parte 
against Madari Singh. He applied to have 
the ea parte decree set aside, but this applica 
tion was refused. Madari Singh then 
brought the suitoutof which the present 
appeal hás arisen for cancellation of the. 
decree of the Revenue Court on the ground 
that it had been obtained by fraud. 

Both the Courts below have found that, as. a 
matter of fact, Ram Ratan had no right what- 
ever to demand the payment of revenue in reg- 
pect of the lands in question. They refused, 
however, to set aside thedecreeon the ground 
that fraud had not been proved. Apparently 
the view taken was that as Madari Singh had 
failed to put in a defence and to raise pleas 
which would have shown that Ram Ratan’s 
claim wasentirely without foundation, there was 
no case of fraud made out on the part of Ram 
Ratan. It was stated, moreover, that it was 
no part of Ram Ratan’s duty in ‘that case to 
anticipate the defence which Madari Singh 
might elect to put forward. In my opinion 
the case is as clear a case of fraud as can be 
imagined, There can be no shadow of doubt 
whatever that Ram Ratan knew ‘perfectly 
well that he was not entitled to claim from 
Madari Singh any revenue in respect of 
thes6 lands, and if a person with a knowledge 
that his claimis altogether a baseless one 
chooses to put a defendantinto Court and 
succeeds getting an es parte decrea he cannot, 
in mg opinion, be heard afterwards to plead 
that he was not guilty of fraudulent. conduct; 
There isno force in the arguments which 
have been addressed to the Court on behalf of 
the respondent, namely that Ram Ratan may 
have been in a doubt as to the validity of the 
compromise proceedings and of the proceedings 
taken before the Assistant Settlement Officer 
and that he may have had some doubts as 
to whether the admissions made before the 
Assistant Settlement Officer by his general 
attorney were binding upon him. I brush aside 
these argaments as being entirely’ uu- 
worthy of consideration. There cannot, as L 
have already said, be the slightest doubt that 
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Ram Ratan knew perfectly well that he had no 
right to make this claim. . Indeed the conduct 
of Ram Ratan would seem to have been 
auch as to render him liable to prosecution 
for the offence described in section 209 of 
the Indian Penal-Code. I allow this appeal, 
set aside the judgment of the Court below 
and direct that the plaintiff's claim be decreed 
with costs_in all Courts. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
APPRALS FROM ORIGINAL Civiu Nos, 61 AND 
62 or 1913. 

. duly 18, 1913. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
SHEW PROSAD BUNGSHIDHU R— 
APPELLANT 
~ Versus 


RAM CHUNDER HARIBUX— 
RESPONDENT 
` AND , 
KALOORAM-SITARAM—Appattant - 
versus 
RAM CHUNDER HARIBUK— 
RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), 8. 115—Revi- 
sion— Order of Single Judge—Jugdgment ~Appeal— 
“Jurisdiction”, meaning of—Letters Patent of 1865, 
cls. 15, 16, 39—High Courts Act (24 amd 25, 
Vic. c. 104), 8. 18—Presidency Small Cause Courts 
Act (XV of 1882), ss. 6, 41. 

Where a single Judge of a High. Court interferes 
with a judgment of the Presidency Small Cause 
Court under seetion 115 of the Civil Procedure Code, 
his order is a judgment within the meaning of clause 
15 of the Letters Patent and is appealable. 

.  GChappan v. Moideen Kutti, 22 M. 68; 8 M. L. J. 281, 
followed. 

Hira Lal v. Bai Asi, 22 B. 891, distingaished. 

Girdharee Singh v. Hurdoy Narain Sahoo, 21 W. B. 
263; Secretary of State for India in Council v. British 
India Steam Navigation Company, 9 Ind. Cas. 183; 15 
C. W. X. 848: 13 ©. L. J. 90, Vankata Reddi v. 
Taylor, 17 M. 100; 3 M. L. J. 259, referred to. : 

Where a Presidency Small Cause Oourt Judge re- 
fuses an application under section 41 of the Presi- 
dency Small Cause Courts Act for the recovery of 
possession of immoveable property on the ground 
that no relationship of landlord and tenant exists, 
his decision is on a question of law and there is no 
error of procedure to justify an interference by a 

- High Court under section 115, Civil Procedure Code. 

Amir Hassan Khan v. Sheo Baksh Singh, 110. 6; 
111. A. 287, followed. 

Brij Mohun Thakur v. Rai Uma Nath Chowdhury, 20 
©. 8; 19 I. A. 154 and Maharajah of Burdwan v. 
Apurba Krishna Roy, 10 Ind. Cas. 527; 14 C. L. J. 50; 
15 C. W. N. 872, distinguished. 

Per Woodroffe, J.—The word “jurisdiction” in sec- 
tion 115 of the Civil Procedure Code means a jurisdic- 
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tion local, pecuniary, personal or with reference to the 
subject-matter of the suit, 


Letters Patent Appeal from the decision of 
Mr. Justice Fletcher, dated 9th June 1913. 

Mr. S. P. Sinha, (with him Mr. P. R. 
Das), for the Appellants. 

Mr. W. Jackson, (with him Messrs, B. 0. 
Mitter and Sircar), for the Respondent. 

JUDGMENT. 

Jenkins, ©. J.—This isan appeal under 
clause 15 of the Letters Patent from a 
decision of Mr. Justice Fletcher. By that 
decision the learned Judge set aside an order 
of Mr. Dobbin, one of the Judges of the 
Presidency Small Cause Court, dismissing 
an application under Ohapter VII of the 
Presidency Small Oause Oourts Act. The 
learned Judge also purported to pass what 
is described as a decree, It is objected at 
the outset that no appeal lies. Itis not 
said that Mr. Justice Fletcher’s pronounce- 
ment was not a judgment, but it is said 
that it is not a judgment within the 
meaning of clause 15 of the Letters Patent. 
By that clause it is (among other things) 
ordained that an appeal shall lie to the 
High Oourt from the judgment of one 
Judge of the High Court or of one Judge 
of any Division Court pursuant to section 
13 of the Charter Act. By seation 13 of 
the Charter Act, it is provided that “sub. 
ject to any laws or regulations which may 
be made by the Governor-General ‘in 
Council, the High Court established in 
any Presidency under this Act may, by 
its own rules, provide for the exercise, 
by one or more Judges or by Division 
Courts constituted by twoor more Judges 
of the said High Court, of the original 
and appellate jurisdiction vested in such 
Court, in such manner as may appear to 
such Court to be convenient for the due 
administration of justico.” This section 
and also the scheme of the Act and of the 
Letters Patent issued under the Act show 
that there is one principal division re- 
cognised in the jurisdiction of the High 
Court, its. original jurisdiction and its 
appellate jurisdiction. Section 13, whish 
must, from the very nature of things and 
from the subject with which it deals, 
have been intended to have exhaustive 
operation, recognises this division and no 
other. It is argued before us in support 
of the objection on behalf of the respondent 
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that inasmuch as the jurisdiction exercised 
by Mr. Justice Fletcher was one under 
section 115 of the Civil Procedure Code, 
it was a jurisdiction by way of revision 
and not of appeal and so not within the 
scope of clause 15 of the Letters Patent. 
Section 115 ofthe Code of Civil Prosedure, 
which reproduces section 622 of the former 
Civil Procedure Oode, provides that “ The 
. High Court may call for the record of any 
case which has been decided by any Court 
subordinate to such High Court and in 
which no appeal lies thereto, and if 
such Subordinate Court appears—(a) to 
have exercised a jurisdiction not vested in 
it by law, or (b) to have failed to exercise 


a jurisdiction so vested, or ‘(e) to have 
acted in the exercise of its jurisdiction 
illegally or with material irregularity, 


the High Court may make such order in 
“the case as it thinks fit.” The High Court's 
revisional powers over decrees and orders 
of the Presidency Small Cause Court are 
sanctioned by sestion 6 of the Presidency 
Small Cause Courts Act, which provides 
that “The Small Cause Court shall be 
deemed to be a Court subject io the 
superintendence of the High Court of Judica- 
ture at Fort William...within the meaning 
of the Letters Patent,,..dated the 28th day 
of December 1865,...and within the meaning 
of the Code of Civil Procedure ;...and the 
High Court shall have, in respect of the 
Small Cause Court, the same powers as it 
has under the twenty-fourth and twenty- 
fifth of Victoria, Chapter 104, section 15, in 
respect of Courts subject toits appellate 
jurisdiction.” For these powers then a 
Presidency Small Cause Court is placed in 
the same position asa Court subject to the 
High Court’s appellate jurisdiction, I think 
the fair reading of the Oharter Act, the 
Letters Patent and the Presidency Small 
Cause Courts Act leads to the result that 
the High Court has a right to -interfere 
by way of revision, and if that interference 
takes the form ofa judgment bya single 
Judge, then the High Court has the power 
to deal by way of an appeal with that 
judgment. In this connection reference may 
usefully be made to clause 39 of the 
Letters Patent which provides for appeals 
to the Privy Council, and ordains that any 
person or persons may appeal to Hig 


- the subject of express decision. 


Majesty i in Council from‘ any final judgment, 
decree or order of ‘the High Oourt of 
Judicature at .Fort William in Bengal 
made on appeal. There is no express 
reference to an order made on revision and 
yet it has been decided as far back as 1874 
in Girdharee Singh v. Hurdoy Narain Sahoo 
(1) that orders made in revision under 
section 15 of the Charter Act are subject 
to appeal to His Majesty in Council under ; 
clause 89. The same view has been express- 
ed in Secretary of State for India in 
Oouncil v, British India Steam Navigation 
Oompany (2) in reference to an order under 
section 115 of the Civil Procedure Code. 
Thus we have two instances in which the 
expression “judgmenta, décree, and orders 
in appeal” has been held to include judg- 
ments, decrees or orders made in revision, 
But the matter does not rest there: 
for there is an express decision on the 
point, with which we are now concerned, in . 
Ohappan v. Mordin Kuitti (8), where it was 
decided by a Full Bench of the Madras 
High Court that:an appeal will lie under 
clause 15 of the Letters Patent from an 
order under section 622 of the old Code, 
when such an order is a judgment within 
the meaning of clause 15 of the Letters 
Patent. And then, again, there isa decision 
of this Court in Kali Oharan Sirdar v. Sarat 
Ohundra Ohowdhry (4), where the same 
view was involved though it was not made 
One of the 
Counsel in that case was Mr. Sinha who 
appears in the present case and he assures 
us that he -argued this very point. A 
reference to the- Oourt note makes it 
clear to my mind that he is not” rais- 
taken in this because there is a reference 
in that note to Ohoppan v. Moidin Kutti (8), 
which could only have been advanced for 
the purpose of an argument concerning 
appealability under clause 15 from an order 
passed~under section 622. My corfidence in 
the correctness of Mr. Sinha’s recollection 
is not shaken by the fact that the authorised 
report unfortunately does not contain any 
reference to the citation of ‘that authority. 


It is true tbat in Hira Lal v. Bat Asi (5), 
(1) 21 W. R. 263. 
(2) 9 Ind. Cas. 183; 13 C. L.J . 90; 15 0. W. N. 845, 
(3) 22 M. 68; 8 M. L. J. 231. 
(4) 30 ©. 397; 70. W. N. 545. 
(6) 22 B, 891, 
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thereisa decision which appears to ran counter 
to those with which I have already dealt, 
but the judgment of Mr. Justice Ranade 
is guarded. If I may say so with great 
respect, the result at which the learned 
Judges arrived in that case appears to be 
correct, but I should have preferred to base 
the conclusion on the fact that there was 
no judgment from which to appeal. The 
jurisdiction exercised by Mr. Justice Fletcher 
in this case is one he was only authorised 
to exercise by virtue of a rule purporting 
to. be made under section 13 of the Charter 
Act, whiéh authorises the High Court to 
provide by rules for the exercise by one or 
more Judges of the original and appellate 
jurisdiction vested in the Court. And clause 
16 of the Letters Patent provides that “the 
High Court of Judicature at Fort William 
in Bengal shall be a Court of Appeal from 
the Civil Courts of the Bengal Division of 
the Presidency of Fort William, and from 
all other Courts subject to its superintend- 
ence, and shall exercise appellate jurisdiction 
in such cases as are subject to appeal to the 
said High Court by virtue of any laws or 
regulation now in force.” It appears to 


me, therefore, that it may justly be said that - 


the Presidency Small Cause Court is subject 
to this Court’s appellate jurisdiction, and 
were we to place on the Oharter Act 
and the Letters Patent the narrower 
construction for which the respondent con» 
tends, this predicament would ensue- that 
there. would be no such power as that 
contained in section 13 of the Charter Act, 
in relation to cases that come before the 
Court by way of revision, But it is the 
long-established practice of this High Court 
—a practice that has obtained,1 believe, 
-from its establishment to treat these revi- 
sional matters as properly allocated in 
accordance with rules made under section 
13. This view is further borne out by 
the decision of the Madras High Court 
in Venkata Reddi v. Taylor (6), where Mr. 
Justice Muttusami Ayyar and Mr. Justice 
Best came to a similar conclusion in relation 
to cases under the Provincial Small Cause 
Courts Act. : f 

In my opinion, therefore, we have here 
-a judgment within the meaning of clause 
15 of the Letters Patent and it is a jadgment 


(6) 17 M. 200; 8 M. L, J. 259. 
N 


from which an appeal lies, as provided in 
that clause. 

The next question is whether the judg- 
ment of Mr. Justice Fletcher was right or not. 

The application was one under Chapter 
VII of the Presidency Small Cause Courts Act, 
which entitles a person to apply for an 
order addressed to a bailiff of the Oourt 
directing him to give possession of the 
property to the applicant. What was 
determined by Mr. Dobbin to whom the 
application was made was that the plaintiff 
had failed to establish the relationship of 
landlord and tenant, and he had no right 
to eject the defendants. So far as he decided 
that the relationship of landlord and tenant 
bad not been established he made a pronounce- 
ment on a question of substantive law, 


‘and it cannot’be said that in that there was 


any error of procedure within the meaning 
of section 115 of the Code of Oivil Procedure. 
The particular events which justify interfer- 
ence are, first, where the Court has exercised 
a jurisdiction not vested init by law; secondly, 
where the Court has failed to exercise a 
jurisdiction which is vested init by law; 
and, thirdly, where the Court has acted in 
the exercise of its jurisdiction illegally or 
with material irregularity. 

The affidavit on which the application to 
Mr. Justice Fletcher was made suggests that 
the error, if error there was, came under 
either the second or the third of these two 
heads, for it is alleged that the Oourt failed 
to exercise a jurisdiction vested in it by law, 
or that the Court acted inthe exercise of its 
jurisdiction with material irregularity. Those 
are the only two grounds on which the 
application was made. I assume the Rule 
was issued on those grounds and the opposite 
party was not called apon to answer any 
other. 

But how can it be fairly said’ that the 
Court failed to exercise a jurisdiction vested 
init bylaw? It dealt with the matter; it 
was prepared to exercise its jurisdiction, but 


‘the learned Judge considered asa matter of 


law that there was no relationship of landlord 
and tenant. The Court was entitled to come 
to that conclusion even if it was erroneous, 


- and if it did come to that conclusion it cannot 


be said that the Court has failed te exercise a 
jurisdiction vested in it by law. 
In sv far as ibis suggested that the Court 
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acted in the exercise of its jarisdiction with 
material irregularity, I confess [am unable 
to follow the argument. 

It was suggested ‘before usin the course 
of argument that the Court acted in the 
exercise ofits jurisdiction illegally, in sa far 
as it came to an erroneous conclusion of law. 
That, however, isa contention which is not 
made inthe application. But even if it had 
been made, it could not have succeeded and I 
am unable to see any kind of ground on which 
it can be said that Mr. Dobbin acted in the 
exercise of his jurisdiction illegally or with 
material irregularity within the meaning 
of section 115. It appears to me that section 
115 can only be called in aid when the failure 
of justice (if any) has been due to one or 
other of the faults of procedure indicated in 
that section. If there was an error com- 
mitted by Mr. Dobbin, it was an error of law 
and not of procedure, and, in my opinion, Mr. 
Justice Fletcher had no power ta interfere. 
This view appears to me to be in accordance 
with the provisions of the section and the 
decision of the Privy Council in Amir Hassan 
Khan v. Sheo Baksh Singh (7). 

In my opinion, therefore, we ought to allow 
the appeal and set aside the judgment of Mr, 
Justice Fletcher. The result of that will be 
that Mr. Dobbin’s order will be restored, 

The appellants will have their costs of the 
proceedings in the High Court. 

Woopxorre, J.—I agree ia the conclusion 
that an appeal lies, for | think that the re- 
~ etstonal is a form of the appellate jurisdiction. 

Upon the second point the grounds 
suggested in the’ petition, for interference 
under section 115 are, first, that the Court 
failed to exercise a jurisdiction vested in it 
in refusing to eject the defendants; and, 
secondly, that the Court acted with material 
irregularity in the exercise of a jurisdiction 
which it did possess. The irregularity is 
alleged to be this that the Court held that 
ib could not eject the defendants. It appears 
to me to be very clear.that the order passed 
on revision cannot be supported on either of 
these grounds,and we have had athird ground 
of illegality placed before us to which I will 
later refer. 

Asregards the first ground there is no 
doubt that there is some varianca of opinion 
as to the meaning of the term “jurisdiction” 


in-section 115, According to one vy 
(7) 11 6. 6; 11 I A. 287. ior iha 


term “jurisdiction” is here used in the ordi- 
nary sense, that is a jurisdiction local, 
pecuniary, personal or with referenca to the 
subject-matter of the suit. According to 
another view, the term may mean the legal 
authority of a Court todo certain things, 
namely, to make a particular order in a case 
over which it bas jurisdiction in the sense 
stated. According to my own view the former 
construction is the preferable one. Baot it is 
clear that in neither view does the present 
case fall within the terms of the section, 
The Small Cause Court had jurisdiction to 
make the order complained of, What in fact 
the applicant complains of is that the decree 
is not that which be wanted. Then as 
regards the alleged irregularity, this accord- 
ing to the general trend of the cases applies 
to the commission of an error of procedure. 
There is none here, as the only irregularity 
alleged iu the petition is that the Small Cause 
Court did not give the applicant the decree 
which he asked for. Neither of these grounds, 
therefore, in my opinion, apply. It has, there- 
fore, been suggested that there has been 
illegality which, it has been held, is some- 
thing more than the material irregularity refer- 
red to: in the.section. Itis to be observed 
here that there has been nothing in the 
conduct of the suit which can be said to 
have led the Court to that which is alleged 
to be a wrong conclusion, for the allega- 
tion that the Court framed and determined 
a wrong issue is not made out. The issue 
which was determined was not an improper 
one, namely, whether the relationship of 
Jandlord and tenant existed. What in effect 
is said in the argument is that the learned 
Judge’s grounds did not support his con- 
clusion that such relationship did not exist. 
The learned Judge of Small Cause Court 
thought that no privity was created because 
there was no agreement in the lease entitling 
the plaintiff to eject. In so holding the 
learned Judge may have been right or 
wrong, but whatever may be the meaning 
which we should attach to the term “‘illegali- 
ty” the Privy Council decision establishes 
that we cannot interfere on grounds of 
alleged error in law or fact, Amir Hassan Khan 
v. Sheo Baksh Shingh (7). In my opinion such 
eases as decided that the Court may interfere, 
provided the error is gross or palpable, run 
counter to this Privy Oounocil deu:sion, 
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It bas been argued, however, that there 
is another decision of the Judicial Committee, 
Bir) Mohun Thakur v. Rai Uma Nath 
Chowdhry(8), which, it is said, goes the other 

-way. Buton an examination of that decision 
it is clear that is not. so. This was a case 
in which the Oourt declined, as tbe Privy 
Council expressly says, to exercise a jurisdic- 
tion which it had, namely, to confirm the 
sale of a property which had been already put 
up to sale, and in which the Judge exercised 
a jurisdiction which did mot belong to him, 
namely, the setting aside of the sale by a 
summary order which having regard tothe in- 
applicability of sections 311—313 of the Code, 
be was admittedly not ontitled todo. There 

. was no alternative course open to the Court 
but to confirm the sale, which he did not 
do. Hedid not do so because hej(as was held 
erroneously) thought that he had an inherent 
power to make the order he did whiéh in fact 

he had not. 

Reference has also been made on this point 

to adecisiou: Maharajah of Burdwan v. 
Apurba Krishna Roy (9). This also was a 
case of refusal to exercise jurisdiction and all 
that the Court held was that. it was 
immaterial that such refusal was made 

. upon a misapprehension of the true effect 
of the statutory provision, on the subject. 

This appears to. me to be obvious, The 
decision rests on the well-known principle 
that, a Judge cannot assume asa matter of 
law that which in fact has no existence in 
law, and so give himself jurisdiction. He 
cannot by wrongly determining a question 

“give himself jurisdiction and in the same 
way he cannot by a wrong determination of 
the meaning of the statute deprive himself, 

of the jurisdiction which properly belongs 
to him; and if he refuses jurisdiction in such - 

a case, the High Court may interfere, whe- 

ther the question has been rightly or wrongly 

decided by him. I, therefore, agrea in the 

order which has been passed. ; 
. Appeal allowed. 

Attorneys for the Appellants; Messrs. Manuel 
& Agarwalla. . 

Attorney for the Respondent: Mr. O. 0. 


Bose, 

(8) 200. 8; 19 I. A. 154. 

(9) 10 Ind. Cas. 527; 15 0. W. N. 872; 140. L. J. 
50, 


CASES. 981 


CALCUTTA HIGH COURT. 
Orviu Ruxe No, 1200 or 1918. 
January 30, 1914. 

Present:— Justice Sir Asutosh Mookerjee, 
Krt., and Mr. Jastice Beachoroft. 
BROHMANDA NATH DEB SARKAR— 
DECREE- HOLDER— PETITIONER 

; versus 
HEM CHANDRA MITRA AND OTHERS — Pro 
forma DEFENDANTE—AND OTHERS— PRINCIPAL 
Devrenpants—Opposite PARTIES., 

Bengal Tenancy Act (VIII of 1885), ss. 148 A, 158B—~ 
Otvil Procedure Code (Act V of 1908), s. 115, 0. XXXIV, 
r. 14—Usufructuary mortgagee, if can sue tenants for 
rent as landlord — Co-sharer landlords ~-Interest of each, 
whether should be of same degree—“Rent due,” in 
8. 148 A, meaning of—Effect of order of District Judge 
—Jurisdiction of first Court. 

JA usufructuary mortgagee of a share of 
zemindart is entitled to receive rent and is 
empowered under section 78 of the Land Registra- 
tion Act to sue for rent in his character as landlord 
and his suitis not barred under rule 14of Order 
XXXIV of the Civil Procedure Code. i 

The co-sharer landlords are the entire body 
of persons who are entitled to collect rent, Itis not 
essential that the interest of eroh should be of the 
same degree. 

The expression “rent due”, in section 148A of 
the Bengal Tenancy Act, means not the rent payable 
under the contract of tenancy, but the rent actually 


in arrears after deducting the amount, if any, 
which may have been actually paid to the 
landlord. ; 


Therefore, a suit for the recovery of what to tho 
information of plaintiff was the whole arrear duo 
is in essence a suit for rent due to all the co-sharerg 
within the meaning of section 148A; and if a 
decree is made in such a suit, the holding will 
pass tothe purchaser in execution of the decree, 
under section 158B. 


The plaintiff in sucli a suit obtained a decree 
for rent and applied for execution in accordance 
with sub-section (1) of section 158B. Tho first, 
Court granted the application, but on appeal the 
lower Appellate-Court directed the first Court to 
hold the sale under the Civil Procedure Code and 
not under the Bengal Tenancy Act: 

Held, that the result of the decision of the lower 
Appellate Court is that the first Court has to 
proceéd to sell the holding under the Civil Pro. 
cedure, Code, which it has no jurisdiction to do, and 
to refuse to sell the: holding under the Bengal 
Tenancy Act, which it has jurisdiction to do; and 
that, therefore, the High Court will interfere 
with the decision of the lower Appellate Court in 
revision. F 

Jogodanund v. AmritaLal, 22 0. 767 at p. 783, Sheo 
Prosud v. Ram Chandra, 23 Ind. Oas. 977; 41 0.323 at 
p. 34land Mathura Nath Sarkar v. Umesh Chandra 
Sarkar, 1 C. W. N. 626, referred to. 

Rule againet the order of the District 
Jndge of 24-Pergannahs, reversing that of 


{he Third Mnvaif of Diamond Harbdoar,. 
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Babu Prokash Ohandra Mozumdar, for the 
Petitioner. 

Babu Atul Krishna Roy, for the Opposite 
Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of appeal below has directed execution 
of a decree for rent to proceed, not under 
section 158B of the Bengal Tenancy Act 
as had been ordered by the Oourt of first 
instance, but under the provisions of the 
Code of Uivil Procedure. The circumstances 
under which the order in question has been 
made may be briefly narrated. The peti- 
tioner is å usufructuary mortgagee from a 
co sharer landlord who is interested in the 
property to the extent of one-fourth. The 
opposite parties are entitled to the remain- 
ing three-fourths share. The petitioner, 
as usufructuary mortgagee, brought a suit 
for rent against the tenant and joined the 
proprietors of the three-fourths share as 
also the mortgagor as parties defendants. 
He stated in the plaint that the entire rent 
payable to all the landlords was Rs. 42 annu- 
ally and that the rent payable in his share 
was Rs. 10-8. He further alleged that the 
co-sharers refused his invitation to join as 
co-plaintiffs in the suit, and had declined 
to inform him whether any arréars of rent 
were due to them and if so, how much. He 
consequently instituted the suit under 
section 148A of the Bengal. Tenancy Act, 
and prayed that the co-sharers might be 
transferred to the category of co-plaintiffs 
“if they so desired and that in any event 
. if they stated that rent was due to them, the 
plaintiff would amend his claim and pay 
additional Court-fees. The co-sharers did 
not enter appearance and the plaintiff obtained 
a decree for rent, He next applied for 
execution in accordance with sub-section 1 
of section 158B of the Bengal Tenancy 
Act. Thereupon under sub-section 2 
notice of the application for execution was 
given to the co-sharers, They appeared 
and contended that the suit had not been 
properly framed under section 1484 and 
that the execution could not proceed under 
section 158B. The objection was ovər- 
ruled by the Court of first instance. Upon 
appeal the District Indge has reversed shat 
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decision and has directed the Court of first 
instance ‘to hold the sale, not under sub- 
section 2 of section 158B of the Bengal 
Tenancy Act, but in accordance with the 
Code of Civil Procedure on the footing that 
the decree.obtained by the petitioner was a 
decree for money and was not capable of 
execution as a decree for rent under the 
provisions of the Bengal Tenancy Act. 

The propriety of this order is now chal- 
lenged before us, and we are invited to 
interfere in the exercise of our revisioval 
jurisdiction, inasmuch as no second appeal 
lies in tke present case. There is no 
question that the case falls within section 47 
of the Code of Civil Procedure, because the 
matter arises between the parties ,to the 
suit and the question raised obviously relates 
to the execution of the decrees. But a second 
appeal is barred under section 153 of the 
Bengal Tenancy Act, because the amonnt 
claimed in the suit was less than Rs, 100 
[Shyama Ohuran v. Debendra Nath (1)]. Con- 
sequently if the order of the Court below is 
erroneous, the only course left open to the 
petitioners to obtain relief is by way of an 
application under either section 115 of the 
Code of Civil Procedure or section 15 of the 
Indian High Courts Act. 

The order of the Court below has been 
sought to be supporled on behalf of the 
opposite party on three grounds. It has 
been argued in the first place that the 
Bengal Tenancy Act does not apply because 
the decree was madeina snit by a person 
other than the landlord. It is difficult to 
appreciate the force of this argument, but 
the contention appears to be that a usufruc- 
tuary mortgagee is not in the position of a 
landlord; in other words, if thé relationship 
of landlord and tenant exists between A and 
B, the usufructuary mortgagee of A is not 
in the position of a landlord in relation to 
4. In ouropinion this contention is wholly 
fallacious, The usufructuary mortgagee ` 
is entitled to receive the rent, asis clear 
from the definition of the expression “usu- 
fructuary mortgage” given in clause (d) of 
section 58 of the Transfer of Property Act. 
Reference has been made to clauses 3 and 4 
of section 3 of the Bengal Tenancy Act, but 
they are clearly of no assistance to the 
opposite party. The term ‘landlord’ means 
a person immediately endear whom a tenant 

0) 4G. W, N. 269; 27 C. 454, 
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holds, and the term ‘tenant’ is defined to 
mean 2 person who holds land under another 
person, and is, or but fora special contract, 
would be, liable to pay rent for that land to 
«that person. The usufructuary mortgagee 
is consequently a person immediately under 
whom a tenant holds. But it has been 
argued that this view cannot be supported, 
because a usufructuary mortgagee is a 
transferee of a portion only of the interest 
vested in the mortgagor. This clearly does 
not affect the question. An intermediate 
lessee is entitled to collect rent from the 
tenant—rent which but for the lease would 
have been payable to his landlord. On the 
other hand, section 78 of the Land Registra- 
tion Act clearly contemplates that a usu- 
fructuary mortgagee in possession is entitled 
to sue for rent in his character as landlord. 
The first contention, therefore, fails. 

It has been argued in the second place 
that a usufructuary mortgagee is not in. the 
position of a co-sharer landlord within the 
meaning of section 158B, sub-section 1, 
clause (c) of the Bengal Tenancy Act, 
because he is the mortgagee from one of the 
proprietors, whereas the co-sharers are the 
proprietors themselves. This argument is 
obviously fallacious. The co.sharer landlords 
are the entire body of persons who are 
entitled to collect rent. It is not essential 
that the interest of each should be of the 
same degree; for instance, it is conceivable 
that a patnidar of one-half share in the 
zemindary and a dur-patnidar of the other 
half share may be jointly entitled to collect 


rent from tenants in actual occupation, and: 


when they are so entitled, they clearly con- 
stitute a body of co-sharér landlords, It 
has been contended further that section 158B 
has no application, because the suit as 
framed was not within the scope of section 
145A. We have already described the 
nature of the suit, and it is clear from the 
decision in the case of Nunda Lal v. Kala 
Ohand (2) that the plaintiffs substantially 
complied with the requirements of section 
148A. It has been argued, however, that 
the suit was not brought for the entire rent 
due to all the co-sharers. We have been 
invited to constrae the expression ‘‘rent due” 


as equivalent io “rent payable under the. 


contract of tenancy.” The -argument in 


(2) 8 Ind. Cas. 50; 15 O, W. N. 820. 
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substance is that to entitle a person to claim 
the benefit of section 148A, he must include 
in the suit a claim, not for the rent actually 
in arrears, but the rent payable under the 
contract without the deduction of any 
amount that might have been actually paid 
to the landlord. This clearly is an entirely 
untenable contention. We may further add 
that it has not been suggested at any stage 
of the present proceeding, nor was the 
suggestion made in the course of the original 
suit that at the time of the commencement 
of the litigation there was an arrear of rent 
due to the on-sharer landlords. The plaintiff 
sued for the recovery of what to his informa- 


tion was the whole arrear due and that 


was in essence a suit for rent due to all tha 


“eo-sharers, within the meaning of section 


148A of the Bengal Tenancy Aot. 
second contention consequently fails. 

It has been argued in the third place that 
the execution proceedings are barred under 
rule 14 of Order XXXIV of the Civil 
Procedure Code. This contention is based 
obviously on a misapprehension. Rule 14 
provides that where a mortgagee has 
obtained a decree for the payment of money 
in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring 
the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforce- 
ment of the mortgage, and he may institute 


Tha 


such suit notwithstanding anything 
contained in Order IJ, rule 2. This rule 
js inapplicable on three grounds. In the 


first place, the mortgagee has not obtained 
a decree for the payment of money in 
satisfaction of a claim arising under the 
usufructuary mortgage. In the second 
place, he does not here seek to bring the 
mortgag:d property to sale; the mortgagee 
seeks to bring to sale a tenancy subordinate 
to the interest of the mortgagor. In the 
third place, the decree has not been made 
for money in satisfaction of a claim arising 
under the mortgage. Consequently the suit 
is not barred under Order XXXIV, rule 14, 

Itis thus plain that the order of the 
District Judge cannot be supported on any 
of the grounds suggested. The only ques- 
tion for consideration is as to the competency 
of this Court to interfere with that order, 
On behalf of the opposite party it bas been 
suggested that the District Judge has acted 
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in the exercise of his jurisdiction, as under 
the law an appeal did lie to him. He kas, 
it is said, committed only an error of law, 
which, in the language of their Lordships 
of the Judicial Committee in the case of 
Malkarjun v. Narhari (3),-he had jurisdic- 
tion to commit. This is a plausible view of 
the case, but upon a closer examination of 
the true nature of the order of the District 
Judge, the real position appears to be this. 
The order of the Dietrict Judge replaces the 
order of the Court of first instance. That 
is, in substance, the effect of the exercise of 
appellate jurisdiction by- the Court below; 
jf it finally disposes of the case, it makes the 
order which should have been passed by the 
Court of first instance. The result of the 
decision of the District Judge, consequently, 
js that the Court of first instance haa to 
proceed to sell the tenure jn accordance with 
the provisions of the Code of Civil Procedure, 
which it has no jurisdiction to do,- and to 
refuse to sell the tenure in accordance with 
section 158B of the Bengal Tenancy Act, 
which ib has jurisdiction to do. The 
circumstance that this result follows from. 
an erroneous interpretation of the scope and 
requirements of sections 148A and 158B of 
the Bengal Tenancy Act is clearly no bar to 
the exercise of our revisional powers. [ Jogo- 
danund v. Amrita Lal (4), Sheo Prasad v. 
Ram Ohander (5)}. The outstanding ‘fact 
remains that if the original Court proceeds 
to carry out the direction of the lover Appel- 
late Court, as it is bound to do, it will 
exercise a jurisdiction which it does not 
possess and will decline a jurisdiction which 
it does possess and such proceeding would 
obviously be liable to be seb aside—an 
aspect of the matter which was not suggested 
tothe Coart in Mathura Nath Sarkar v. Umesh 
Chandra Sarkar(6}. We are of opinion that this 
is plainly a case where it is competent to this 
Court to set aside the order of the Court 
ow. 
ah result.is that this Rule is made abso- 
lute, the order of the District Judge set 
aside and tbat of the Court of frst instance 
restored. This order will carry costs in all 
the Courts. We assess the hearing fee in 


is Court at five gold mohurs. 
a Rule made absolute. 
3) 25 B. 887; 5 C. W. N. 10; 27 I. A. 216; 10 M. 
or 368; 2 Bom. L. 927 iP. C.). 
4) 22 0.767 at p. 783. i 
ao 23 Ind. Cas, 977; 410. 323 at p. 341. 
(8) 10, W. N. 626. 


MADRAS HIGH COURT. 
Seoonn Oivi Apeyrat No, 1482 or 1912. 
March 5, 1914. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Sheshagiri Aiyar. 
OHELLAKKUTTI UDAYAN— PLAINTIF —— 
APPELLANT 
TerTsus 
His Higuness THE PRINCE OF AROCOT 
Sır GHULAM MUHAMMAD ALI KHAN 
BAHADUR, K. 0.1. E., BY HIS AGENT 
KHAN SAHEB MUHAMMAD ANWAR- 
UDDIN SAHEB BAHADU R— DEFENDANT — 


RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 30, 40— 
Commutation of rent —Discretion—Enhancement of rent 
——Limit of enhancement-—Notapplicable to commutation, 

In fixing cash rent in commutation of grain rent, 
the Collector need not confine himself to the consi. 
derations set out in clause (3) of section 400f the 
Act. 5 
The limit prescribed in section 30, clause (1) (b) of 
the Estates Land Act for enhancement of rent does 
not apply to the commutation of rent fixed under 
section 40 of that Act. $ 


Second appeal against the decree of the 
District Court of Trichinopoly in Appeal Suits 
Nos. 73 and 95 of 1911 preferred against 
that of the Oourt of the Assistant Collector 
of Trishinopoly in Sammary Suit No. 6 of 
1909, 

Mr. O. V. Ananthakrishna Atyar, for the 
Appellant. 

Mr. H. Balakrishna Rao, for tae Respondent, 

JUDGMENT.—Section 40, clanse (3) of 
the Estates Land Act, implies that some dis- 
cretion and latitude have to be allowed to the 
Collector (and, of course, to the District Court 
on appeal) in fixing the rent in cash in com- 
mutation of grain rent. Three considerations 
are mentioned inthe clause (3) itself, but 
tbe Collector is not confined to those three 
considerations though he should take into 
account those three considerations also. 

The limit of the enhancement of the rent 
to two annas in the rupee imposed by 
clause (1) (b) of section 30 cannot apply to | 
the commutation rent fixed under section 40 
which deals with a differant state of facts 
altogether. ` 

Weare not satisfied that the District 
Judge fixed the commutation rate arbitrarily 
or unfairly to either plaintiff or defendant in 
this case and we dismiss both the second 
appeal and the memorandum of objections 
with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ORIMINAL APPaALS Nos. 341,344, 345, 352 
AND 8538 or 1913.* 

July 11, 1913. 
Present:—Mr. Justica Woodroffe and 
Mr. Justice Beacheroft. 
ROMESH CHANDRA BANERJEE 
AND OTHERS —ÅPPELLANTI 

versus 


EMPEROR — Rasroypenr. 
Penal Code (Act XLV of 1860), as. 399, 402 —Acquittal 
under section 399, if involves acquittal under section 
. 402, Indian Penal Code—Nature of defence which ac- 
cused can set up—Duty of Oourt —Prosecution evidence, 
deficiency in, defence not bound to fill up—Right of 
defence to comment on such deficiency —Case of fraud 
set up by defence—Prosecution, opportunity of explana- 
tion to—Verdict of assessors, in answer to questions by 
Judge, impropriety of —Repugnancy in Judgment, convic- 
tion if can be set aside on such grownd—Tendency of 
modern legislation Power of High Court to alter ac- 
quitial on one oj two alternative charges into conviction 
~—Distinction between sections 399 and 402, Indian 
Penal Code—Criminal Procedure Code (Act V of 1908), 
s. 47, meaning and scope of —Section 103, clause (2)— 
Search—Right of “occupant to be present at search” — 
Denial of this right, effect of —“Occupant of the place,” 
meaning of ~ Omission of one Magistrate to take cogni- 
zance on suspicion, effect of, on subsequent proceedings— 
Finding of incriminating articles in a hous2, presump- 
tion of law arising from. 
” Woodroffe, J. (Beachcroft, J., concurring).--An ac- 
. cused person is entitled to put forward any defence 
open to him, technical or otherwise, and to have the 
Oourt’s judgment on it, 

It is no affair of the defence to supplement or 
explain deficiencies or suspicious circumstances ap- 
pearing on the face. of the prosecution evidence. Tt 
is open toitto say that the prosecution has not 
proved its case and to refer to such deficiencies in 
proof of the submission or to other circumstances 
appearing or the face of the prosecution evidence 
which show that itis so open to suspicion that it 
would be unsafe to accept it. If, however, the de- 
fence puts forward a case of fraud or if the evidence for 
the prosecution is not ambiguous, the defence should 
give notice of the point they intend to take so that the 
prosecution may have an opportunity of explanation. 
If any charge of fraudulent practice was going to be 
based on a circumstance which standing by itself was 
not necessarily suspicious, the defence should have 
cross-examined witnesses on the point. mae 

‘Where the Sessions Judge in taking the verdict of 
the assessors put a large number of questions to them 
and then recorded their opinion on those questions: 

Held, that the Judge should have allowed the as- 
sessors in the first instance to have given their 
opinion in their own language and way, and then when 
they had completed what they had to say it would 
have been open to him to put to them such questions 
as were necessary to elucidate or supplement their 
opinion. 

Where the charge against the accused Was of two 
separate offences laid in an alternative form, viz., one 


#Taken from C..W. N. with permission. —fd. 
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under sedtion 899 and another under section 402, 
Indian Penal Code, but i$ appeared that the oharges 
were treated not alternatively but as additional and 
the Sessions Judge acquitted them of the charge under 
section 399, Indian Penal Code, and convicted them 
of the charge under section 402, Indian Penal Code: 

Held, that the acquittal under section 399, Indian 
Penal Code, did not involve an acquittal under sec- 
tion 492, Indian Penal Code, and the conviction under 
the latter section was not wrong and the judg- 
meutof the Sessions Judge was not vitiated by re- 
pugnancy; 

(2) that even if there was any repugnancy it was 
open to the High Court‘to alter the finding of acquittal 
ander section 399, Indian Penal Code, into one of 
conviction maintaining the sentence; 

(3) that the offences of commission of dacoity, pre- 
paration for it and assemblage for the same purpose 
have this in common that they presume an intention 
or agreement to commit dacoity by five or more per- 
sons. A mere assembly without further preparation 
is not a preparation within the meaning of seo- 
tion 399, Indian Penal Code, for if it were, section 402, 
Indian Penal Code, would be redundant. Section 402, 
Indian Penal Code, applies to the case of mere as- 
sembling without proof of other preparation. A 
person can thus be not guilty of dacoity yet guilty of 
preparation and not guilty of preparation yet guilty 
of an assembly. 


Beacheroft, J.—The tendency of modern legislation 
in general and of the Criminal Procedure Code in 
particular is to avoid technicalities and there is no 
provision in that Code which would justify interfer- 
ence with a conviction on the ground of repugnanocy 
in the record. 


Woodroffe, J. (Beachcroft, J, concurring).—Where 
the Police searched a hut on suspicion and incrimi- 
nating evidence was found, and after the search was 
over the Additional District Magistrate came to the 
spot and saw what had been found anda search list 
was prepared which the Additional District Magistrate 
signed, and the accused were subsequently placed 
before another Magistrate who held an inquiry and 
committed the accased to the Court of Session for 
trial: 


Held, (1) that the fact that the Additional District 
Magistrate did not take cognizance of the case at 
once did not render the subsequent proceedings bee 
fore another Magistrate bad, nor could such subse- 
quent proceedings be held to be prejudicial to the 
accused; 

(2) that it was not the daty of the Additional Dis. 
trict Magistrate to take cognizance of the oase on the 
basis of what he found at the spot. 

Where the accused persons who were inside the 
room searched by the Police were, after the discovery 
in their presence of a gun and after search of their 
persons, sent out of the room and the search was 
continued: $ 


Held, that the Code of Oriminal Procedure permits 
the occupants of the place searched to be present at 
the search and there was, therefore, a violation of this 
rule which is one not merely of technicality but of 
substance, in that, it is enacted to guarantee the 
reality of the search and the discoveries made thereat, 

That this was an irregularity which the accused 


986 


RCMESH CHANDRA BANERJEE V. EMPEROR, 


were entitled to ask the Court to consider and which 
made it incumbent on the Oouré to sorutinise the 
evidence carefully. 

Beacheroft, J.—The spirit of section 103, sub-seo- 
tion 3, is that the occupant of the place searched shall 
be present and it means that heis to be given the 
option of being present and not that heis to be al- 
lowed to be present only if he demands it. But the 
right of presence given by section 103 applies only to 
the occupant of the place searched or some person 
in his behalf, and the words “occupant of the place” 
are not intended to cover every person who may 
happen to be in the place at the time but they refer 
back to the person mentioned in section 102, i. e, a 
person residing in or being in charge of the place. 

Woodroffe, J.—Where after searching a hut arms 
were found under a machan inside the hut and in 
the ceiling of the hut: 

Held, that the knowledge of the existence of the 
arms would not withont other evidence be imputable 
to any other than the lessee of the hut, nor would the 
presumption operate even against him if it were 
shown that the circumstances were such that arms 
might be in his place without his knowing it. 

Bedchcroft, J.—Where an article is found in a man’s 
house the ordinary presumption is that he as owner 
of the house is aware of its contents. This is subject 
to the qualification that no ether person has access to 
that particular place. It follows that if the house 
is in the occupation of more persons than one having 
access to the particular place, there is no presumption 
against them individually that they have put the 
article where it is found; though if ib be proved that 
an article has been for a considerable period of time 
in a place to which all have frequent access, it might 
reasonably be presumed that all were aware of iis 
' existence. 4 

Section 47, Oriminal Procedure Code, is not intended 
to restrict the powers of the Police to enter the place 
to be searched: on the contrary ib isa provision com. 
pelling householders to afford the Police facilities 
in carrying out their duties, and section 48 provides 
that if difficulties are placed in the way of a Police 
officer he may use force to obtain ingress. 


Appeal against ‘the jadgment of the 
Sessions Judge of Tipperah, dated the 12th 
of March 19138. 


Messrs. A. Oaspersz, Nisith Sen, J. K. 
Ghosal, H. k. Ghose, M.G Mitter and S. 
Dutt and Babus Monmatha Nath Mukherjee, 
Upendra Nath Roy, Satish Ohandra Bhatta- 
charjee, Profulla Chandra Bose and Probodh 
Kumar Dass, for the Appellant in 
No. 341. 


Mr. A. Rasul and Babu Sasadhur Roy, for 
the Appellant in No. 344, 


Babus Monmatha Nath Mukherjee, Amulya 
Oharan Ohatterjee and Promotho Lal Dutt, for 
the Appellant in No, 346. 


Messrs. U, N, Sen Gupta, N. Sen, H, Ghose 
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and §, Dutt and Babn Birendra Kumar 
for the Appellant in No. 352. 

Bebus Probodh Kumar Dass and Fro- 
fulla Ohandra Bose, for the Appellant in 
No. 358. ` 

Messrs. S. P. Sinha, N. Gupta and Babu 
Atulya Oharan Bose, for the Crown in all 
cages. 


De, 


JUDGMENT. 

Woopxorrse, J.—1n this case, the hear- 
ing of which on appeal has lasted over 
three weeks, there are twelve accused who 
have been represented by various learned 
Counsel and by Babu Monmatha Nath 
Mukherji, 

The charge in the Magistrate’s Court was 
of two separate offences laid in an alterna- 
tive form. The first charge was that the 
accused on or about the lst November 1912 
at Comilla made preparation for committing 
dacoity ina particular manner, which was 
assigned to be as follows; namely, by assembl- 
ing together with arms, masks and imple- 
merts which might be used for the commis- 
sion of dacoity. The offence there charged 
was one under section 399, Penal Code, all 
else in the charge than the allegation of 
preparation being merely particulars as to the 
preparation alleged. It then proceeded in 
the alternative to charge an offence onder 
section 402 of the Indian Penal Code, in 
that cn the said date, and at the same place, 
the accused assembled together for the 
purpose of committing dacoity. Judging 
from the record before us it would seem 
that before the Sessions Judge the charges 
were treated not alternatively hut as addi- 
tional, This appears both from the order- 
sheet, phe judgment, the written statement 
of the accused and from what learned 
Counsel has told us. Under the circum. 
stances, however, the matter is of no practical 
importance, 


The learned Judge and 
found that the accused were not guilty 
under section 899. The learned Judge’s 
view, as appears in the judgment, was 
that though the facts alleged by the 
prosecution had been proved they did not 
constitute an offence under section 399, 
because he was of opinion that mere assembl- 
ing would not’ constitute an offence 
under section 399, and because he thought 
it necessary that it should be proved 


the Assessors 


` 
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what part each particular member of the 
gang took in the preparation and bringing 
together arms and the like. As'he was of 
opinion that this had not been shown’ he 
held that the acensed had not been guilty of 
an offence under section 399. There may 
be a question whether he was right in this, 
for it may be argued that if the facts put in 
evidence by the prosecution are true, they 
evidence preparation, and that it was not 
necessary that the prosecution should point 
out with their finger the exact part taken 
by each member of the gang as regards such 
preparation provided that it- were shown 
that the accused were members of a gang 
which had made in fact: preparation for 
dacoity, Doubtless the word ‘whoever 
makes”, in sestion 399, may have been the 
cause of the contrary view. But section 
899, it is argued, assumed a previous agree- 
ment to commit dacoity and to refer not 
to individual but concerted action [see Orown 
v. Shera (1)}. It is, however, unneces- 
sary in this oase to discuss or decide 
‘the question having regard to my findings 
on the other points raised. The question 
before us is not whether the accused might 
not also have been convicted of the major 
offence but whether their conviction on the 
minor offence should stand. The Aasessors 
were of opinion that the accused were nob 
guilty under section 402. Here I may 
observe that objection has been, and I think 
rightly, takén to the form of the Assessors’ 
verdict which was due to questions put by 
the learned Judgé. The latter puta large 
number of questions to the Assessors and 
then recorded their ‘opinion on those ques. 
tions. ` He should, however, have allowed the 
Assessors in the first instance to have given 


their opinion, in their own language and . 


way and then when they had completed 
what they had.to say, it would have been 
open to him to put to them such questions 
as were necessary to elucidate or supplement 
their - opinion. To the method followed 
there is amongst others this objection that 
the questions .which a Judge may oall ou 
an Assessor to answer may not be exhaus- 
tive in extent nor crucial in character, 
Speaking generally the opinion of the 
Assessors was that the accused Nos. 1, 5,6 
and 10 (I take the numbers of the accused here 
and later from the heading of the printed 
(1) 18 P. R, 1868 Cr. 


_legal ground for such an imputation. 
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judgment) had offered a satisfactory ex- 
planation of their conduct, but that as 
regards the other eight they were assembled 
for a purpose which one Assessor describes 
as “immoral or illegal” and the other as 
“evil.” It is not easy to reconcile such a 
finding with the factsofthe case whatever, view 
be taken of them. The Assessors could only be 
justified in assuming the existence of some 
evil and illegal purpose on the avidence. 
If that evidence is not accepted there is no 
Tf it 
is accepted, then the evidence itself discloses 
specifically what the purpose was, namely, 
preparation or assembly for the committing 
of dacoity. The learned Judge accepted the 
truth of that evidence and consistently with 
such acceptance found that all the accused 
were guilty of an offenca under section 402, 
Now, the first objection to this finding 
is one of law. It is said that the acquittal 
by the learned Jadge of the acoused under 
section 399 involved an acquittal under 
section 402, and, therefore, the conviction under 
the latter section cannot stand. There is, of 
course, no merit in this objection, for when 
we look at the judgment itself apart from 
the order of acquittal following on it, we 
know why it was that the Judge acquitted 
the accused under section 3899, It was not 
because he found that there had been no 
assembly when arms had been found and 
so forth, but because though there had been 
such an assembly as would- justify a con- 
viction under section 402, there was in the 


Judge’s opinion no sufficient evidence of 
preparation under section 399, Penal 
Code. The objection is a technical one 


and put forward as such. The accused 
are, however, entitled to put forward any 
defence open to them, technical or other- 
wise, and to have the Oourt’s judgment 
onit, The objection, however, is ill-founded. 
I assume for the purpose of argument and 
without further discussion that we should, 
in determining this matter, not consider what 
the learned Judge has said in his judgment, 
but that we should determine the objection 
on a reading of his order of acquittal with 
reference to the terms of the charge which 
are incorporated in it. The objection then is 
this. Itisargued that there may be pre. 
paration both before and after assembly, and 
that assembly itself is a form of preparation: 
that here the preparation alleged is the 
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assembling with arms, ete., aud that as the 
assembling in terms of the first -charge was 
negatived as preparation, assembling under 
the second charge was also negatived. Itis 
argued that as the accused were acquitted 
unde: section 399, they should (having regard 
to the terms of the charge under that section) 
have been acquitted under section 402, as the 
charges under ‘the two sections contained, 
having regard to their form, the same 
essential elements. There is. therefore, 
it is said, a repugnancy in the judg- 
menf, If this were the case, I am not 
prepared to accede to.the argument that 
we could not ourselves alter the finding 
of acquittal under section $99 into one of con- 
viction maintaining the sentence. Mr. Nisith 
Sen has argued that the decision in Queen- 
Empress v. Jabanulla (2), which admittedly 
entitles us to dc so, was wrongly decided. It 
is, however, now too late to question it even 
if it was open to us and we wished to do so. 
That decision was given some seventeen years 
ago and must have been followed in numbers 
of unreported cases. It bas also been adopted 
in reported decisions. I think it may be said, as 
Mr. Sen has done, that the decision in Batis 
Ohandra Das Bose v. Queen Empress (3) in 
which no question of acquittal was involved, in 
Kunja Bhuiya v. Emperor (4) in which the 
Court did not convicton a charge on which the 
accused had been acquitted and in Emperor v. 
Sakharam Ganu (5) in which the Court 
set aside the order, except so far as it involved 
an acquittal, are not authorities on the 
particular point before us. Butthe decision 
of Nasimuddi v. Emperor (6) clearly is such 
ap authority. Itis true that the Judges in 
that case say that the trial was vitiated 
because the Assessors’ opinion was not pro- 
perly taken, but by this word “‘vitiated” they 
did not mean that the trial was void, other- 
wise they could not have proceeded to have 
expressed the opinion which they did, namely, 
thatit was open to them to convict the 
accused of an offence of which he had been 
acquitted. That they did not do that which 
they considered they had ordinarily jurisdic- 
tion to do was due to the fact that they 
could not enhance the sentence and, 
(2) 23 0. 976. 
(8) 27 C. 172; 4 0. W. N. 166, 
(4) 16 Ind. Cas 481; 39 C, 896; 13 Cr, L.J. 481; 16 
C. W. N. 1058. 


(5) 8 Bom. L. R. 120; 3 Or, L. J. 240, 
(6) 16 Ind, Cas. 641; 400, 188; 1380r. U . j. {7 
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therefore, a re-trial was ordered. The Madras 
High Court have followed the decision 
of Queen-Empress v. Jabanulla (2), see 
Appanna v, Pithanit Mahalakshmi (7), Golla 
Hanumappa v. Emperor (8), and the Allah- 
bad High Court proseeds on the same 
principle, see Sardara v. Hmperor (9), for 
thongh that appears to have been a case 
where a Judge declined to convict, the effect 
of such an order is tantamount to an acquittal. 
It is, however, not necessary to invoke such 
powers as these cases speak of, as there is, in 
my opinion, no such repugnancy in the Judge’s 


- order as would requireus to have recourse 


to them. Dealing only with the principal 
aspects of the offence of dasoity there may 
be, as isapparent from the Code itself, the 
actual commission of dacoity, a preparation 
for it, and an assemblage for the same 
purpose. Asappears from the punishments 
awarded, the first two are treated as the 
more grievous offences, preparation is the 
next grievous, and assembly is the least 
grievous. All the offences have this in 
common that they presume an intention or 
agreement to commit dacoity by five or 
more persons. In a popular sense an 
assembly to commit dacoity may be a pre- 
paration for it. Buta mere assembly with- 
out farther preparation is not a preparation 
within the meaning of section 899. For if 
it were, section 402 would be redundant, 
This section applies to fhe case of mere 
assembling without proof of other prepara- 
tion, for which there is a maximum punish- 
ment of seven years, whilst the preparation 
which is the subject of section 399 is punish- 
able with ten years’ imprisonment. A 
person can thus be not, guilty of dacoity 
yet guilty of preparation, and not guilty 
of preparation yet guilty of an assembly. 
This appears also to be admitted by 
the argument for the defence that a 
band of dacoits might be convicted under 
both sections. However this be, and such 
admission does not affect my conclusion in 
this case, the argument substantially is that 
the form of the charges is such that the pre. 
paration alleged under section 399 is such 
that if negatived it follows that an offence 

(7; 7 Ind. Cas. 861; 34 M. 545; 11 Cr. L. J. 534; 
(1910) M. W. N. 474; 8 M, L. T. 818. 

(8) 10 Ind. Cas. 872; 35 M. 248; 21 M. u. J. 805; 12 
Cr. L. J. 269: 10 M. L. T. 66; (1911) 2 M. W. N. 106. 

(9) 12 Ind. Cas, 838; 84 A. 115; 8 A. L. J, 1289; 12 
Cr. L. J. 572. 
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under section 402 is negatived, On the 
other hand, it is said thatthe gist of the 
offence of preparation is the assembly which 
is also the offence under section 402. The 
argument, though not withont an air 
of speviousness, appears to me to be fallacious. 
What the first charge says when paraphrased 
is this: It says that’ the defendants 
assembled or came together with or bring- 
ing arms, masks and other implements, 
This is specifically alleged as the preparation. 
Tt is obvious that it is not merely the 
mere assembly as such which is charged as 
a preparation under section 399, for in 
law it would not amount to such, and the 
use of the words “with arms, masks and im- 
plements” would be unnecessary. It is true 
that in order to make out that the assembly 
under section 402 was for the purpose of 
committing dacoity, it may be necessary to 
show that there were arms, masks, and 
other implements found at the place of 
assembly indicating such purpose, but in 
that case such evidence is not relied upon as 
indicating preparation, but to show the 
purpose of the assembly. No question of 
bringing arms, masks and other implements 
necessarily arises under the second charge, 
though the fact in this particular case that 
arms and so forth were found on the pre- 
mises has been taken as evidence indicative 
of tbe purpose of the meeting. What, 
therefore, the Judge has done is to hold that 
the accused did not commit the offence of 
preparation under section 399 by assembling 
together and doing something more, viz., 
bringing with them arms, masks and imple- 
ments; but that they did assemble together 
within the meaning of section 402 and that 
the presence of such arms, masks, and im- 
plemente (by whomsoever brought and 
whether by the accused or by others) 
together with cther circumstances of the 
case showed that such assembly was for 
the purpose of dacoity. There appears 
to me tobe nothing repugnant in such a 
finding though, as I have already said, it 
might perbaps have been open to the 
learned Judge on the evidence to hold 
that there was not merely an assembly 
but that the circumstances of the case, if 
accepted, indicated that the presence of arms, 
masks and implements at the plase of assembly 
was due to the action of those who took 
part in it, The learced Judge, however, 
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took a course which I am not prepared 
without further discussion to say was wrong 
and which was more favourable to the 
accused in that he convicted them only of 
the minor offence. Having now disposed 
of this argument on the order and charge 
only, I may refer to the judgment which 
clearly expresses the grounds of the learned 
Judge’s decision on this point. He says 
“with the possible exception of Kumud in 
whose pocket a mask was found, I do not 
think that tbere is sufficient evidence of 
preparation by bringing together arms and 
weapons. I do not think it can be assumed 
that any individual actually made preparation 
for dacoity by briogiog together arma. 
Nor do I think it can be said that under 
the circumstances of the case constructive 
preparation has been proved by the applica- 
tion of section 149 of the Penal Code,” 

I hold then that there is no such re- 
pugnancy asis alleged, that if there were 
it would be open to us to correct it, and 
I now proceed to deal with the facts of 
the case. 

It is said that, on the 27th October 
1912, a letter, which isin peculiar terms, 
was sent to one Sukbendra Bhattacharji, 
the thirteen years old son of Sub-Iuspector 
Sashi Kumar Bhattacharjee, here referred 
to ag the witness Sashi. This was recsived 
by the witness Sashti Charan De, a 
servant of the Sub-Inspector, on the 28th 
October and shown by the witness Sashi 
to Inspector Hari Kumar and mentioned 
to the Superintendent of Police. The 
letter warned the recipient, who was 
directed to tell his father, that adacoity would 
be committed on the ist November, In 
consequence of this on the Ist November 
Sub-Inspector Sashi sent a requisition to 
the Superintendent of Police for extra 
constables and two head constables and 10 
men were depnted for round duty. About 
10-30 p.m. on a rainy evening of the Ist 
November two constables, the witnesses 
Majub Ali and Fazer Ali who were on 
the Kandipar Chomuni Road, saw two 
persons whom they regarded with suspicion 
and whom on refusing his challenge, 
Majub Ali chased. He caught one of 
them, bat being struck on the arm with 
something hard sither by the man he was 
holding or by his companion, the man who 
was caught was ist go and ha an! hig 
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companion ran eastward slong the road, in 


the direction of the hut, where the accused ` 


were found. Thesetwo men were followed 
by seven or eight others, who ran past Majub 
Ali in the same direction, that is, towards 
the hut of one Probhat Karmakar. This 
man is’ said to be a goldsmith and has 
hired two huts, which are in the compound 
of the witness and Mukhtear Durga Charan 
Pal, from the latter, The hut in which 
the latter lives is only 23 cubits from the 
Karmakar’s hut. He gave important 
evidence when he said that he heard a 
noise on the road about 11 o'clock, on 
which he came out of his hut and 
enquired of Probhat Karmakar what it 
was about. He then says that Probhat 
(who would ask us to believe that he was 
then asleep) told him that there were 
shouts of “thief, tbiet’ on the road and 
that people were running, on which the 
Mukhtear returned to bed until, as hereinafter 
stated, he was called by the Police to be 
a witness to the search of the Karmakar’s hut. 
Majub Ali says he then stayed on the spot 
and sent Fazar Ali for relief, the latter armed 
with 8 or 10 Police, one of whom was 
Yakub Ali Havildar. He on being told what 
had happened went to the place where 
Majub had attempted to effect an arrest 
and there found a blackamith’s cold chisel 
and iron holder. The fourth Sub-[vspector 
of the Katowali Thana, who lived near 
by and whose name is Jatindra Mohan Ray, 
was sent for through the Jamadars Jaffar 
Ali acd Yusuf Ali. The latter seems 
to have arrived about 11-30 p.m. He was 
told what had happened and msde an 
examifation of the locality. He then went 
to the Inspector who, having heard what 
he had to say, told him to return and inquire 
and promised to follow later on. The 
Inspector’s house is close by, 40 or 30 
cubits south-west of the Kandipar Chomani, 
On Sub-Inspector Jatin’s return he asked 
Majub Ali to point out the way along which 
the suspicious characters had run and ac- 
cording to Jatin’s .evidenca Majub Ali 
pointed out a route across the drain along a 
drain and 2 or 3 cubits east of the 
Karmakar’s hut. He then crossed the drain 
and went and stood at the north-east corner 
of the Karmakar’s north hut,—a light 
was burning within. The Suab-lospector 
arkad wbo waa inside to which some one 
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replied, “we Karmakars ara here.” The . 
Sab-Inspeetor then said, “some men have 
ron past this housea little time ago, do 
you know where they have gone or anything 
about it?” He also asked if any one had 
come into the house from outside to which 
gome one replied, “we heard the footsteps of 
some people going away but we do not 
know where they have gone. There is no 
one else in the hut.” On, however, the 
Sub-Inspector going to the south-east corner 
of the hut he saw with the light of his 
lantern a man spring from the south to 
the north hut of the Karmakar. The 
whole of this hut measures only YI by 13 
feet. It is divided into two rooms by a 
fencing, which are called the western and 
eastern rooms. The eastern or larger room 
is said to be 13 by 13 and the western - 
8 by 13 only. Farther in the room there 
is a machan which takes up a good deal of 
the space. Os this machan was a mos- 
quito curtain which was down. Ontside 
this machan were found, according to the 
Sub-Inspector; three or four persons whose 
upper bodies were bare aud their dhuties 
were wot. On lifting up the curtain six or 
seyen more persons were discovered lying down 
on the machan with something like a quilt over 
them. This was removed and the clothes 
of some of those who were beneath it were 
found to be wet. Two men were in the east 
room where there was a light. These were 
the accused Thakur and Prasanna, The 
Sub-luspector Jatin says that he then asked 
what they were all doing there on a wet 
and cloudy night with wet clothes on, to 
which he said none of them answered. There: 
is some conflict of evidence here, for the 
Constable Yakub Ali before the Commit- 
ting Magistrate says that the Daroga felt 
the clothes of a man, who appears to be the 
accused Romesh Banerjee, who was standing 
between the machan and the door-way and 
who explained that his clothes were wet 
as he had come from the station, which is 
possibly the case. This from his deposition 
would appear torefer toa time before the 
arrival cf the Snab-Inspector Sashi. In, 
however, his deposition before the Judge he 
made the incident take place after the 
arrival of the witness Sashi. So far as the 
Police witnesses are concerned, this and 
other discrepancies, to which we have here 
referred, musi be considered in dealing 
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with the weight to be attached to their 
‘evidence, but so far asthe defence of the 
accused is concerned it does not appear 
to be of much importance, for it is admit- 
ted that a little later on they all did give 
accounts (whether true or not is another 
matter) of themselves on that night to the 
Additional Superintendent of Police, Rai 
Sahib Nanda Kumar Bose, who has given 
evidence before us. . This man Romesh 
Banerjee was known to Sub-Inspactor Jatin 
and made an observation which has been held 
to be not admissible. Thereupon the Sub- 
Inspector looked under the machan and found 
a basket which, when removed, disclosed a 
double barrelled gun in two pieces. A man 
was then sent to fetch the Sub-Inspector 
Sashi and the Mukhtear in whose basha the 
hut was—-Durga Charan Pal. The latter 
came about midnight. On his arrival he was 
shown the gun and told what had happened, 
and it is noteworthy that none of the persons 
in the room made any disclaimer as to know- 
ledge of the gun which was found in their 
presence and which according to the evidence 
was stolen from the district of Mymensingh 
some four or five years ago. Five or 
six minutes after the arrival of the Mukhtear 
Sub-Inspector Sashi came. He was informed 
of what had occurred and three or four 
minutes later Hari Kumar Gupta, the Sadar 
Inspector, arrived and with or shortly after 
him another Makhtear named Lalit Chandra 
| Chakraburty. Sashi Inspector on arrival 
told the men that he put them under arrest 
aud four or five minutes later the accused 
were taken out of the rooms and kept out of 
it avd tied up—a circumstance on which the 
defence naturally rely. It is said, however, 
that, though taken outside, they were kept 
near the south door facing the machan, 
In the presence then of the two Mukhtears, 
the Sadar Inspector and the two Sub-Inspec- 
tors a search was commenced of the hut. On 
the mosquito net being undone a lot of 
clothes were found heaped upon the machan. 
On examination of the ceiling a cloth bundle 
was found, which on being opened was seen to 
contain a number of bags of similar pattern 
and design which it is suggested wera to be 
used for the purpose of carrying loot and so 
forth, as also two revolvers, one of which was 
an old fashioned pinfire. There were also 
fodnd some cloth bundles containing cart- 
rydges. Two hammers, one of which is 
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described as a sledge hammer, a bag of seeds 
and some lathis were fonnd in various places. 
After this search was over the Superintendent 
of Police and subsequently the Additional 
Supérintendent, Rai Sahib Ananda Kumar 
Bose, arrived. This was about 1-30. They 
were informed of what bad happend and 
shown the articles which had been found. 
Still later and sometime after 1-30 the 
Additional Magistrate, Mr. Chatterjes, came. 
A search list was then prepared. The 
clothes which had been found on the machan 
were then examined. These or some of them 
were wet. Some things were found in the 
pockets of the clothes. lt is not necessary 
to deal with thisin detail. Itis sufficient 
to say that some of the clothes contained 
cloth marks. If these were truly. discovered 
they could under the circumstances only have 
been there for the purpose of dacoity, and in 
a shirt was found a piece of paper marked 
XVC which is in the following terms: 
(1) Nishi and Paritosh, (2) note, (3) packing, 
(4) money takadi, (5)Cheni (Chisel) las ete., 
(6) automatic, rumal (handerkerchief), 
(7) Carry, (8) Nayav. In a piece of wet 
rag was found a paper marked XXa which 
runs as follows: ~ 


i. Kumud . Hammer. 

2. Jogess . Cheni (in Bengali cha- 
racter.) 

3. Madan swa R, 380. 

4, Bepad . S BL 

1. Nishi ... Hammer, 3 

2. Bira , Obeni (in Bengali cha- 
racter), 

3. Rebati a S. BOL. 

4. Arun .. R. 450. 

_ L. Nayan . D. L. 

2. Kalachand .., R. Pin. 

3. Dhiren . D. 

1 Debendra . G. 

2, Romesh . R. 450. 

8. Doctor . L. D. 

1. Jiten so R. 450. 

2. Kali Prasanna R. 380. 

3. Baju sao We 

1. Paritosh ... Automatic. 


There are 18 names in this list which, 
itis suggested, are those of the membera 
of a gang of dacoits. If the names on the list 
are found to correspond with the names of the 
persons under trial then under the circum. 
stances the inference is that the names on the 
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list are those of the persans on trial. And 
the more of such names there are on the list 
corresponding with the names of the persons 
on trial the stronger is the evidence of 
identity. Inthe present caseif the doca- 
ment is a genuine one it isin the highest 
degree improbable that the eight namas on the 
list which correspond with the names of eight 
. persons in the hut should yet refer to some 
other people. Of these 18 names eight are said 
to be those of the accused found in the hut 
by the Police, víz., accused Nos, 1, 2, 4, 5, 6, 8, 
9,11. Arun is one of the names of Ramesh 
Chandra Gupta, accused No, 4, and accused 
No. 8, Hara Chand Sil, was known by the 
name of ‘Doctor.’ Baju isthe nickname of 
Brojendra, the fifth defendant. The names 
of accused No. 3, 7, 10, 12 are not included. 
The remaining ten names refer to others who 
are,it is suggested, members of the same 
gang. Of these names Nishi was a servant 
of the accused Sarbari or Baja. In a letter 
which purports tobe written by the latter 
and which was found at the hut onthe 7th 
November six days after the present search, 
the addressee is Nishi and reference is made 
to one Revati. It is also remarkable that a 
man of this name was actually arrested in 
the early hours of the morning of the 2aod 
and according to Mr. Watling between 4 and 
5 a.m. after the discovery of Hxhibit XXA and 
the completion of the search list. This man 
Revati was wearing a damp dhuii, had 
shoes and said nothing when the constable 
made his statement to.Mr. Watling. It is 
suggested as regards the names other than 
those of the accused that they were those 
members of the same gang who were coming 
to Comilla to join forces with those members 
who were already there, but which they were 
unable to doas the steamer missed connec- 
tion. The words opposite the nameson the 
list are said to indicate the weapons which 
were to be assigned to each member of the 
gang. The words “hammer” and chisel” 
speak for themselves. R. refers, itis said, 
to revolvers and a revolver of 380 bore was 
found which is said to be one of the R. 380 
appearing in the list, R. Pin refers, it is 
said, to the Pinfire revolver found. Other 
entries, it is suggested, refer to the guns and 
` lathis, “automatic” referring to “automatic 
pistol.” One mask was found outside by 
Jamadar Yusuf Ali near the kitchen. 
When the list was completed the Rai 
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Sihib qisstioned the acsased and he has 
depusal to their answers. They gave 
various accounts of thenselves to which 
I refer later when dealing with their in- 
dividual cases, It ig only naa-ssary to 
note here that the accused Kumud does 
not admit having been found in the 
hat as the others were. He alleges that 
he was going from his mama's basha to 
the railway station with a view to return- 
ing home when he was arrested on tho 
road by the Polica and by them mixed up - 
with the other accused. 

All these matters took up to about 6 A.M. 
when formal first information was laid at 
the Thana, Tho party then left and the 
accused were taken to hajat, It will be 
convenient to notice here an argument of 
Me. Caspersz who appeared on bshalf of the 
first accused, Romesh Banerjee. He contends 
that when Mr. Ganga Charan Ohattorjes arrived 
he shonld at ones himself have taken cogai- ` 
zance of the case and as he did nos, learned 
Counsel at first contended that all the subse- 
quent procaedings were bid, and: secondly, 
the accused were in any event prejadicad. 
I will assume for the sake of the argument 
that in law it would have b3an open to 
Mr. Chatterjee to have taken cognizancs 
of the case then and there as also for the 
game purpose that it was his duty to do 
so. It would, of course, be impossible to 
hold that euch a neglect of duty and re- 
fasal of jurisdiction by one Magistrate 
could possibly have the effect of prevent- 
jog any other Magistrate doing his, with 
the result that subsequent trial and com- 
mitment before and by Mr. Rankin, the 
Magistrate, was bad. Ultimately learned 
Counsel conceded that this must ba so 
and that even on the assumption which 
he asks us to make the commitment and 
trial were not bad. I may here observe 
that nothing ‘appears to have heen heard 
of this objection before this appeal. The | 
matter then ultimately resolved itself into 
a question of alleged prejudice. According 
to learned Counsel the Magistrate, Mr. 
Chatterjee, should have taken cognizance on 
his own suspicion from what he saw that 
an offence had been committed and should 
then and there and in this hut and in the 
hours between 2 and 3 at night commenced 
proceedings, calling upon the prosscu- . 
tion to proceed with their case, asking the 
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accused what they had to say and if necessary 
postponing further hearing. I have myself 
no doubt that if the Magistrate had in -this 
case done anything of the kind, his conduct 
would have been severely assailed by the 
acoused. His cognizance . on his own 
suspicion would have been censured as 
precipitate and his conduct in hastening on 
the proceedings and questioning the accused 
would have been challenged as oppressive. 
I think myself that under the circumstances 
of the present case had the Magistrate taken 
the course which Mr. Oaspersz suggests, it 
< would have been open to objection. It 
appears to me that what actually followed 
was right, namely, further investigation by 
the Police to see whether further light or 
evidence could be had on the affair and 
then the charge before Mr. Rankin. If 
Mr. Chatterjee should not have taken the 
course suggested then it cannot be argued 
that the accused were prejudiced by his 
not doing that which he ought not to 
have done, but I may add that this 
objection of prejudice appears to be a 
shadowy one. It was suggested that the 
accused had no opportunity of making a 
statement then and there before the Magis- 
trate. Asa matter of fact they did make 
a statement on thatsame night to the Rai 
Sahib, which has been recorded and of which 
they have had the benefit, and though a 
further statement might have been made 
before the Committing Magistrate the 
opportunity was not availed of. It is also 
made a grievance that instead of sending up 
the accused at once for trial the Police 
took time for further investigation with a 
view, it is suggested, of discovering 
whether there was. evidence of a wider 
conspiracy of which the dacoity in question 
was au incident. I can myself see nothing 
improper in this. Infact it was their duty 
to investigate the matter in this manner and 
for the purpose of collecting all available 
. fasts before sending up the accused. for 
trial. On the 2nd November the accused 
were remanded to hajat until the 10th, On 
the 8th one Nagarbashi Rudra Pal was 
produced before the Magistrate but discharg- 
ed at the request of the Police for want of 
evidence. This has, been relied on as a 
- circumstance of suspicion and one tending 
to support the Police plot suggested in the 
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case. There appears to have been no 
suggestion or cross-examination as to this 
before and, had there been, it might have 
been shown that the reason of his arrest was 
due’ to the appearances of his name in the 
Karmakar’s books. On the 11th the Police 
asked for adjournment to complete inquiry. 
This was granted until the 16th, when a 
farther remand was given till the 27th Novem- 
ber on which day and following days evidence 
was taken, and accused committed to the 
Court of Session onthe 14th December last. 
During the investigation on the 9th Novem- 
ber some chisels and a crowbar were found at 
the point marked S on the map, while the 
basha of the witness Debendra Nath Ghose 
was being cleaned. This place is at ashort 
distance to the south of the Karmakar’s 
hut, on the other side of the drain running 
from north to south. This finding is 
corroborated by the evidence of Babu Satish 
Chandra Rai, Honorary Magistrate, who 
having received immediate information from 
the sweeper, Basanta Mali, who found 
them, went to the place pointed out by 
the latter and there saw the crowbar and 
five or six chisels. With that conflict of 
argument which has marked the defence 
in this case it has been suggested on the 
one heud that these chisels were really 
dropped there by some dacoits and that, 
therefore, these had gone past.and never 
entered into Karmakar’s house, and on the 
other hand that the story of suspicious men 
having been foundon the road and of their 
running away is an invention of the Police 
who for their own purpose put the chisels 
at the points where they were subsequent- 
ly found, On the third of November the 
house of the accused Kumud was searched 
and some papers found. In one of these 
letters the latter is asked to secure a self- 
secrificing member, “a young man,” for it is 
said “things are achieved by the energy and 
perseverance of young men,” The writer in 
the post script gives the name of a young 
student. “You should”, it says, “watch him 
strictly and if found fit you should write to 
me, you should procure all informations 
regarding him and write to me and if you 
think it allright you yourself may proceed 
slowly.” Another letter presses upon the 
addressee the propriety of the time and 
opportunity of work and in another letter the 
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writer says that by the will of the mother 
(that is the Devi) be hoped to meet Kumud 
shortly, adding, “It seems to me that 
mother would get some works done by you. 
The mother has an eye upon you.” Mr. 
Rasul has suggested to us that these 
references may apply to assurance business 
or religious proselytising. It is, kow- 
ever, obvious to me that the letters are 
of a political character and refer to secret 
nationalist propaganda, most probably of a 
revolutionary kind. They were, however, 
written some time before the occurrence, 
the aubject of the charge, but have this 
bearing that ‘if Kumud Nag was a mem- 
ber of this gang, this evidence serves to 
explain its motives and how it is that 
persons who did not appear to belong to 
the ordinary criminal classes engaged in 
the work of dacoity. On the early morn- 
ing of the 2nd November the house of the 
accused Romesh Chandra Banerjee was 
examined, The importance of this evidence 
is with respect to the post card, Bxbibit A, 
said to have been addressed by one 
Surendra to Romesh Banerjee and which 
is relied on by the latter in support of 
the account which he gave of himself to 
the Police. For though in examination of 
the search witness No. 36 the question 
of the prosecution as to whether that 
post card was found at such search was on 
the objection of the defence disallowed, it 
is yet: obvious that the post card was not 
then found, as it was produced by the 
prisoner’s Counsel much later and for 
the first time iu the Sessions Court. The 
fact is of importance when we consider 
the question of the genuineness of the 
document. On the 7th November the 
Karmakar’s hat was again searched and 
possession taken of some khata books and 
papers. An entry in the khata exhibit is 
relied upon in support of the defence of 
the accused Sarbari or Baja. It has been 
a matter of dispute whether there were 
two entries as the defence contends or one 
as Mr. Sinha for the Crown has submit- 
ted. It shows under the name of this 
accused an entry of gold weighing twelve 
annas and the receipt of 3 annas for 
repairing work, Of the other papers 
there found two have some importance, 
oiz, Exhibits XXVII and XXIX, one 
of which is addressed to one Nishi who 


N 


INDIAN OASES. 


[1514 


was a servant of this accused! Sarbari and 
contains a statement of the sending of ons 
Rebati. These names occur on HExhibits 
XVC and XXA and have importance on 
the question of the genuineness of the lat-- 
ter documents. : , 

Before leaving the question of Police 
investigation before trial it is to be noted that 
the Police charge sheet of the 15th Novem- 
ber, in giving the names of the witnesses 
and the points upon which they are to be 
called to give evidence, mentions two 
persons’? names, Nagarbashi Rudra Pal 
and Ram Chandra De, who are expected 
to prove association of the accused and 
their conduct. The former is the man 
who bad been put up and discharged on 
the sth November. These persons are 
not called and the circumstance is pointed oat 
as one of snspicion; in what way is not clear. 
All that is before us is that the Police-expected 
two witnesses to depose for the prosecution 
and for some reason or other they did not. 
We cannot assume that this indicates some- 
thing wrong on the part of the Police when it 
is quite possible that these two witnesses 
may have been willing to give evidence 
and for fear or other motive refused at 
the last moment to do so. Moreover, if 
any charge of crime in this matter was 
going to be made against the Police it 
should, as I have already pointed out, have 
been cross-examined to when, as Mr. Sinha 
has argued, an explanation might have been 
forthcoming. The charge sheet was sign- 
ed by Sub-Inspector Sashi, who was not 
questioned as to this. Upon this point ` 
I may make an observation which has ap. 
plication to other points in the case. It 
is, of course, no affair of the defeuce to 
supplement or explain deficiencies or suspi- 
cious circumstapses appearing on the face 
of the prosecution evidence. It is open 
to it to say that the prosecution has not 
proved its case and to refer to such 
deficiencies in proof of the submission or 
to other circumstances appearing on the 
face of the prosecution evidence which 
show that it is so open to suspicion that 
it would be unsafe to accept it. If, how- 
ever, not content with relying on such 
deficiencies and suspicious matter, the 
defence put forward a case of fraud or. 
if the evidence for the prosecution io not 
ambignous, the defence should give notice 
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of the point they intend to take so that 
the prosecution may have an opportunity 
of ‘explanation. The present is a case in 
point. If any charge of fraudulent prac- 
tice was going to be based on a circum- 
stance which standing by itself is not neces- 
sarily suspicious, the defence should have 
I may here add 
in connestion with the witness Sashi that 
I think that there is ground in the defence 
objection that he should have been called 
at an early stage of the case and not at the 
very end as was the fact. He and the other 
Sub-Inspestor are two of the more import- 
ant, if not most important, witnesses in‘the case 
and such should always bs examined as early 
as possible. To some extent the matter has 
been remedied in the present case by the fact 
that the other Inspector of Police was called 
at an early stage, being in fact the fourth 
witness. 

It must be plain that ifthe facts are 
{ruly stated the case against the accused 
is fally established in the absence of any 
credible explanation forthcoming from 
them. ` 

[His Lordsbip dealt with the facts and 
continoed.] . 

I turn now to that which is undoubtedly 
the most substantial point in favour of the 
defence, namely, the question of the manner 
in which the search was conducted, It is 
argued that there were grave irregularities 
in the conduct of the search and that 
although the existence of such irregularities 
does not render evidence of what was dis- 
covered on such search inadmissible, ii does 
affect the credit which we should give to 
` such evidence. 

In thefirst place, reference is made to 
the provisions of the Police rules that the 
party making the search should himself be 
searched. Sub-Inspector Jatin says that be 
told the search witnesses to examine his 
person, but they said ib was unnecessary., 
The Mukhtear Durga Charan Pal, however, 
says that no one searched him and that he 
did not search any nor didany one offer 
to be searched by him. Whether the 
evidence of the one witness or tha other is 
correct, it seems plain that the searching 
party were not for one reason or another 
themselves searched. I need not delay to 
consider the argument that the entry into ' 
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the house was illegal which was sought 
to be justified on the groand that the Sub- 


-Inspector Jatin may have had reasonable 


suspicion of an offence. The question is of 
no importance here, whatever might be its 
value in an action for trespass on which 
I express no opinion. The Sub-Inspector, 
however, admits that after entry no notes 
were made of the places at which things 
were found at the same moment that 
they were found. It is said that people 
were allowed to come in and go ont 
during search. This, if it took place, wonld 
be an irregularity but is certainly no indica- 
tion of the suggested dishonesty of the Police 
which might be exposed by allowing any 
stranger to pass in and out of the room. Deal- 
ing, however, withthe case of alleged irregu- 
larity, Lalit, the Mukhtear, says that betweeu 
the time of his arrival and the preparation 
of the search list Police Officers and others 
were coming and going through the door. 
This refers to a period extending from 
midnight till four in the morning. The 
point is who were these others. But this 
he was not asked. These may have in- 
cluded such persons as the Additional 
Magistrate, the Deputy Magistrate or Mr. 
Watling. And this may explain the ap- 
parent contradiction between this evidence 
and that of Sub-Inspector Jatin who says 
that people did not come and go in and 
out of the room before the Additional 
Magistrate came. He may be speaking of 
persons other than those concerned in the 
search. The Mukhtear Lalit may by the 
word “people” refer to persons who, though 
not Polica Officers, may have had a right 
to be there, The other search witness, 
Durga Charan Pal, similarly says that from 
the time that Sashi Babu arrived till the 
search list was completed, people including 
Officers and Constables were coming in and 
going out of the room. When Durga Charan 
speaks of the children of his house com- 
ing he appears to be speaking of the time 
of his arrival and on  cross-examination 
he says the children were ontside or rather 
in the door way. Lalit’s statement as to 
the presence of a Post Office employee living 
with Inspector Har Kumar Gupta refers 
to a period before the accused were removed, 
It cannot be said that the evidence is 
very clear or satisfactory on this point, hut ifit 
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be possible that others than those properly 
concerned did have access to the room, 
then, as I have said, though an irregular- 
ity, it would go against the theory that 
the Police amongst other things fabricated 
documents there or introduced those docu- 
ments and other things from outside, for 
it is not likely that under such circum- 
stances anybody and everybody would have 
been admitted access to the room. The 
Police rules further provide that what is 
found should besent up as soon as possible 
to the Magistrate. The reason given for 
the non-observance of the rule in this case 
is that the Magistrate had (as is the fact) 
already signed the search list, As, however, 
the object of this rule is to satisfy the 
Court of the identity of the objects found, 
it cannot be said that in this case the matter 
was one of any importance seeing that Mr. 
Ganga Charan Ohatterjee, the Additional 
Magistrate, was himself in the hut. and 
saw the articles which were entered in the 
search list. 

Tt is not clear that the: alterations in 
the searoh list were made whilst the docu- 
ment was in Police custody, but in any case 
they are not of importance. The alteration 
of the numbering was due to the fact that 
-" the number 23 was written twice and though 
the word Nogen has been changed into 
Nayan—Nayan appears in the original 
document entered in the search list. This 
document was in a bad light read as Nogen 
and so entered at first in the search list, 
though ‘in fact it is plainly’ Nayan. The 
most important matter in this connection 
is the fact that the accused were after the 
discovery of the gun (which was in their 
presence) and after search of their persons 
sent out of the-room. The Oode permits the 
occupants of the room to be presentat 
the search and there was, therefore, a viola- 
tion of this rule, which is one not merely 
of technicality but of substance in that it 
is enacted to guarantee the reality of the 
search and the discoveries made thereat. 
It is unnecessary to determine whether 
all the accused found in the hut can be 
said to be ‘otcupants within the meaning 
of the section, because the person or per- 
sons who were admittedly occupants were 
not present at the search. The reason for 
disregard of this rule is that the hut was, 
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as is undoubtedly the case, a very small 
one. It is said also that the accused, though 
taken oub of the room, were kept near the 
south door facing the machan, This, if a 
fact, would have been of little servise to 
them. Moreover, it is contradicted by the 
search witness, Durga Charan Pal, who says 
they were taken to the west of the wall 
which appears to be away from the door. 
Whilst I am not satisfied that, as has been 
argued, notwithstanding the alleged want 
of space people of all sorts were allowed 
to come and go out of the room, I am 
unable to say on the other hand that ib 
would not have been possible to continue 
the search in the presence of the accused 
as by placing them in the eastern room 
and removing the mat screen between it 
and the western room or otherwise. How- 
ever this be, the fact remains that the 
accused were not present at the search, and 
this is an irregularity which they are entitled 
to ask us to consider. The evidence must 
undoubtedly be carefully sorntinised on that 
account, It is to be noted, however, that 
there were two searsh witnesses present. 


- But after all if, upon a careful scrutiny of 


the evidence, we come to a conclusion that 
notwithstanding the absence of the accused, 
advantage was not, and could not have been, 
taken of it the irregularity, whilst serving 
to exact from the Court a careful scrutiny ` 
of the evidence relating to the aearch, has 
no further effect. It is not sufficient to 
suggest that articles might have been 
fraudulently introduced, we must see whether 
there are ‘any reasons to suppose that this 
was done. The chief ‘question,’therefore, is, . 
was it possible or probable that the arms, 
implements, masks and documents found 
on that night were either there or previously 
introduced or fabricated by the Police 
as alleged? It will be here convenient to 
deal with the legal presumptions arising 
from possession if proved. If we take the 
single circumstance that arms were found 
under the machan and in the ceiling of the 
hut, knowledge of that existence would not 
(without other evidence) be imputable to 
any other than the lessee of the hut, Probodh 
Karmakar—nor would the presumption 
operate even against him ifit were shown 
that the circumstances were such that arma 
might bain his place without his knowing 
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it; for instance, if, as alleged to be the 
case here, they could bave been introduced 
from outside. The evidence on this point 
is in some respects not as clear as it might 
be, but appears to me to establish that the 
arms could not have been introduced from 
outside, 

[His Lordship after dealing with the other 
facta and circumstances considered the case 
of each individual acoused and concluded as 
follows:] 

Ihave now dealt with the defence of all 
twelve accused. In my opinion for the 
reasons given I think that notwithstanding 
the suspicion which attaches to them, we 
should acquit the accused Thakur Das Pal 
and Aditya Charan Dutta, the other circum- 
stances of the case being insufficient to 
overcome the inferences which may be 
drawn from their position as subordinates of 
the Karmakar and the absence of their names 
from Exhibit AKA. As regards the rest of 
the accused they have, in my opinion, failed to 
‘meet the strong case which the prosecution 
makes against them and have not by their 
defence shown that their presence in the 
hut was, as they allege,-of an accidental 
and innocent character. The two defendants, 
T have above named, Thakur and Aditya, 
are accordingly acquitted and I direct that 
they be set at liberty. The appeal of the 
other accused fails and is dismissed and 


their convictions and sentences are con- . 


firmed. 

Beacucrort, J.—In this case I had written 
a separate judgment, but my learned brother 
has dealt so exhaustively with the facts 
and arguments advanced and my own views 
coincide go closely with his on almost every 
point, that a lengthy separate judgment 
‘would be a mere repetition of a great deal 
of his. I, therefore, propose to confine 
my remarks toafew only of the principal 
matters that have been argued before us. 

I agree with my learned brother’s views 
as to the scope of sections 399 and 402. The 
contention that the ‘conviction cannot stand 
by reason of repugnancy in the record must 
fail, in my opinion, for two reasons: (1) that 
there is in fact no repugnancy, (2) that if 
the suggested repugnancy existed it would 

. provide no good ground for setting aside the 
conviction, With . the first reason, my 
Jsarned brother has dealt. I shall, therefore, 
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confine myself to the second. The argument 
as to the repugnancy is based on the ease of 
Rew v. Plummar(10), a casein which a person 
was acquitted though he had pleaded guilty 
to a charge of conspiracy, because the Jury 
acquitted the other two persons with whom 
he was alleged to have conspired. It seems 
to me that the principle which underlies 
that case is really this, that you cannot have 
contradictory results or decisions from one 
set of facts, as only one decision can be the 
right one. The verdict of the Jury was 
“no conspiracy,” that was conclusive and, 
therefore, the prisoner who pleaded guilty 
could not be convicted because his plea was 
inconsistent with established facts. It is 
true the learned Judges speak of the record 
being inconsistent and contradictory. But 
the record is merely the outward and visible 
sign of the facts found and I take it that 
the underlying principle is that which I havo 
stated, 


In that case Bruce, J., says, “the record 
of couviction can only be made up in the 
terms of the indictment”, and on that 
expression it is argued that in considering 
this matter we must look only to the indict- 
ment and ignore the facts actually proved. 
The reason for the rule in the case of a Jury 
verdict is obvious, for the verdict is simply 
one of guilty or not guilty on the specific 
indictment and the facts found by the Jury 
are unknown except to this extent that the 
allegations in the indictment are proved or 
not proved. Bat I emphatically dissent 
from learned Oounsel’s contention that such 
a rule can be applied to the case of a decision 


by a Judge. In such a case we cannot 
ignore the facts found. The argument 
amounts to this. The Judge has found 


certain facts, he has madea mistake in 
law in saying that those facts do not amount 
to an offence under section 399, the facts do 
also amount to an offence under section 402, 
yet besause he has, thovgh mistakenly, 
acquitted the accused of the charge under 
section 399 ‘and though he has rightly held 
the facts to be an offence under section 
402, the aceused must be acquitted of the 
offence under section 402. It seems to me 


(10) (1902) 2 K. B. 339; 7T L. J. K. B. 805; 66 J. P, 
647; 86 L. T. 836; 18 T. L. R. 659; 51 W. R. 137; 20 
Cox, ©. 0. 243, 


998 
ROMESH OHANDRA BANERJEE V, EMPEROR. 


that the argument has only to be stated in 
this form to insure its instant rejection.. 
The position is this. The Judge finds 
certain facts, we agree with him in his 
findings as to those facts, yet if he makes 
an error in law in the application of the 
facts as to section 399, we are not only to 
accept his error in regard to that section, 
but to add to it one of our own in regard to 
section 402. 

The accused are entitled to the benefit 
of any technicality that they can invoke 
in their favour, but a technicality, which 
leads to such a farcical result as the above, 
must be clearly established, and it must 
be one which is to be found within the 
four corners of the Code of Criminal Pro- 

` cedure and not one borrowed from English 

Law aud founded on ideas as to the sacred 
character of a verdict by a Jury, whose 
findings of fact are unknown, a character 
which by the express provisions of law 
does not attach. to Jury verdicts in this 
country, 

Now, the tendency of ‘mordern legisla- 
tion in general and of the Criminal Pro- 
cedure Code in particular is to avoid techni- 
calities, and I cam aware of no provision 
in that Code which would justify inter- 
ference with a conviction on the ground 
of repuguancy inthe record. An instance 
will make it clear that repugaancy in the 
verdict of a Jury in India is not by itself 
sufficient to justify the quashing of a con- 
viction and to anyone with much experience 
of mofussil Juries, it will be evident that 
such repuguancies do occur. Suppose aix 
persons are charged under section 147 
with rioting and under section 304 read 
with section 149 in respect of culpable 
homicide committed in the course of the 
riot. The «Jury convicts all six under 
section 147, but convicts only three of 
the charge under sections 304 and 149 
acquitting the others of this charge. They 
do this arbitrarily to distinguish the case 
of ring-leaders from those who take a less 
prominent part. The Judge considers that 
he can give a sufficient sentence in regard 
to the latter three, though he does not agree 
with the verdict. He cannot, therefore, 
refer the case under section 307, for it 
is not necessary for the ends of justice 
to do so. Nor on appeal could this 
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Court interfere on the ground of repug- 
nancy, for under section 423 (2) it could 
interfere only on the ground of misdirec- 
tion by the Judge or misunderstanding 
by the Jury of the law and both of these 
elements are absent in the case supposed. 
It is no answer to say that such verdicts 
ought sot to be given, for the fact remains- 
that they are. 

If mere repugnancy in the verdict of a 
Jury is not by itself sufficient to ensure 
quashing cf a conviction, much less can that 
result be insured by a repugnancy which 
exists only in the formal decision of a Judge, 
whose actual findings of fact are known, in 
other words a repugnancy in form only and 
not in substance. 

[His Lordship then considered tha facts 
of the case and continued. | 

The finding of the gun and revolvers is 
not disputed, but it is urged that the 
manner of their finding shows that the 
Police knew that these articles were there 
to be found, and one of the facts on which 
this theory has been based is that Jatin 
found the gun almost immediately after 
he entered the hut, an entry which it is 
itself unjustifiable. It is 
argued that under section 47 of the Code 
of Criminal Procedure Jatin had no authority 
to enter the hut until he. had asked permis- - 
sion from the occupantof it, This argument, 
in my opinion, is based ona misconception 
of the scope of section 47. It is not intended 
to restrict the powers of the Police : on the 
contrary it is a provision compelling house- 
holders to afford the Police facilities 
in carrying ont their duties, and 
section 48 provides that if difficulties are 
placed in the way of a Police Officer, he may 
use force to obtain ingress. Now, no sugges- 
tion was made in the course of cross- 
examination to Jatin that he had done anything 
improper in entering the hut. What were 
the facta? He had been told about the 
occurrence on the road and led to the spot 
where the men had disappeared. He had 
been told that there was no one in the hut 
but the Kramakars, yet he sees a man, as 
he says, “spring” from the south hut to the 
north but. He followed the man through 
the open door and ‘found a number of men 
in a room without any light. He was about 
to look under the machun to see if anyone 
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was hiding there, when one of the men 
there made a statement to him. He then 
removed the basket which was under the 
machan and found the gun. Ido not see 
anything suspicious in this conduct of Jatin’s: 
on the contrary it seems to me extremely 
natural. If his suspicions were ‘not aroused 
before he enterd the hut, it is a reasonable 
supposition to make that he entered to ask 
the inmates if they could throw any light 
on the point as to where the fugitives had 
gone, and it would be absurd to call sach 
an entry illegal. If his suspicions were 
aroused before he entered, it is impossible 
to say that in the circumstances bis sns- 
picions were not reasonable, and if he had 
reasonable suspicion of the commission of 
a cognizable offence section 54 would have 
been a sufficient authority for him to effect 
an arrest. In either case the contention 
that his entry was illegal is, in my opinion, 
an idle one. 

There is, however, more substance in 
the contention that at the time of the 
séarch the provisions of section 103, Ori- 
_ minal Procedure Code, were ignored. The 
learned Judge states, no doubt correctly, that 
the accused were not “prevented from seeing 
what was going on after expressiog a wish 
to do so.’ The language of the Code no 
doubt is, “shall be permitted to attend during 
the search,” and on that language it might 
be argued that there is no breach of the Code 
in excluding the occupaut of the place, if he 
does not demand tobe present. Bat the 
occupant of a place searched is hardly likely 
to be aware of his rights and in practice the 
search is ordinarily made in his presence. 
In my opinion the spirit of the section is that 
he shall be present and I take it to mean 
that he isto be giventhe option of being 
present and not that he is to beallowed to be 
present only if he demands it. 

It is to be noticed, however, that the right 
of presence given by section 103 applies only 
to the “occupant of the place searched or some 
person in his behalf.” I take it that the words 
“occupant of the place” are not intended to 
cover any person who may happen to ba in the 
place at the time but thatthey refer back to the 
person mentioned in section 102, “a person 
residing in, or being in charge of, the place.” 
Strictly speaking, then, only persons entitled 
as of right to be presentata search are 
persons residing in or in charge of the place, 
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and when that view is applied to the facts 
of the present case, it is evident that the 
majority of the accused were not entitled as 
of right to be present at the search. Asa 
matter of practice it is doubtless desirable 
that any person against whom an inference 
may be drawn from the fact of certain articles 
being found in a particular place should have 
an opportunily of being present at the 
search, but ifitis proposed to draw an 
inference against the bona fides of the Police 
in respect ofa search onthe ground that 
the provisions of the law have not been 
complied with, it must be shown that those 
provisions have been ignored, and such an in- 
ference will not be justified from a more failure 
to exercise a wise discretion. In the pre- 
sent case, however, it is quite clear that some 
oneor more of the accused were in fact 
occupants of the hut, so that if they wers 
improperly excluded there has been an 
ignoring of the provisions of the law. 

Jatin says that the accused were taken 
out of the room and kept near the south 
door, that is the door facing the machan. 
He evidently intends to suggest that they 
were in such a position as to be able to see 
what was happening. In cross-examination 
he gives the reason for the removal to be 
that the presence of respectable witnesses 
made it unnecessary to keep themin the 
room. Sashi, being the person who had then 
removed, isthe proper person to give the 
explanation. The reason he gives is that 
there was not sufficient room in the hut 
and says they were standing in the passage 
between the hut in front of the door. Durga 
says they were taken to the west of the 
west wall, Lalit says they were taken out, 
but he did not see where they were taken to. 

Taking these statements together it.may, 
I think, be fairly inferred that they were 
taken toaplace from which they were not 
ina position tosee what occurred. It is 
possible that it wae not Sashi, but the con- 
stables who were in charge of tha accused, 
who removed them from the door-way to the 
west of the hut, butI think Sashi ought to 
have taken steps to see that they were not ` 
removed. 

It is suggested that they might have been 
taken into the east room and so en- 
abled to watch the proceedings from the 
opening between the two rooms. Neither 
of the Police Officers was asked why they 
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were not taken there and if they had been taken 
there, the suggestion would doubtless have 
been made that considering the position 
of that opening they were not able to see 
anything. ‘ < 

If the dimensions of the hut are con- 
sidered it will be seen that Sashi’s estimate 
that there was not sufficient space in the 
west room for them is reasonable. The west 
room measured 13 ft. by 8 ft. and the machan 
took up 8 ft. by 6 ft., leaving anample space of 
only 8 ft. by 7 ft. In this space were three 
search witnesses and three Police officers, for 
the Inspector was also there, and it does not 
need much imagination to realize that there 
was very little space left, 

Another consideration must also not be 
lost sight of, two of the search witnesses 
were Mukhtears, the third, Jadu Babu, is 
described as a Civil Court Commissioner. 
These witnesses doubtless knew their busi- 
nesses and were not likely to be imposed 
upon, 

To my mind the removal of the accused 
ought to be attributed to an error of judg- 
ment, and it must be remembered that it 
was an error of judgment shared in also 
by the Inspéctor as being the senior officer 
present, against whom not only has no 
suggestion been made, but it has been made 
a grievance that he was not examined as 
a witness, for it is suggested that he, having 
formerly been a Pleader and above suspicion, 
would have materially assisted the defence 
if called. However, the fact remains that 
the accused: were not present at the search, 
and for that reason the evidence of finding 
of articles requires careful scrutiny. My 
learned brother has given reasons, in which 
1 concur, for holding that the masks 
were not introduced by outside agency and 
that the two important documents, Exhibits 
XVO and XXA, were genuine documents. 

The grievance of exclusion of the accused 
from the hut at the search is one which in 
regard to the earlier stages of the proceed- 
ings may fairly be termed unsubstantial, 
for it is not disputed that the bundle 
containing two revolvers and a shirt, in 
the pocket of which a mask was subse- 
quently found, and a hammer were found 
“above the ceiling, or that a gun was found 
under the machan. As regards these things 
the contention is that, whether put in the 
places where they werefound by the Police 
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or by somebody else, the accused knew no- 
thing about them, 

When an article is found in a man’s house 
the ordinary presumption is that he, as 
owner of the house, is aware of its existence, 
This is subject to the qualification that no 
other person has access to that particular 
place. It follows that if the house is in 
the occupation of more persons than one 
having accesa to the particular place, there 
igno presumption against them individually 
that they have put the article where it is 
found; though. if it be proved that an 
article has been for a considerable period 
of time ina place to which all have 
frequent access, it might reasonably be 
presumed that all were aware of its 
existence. These propositions depend on, 
ordinary common sense and do’ not require 
any authority to support them. Applying 
them to the present case the position is 
this. If it is shown that these articles 
could not have been introduced above the 
ceiling or beneath the machan from outside, 
there will be a presumption that some 
one or other of the persons using the hut 
put them,where they were found, but 
there will not be a presumption as against 
any particular individual if the hut is used 
by, more than one person. It, therefore, 
becomes necessary to examine the possibility 
of the introduction of these things by outside 
agency. 

[His Lordship considered the evidence on 
the record and agreed with Woodroffe, J., 
and thas concluded: | 

The next stage in the proceedings, after 
the finding of the bundle and hammers 
and the clothes on the machan, was the 
examination of the contents of the pockets 
of the clothes after the arrival of the 
Additional Magistrate, who had been pre- 
ceded by Mr. Watling—in fact it was Mr. 
Watling who sent forthe Additional Magis- 
trate and the Additional District Superintend- 
ent of Police, and much argument has 
been devoted by all the learned Counsel 
appearing for the appellants as to the in- 
terval of time thatelapsed between the arrival 
of Sashi and the arrival of Mr. Watling. 


The arguments are based onthe estimate . 


of the times given ‘by the different 
witnesses when the various steps were 
taken. Itis urged that no explanation is 
given of what was done during 1} hours, 
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The estimates of time given by the different 
witnesses naturally vary somewhat, and it 
is impossible to suppose that men who 
have been suddenly. called from bed will 
have any very clear idea of what the time 
was. Mr. Sinha, for the Crown, has 
argued that the interval was not more 
than about + hour to $ hour, ze, from the 
time when the Inspector left to call Mr. 
. Watling till the arrival of the latter. 
Considering the time that has been taken 
I do not think it makes very.much differ- 
ence whether it was $ hour, an hour, or 13 
hours. h 

The argument is this. Sashi, having 
found the revolvers, etc., and the clothes 
must have done something in the interval 
before Mr. Watling came; as it has not 
been stated what was done, an inference 
must be drawn against the prosecution 
that the Police were up to no good, or at 
any rate that the absence of an, explana- 
tion as to what was done rouses such an 
amount of suspicion that no reliance can 
be placed on the subsequent finding of the 
papers, Exhibits XVO and XX4A,and ofthe 
masks, 

Mr. Sinhe’s suggestion isthat what was 
uppermost in the minds of Sashiand Jatin 
was the nature and condition of the olothes, 
for the circumstances showed that the 
accused found on the machan with wet 
clothes were out for no good purpose, and that 
they had no idea of the possible contents of 
pockets at that time, but thought only of 
showing the clothes as they found them to 
the superior authorities. 

It seems to me to be futile to speculate 
as' to what were the motives of the two 
Police Officers when not a single question 
has been put to them, the only persons 
who could state them, touching the point. 
It is suggested that that was a point which 
it was the duty of the prosecution to clear 
up. Now, not only is the argument based 
on a false premise that the Police Officers 
must have been doing something, but it 
is ‘obvious that if the argument is to 
have any force it must be clear that the 
circumstances were such as to throw on 
the prosecution’ the duty of giving an expla- 
nation. 

In cross-examination no stress was laid 
on the lapse of time and it was not sug- 
gested by. a single question that there was 
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a period for which some account should 
be given. And if the cross-examination 
does not even lay the foundation of a sug- 
gestion that there is a period for which 
an account ought to have been but has not 
been given, an Appellate Court ought not, 
in my opinion, to pay any attention to 
suggestions made for the first time in 
appeal, If there is anything in the evi- 
dence which on the face of it requires 
explanation, -the absence of an explanation 
may reasonably give rise to adverse com- 
ment, and an accused is entitled to the 
full benefit of the want of explanation of a 
circumstance which prima facie requires 
explanation. But the very argument that 
there has been no explanation implies the 
suggestion that something ought to have 
been done other than what was done or 
what appears onthe evidence to have been 
done. That, it is suggested, was accorde 
ing to the evidence nothing. Of the 
various Counsel to whom I put the ques- 
tion what did they suggest ougat to have 
been done, one alone had a suggestion to 
make; it was that the clothes ought to 
have been examined. Now, I have not the 
slightest doubt that if the two Police 
Officers had examined the clothes and found 
the masks and papers, the comment would 
have been that their haste was evidence 
of dishonesty and that in view of the 
fact that the- Inspector had gone to call 
the District Superintendent of Police, they 
onght to have waited. Ina case like this it 
is impossible for the Police to do anything 
which will not be attacked and it ie impos- 
sible to say, in view of the faot that their 
actions are so frequently subjected to 
hypercritical comment, that it would have 
been wiser to pursue one course rather than 
the other. 
% * < $o * 

I agree that accused Aditya Charan Dutt 
and Thakur Das Pal should be acquitted and 
the convictions and sentences of the rest of 
the accused affirmed, 
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CALCUTTA HIGH COURT. 
OrrutnaL Revistov No. 1986 o 1913. 
January 16, 1914. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
MANINDRA CHANDRA GHOSE— 
Acoussp —P ETITIONER 
versus 
EMPBROR—Oppostte Parry. 

Jurisdiction of Magistrate —Issuing warrant—Acting 
on advice of Crown's Law-Officers—Jury—Verdict— 
_ Repugnancy, if justifies quashing of conviction —- 
Opinion of Judge, how to be weighed. 

Two persons were tried for murder but acquitted. 
It was alleged that there were three co-conspirators, 
of whom the petitioner was one. A warrant was 
issued against the petitioner which was re-called. 
Subsequently the District Magistrate, on the advice 
of the law officers of the Crown that the case against 
the petitioner could go on on the evidence, again issued 
a warrant against the petitioner: 

Held, that the District Magistrate had jurisdiction 
to issue the warrant. 

The repugnancy in the verdict of a Jury in India 
is not in itself sufficient to justify the quashing 
of a conviction. The technicalities, which are 
borrowed from the English Law and founded on 
ideas as to the sacred character of a verdict by a 
Jury whose findings of fact are unknown, cannot be 
imported so as to give such 4 character which by the 
express provisions of law, does not attach to Jury 
verdicts in this country. 

Romesh Chandra Bannerjee v. Emperor, 23 Ind. 
Oas 983; 18 C. W. N. 498; 41 C. 350, relied upon. 

In this country, the opinion of the Jadge is to 
be weighed by the High Court in exactly the same 
balance as the opinion of the Jury. 


Rule praying that the procsediags taken 
against the petitioner now pending trial in 
the Court of the Deputy Magistrate of 
Hooghly may be quashed. 

Mr. Norton, Connsel, Babus Manmatha 
Nath Mukherjee and Jyotish Ohandra Razrah, 
for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 


JUDGMENT:—This was a Rule calling 
on the District Magistrate of Hooghly to 
show cause why further proceedings for 
conspiracy to commit murder against the 
petitioner, Manindra Chandra Ghose alras 
Binoo, should not be stayed on the ground 
that the two alleged co-conspirators having 
been acquitted there is no possibility of 
a conviction being obtained against the 
alleged conspirator who now stands alone, 
and upou'the other grounds mentioned in 
the petition. - 
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As regards the specifice ground which is 
first mentioned in this Rule it has not 
been argued before us and it is clear that 
there is no charge of conspiracy at present 
against the petitioner, and the fact that 
there was an acquittal of the other two 
would not conclude the matter, inasmuch as 
there are two persons named as conspirators 
who have not yet been tried and it is 
stated that others unknown also congpirad, 
so thatthe ground that the petitioner is 
the only alleged conspirator remaining aan 
no longer be sustained. . 

We, therefore, turn to the grounds which 
were actually taken by the learned Counsel 
in the petition. The first was that the 
warrant against the petitioner having been 
re-called and there being no fresh materials 
for inquiry in the matter the issue of 
warrant again against the petitioner was 
illegal, that is to say, that the proceedings 
are without jurisdiction. The answer to 
that is that the proceedings are not as 
the petitioner appears to have imagined 
from paragraph 14 of the petition re- 
instituted by the complainant,’ Monmohan 
Ghose, but they were re-inatituted by the 
in charge of the Hooghly Police 
station under the direction of the District 
Superintendent of Police, who could not 
appear himself but who had been instructed 
by the District Magistrate on the advice of the 
law officers of the Crown that this case can go 
on on the evidence. We do not desire to 
express any opinion upon this evidence, whe- 
ther it is sufficient or not, but ib certainly 
gave jurisdiction to the District Magistrate 
to take cognizance of the case, if on taking 
legal advice he was of opinion that the 
evidence brought the accused within the 
purview of the law. Of the jurisdiction 
of the District Magistrate to take these’ 
proceedings there can be no doubt, and it 


is the District Magistrate and not the 
complainant who has re-instituted these 
proceedings. 


Then as regards the second ground that 
the case for the prosecution in the previous 
trial was one of conspiracy between two 
youths, who have been acquitted, and the 
present accused, and that charge having. 
failed the present proceeding ought not 
to be allowed to go on, this has been 
argued by the learned Counsel from the 
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point of view that the opinion of the 
Jury in this country necessarily covers the 
whole of the indictment and has the same 
sacrosanct, character that such a verdict 
has in England. This doctrine has very 
recently been dealt with in the case of 
this Court by Woodroffe and Beachcroft, 
JJ., in Romesh Ohandra Banerjee v. Emperor 
(1) and we may express our concurrence 
with the view expressed by Mr. Justice 
Beachcroft where he says: — Ihe repugnancy 
in the verdict of a Jury in India is 
not in itself sufficient to justify the quashing 
of a conviction and that the technicalities, 
which are borrowed from the English 
Law and founded on ideas as to the 
sacred character of a verdict by a Jury 
whose findings of fact are unkaown, cannot 
be imported so as to give sacha character 
which by the express provisions of law 
does not’*attach to Jury verdicts in this 
country.” However that may be the Jury 
certainly did not and could not have formed 
any opinion, much less expressed it, as 
regards the case of the present petitioner 
who was not before them. But itis argued 
that the evidence is precisely the same 
against him as against the others. The 
learned Deputy Legal Remembrancer ap- 
` pearing forthe Crown has shown us that 
this is not so. There is distincb .evidence 


against the present petitioner, and the 
fact that the wounded man did not 
satisfactorily identify the two youths does 


not, in our opinion, in any way affect the 
. identification which he madeor may not 
have made of the present petitioner, 
because that was a matter which was not 
in any way before the Jury and has never 
been adjudicated upon. It may be, as 
the learned Deputy Legal Remembrancer 
has told us, that he had better knowledge 
of the present accused, or he had better 
opportunities of seeing him. We have not 
purposely gone into the evidence because 
we donot wishin any way to prejudge 
the case, But itis clear that the evidence 
as regards the identification of one person 
may be quite different to that as regards the 
identification of two others, even although 
it proceeds from the mouth of the same 
witness, and the learned Judge clearly stated 
that the identification of these two youths 


(1) 23 Ind, Cas. 985; 18 CO. W. N. 498; 41 O. 860, 
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showing that the crime was committed 
by these two ‘youths appeared to him to 
be weak, andon that ground he agreed 


` with the Jury in aequitting the accused. 


In this country the opinion of the Judge 
ie to be weighed by this Oourtin exactly 
the same balance as the opinion of the 
Jury. Where the Judge has expressed a 
clear opinion and the Jary has exprassed 
none it would be, in our opinion, an un- 
warrantable thing for us to interfere with 
the ordinary course of justice in a case of 
this nature. 


Then the further ground tbat is taken ia 
that there being no suggestion at any 
stage of ihe two previous trials that any 
particalar accused was responsible for the 
offence, the present proceeding ought not 
to be allowed to goon. This particular 
ground has not been urged before ua by 
the learned Counsel, but it is necessary to 
glance at it, for this reason that at present 
the proceedings against the petitioner to 
which he has to answer come under 
section 307 read with section 44, Indian 
Penal Code, and section 34 does not involve 
abstment and, therefore, does not imply 


‘any conspiracy and does -not require proof 


that any particular accused was responsible 
fer the commission of the actual offence. 


The fourth ground stated in the peti- 
tion refers to the unanimous verdict of 
the Jury of not guilty on all charges against 
the two youths who were formally on 
their trial and the Judge having held that the 
evidence of identification was weak and 
there being no suggestion that any new 
or further evidence would be available, the 
proceedings are fit to be quashed. We 
have already dealt with this above and 
there is no need to say anything further. 


The last groundis as to the natare of 
the evidence, which we decline now to go 
into, and also upon the opinion of the Civil 
Surgeon, which is referred to in the petition 
and which we may at once say relieves the 
petitioner of any necessity of showing that 
he hadnot certain marks of injury on his 
person which might have been caused by 
the explosion of a gun. That portion of 
the evidence, if it was ever seriously pat 
forward, seems to have entirely broken down 
and, no doubt, will not again be revived; 
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but thisis a very minor point and has 
nothing to do with the other considerations 
which we have already set ont. 

Having given this case our most careful 
consideration we are of opinion that it 
would not be in any way justifiable to 
interfere with the ordinary course of justice 
at the present stage of the proceeding. We, 
therefore, direct that this Rule be discharged 
and the proceedings do continue from 
the point they had already reached. 
The petitioner will remain on the same 
bail. : 

Rule discharged. 


OUDH JUDICIAL COMMISSIONER’S 
_* COURT. 

CRIMINAL APPBAL No, 314 or 1913. 
Present:—Mr. Lindsay, J. C. 
SURAT SINGH—Accusep——APPELLANT 

versus : 

EMPEROR—Prosecuror—-Resronpent, 

Penal Code (Act XLV of 1860), s. 895—-Dacoity— 
Circumstantial evidence—-Pointing out place where 
stolen property found, h 

Where the sole evidence against a person charged 
with an offence under section 395, Indian Penal Code, 
consisted of the fact that the accused had pointed 
out the place where some remains of the stolen pro- 
perty were found: 

Held, that the above circumstantial evidence was 
not sufficient to show thatthe accused had committed 
the offence, inasmuch as it did not exolude other 
theories compatible with his innocence, 

Queen-Empress v. Gobinda, 17 A. 576, referred to. 

Appeal against the order of the Sessions 
Judge, Hardoi, dated 8th September 1913, 

Mr. Bhattacharji, for the Appellant. 

The Government Pleader, for the Crown. 


JUDGMENT.—Surat Singh, the appellant, 
has been convicted ona charge of dacoity 
in the Court of the Sessions Judge of 
Hardoi and has" been sentenced to five 
years’ rigorous imprisonment. The evidence 
for the prosecution shows that on the 6th 
of June last four persons Ram Dayal, Ram 
Charan, Mul Chand and Bachwa Chamar went 
to Sandile. Ram Dayal is the agent of 
one Puttu Lal and the object of his journey 
to Sandila was according to his story to 
receive a sum of money from one Salamat 
Ali, who was redeeming a mortgage which 
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had been executed in favour of Pattu Lal. 
The money was not paid at Sandila, inas- 
much as there was some dispute between 
Ram Dayal and Salamat Ali as to the 
registration of the receipt for the money. 
These people returned home, three of them 
ina cart, while the other Mul Chand was 
riding a pony. When they reached close 
to the villageof Musalmanabad after night- 
fall they were attacked by a number of 
persons and were beaten and robbed. Ram 
Dayal is said to have lost some Rs. 10 and 
some papers dnd articles of clothing, The 
others lost’ various articles of small value. 
Ib is stated that the dacoits had been ex- 
pecting these people, for it is said that they 
enquired where the money was which Ram 
Dayal was to receive from Salamat Ali at 
Sandila on that day. A report of the affair 
was made at the Police station that night 
by Laltu, the Ohaukidar of Kebli, the village 
in which these people live. The ‘dacoity’ 
in general terms, but no 
names of any persons said to have been 
concerned in it were mentioned. Laltu’s 
story is to the effect that before he went 
off to the Thana to make the report he saw 
all the four persons who had been attacked, 
but none of them was able to give him any 
intelligent account of what had taken 
place. A Police Officer arrived on the seene 
the next day and proceeded to record - 
certain statements. Ram Charan, one of 
the men who were attacked, having been 
rather severely wounded, was sent to 
hospital at Hardoi. On the 10th of June 
the accused appellent Surat Singh is said to 
have taken the Police and various other 
people to aspot some considerable distance 
from the scene of the dacoity, where he 
pointed out theremain of a fire and some 
pieces of burnt papers and clothing and it is 
said that these papers and pieces of clothing 
were identified as the remains of some of 
the property which was stolen on the 
night of the 6th of June. “Surat Singh 
was arrested in connection with this charge 
and also another man, named Gaya Din 
Chamar, who has been convicted in this case 
but whose appeal is not before me at pre- 
sent. Some other arrests were also made 
and on the 23rd and 25th June certain 
identification proceedings were held in the 
Jail at Hardoi. On that occasion the 
witness, Ram Dayal, is said to have identified 
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both Surat Singh and Gaya Dio. Mul 
Chand recognised Gaya Din only, while 
Bachwa recognised nobody. Ram Charan, 
who was unable to attend at the Jail on the 
23rd of Jung, is said to have identified 
-Surat Singh in Jailon the 25th. So far 
as direct evidence is concerned implicating 
the accosed appellant we have only the 
statements of these four witnesses Ram 
Dayal, Ram Charan, Mul Chand and Bachwa, 
Bachwa's evidence does not incriminate the 
appellant, nor does that of Mul Chand. As 
for the statements of Ram Charan and Ram 
Dayal the Sessions Judge discarded them as 
being absolutely unreliable. He believed 
that both of these persons knew Surat Singh 
very’ well and could kave identified him 
and named him immediately after the 
dacoity, had they seen him taking part in 
- if He was of opinion that no reliance 
could be placed upon the identification which 
these two witnesses made in the Hardoi 
Jail. In short he discarded their evidence 
as being entirely false, Ths only evidence, 
therefore, to connect Surat Singh with this 
crime is to befound in the circumstance 
that on the 10th of June he took the Police 
and certain people to a spot some miles 
away from the scene of the dacoity and 
pointed out some charred pieces of paper 
and clothing which were recognised as 
remains of the property stolen at the time 
of the dacoity. Three witnesses deposed to 
this incident, one of them being Sarji Singh 
who is. Surat Singh’s own cousin. Accord- 
ing to the note made by the learned Judge, 
Sarji Singh was trying tosave the accused 
by saying as little against him as possible. 
According to Surji’s account Surat Singh 
had been under arrest since the day after 
the dacoity. Shaukat, another witness, can 
only depose that Surat Singh led the publie 
to the spot in question and pointed out the 
things. The Snab-Inspector Muhammad 
Hasain gives evidence to the same effect. 


He says that he searched Surat’s house on 


the morning of the 8th of June bat found 
nothing incriminating, there. Surat Singh 
himself appeared on the scene a few hours 
. after the search. It wonld seem that the 
reason for ‘searching Sarat Singh’s house 
was not that Surat Singh himself had 
been named to the Police, but because one 
of the complainants had stated that among 
the dacoits he had recogniseda man whom 
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he had seen frequenting the house of Surat 
Singh. Surat Singh, it may be noted here, 
was placed before a Magistrate on the 
12th of June for the purpose of having 
his confession recorded. He refused, how- 
ever, to make any statement snd represented 
to the Magistrate thatthe Police had been 
putting pressure upon him. The only other 
witness whose evidence incriminates Surat 
Singh is Nasir-ud-din who is a Zéladar. 
According to his story on the 8th of 
June Surat Singh approached him and 
asked him to procure some alibi evidence. 
His story is that Surat Singh represented 
that he was afraid that people would 
in this charge of dasoity. 
He wanted evidence to show that on the 
night of dacoity he was absent at Sandila. 
The witness goes on to say that he asked 
Surat Singh if he had taken any part in the 
dacoity. Surat Singh’s answer was that he 
had not. The question is whether this evi- 
dence is sufficient to establish that Sarat 
Singh took part in this dacoity. It has been 
argued on behalf of the appellant that the 
evidence falls short of establishing his guilt, 
One of the assessors was of opinion that the 
evidence was too vague to convict on. The 
other assessor, who is described by the 
learned Judge as an unintelligent person, 
agreed with his fellow-assessor. After 
carefally cousidering the evidence relating 
to the discovery of these pieces of burnt 
paper and clothing I have come to the cone 
clusion that the appeal should be allowed. I 
do not think there was sufficient evidence to 
justify the conclusion that Sarat Singh was 
necessarily concerned in this crime. The 
learned Counsel has referred to a judgment 
of the Allahabad High Court reported as 
Queen-Empress v. Gobinda (1), in which it 
was held that where the sole evidence 
against a person charged with an offence 
under section 411 of the Indian Penal Uode 
consisted of the fact that the accused had 
pointed ont the place where some of the 
stolen property was concealed in the field 
of another person, this was not in itself 
sufficient evidence to support a conviction 
under that section. Applying the same 
principle here it seems to me that it oane 
not be said that there is sufficient evidence to 
show that Surat Singh committed an offence 
under section 395 of the Indian Penal Code, 
(1) 17 A. 676. 


. 
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The circumstantial evidence such as it is 
does not exclude other theories which are 
compatible with the innocence of the appel- 
lant. In this view of the case T allow 
. the appeal, set aside the conviction and sen- 
tence and direct that the acoused appellant 


itted and released. 
near Appeal allowed, 





ALLAHABAD HIGH COURT. 

CRIMINAL Revision APPLICATION No. 671 oF 

1913. 
Desember 22, an 5 P 
} .— Justice Sir George Knox, KT., an 
Pronte re Justion Tadhah, 
BASHIR HUSAIN—Appticant 
versus 5 
AND OTHERS —OPPOSITE PARTY. 
ALI ROSAN AN Code (Act Y of 1898), s. 192— 
Transfer —Sub-Divisional Magistrate, whether empower- 
ed to tranafer case referred to him for trial. 

A Sub-Divisional Magistrate, to whom a case has 
boen referred for trial by the District ans oa a 
no power to transfer it to any other Magistrate who 
may happen to be subordinate to him. 

Application in revision against an order of 
a Sub-Divisional Officer of Moradabad 
transfering a case to another Magistrate. 

FACTS are sani stated in the 

ing order o 
ait J.—This case was called upon a 
perusal of the quarterly statement. The 
offences charged were offences under sec: 
tions 426 and 323 of the Indian Penal 
Code and section 24 of Act I of 1871. 
The case was instituted upon a complaint 
in writing in the Court of Thakar Hanuman 
Singb, Magistrate of the First Class, who 
at the time was Sub- Divisional Magistrate 
of Amroha. He examined the complainant, 
and by virtue of the powers vested in 
him under section 192, clause (1) of the 
Criminal Procedure Code, he transferred 
the case for trial to Babu Bir Naraio 
Singh, Magistrate of the second class, 
gubordinate to him, Before Babu Bir 
Narain Singh could try the case he was 
transferred and under orders of the District 


‘strate, dated the 30th of November 
HES all cases pending before him want 
back to the Oourt of the Sub- Divisional 
“Magistrate of Amroha, There is nothing 


hat powers 
the record to show under w 

this order of transfer was made. The 
fficer in charge of the Sab-Division of 
rears was ab this time Mr, Panna Lal, 
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“ to make this order of transfer. 


sis 


who ‘transferred the case for trial to 
Chaudhri Dharam Singh, Special Magis- 
trate of Kanth, a Magistrate subordinate 
to the officer in charge of the Sub-Division 
of Amroha, An important question arises 
here, whether Mr, Panna Lal had powers 
It appears 
that he was not empowered by the Dis- 
trict Magistrate to transfer the case to 
any other specified Magistrate in his Stib- 
Division. Orders of transfer have of late 
been frequent in the District of Moradabad. 
In a previous case, Criminal Revision No. 
665 of this year, I had before me a case 
in which transfers were made no less than 
nine times from Court to Court before it 
was decided. The question is of some im- 
portance and I direct that the papers be 
laid before the Hon’ble the Chief Justice 
in order that the question may be considered ` 
and determined by a Bench of two Judges. 
It is a case in which the Public Prosecutor 
should appear on behalf of the Local 
Government. 

Mr. Wallach, (Offg. Government Advocate), 
for the Crown, : 


JUDGMENT.—In this case the accused 
came first before the Court of Thakur 
Hanuman Singh, who at the time was the 
Sub Divisional Magistrate of Amroha. 
Thakur Hanuman Singh took cognizance 
of the case and then transferred it for trial 
to Babu Bir Narayan Singh, a Magistrate 
subordinate to him. Before Babu Bir 
Narayan Singh could try the case he was 
transferred. There is no formal order on 
the record, but we are told that on Babu- 
Bir Narayan Singh’s transfer the District 
Magistrate under an order, dated the 30th 
of November 1912, transferred all cases 
pending before the Court of Babu Bir 
Narayan Singh, which had ceased to exist, 
to the Court of Mr. Panna Lal who at the 
time was the Snb-Divisional Magistrate of 
Amroha. Among the 2ases so transferred 
was the present case. Mr. Panna Lal, in an 
explanation furnished by him, says that as 
the case was a petty one he transferred 
it for trial to Chaudhri Dharam Singh, 
Special Magistrate of Kanth anda Magis- 
trate subordinate to the Snub-Divisional 
Magistrate of Amroha, When this case 
first came before this Court it seemed 
doubtful whether Mr. Panna Lal bad power 
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to make this last order of transfer. We 
asked the Public Prosecutor to appear in 
the case, and after “hearing him we are 
confirmed in the opinion that this last order of 
transfer was ultra vires. When a District 


Magistrate has referred a case for trial to a. 


Sub- Divisional Magistrate, the latter has no 
power to transfer it to any other Magistrate 
who may happen to be subordinate to him. 
This case was specially called up because 
frequent cases of transfer from othar districts 
and specially from this district have lately 
come before this Court, and in some cases 
transfers have been so frequent and have 
caused such extraordinary delay as to 
amount practically to a denial of justice. 
We might have set aside the proceedings 
before the Special Magistrate of Kanth 
as void, but we donot think it necessary to 
exercise our powers in this particular case 
and, therefore, we make no further orders. 
Let the record be returned. 
Record returned. 


ALLAHABAD HIGH OOURT. 
Criminal Rerereace No. 240 cr 1914, 
April 24, 1914 
Present:—Mr. Justice Chamier. 
EMPEROR—Appiicant 

? versus 
GANGA—Obpprosite Party. 

Uriminal Procedure Code (Act V of 1898) s. 488— 
Power of District Magistrate to make reference to 
High Qourt in cases tried by Sessions Judge. 

It isvery much doubtful whether a District Magis. 
trate is entitled, asa matter of law, to make a refer- 
- ence to the High Court for enhancement of sentence 
in a case tried by a Sessions Judge. Even if he is so 
entitled, the procedure is extremely inconvenient. 

Emperor v. Krishnajt Shyam Rao,6 Bom. L. R. 1099; 
1 Or. L. J. 1115; Queen-Hmpress v. Zor Singh, 10 A. 
146, A“ W. N. (1888) l5; Emperor v. Jamna Bai, 28 
A. 91;2 A, L. J. 589; A. W. N. (1905) 198; 2 Or. L. J, 
515, referred to. : 

Reference made by the District Magistrate 
of Moradabad as per his letter No. 920, dated 
27th March 1914, . 

JUDGMENT.—This is a reference by the 
District Magistrate of Moradabad in which 
he recommends that the sentence of five 
years’ rigorous imprisonment with ninety 
days in solitary confinement passed on Ganga 
Ahir should be enhanced. The case was 
tried by the Assistant Sossions Judge to 
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whom it was transferred by the Sessions 
Judge. The District Magistrate in the first 
instance, in accordance with the procedure 
followed in cases tried by Subordinate Magis- 
trates, sent the record to the Sessions Judge 
with the request that the case might be for- 
warded to the High Court with a recommenda- 
tion that the sentence should be enhanced. 
The Sessions Judge declined to send the case 
to “the High Court. The District Magistrate 
has accordingly submitted the case direct to 
this Court. The question whether this can be 
done has arisen on several oceasions. It arose 
in acase which was in my hands as Govern- 
ment Advocate several years ago. This 
Court, while declining to hold that the 
District Magistrate was not entitled, as a 
matter of law, to submit the case to the High 
Court observed that the procedure adopted 
was inconvenient and declined to interfere, 
In the two reported cases Queen- Empress 
v. Zor Singh (1) and Emperor v. Jamna Bat 
(2), this Court observed that as a general 
rule it would not: entertain a reference from 
a District Magistrate which had for its object 
the enhancement of a sentence passed by a 
Sessions Judge as a Court of appeal. The 
remarks made by Banerji and Richards, JJ., in 
the judgment in the latter case apply equally 
well tothe present case. They said: ‘Wa 
do not think (hat the Legislature by using 
the words ‘or otherwise’ in section 438 in. 
tended to confer upon a Magistrate the 
power to question the propriety of an 
order of a Sessions Court and make a re. 
ference to this Court upon that ground.” The 
Bombay High Court seems to take the same 
view in the matter. See Emperor v Rrishnajt 
Shyam Rao (3) in which the order passed 
by the Sessions Judge was an appellate 
order. I doubt very much whether the Dis- 
trict Magistrate is entitled, as a matter of 
law, to make this reference; but assuming that 
he is so entitled, I think it is extremely in- 
convenient that the District Magistrate shoald 
be allowed to criticise an order of a Court 
superior to him in this way. In the present 
case, it seems that the District Magistrate, 
having failed to induce the Sessions Judge to 
send the case to this Court, asked the Come 
missioner of the Division to send the case 
(1) 10 A. 146; A. W. N. (1888) 5. | 


(2) 28 A. 91; 2 A. L. J. 589; A. W. N. (1 ae 
Cr. L. J. 616. 4 (1905) 198; 2 


(8) 6 Bom. L. R. 1099; 1 Cr, L, J, 1116, 
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up to the Local Government with a view 
to having the case bronght to the notice 
-of this Court by the Government Ad- 
vocate, but the Commissioner declined to 
do so. It is quite clear that this Court 
ought not to interfere in a case of this kind 
except for special reasons. There appear to 
be no special reasons in the present case, all 
that can be said is that the sentence inflicted 
is somewhat lighter than is generally -in- 
flicted in a case of this kind. In the cir- 
cumstances I decline to interfere. Let the 
papers be returned. 


MADRAS HIGH COURT, 

URIMINAL Reviston Cases Nos, 741 ann 742 

: or 1914, 
April 17, 1914, 
Present:—Mr. Justice Wallis and Mr, Justice 
Sadasiva Aiyar. 
DESIKAOHARI AND ANOTHER— PETITIONERS 
Versus 
EMPEROR— RESPONDENT, 

Madras Oity Police Act (III of 1888), ss. 43, 46, 
41--Gambling— Gaming materials found on premises— 
Presumption. 

The presence of cards, counters and so-called hundi 
boxes on the premises, is a strong presumption that 
itis used as a common gaming house and the owner 
of it when he, makes a profit out of it is presumed 
to keep a common gaming house and the persons 
` present on the spot are guilty of gaming, in the 
absence of rebutting evidence. 

Petitions, under sections 435 and 439 of 
the Oriminal Procedure Oode, praying the 
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High Court to revise the conviction and 
sentence passed by the Presidency Magistrate, 
Egmore, Madras. . 

Mr. V. N. Kuppu Row, for the Petitioner 


in Criminal Revision Oase No. 741 of 
1914. 
‘Mr. R. Sadagopa Ohariar, (with him 


Mr, O. Narasimhachariar), for Petitioner in 
Criminal Revision Oase No, 742 of 1914. 
ORDER.—The factthat cards and counters 
and so-called Hundi boxes were found on the 
premises raises a presumption under section 
43 of the City Police Act that the premises 
were used as a common gaming house, and 
the evidence of habitual gaming going on 
there strongly supports this presumption. 
As regards the charge under section 45 
against the first accused of keeping a com- 
mon gaming house, there is evidence that 
the accused No. 1 derived a profit from the 
gaming that went on there. The accused says 
the collections were credited to the club, 
but there are no accounts to support thia 
for a long time before the visit of the 
Police., As regards the other accused who 
are charged under section 46, a presumption 
of guilé arises from their presence under 
section 43, but we-think this is sufficiently 
rebutted in the case of the third accused, In 
these circumstances we acquit the 8rd 
acoused and decline to interfere in revision 
with the conviction of the other accused. We, 
howevers, reduce the fines of the accused 
other than 1 and 2 from Rs, 30 to Rs. 10 each. 
The balance, if recovered, will ba refunded. 


Fine reduced. 


END or VOLUME XXIII. ; re 
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Abandonment—Question of fact—Raiyat exe- 
cuting usufructuary moctgage of holding— Raiyat 
continuing to pay rent--No intention of leaving 


village 545 


—— by tenant of holding—Question of in- 





tention. 


The question, whether in auy individual case. 
there has been an abondonment by a tenant of 
his holding, is a question to be determined upon 
the facts of each case. MAHADEO PERSHAD v. Dora 


SARUN 368 


of decree—Power of Court— 
Dəcrce not representing true intention of Court 
— No necessity for filing review 419 


Abduction or kidnapping—Minor girl 
leaving her husband’s louse of her free will 


-— 1 





Account stated —Stated account found to be 
forgery--If suit may be altered to one un account 
stated in previous year— Limitation—Acknowledg- 

. ment of liability — Letter saying writer will sign after 
looking into accownt—Limitation Act (IX of 1903), 
8. 19. 7 


Where a suit was brought on an account stated in 
a partioular year and not on an open account, and 
it was found that the account stated was s forgery, the 
suit could not be altered to one on the account stated 
in the previous year, 

Where a letter merely says that the writer after 
looking into the account will eign it: 

(1) ib is notan acknowledgment of liability on 
an account stated; 

(2) assuming that it is an acknowledgment of 
liability to pay whatever may be found due when 
accounts have been properly taken between the 
parties, it is not an acknowledgment of liability to 
pay the amount stated to be due in the hatchitta of a 
particular year. Buarro PRASHAD u. GAJADHAR 
PRasHAD 587 


Acknowledgment. See LIMITATION ACT, . 


1908, s. 19. 
Acquiescence. See Contract ACT, s. 39. 


Acquisition of right by District Board over 
land adjacent to road, how tu be mado 475 


+ ACTS -GENERAL. 


Act 1859--XIII. See Workswen’s Breacn OF Cox- 
TRACT ACT. 

ow— 1859~-XIV. See Limitation Act. 

w—— 186C-XLV. See PENAL Oop. 

— 1865X; See Succusston Act. 


ASOTS—GENERAL—coneld. 


Act 1865—XV. See PARSI MARRIAGE AND Divorce 
ACT. 

1867—XXV. See Press Act. 

1869 -IV. See Divorce Act. 

1870—VII. See CorrT Fees Act. 

1872—I. See EYIDENCE Act. 

1872—1X. See CONTRACT Act. 

1877—I. See Specivic RELIEF ACT, 

1877 — JM. See REGISTRATION Act. 

1877—XV. See LIMITATION Act. 

1879—XVIII. See LEGAL Practitioners ACT. 

1881—V. See PROBATE Fels ADMINISTRATION 
CT, 

1881—X XVI. See NEGOTIABLE INSTRUMENTS ACT. 

1882—IV. See TRANSFER OF PROPERTY ACT. 

1882—VI. See COMPANIES ACT. 

1889 = KIV. See Civit PROCEDURR CODE, 


JATMA HAN 


1882—XV. See PRESIDENGY SMALL CAUSE 
Courts Act. 
1886 - 11. See INCONE-TAK Act. 
1887— VIE. See Suits VALUATION Act. 
1887—1X. See Provincian SMALL CAUSE 
Courts Act. 
1889 — IV. See MERCHANDISE MARKS Act. 


1889—VI1I. See SUCCESSION CERTIFICATE Act, 

1890— VIII. See GUARDIANS AND Warps Act, 

1890—1X. See RAILWAYS Act. 

1890—... See Foreign scrispictron Act. 

1894-—I. See LAND Acquisition Act. 

1895—I. See PRESIDENCY SMALL CAUSE Corrs 
Act. 

1£96— XII. See Excise Act. 

1898—V. See CRIMINAL PROCEDURE Cops. 

1893—IT.° See Stame Act. 

1907— MI. See PROVINCIAL Insouvency Act, 

1908—V. See Civi PROCEDURE CODE. 

1%8-VI. See EXPLOSIVE Srnsrances Act. 

1908 — IN. See LIMITATION Act. 

1O8—XVI. See REGISTRATION Act. 

19.0— 1. See Press Act. 


METER TEE 


ACTS—(LOCAL) BENGAL, 


Act 1855— XXXVIT. See SONTHAT Parcanas Act. 
1859— Kl. See BENGAL Lanp Revenus SALES 
Act. 


1867 - Jl. See GAMBLINnG Act. 

1876 — VII. See BENGAL LAND REGISTRATION 
< Act. 

1°80-VI. See DRAINAGE Act. 


1898—1X. See CENTRAL Provinces TENANCY 
ACT. 

1865— 111. See Locan SELF-GOVERNMENT Act. 

1885—VIIl. See BENGAL Tenanoy Act. 


jana That 
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ACTS—(LOCAL) BENGAL-—coneld. 


Act 1£87—XII. See BENGAL, N.-W. P. AND Assam 

! Crvin Courts Act. 

1€95-J, See PUBLIC DEMANDS Recovery ACT. 

1898—T. See CENTRAL Provinces Tenancy Act. 

—-~ 1898—XI. See CENTRAL Provinces TENANCY 

Act. 

See CHOTA NAGPUR TENANCY Act. 
See CHOTA NAGPUR TENANCY ACT. 

See BENGAL EXCISE Act. 


1901—V. 
1908—VI. 
1909—V. 


ACTS—(LOOAL) BOMBAY. 


1863 IT. See SUMMARY SETTLEMENT Act. 
1869—X1V. See BOoMBAY Civiu Courts Act. 
1888- IIl. See Bombay Ciry MUNICIPAL Act. 
1905 —1, See Bomusay Court of WARDS Act. 


ACTS—(LOCAL) BURMA. 


——~ J898—IV. See Lower Burma Towns AND 
VILLAGE LANDS Act. 


1907—,.. See BURMA VILLAGE Act. 


ACTS—(LOCAL) MADRAS. 


1884—IV. See MADRAS DISTRICT MUNICIPAUITIES 
Act. 
1884—V. See Mapras Locat BOARDS Act. 


1888—Til. See Mapras Ciry Potics Act. 

1901--I. See MALABAR CoMPENSATION FOR 
TENANTS’ IMPROVEMENTS ACT, 

19C8—T, See MADRAS Estates LAND Act. 


ACTS—(LOCAL) PUNJAB. 


1884— XVIII. See PUNJAB Courts Act. 

1891— XX. See PoxsaB MUNICIPAL Act. 

19.0 - XIII. See FUNJAB ALIENATION OF LAND 
‘ ACT. 

1905—II. .See PUNJAB PRE-EMPTION Act. 

1912—I. See PUNJAB Courts Act. 


ACTS— LOSAL) U. P. 


1876—XVIII. See OUDH Laws Act, 
J886—XXIT. See OUuDH Rent Act. 


1891—I. See AGRA AND OUDH WATER Works 
Act. 

=~- 1900—I, See UNITED Provinces MUNICIPALITIES 
Act. 


1901—IT. See AGRA Tenancy Act. 
1901—IIl. See U. P. Lanp REVENUE Acz, 


ACTS-—-REGULATIONS, 


Regulation 18—XVII. See REGULATION. 

1819 — VIII. See Partnr Tatuxs 
REGULATION. 

anne on n 1825—XI B. O. See REGULATION. 
—— 18:7—]V Bom, C, See REGULATION. 
—— ma aan ~ 1830— XII] Bom. C. See REGULA- 
TION. 
See Poona CANTONMENT 
TAXATION, REGULATION. 
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1862—-V. See BHAGDARI AND NARWADARI ACT. 5 


1914 


ACTS—REGULATION—coneld. 


Regulation 1886—I. See Assam LAND AND 
REVENUE REGULATION. 
1893—V. See Sonraan Parganas 


Justice REGULATION 





ACTS—STATUTES. 


11412 Vic,C.21. See INSOLVENCY ACT. 
24 & 25 Vic, C. 104, See CHARTER Act. 
44& 45 Vic, © 58. See Army Act. 


Adjournment of suit. 
DURE LODE, 1908, U. XVII, R. 8. 


Administration suit ty annuitant legatce 
— Legacy paid into Court ly executor—Power of 
Court to dismiss suit. 


See Civiu PROCE- 


A suis by an annuitant legatee against the 
executor for a general administration of the 
testator’s estate may, at the discretion of the Court, 
be dismissed, if the executor pays into Ccurt 
the amount of the legacy «dnd a sum sufficient 
to secure the payment of the annuity. ATHALUR 
MALAKONDIAH v. THATHA LAKSHMINARASIMHULU, 26 
M. L. J. 312; 1 L. W. 872 


Admissibility of evidence--Custom of 
village, proof of—Jkrar-i-malikan-a deh dictated by 
landlords alone, how far proof of custom record. 
ed therein~-Instances, citation of, in proof of 
custom, if indispensable—Trees, aaa = 








52 
of statement. See Evi. 

DENCE. 
Admission, gratuitous, withdrawal of 965 


Adoption, 


Adverse possession—Burden of proof— 
Presumption — Limitation, 


See Custom; Hinnv Law. 


In a suit for the recovery of a house the 
plaintiff alleged that the defendant had unlaw- 
fully and without any right taken possession of 
it ten years before suit and after the desth of 
the fplaintifi’s ancestor. The defendant pleaded 
more than twelve years’ adverse possession. The 
Court found that the death of plaintiff’s ancestor 
took place more than twelve years prior to the 
institution of the suit: 


Held, under the circumstances, (1) that no 
presumption as to continuation of the plaintifi’s 
possession could be made in his favour; 


(2) that it was for the plaintiff to prove by 
prima facie evidence that he had been in posses- 
sion of the house within twelve years. Musammat 
HULASO v. SALAMAT KHAN 





Transferee’s title by adverse possession 


Prescription — Hindu Law — 

Gifts to females, construction of - Gift by father- 
in-law in favour of his widowed daughter in-law 
— Presumption as to life-astate~ Possession by 
female without title 


Affidavit, meaning of 











377 


—-~ Invalid transfer by widow—' 
3I 
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Agency—Powers of Ayent—Chketty banking, usage 
of — Power-of-attorney — Construction —Surety — Qua- 
-rantee—Agent’s power to give guarantee or sign 
negotiable instruments — Burden of proof. 

Unless expressly so empowered an agent cannot 
make his principal a sarety for another’s loan, nor can 
he borrow money ia his principals name for 
another, nor can he thrust a partner upon his 
principal or sign a promissory-nqte for his prin- 
cipal jointly with another person. 

Ts is not a necessary incident in a Chetty 
banking and moneylending business that the 
Chetty must necessarily guarantee another Chetty, 
that is, it is no part of the Chetty business to 
stand guarantee for others who are not Chetties. 

Powers-of-attorney must be construed strictly 
and ‘unless an express power is given to an 
ngent to enter into contracts of guarantee on 
behalf of his principal or to execute negotiable 
instruments for his principal jointly with others, 
it rests on the person alleging such power in 
the agent to show that in fact the agent had 
authority to enter into such a transaction. 
NATHAN Crerry v. BANK oF Benean, 7 Bur. L T. 
126 516 
Agent—Power of-attorney—Outstandings, powers 

to collect, whether includes decretal debts—Huae- 

cution—Informal application — Step m-aid of ese- 
cution. 

A power-of attorney, authorizing an agent ‘to 
collect “outstandings,” -includes also a power to 
collect debts which have ripened into decrees, ob- 
tained even before the date of the power-of- 
attorney. An informal application, though in- 
fructuous, to carry on .the proceedingsin exe- 
cution, may still operate to keep the decree 
alive. SRINIVASA AYIANGAR v, TIRUMALA CHETTY, 
(1914) M. W. N. 372; 15 M. L. T. 337 


Agra and Oudh Water Works Act 
(£ of 1891), S. 46. (a)—Water used in 
repairing hiuse, whether used for domestic pur- 
poses—Construction of Statute—Person on whose 
behalf but without whose knowledge or sanction 
water used for other than domestic purposes, 
whether gutity. 

Municipal water used in repairing a house is 
not used for domestic purposes. A penal enact- 
ment should be construed strictly. 

Section 46 of Act I of 1891 does not impose 
any penalty on a person on whose behalf bnt 
without whose knowledge or sanction water is 
used. Sat NARAIN Prasap v. EMPEROR, 12.A. L, 
J. 288; 15 Cr. L. J. 291 l 499 


Agra Tenancy Act (II of I991)—sir 
land —Perpetual lease-~-Purchase of sir in enecu- 
tion ~Sutt for possession by purchaser against 
lessee, whether maintainable. 

Daring the pendeney ofa mortgage suit, the 
mortgagor made a perpetual lease of his sir in 
favour of one A. The mortgagee odtained a 
decree for sale of the sir and in execution there- 
of purchased the same. The mortgagee brought 
a anit for ejectment against A: 

Held, that as the mortgagee could not main- 
tain a suit for possession against the motrgagor 
under the Tenancy Act, he could not obtain 
decree for possession against A, 
Musammat Gaurs v. Musammat Sita, Kuar, 12 
A. L. J. 370; 86 A. 248, I 
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RAMs- 


the leases. - 
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Agra Tenancy Act—contå. 


S. 22—Succession — Daughter's 
son—Daughter succeeding to her father’s holding 
while Rent Act of 1881 was in force. 


B, a tenant of a holding under a permanent 
lease, died while the Rent Act uf 188! was in 
force, and was succeeded by his daughter S who 
died after the Tenancy Act of 19U1 came into 
operation, leaving a son D: 

Held, that D was entitled to succeed to tho 
holding. Deoxr Rat v PARBATI 100 


— — ss. 58, 95, 167—Civil 
Procedure *Code (Act V of 1908), 8 11—Specnfic 
Relief Act (I of 1877), 8. 42—Suit for declaration by 
landholder that lease granted by his Agent was 
without authority—Jurisdiction of Civil or Revenne 
Court —Res judicata. 














The defendant was a non-occupancy tenant under 
the plaintiff. In 1908 the defendant execnted a 
kabuliat and the plaintiff’s mukhtear-i-um a lease fur 10 
years. The former was, while the latter was not, 
registered. 

In 1909 the plaintiff sued, under section 58 of 
Act II of 1901, to eject the defendant. The defend- 
ant resisted the snit by setting up tho said lease and 
kabuliat, the execution of both of which the plaint- 
iff did not challenge, but said that those docnments were 
axeouted without his knowledge and consent and that 
his mukhtear-i am had no authority to grant a lease or 
accept a kabuliat for ten years. The Assistant 
Collector rejected the lease as unregistered, but acting 
on the kabuliat dismissed the plaintiff's suit on 
the ground that the term of the lease had not expir- 
ed. This decision was upheld by the Commissioner 
on appeal. In 1912 the plaintiff sued in the Civil 
Court for declaration that the said lease and kabuliat 
were null and void as having been granted by his 
mukhtear-i-am without the plaintiffs “ki owledge, 
consent or authority. In bar of tke plaintiff’s suit 
the defendant relied on sections 95, 167 of Act IL 
of 1961, section 11 of the Civil Procedure Code and 
section 42 of the Specific Relief Act: 

Held, per Rafique, J. ‘Piggott, J, dissenting’: — 

(1) that as the relief now claimed by the plaintiff 
could not be sought ina Revenue Court under sec- 
tion 58 or 95 of the Tenancy Act, ib conld not be 
said that the plaintiff’s present suit was of such 
a nature as to be exclasively within the jurisdiction 
of a Revenue Court; 

(2) that the question of the authority of the 
mukhtear-i-am to grant a ten years’ lease could not 
be decided and was not directly decided by the 
Revenue Court; - 

(3) bhat as the authority of the mukhtear-i-am was 
neither in issue in the Revenue Court nor was that 
Court competent to try that qnestion, any inci- 
dental expression of opinion on the point would not 
operate as res judicata and that the snit was, there- 
fore, maintainable. Ras SINGH !. Rao GIRRAT SINGH 

; 705 
— ss. 95, 167 705 
S. 180 (2) ‘D)—Second ap- 


Judge—Question of jurisdic. 











peal to District 
tion. 

A suib was instituied in the 
Assistant Collector of the second Class. 
Collector beld on appeal that the :uit 





Conrt of an 
The 


was 
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triable by a Civil Court, but the District Judge 
ĉu appeal, overtuling the Collectcr’s contention, 
remanded the case for fiial cn , the merits. On 
remand the first Court dismissed the suit. The 
Collector upheld the decree. A second appeal 
wes preferred to the District Judge, but ke dis- 
missed the appeal on the ground that no uppeal 
lay as no question cf proprietary title or of 
jurisdiction was raised within the meaning of 
rection 180, clane 2, of the Agra Tenancy 
Act: 
Held, that an appeal to the Distric Judge 
lay,, as a qnestion of jurisdiction chad already 
Leen decided at a previous stage of that. suit. 

Kesno Das v. Morar PANDEY, 12 A. L. J. 867 
320 

Agreement, See SPECIFIC PERFORMANCE, 





y Antccedent oral — Promiseory-ncte 
invalid for want of stamp— Plaintiff, whether 
cntitled te fall back on oral agreement 


ae 





between widew and rerersionary heirs 
selling reversion on latter, whether legal. 


A Hindu widow and the expectant reversicrary 
heirs cannot legally enter into an agreement 
whereby the latter’s expectant reversiorary rights 
become converted into vested reveisionary sights. 
PALLA KANAKAMMA v. CHALLA RAMASAMI, 1 L.W. 
287 98 
—to seil. See Srxciric PERFORM- 





ANCE. 
: Alenation. See Cvsrom; HINDU Law. 


Alluvion and diluvion. See 
gicn XI or 1825. 


‘Amendment. 


Clerical error in relief claimed— 
344 


—-— Of CE€Cree—Inherent power of 
Court—Amendmant of decree to bring into con- 
formity with judpment— Necessary for ends of 
jnetice— High Court’s power cf inteiference— Revi. 
sicn £06 
of plaint- Pate of orcration—~ 
Limttation— Original Ccurt, disalluuing amendment 


— Ayreilate Court, whether can order amendment 
after limitation. 


The general ule trat in the absence of any 
special circumstance, a plaintiff will not be allow- 
ed to amend by claiming a fresh relief, which, 
since the institution cf the suit, has become | arred, 
does uot apply when an amendméné is ordered 
in the interest of and ab the instance of a dê- 
fendant. ; 


REGULA”. 


Sce APPEAL, 








Decree 





po 





An amendmert relates back to the date of 
the institution ‘of ibe suit. 


Where an amendment esked for by the plainte 
iff himself within the period of limitation is 
diralloned by a Court cf first instance, an Ap- 
yellate Court can give effect to the same, even 
though the appellate crder is passed afer the 


period of limitation. NEMASA v. RAMKRISHNA. J0 
N. L. R. 32 
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Suit brought in wrong 
76 








name—Limitation, 

~ Sale certiñcate—Jmisdiction of 
Covit toamend sale certificate — Suit as representa. 
tive of auction-purchaser for recovery of possession 


— Plaintiff to prove possession of judgment-debtor 
at date cf sale—Symbolical possesrion, effect of 


Ancestral property. See Cusrom. 


Appeal (Civil)—Appellate Court’s power to 
vary decree in favour of party nob appealing 





Aprlication for rateable distribution— Order, 
whether appealable 42 


Award below Rs. 5,000—Reference to 
Assistant Judge—Appeal to District Judg 








Dismissal for want of prosecution—Dec- 
ree capable of execution, that of Jower Court— 
Interpretation of Statutes—Barred rights cannot 
be revived 649 


———— Execution proceedings--Second appeal— Party 
not allowed in second appeal to contest order setting 
cff decree—Practice. 

An appellant will not be allowed to raise for the 
first time in second appeal the contention that a 
decree obtained by one of his judgment-debtors 
against the appellant’s father, on whose death the 
appellant was brought on the record as his legal 
representative, cannot be seb off against a decree 
obtained by the appellant in his own right. RAGHU» 
NATHASAMI IYENGAR V. JANAKI AMMAL, 3 L W. 481 





filed after time—Snufficient cause— Gross 
carelessness of Pleader 


filed beyond time—Sufficient cause—Appli- 
&74 





cation for copies—Time allowed 


— —— Final order—Succegsion Certificate— Certi- 
ficate for portion of debt, if may be granted— 
Order declining to grant application 556 





s. 42, order under 

Interlecntory order—Appeal allowed—Re- 
vision—Paitnership suit— Amendment 564 
Limitation— Failure to file copy cof dec- 
ree—Farther time allowed for appeal Safficient 
cause—Limitation Act (IX of 1908), s. 9 319 


Order of Assistant Collector referring 

parties to Civil Court—Not decree~ No appeal” 
656 
—- Order of dismissal--Decree—Arreel com- 


petent— No decree prepared— Revision— Mistake of 
fact 


Guardians and Wards Act (VIII of 1860), 
776 











—-—Order of remand-—Appealable only when 
appeal competent from euch order, if it were it. 
self a decree—No appeal from order of remand 
involving questions of fact only— Certificate ap- 
peals not covered - Custom— Question as to appli- 
cability of agricultural custom to particular person 
— Question of existence of custom 


——-—Powers of Appellate Comb— Party not 
appealing— Power to reverse decree against him — 
Ground of reversal common 


Vo. XXII) g 


Appeal - cci.ta. 


—~ — (Civil)—Pre-emption suit relating to land 
—Value— Course of appeal. 


To land suits, where the value of a claim for 
purposes of jurisdiction is calculated according 
to the revenue payable on the land claimed, the 
course of appeal is determined by such value 
and not by the amount of money decree to be 
payable to the vendee by the pre-emptor. TEJA 
SINGH uv. SUNDER SINGH, 10 P, L. R 1914; 21 
P. W. R. 1914 89 


—— — Preliminary decree - Accounts — Findings 1e- 
corded—-No preliminary decree drawn np— Party 
omitting to kave preliminary decree drawn up— 
Waiver 


— — on, question of custom withont certificate 
— Granting permission to appeal—Revision 352 


862. 


—-——by some of unsuccessful plaintiffs — Com- 
mon ground—Power of Appellate Court to set 
aside whole decree 


———RBefusal by Court to remit award 





Suit for possession —Inference therefrom — 
Also from the fact that the suit was for posses- 
sion only and not declaration of title—Appeal lies 

367 

—-— Vakalatnama —Pieaden’s name not mention- 
ed by oversight—Presentation of appeal, whether 
proper— Objection at any stage of the case. 

Where by oversight the name of a Pleader pre- 
senting. an appeal wus not mentioned in the body 
of the vakalatnama : 

Held, that the Pleader was not duly appointed 
and the appeal was not properly present- 
ed. 

The fact that the objection was not taken 
till a very late stage in the case, would not 
validate the presentation of the appeal. Monam- 
MAD ALI Kaan v. JABRAM. 10 A. L. J. 1015; 26 
A. 46 464 


Appeal (Criminal)—Appeal from acquittal 
—Additional evidence 


~~, right of--Order of acquittal—High Court, 
power to interfere in revision— Practico 512 


Breach of 





——~—-— Sentence under 
Contract Act— Revision 


Workmen’s 





- Several persons convicted at one trial— 
Different sentences—Right of appeal 


Appeal to Privy Council, See Privy 
COUNCIL APPEAL. 


7 ne mn mene Application of legal re- 
presentative to have his name recorded— Reject- 
ed by High Court- Order interlocatory—No ap- 
peal lies to His Majesty in Council 7 








tory matters. 

Their Lordships would be very slow to give 
leave to appeal to bring np a case at an inter- 
locutory stage. It is better that the case should 
be allowed to proceed and be determined on its 
merits so that it may come up fer final judgment 
at the proper time. Nayanr Vesga Ranga Rau 
o. RAMAKRISHNIAH. (1914) M. W. N. 170 396 





Leare to appeal—Intericcu- 
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-~—— Second—Decision of amount of rent 
annually payable Rent suit below Rs. 109~ Dec. 
ree according to defendant’s admission of rent— 
Presumption - Publication of Record of Rights ~ 
Admission of plaint in rent suit without state- 
ment of renta) of tenancy according to Record 











cf Rights— Duty of Court to require Collector 
to supply copy of statement 416 
Findings of fact— Erroneous view 

of law—Interference by High Court 736 








Further appeal — Small canse 
suit of value less than Rs. 2,500— Divisional Court 
confirming decree of first Court—-No further 
appeal— Section 70 (1) th) repealed before date 
of hcaring—Court incompetent to exercise powers 
under it 





Material irregularitu—Second ap- 
real on ground of lower Court refusing to take whole 
evidence - Party closing his case— Practice. 

Where the first Court has recorded that a party 
has closed his case, that party cannot successfully 
urge in appeal that the Court refused to receive 
whole cf his evidence without proving conclusively 
that the record is wrong, especially when the objector 
was represented by Counsel in the lower Court, 

An Appellate Court ought to dispose of specifically 
the grou:.ds of appeal urged before it BHIWANI Das 
v. Juanpa Ram, 3 P. W. R. 1914; 27 P. L. R. 1914 


52 


— ~ Necessity—Previous mortgage 





Appellate Court, whether can order amend- 

ment after limitation 1 
Application for copy, by whom to be made 
209 


to sue in forma panperis - Rejec- 








tion by Court. 


Leave to sue in forma pauperis 
XXXII, rule 5, 
insufficient grounds 

A plaint presented by two or more plaintiffs 
claiming different reliefs against the same defend. 
ant cannot be said to be framed improperly or 


under Order 
ought not to be iefnsed on 


bad for misjoinder of causes of action. KANAGAMMAL 
Vv. PANCHAPAKESA ODAYAR, 26 M. L. J. 343; (1914) 
M. W. N. 827 82 


Arbitration—Agreement to refer to arbitra- 
tion--Revocation--Supersession of reference— Ap- 
prehension of misconduct of arbitrator, whether 
good ground for supersession 758 


Arbitrator— Non-submission of 
award within time fixed by Court—Neglect or 
refusal—Appointment of second arbitrator withe 
out discharging first— Validity of reference — 
Agreement by parties to be bound by opinion of 
majority Omission of Court to record that fact, 
effect of—Invalidity of reference to arbitretion 











——— So Award -“orruption or misconduct 
—Good portion of award separable from bad 
portion, effect of—Irregularities in procedure— De- 
sirable that arbitrator takes notes of proceedings 
Arbitrator bound to give evidence—What ques. 
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tions can be put to arhitrator—Ingquiry into dis- 
honesty or partiality—Hxamination of arbitrator 
to be confined.to charge of corruption— Suspicion 
~ Guilt 6 

—--—Reference by only some of parties 
—Non-joinder, objection as to— Waiver — Refusal 
by Court to remit award— Appeal 862 


-———-—--—— without intervention of Court— 


Award deciding matters not referred to arbitra- 
tion, whether legal 422 


Army Act (44 and 45 Vict., Chap. 
58), s. 136, 144, 190 935 


Assam Land and Revenue Regula- 
tion (Act I of 1886), S. 7O—Sale— 


Adverse possession, whether incumbrance, 








Adverse possession is an incumbrance in connection 
with a sale under section 70 of the Assam Land and 
Revenue Regulation, 1886. APTAR ALI v. BROJENDRA 
Kisnore Roy 119 


Assault. See Prenar Copr, s. 98. 


Assignment -- Mortgage—Debt paid to assignee 
—Cancellation of assignment—Notice of cancella- 
tion— Assignment treated by mortgagee as void 





— Transfer of decree to one creditar— 
Consideration Arrangement— Absence of bonn fides 
~~ Validity — Practice. 


A,a decree-holder, who was indebted to various 
persons, assigned a decree for Rs. 14,000 to B, 
one of his creditors, and thus he paid off B and 
two other creditors and received himself Rs. 7,775 
before the Sub-Registrar. This amount was ad- 
mittedly returned to B and an ariangement 
was entered into by which B himself received 
Rs. 610 and Rs. 1,000 was given to one € 
and Rs 5,838 to D and the rest to others. Qand D 
were not found to be his creditors: 

Held, that both the said transactions were fraudu- 
lent and void ard no valid proceedings could be 
based on either of those transactions. 

A deed is void against a creditor when his debtor ia 
in a state of insolvency or when the effect of the 
deed isto leave the debtor withont the means of 
paying his present debts. It is not sufficient to render 
a deed valid that it should be made upon good con- 
sideration, for “a good consideration does not suffice 
if it be not also bona fide.” 

Their Lordships pronounced no opinion on the 
question whether any of the parties could establish 
rights based, rob on the transactions, bnt on other 
grounds, auch as the actual payment of debts, aa the 
point was neither before the Courts below nor before 
them, CHIDAMBARAN GHETTIAR v. SRINIVASA SASTRIAT, 
26 M. L. J. 473; 18 C. W. N. 841; 86 M. 227 714 


Attachment. See Civin Procerure . Cope 
1908, s. 60. ; 
e ae wane ee before judgement. 
CEDURE Cops, O. XXXVII, rR. 5. 


maea of salary of Honorary Commis- 
sioned Officers employed in Jndian Subordinate 
Medical Department, power of executing Court 
_ as to—Army Act (44 and 45 Vict, Chap. 58), 
ës 136, 140 and 190 935 


See Crsiu Pro- 
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AWANS of Talagang Tahsil, Attock Distriet— 
Alienation — Powers of father? 934 
Award —aAward below Rs. 
Assistant Judge—Appeal to 


Second appeal to High Court, 
able 


§,00)J—Reference to 
District Judge— 
whether maintain- 


614 


——Compromise amending award — Decree 
based thereon—Ten days’ time for objection not 
necessary 





based cn~ Made 


950 


Benami—runsfer to defraud creditors—Creditors 
not defrauded --Estopyel— Civil Procedure Code { Act 
Y of 1908), O. XLI, r. &4— Powers of Appellate 
Court-- Party not appeating—Power to reverse 
decree cgainst him--Ground of reversal com- 
mon, 


Property transferred to another, benami, to de- 
frand creditors is still the transferor’s when no 
creditor is defranded by the transfer, and the 
transferor is not estopped from proving that the 
transferee has no title and that that the proper- 
ty is the transferor’s. E 


eman 





s revision of decree 
without intervention of Court 


Where the ground of reversal is common, an Ap- 
pellate Court can under Order ALI, rule 4, Civil Pro- 
cedure Code, reverse the decree not only against the 
party appealirg, but also against those who have not 
appealed. SOKKAPPA REDDI v. Sincana Reno, 1 
L. W. 169 620 


Benami transaction- Fraudulent transfer 
— Real owner suing for possession from Benamidar 
on the ground that the intended fraud was wholly 
inoperative Burden of proof, real owner to prove 
that fraud was inoperative 











— Pardanashin lady— Deed 
not explained to lady— Burden of proof 642 


Benamidar and real owner—Transac- 
tion entered into by Benamidar alleged to be unau- 
thorised by real owner— Estozgel — Fraud, 


Where property is held Benami and the csten- 
sible owner asserts to its being disposed of to 
the prejudice of the renl owner the latier cannot 
ke allawed to object, the fraud being a ccngequence 
of his own act. So if the property is purchased in 
the rame of a Eenamidar, ard the indice cf 
owneiship are placed in his hans, the true 
owner can only get aid of the effects of an 
alienation by showing that it was made without 


his acqviercence and tlat the purchaser tock 
with notice of that fact. MAUNG Kya v. V. P. L. 
Vv. N. Firm, 7 Bur. L. T. 8 363 


Bengal Land pegaten Act (VII 
B. C. of 1876), s. 7 844 


Bengal Land Revenue Sales Act (XI 
of 1859), ss. 36, 37, Excep. (4)— 
Benami purchase—Real purchaser, if can sue for 
possession and annulment of incumlrance—" Fur- 
chaser,” meaning of, in section 37—-Burden of prcof— 
Exemption— Benefit of 4th Eucep. to 8. 87. 


Section f6 of the Penga] Land Revenue Sales 
Act, 1859, does not bar a suit for possession of lands 
as appertaining to afalug rurchased ab a reverre 
sale in the name of a benamidar. 


Vol. KARTU) 


Bengal Land Revenue Sales Act— 
concld, 


The language of the section should be given a 
restricted interpretation and not extended to cases not 
manisfestly covered by it. 

The word “purchaser” in section 87 of the Act 
does not mean only “a certified purchaser or his heirs 
or assignees.” The real purchaser is a purchaser 
within the meaning of the section, and is entitled to 
avoid incumbrances. 

Tn a guitto avoid incumbrances (howlas) under 
section 37 of the Bengal Land Revenue Sales Act, 
1859, the defendants are bound to prove something 
mcre than the existence of the hewlas and their long 
possession, and must establish that the Jands in 
suit actually appertain to the howlas named or that 
the houlas still exist and thatthe defendants are 
owners of them or at least have been in possession 
of them fora sufficiently long period cn assertion of 
their title under the hovwlas. 

Where a defendant claims exemption from the 
provisions of the Revenue Sale Taw which entitle a 
purchaser to annul incumbrances in respect of land 
in his possession, the benefit of the 4th exception to 
section 37 of the Act of 1859 must be limited 
only to such portions of land as are covered by 
buildings, tanks, ete, and cannot be extended to 
cover those lands included in the lease on which no 
permanent works have been constructed MATHURA- 
NATH GHOSHAL v. Rarmeswar SEN 91 


s. 37, Excep. Sig 


Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of 1887), S. 19, SUD- 
S. (1)— Suits Valuation Act (VII of 187°, r. B— 
Court Fees Act (VII of 1870), s. 7, cl. V, aub-cl (e) 
—Suit— Valuation —Interest claimed by plaintiff — 
Value of suit is value of interest claimed in swit— 
Jurisdiction. 

The value of a suit is the value of the subject- 
‘matter in controversy, that is, the valuo of the 
interest claimed by the plaintiff 

Therefore, where a plaintiff seeks to establish his 
right as an occupancy ratyat in a garden and to re- 
cover possession thereof, the value of the suit must 
be determined with reference to the value of the 
interest claimed by the plaintiff, and not with refer- 
ence to the entire interest in the land, that is, the 














interest claimed by the plaintiff as also the 
interest of the superior Jandlord: and if tho 
value of the interest claimed by the ` plaintiff 


is less than Rs. 1,009 the suit is co-nizable by 
a Munsif under sub-section (1) of section 19 of the 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887. 
UPENDRA CHANDRA MITRA v. SATCOURI Duar E64 


A S. 37—Partition, suit 
for—Ijmali lands— Previous partition — Lands 
jungle or submerged in three mouzas— Separate 
suits for partition, maintainability of. g 
Separate suits for partition of ijmali lands 

lying in different villages are maintainable against 

the same defendants on principles of justice, 
equity and good conscience and the plaintiff is 
not required to include in his suits those lands 
which have not emerged or become culturable 
and are incapable of partition. Hew CHANDRA 
Cyoonsri v. Hemaxta KUMARI DEBT 
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penga Tenancy Act am of 1885), 
ss. 11, 18, 85, 170, Cl. (3)—“Transfer”, 
whether includes lease—Sub-lessee under permanent 
tenure-holder or raiyat at fired rate, whether may 
deposit money to prevent sale of holding in execution 
of rent decree. + 
The term “transfer”, as used in section 11 or section 

88 of the Bengal Tenancy Act, includes a lease, as a 

lease is a transfer of an interest in immoveable 

property. Therefore,a permanent tenure-holder or 

a raiyat ata fixed rate of rent is competent to grant a 

sub-lease of his tenure or holding. 

Consequently the sub-lessee may pay money into 
Court under section 170, clause (3), to prevent a sale 
of the tenure or holding. 

The provisions of section 85 are subject to those of 
section 18, in other words, section 85 has no applica- 
tion toa case where section 18 applies, Harr MORAN 
v. ATAL KrisHxa Bose 














s. 18 925 
—— —— — S. 29 579 
— eS. 50 — Presumption — 


Assertion by tenant of certain rent more than twenty 

years before suit — Same rent claimed in present suit 

— Presumption that rent has not been allered for 

twenty years~Ancient document --Proper custody. - 

Interjerence with discretion as to custcdy by Appel- 

late Court -Evidence Act (I of 1872), 83. 14,48, 93— 

Assertions of right — Admissibility in evidence. 

The presumption of section 50 of the Bengal Ten- 
ancy Act does not rest upon whether one uniform 
rate of rent has been paid or not, but upon whether 
the rent has or has not been changed. 

Wherea tenure-holder asserted in a rent suit, 
brought against him more than twenty years before 
the present suit for rent, that his rent was Rs. 71 
sicca, apd in the present suit rent was claimed at 
the same rate, and there was no evidence of a 
change of rent: 

Held, (1) that the fact that in the present suit 
rent was claimed , at the samérate was an admission 
that the rent of the tenure had remained unaltered 
for upwards of twenty years and was evidence that 
there had been no change in the rate of rent from the 
date of the previous suit; 

(2) that the defendants were entitled to the pre- 
sumption under section 50 ofthe Bengal Terancy 
Act. 

Documents containing assertions of the right of a 
tenure-holder to hold the tenure at a certain rental 
are admissiblo under section 13 of the Evidence Act. 

Whether the custody of a document is a proper 
one under section 90 of the Evidence Act, is a 
question to be decided upon the circumstances of each 
case; and an Appellate Court will always be slow 
to interfere with the discretion of the Court below 
vested in it under section 90 in refusing or ad- 
mitting the document. DINAMANI CHAUDHURANT v. 
JAGAT CHANDRA BHATTACHARJEE 


—-— — — — — S, 52 — Landlord and 
tenant— Surt for additional rent {ur increased area— 
Hw-ess of land found in tenant’s possession —Stand- 
ards of measurement same on both occasions — Allow. 
ance for difference in systems of measurement, if to 
be granted. 

In a suit for additional rent for excess area, where 
it is found that the standards of measurement were the 


1016 


Bengal Tenancy Act —conta. 


same on both the occasions when the land was first 
let out and when the excess area was discovered, and 
that there has been dn increased area in the posses- 
sion of the tenant, the Court is not entitled to allow 
any deduction on the ground of difference in the sys- 
tems of measurement. BAIDYA NATH DUTT v. Jawa- 
BIR MANDAL 794 


ss. 61, 66—Withdra- 
wal of portion of claim in suit—4d pplication for with- 
drawal in second appeal, whether may be granted — 

Deposit of rent— Interest. 

The plaintiff sued for rent for the years 1314 to 
1816 and for the first half year of 1317. There was 
also a prayer for ejectment. Seeing that the plainte 
iff could not succeed in his prayer for ejectment, as 
he had sued for rent for the first half of 1317, he 
prayed in second appeal that he might be permitted 
to withdraw his claim iu respect of 1317: 

Held, that the application could not be granted at 
that stage. 4 , 

A deposit of rent without the interest then due is 
not a sufficient deposit withia seotion 61 of the 








es 


nese Tenancy Act. SAYAM CHANDRA v. Bae 
am an aan an aman — Ss. 65 632 
—— sS, 66 777 
————— ——sSS. 67, 68 108 
—— c sS. B5 925 

— — ss. 103B, 103, 





eke 

IO5A, 1O7—Rent suit—Entry in Record of Rights 

—Presumption—Entry not conclusive even on farlure 

of tenant to take proceedings to rebut presump- 

tion. 

In proceedings taken on an application by the 
landlord ander section 103, Bengal Tenancy Act, 
prior to the enactment of section 1054, it was not 
open to the tenant to question the correctness of 
the entries in the record, though it was open to him 
to do so by a suit under section 108 or by a declara- 
tory suit in the Civil Court. 

But under section 103B, the entries only give 
rise toa presumption and neither the defendant’s 
failure to take proceedings for the purpose of 
annuling or rebutting that presumption nor a 
decision under section 105 prior to ths enactment 
of section 105A can avail to make them conclu- 
sive. SHASHI BausHan Hazra v. Dexamoyes DARI 


615 

(1), L53— Second Appeal — Decision of amount of 

rent annually payable—Rent suit below Rs. 100— 

Decree according to defendant’s admission of rent— 

Presumplion--Publication of Record of Rights —Ad- 

mission of plaint in rent suit without statement of 

rental of tenancy according to Record of Rights —Duty 
of Court to require Collector to supply copy of state. 
ment, 

In a suit for rent valued ut less than Rs. 100, the 
question at issue between the parties was the amount 
of rent annually payable by the tenant. The lower 
Appellate Court decided that the plaintiff had not 
been able to prove his allegation as to the rate of 
rent, and the result was that the Court awarded the 
amount of rent annually payable which was admit. 
ted by the defendant 
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Held, that there was a decision of a question of the 
amount of rent annually payable by the defendant 
within the meaning of section 153 of the Bengal Ten- 
ancy Act, and that a second appeal lay. 

Under section 108H of the Bengal Tenancy Act 
the Record of Rights shall be presumed to have been 
finally published, unless such publication is expressly 
denied. 

Under the proviso to section 148B (1) of the Act, n 
all cases in which a Court admits a plaint in a rent 
suit, which does not contain a statement of the rental 
of the tenancy according to the Records of Rights, the 
Court shall require the Collector to supply a certified 
copy of the Record of Rights relating to the tenancy. ~ 
TARINI CHARAN MAJUMDAR v. UMAR MADITA 416 


—-—— ss. 1038, cl. (5), | 
104J — Presumption —Rate and amount of rent— ` 
Relationship of landlord aud tenant. 


The presumption which arises out of section 1043 of 
the Bengal Tenancy Act merely refers to the rate and 
amount of rent. That rent may be payable by one 
person at one time and by another person at another 
time, but the mere fact that a certain rate of rent was 
found to be payable by the defendant’s father to the 
plaintiff gives rise to no presumption that the sons are 
the plaintiff’s tenants. 

Where the defendants were 
under-raiyats of the plaintiff 
Record: . 

Held, that there wasa presumption under section 
108B, clause (5', that the relationship of land- 
lord and tenant existed between the parties, 
but: tbat the presumption could be rêbutted. 
Naver ALI HOWALDAR v. ÅSIMADDI SARDAR 








recorded as 
ìn tke Settlement 











S. 104J 244 
615 
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s. 119 


— mmm SS. 143, sub-«s. 
(2), I53—Civil Procedure Code (Act V of 
1908), O. XLII, r. 3, cl. (t)—“8uit, whether 
includes appeal— Appeal— Order of lower Appel- 
late Court refusing to re-hear appeal heard ex 
parte, in rent suit valued at less than Rs. 100, ij 
appealable, 


524 








An appeal against an order of the lower Ap- 
pellate Court refusing to re-hear an appeal leard 
ex parte from a decree in a Ę1ent suit valued at 
less than Rs. JCO, is not competent being barred 
by section 153 of the Bengal Tenancy Act. 

The term “suit” includes the 
stage. 

An application to re-hear an appeal is an 
application in the enit. Samen SHEIKH ~v. NABA 
Neva Guosz, 19 C. L. J. 310 


appellate 











Civil Procedure Code (Act V of 1908), s. 116, 
O. XXXIV, r. 14—-Usufructuary mortgagee, if 


ran sue tenants for rent as landlord—Co-sharer 
landlords—Interest of each, whether should be of 
same degree—“Rent due,” in s. 1484, meaning 
of—BEfect of order of District Judge -Jurtsdtation 
of first Court. 


. Vol KANTI 


Bengal Tenancy Act-—contd. 


A usnfructuary mortgagee of a share of 
a zemindari is’ entitled to receiverent and is 
empowered under section 78 of the Land Regis- 
tration Act to sue for rent in his character as 
landlord, and his suit is not barred under rule 
14 of Order XXXIV of the Civil Procedure 
Code. 

The co-sharer landlords are the entire body 
of persons who are entitled to collect rent. It is 
not essential that the interest of each should be 
of the same degree. 

The expression 
the Bengal Tenancy Act, 
payable under the contract of tenancy, vat the 
rent actually in arrears after deducting the 
amount, if any, which may have been actually 
paid to the landlord. 

Therefore, a suit for the recovery of what to 
the information of plaintiff was the whole arrear 
due is in essence a suit for rent due to all the 
co sharers within the meaning of section 148A 
and if a decree is made in such a suit, the 
holding will pass to the purchaser in execution 
of the decree, under section 158B. 

Tho plaintiff in such a suit obiaincd a decree 
for rent and applied for execution in accordance 
with sub-section (L) of section 158B. The first 
Court granted the application, but on appeal the 
lower Appellate Court directed the first Court to 
hold the sale under the Civil Procedure Code 
and not under the Bengal Tenancy Act: 

Held, that the result of the decision of the 
lower Appellate Court is that the first Court has 
to proceed to sell the holding under the Civil 
Procedure Code, which it has no jurisdiction to 
do, and to refuse to sell the holding under the 
Bengal Tenancy Act, which it hag jurisdiction to 
do; and that, therefore, the High Court will 
interfere with the decision of the lower Appellate 


means not the rent 











Coub in revision. BROHMANDA NATH DEB v. HEM 
CHANDRA Mirra, 18 C. W. N. 1016 Bi 

—— S. 148B (1) 416 
een oe aan Sa 148 Cl. (hh) 632 
— — nr S. 153 12, 416 











S. 153 proeviso— 
Suil for rent— Regisiration —Burden of 7100f— bis- 
trict Judge ewercising appel‘ate jurisdiction—Hijh 
Courts pouer of revision — Jurisdiction — Bengal 
Land Registration Act (VII B. O. of 1876), s. 78— 
Civil Procedure Code (Act V of 1908), s. 315. 


The burden of proving that the plaintiff cannot 
sue for arrears of rent without her name being re- 
gistered under the Bengal Land Registration Act is 
upon the defendant. 

The jurisdiction of a District Judye under section 
153 of the Benga] Tenancy Act is óf revisional and 
not of appellate character. Therefore, where a Dis- 
trict Judge acting under that seciim fail» to 
consider whether the primary Ccurt had exercised 
a jurisdiction not vested in it or had acted in the 
exercise of its jurisdiction illegally or with material 
irregularity and treats the matter before him as 
in substance an appeul from the decree of the 
primary Court, he, in essence, acts illegally and with 
raaterial irregularity in the exercise of hig jurisdic- 
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‘vent due”, in section 148A of. 
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Bengal Tenancy Act~ concld. 
tion and the High Court will be justified to interfere 








with his orders. SURANGINI Dasr v. NeKARADDI 
Mebuicr 
—— —- ——s. 1588 931 
—— ——-——- s. 160 (g)— Protected 


interest —Se-patni—CGeneral authority in dar-patni 

patta to create se-patni, whether sufficient. 

A general authority contained in a dar-patni patta 
expressly stating that the dar-patnidar may grant 
se paint settlements is sufficient to protect from 
aunulmenta se-patni created by the dar-patnidar as a 
protected interest within the meaning of section 160 
(9) of the Bengal Tenancy Act, and a special permis- 
sion in each case is not required. BIDHUMUKHI 
UHOWDHURANI t, ASMATULLA 


—--— Sa 169, cl. (c) = 
Civil Procedure Code (Act V of 1903), s 63 
— itle of auction-purchaser ın execution of rent 
decree—Date of rale—Liability of purchaser jor 
rent afier sale — Whether judgmeut-debtor liuble for 
same. 

A plaintif caused a tenure to be sold in exə- 
cution of a decree for 1ent due thereon. After 
the sale, he applied under section 169, clause 
(e, of the Bengal Tenancy Act to obtain from 
the surplus sale-proc:eds the rent which acorued 
due from the date of institution of the suit to 
the date of confirmation of the sale. Tho 
amount of surplus was not sufficient to meet 
that amount, and the plaintiff, therefore, brought 
a suit to recover the same from the judgment-debtor : 

Hell, thai, in view of section 63 of the Civil 
Procedure Uode of 1803, which lays down that 
the title of the auction-purchaser dates from 
the date of the sale, the purchaser and not the 
judgment debtor was liable for the rent of the 
period from the date of the sale to its confirma- 
tion, and that the suit was rightly dismissed. 
Brsoy CHAND v, SHASHI BHUSRAN Bose 01 


—s. 170, cl. (3) 
————— s. 195 


Bhagdariand Narwadari Act(Bom. 
Act V of 1852) -Palatdan Patta of unrecsg- 
nized portion of Bhag 632 


Bombay ‘ity Municipal Act (Bom. 
Act 11! of 1838), S5. 289, 233 7355 


Bombay Civil Courts Act (XIV of 
1863), S. 16 614 


Bombay Court of Wards Act (Bom. 
Act I of 1905), S. 32, whether applicable ta 
pending suits. 

Section 32 of the Bombay Court of Wards Act was 
not intended tn apply to pending suits. Hirt GOVIND 
KULKARNI v. Nagsinan2so, i6 Bom. L. R. 80; 38 R. 
194 123 
Bond for appearance Non-appearance, for- 

teiture for —Court to order forfeiture, jurisdic*ion 

of 

—— ——Condition—25 per cent. more to be paid 
on default in payment on fixed day — Penalty 542 

———, suit for money due under —Compensa- 
tion—Breach of contract-—Acknowledgment 353 


























925 
632 


-1013 


Books of account-—Regularly kept 893 


Buddhist Law-—Divorce—Cruelty— Caprice — 

Fetty quarrels. 

A divorce cannot be granted on mere caprice, and 
petty quarrels must not be magniïjed into acts of 
cruelty and ill-treatment of a nature sufficiently 
grave to justify divorce. 

The parties had both been married before, the 
defendant being 53 and the plaintiff 40 years of age, 
the latter having a family by her former marriage. 
They lived together for two years, perhaps not as 
amicably as might be. On the 28th October 1911 
the appellant missed rice, plantains and coooanuts 
and accused his wife of taking them to give to her 
children and told her to go away from his houso. 
She did so and went to her parents’ house. She then 
attempted to get a divorce before the headman with- 
out success and on the lith November 1911, the 

‘14th day after the quarrel, she filed a suit A decree 
as if by mutual consent was given for divorce and 
_ confirmed on appeal. Second appeal was lodged: 
Held, that the facts stated above did not constitute 
_ such cruelty as entitled the plaintiff to a divorce, even 
_as by mutual consent, and that the matter was a 
petty quarrel such as a Court should not treat as 
sufficient ground fora divorce on any terms, MAUNG 
` Kyaw Yan v. Ma Nyo U, 7 Bur. L. T. 16 380 


—~ Divorce ~ Desertion—Ucnvict, whether 
deemed to desert uije —Wife of convict taking another 
husband, effect of--Hvidence— Arbitration proceedings 
—Clerk taking note of evidence—Note, whether ad- 
missible. 

Under Buddhist Law a man sentenced to imprison- 
ment ia not to be deemwil to have deserted his wife; 
nor does desertion ipso facto aud without any further 
and express act of volition on the part of either party 
dissolve the marriage tie. 

Therefore, the wife cfa convict in possession of 
sufficient. joint property to maintain. herself and 

. children is not entitled to take another husband to 

-herself but if she dees so, her conduct amounts to 

desertion and adultery and the husband on return is 
entitled to treat the marriage tie as atan end and to 
demand all the property. 

*-- A note of evidence taken by a clerk in the course of 

“abortive arbitration proceedings is not admissible in 

evidence. Ma Auxe Byv v. Mauxe Taer Hnis 940 


——~—~ Inheritance—Child taken away by 
divorced mother—ie of relationship severed—To 
claim inheritance, tie to be strictly proved—Immate- 
rial whether property ancestral or otherwise. 

When a child is taken away by her divorced mother, 
the relationship of the child with her father for pnr- 
poses of inheritance is prima facie severed, and if she 
afterwards lays a claim to a share in the inheritance, 
whether of ancestral or non-ancestral property, it has 
to be shown by plain and unmistakeable outward 
signs that the tie of relationship with her father was 
maintained. 

It is presumed in the absence of special cirenm- 
stances that the affairs of people divorcing and 
re-marrying are settled definitely at the divorce or 
re-marriage, and the presumption becomes very strong 
where a long period has elapsed since the divorce 
and the wife has never taken any steps to claim 








a share in the property taken by her divorced 
husband to the second marriage. Mi An Pu -MA v. 
Mi Ixix Zr U, 7 Bor. L. T. 88 948 
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—— Inheritan e — Exclusion of children—- 
Filial neglect ~ Burden of proof where no divorce anil 
separation — Act cf jather—No exclusion of chiidren 
Jrom inheritance. 








Where no divorce is proved or admitted, and the 
separation between father and children is entirely 
the act of the father, the separation cannot deprive 
the children of their right to inherit. 

There must be some filial neglect to exclude 
children from inheritance, and the burden of proving 
exclusion lies on the person who asserts ib, Ma Tix 
Lun v. Ma Dwg, 7 Bor. L. T. 80 915 


Succession — Oo-heirs— Living 
rately— Brothers and sisters exclude parents. 


According to Burmese Buddhist Law brothers 
and sisters are also co-heirs and, when living 
separate from their parents, the survivors suc- 
ceed the deceased. 

Therefore, where three sisters had settled sepa- 
rately from their father, the last surviving sister 
was held entitled to tbe estate of her two de- 
ceased sisters in preference to their father. Ma 
Nain twin v. U. Suwe Gonz, 7 Bun. L T. 105; 
16 Bon. L. R. 877; 27 M. L. J. 44; 38 C. W.N. 





sepa- 


1121 433 

Buddhist monk, suit by, relating to mo- 
nastery 157 

Burden of proof. See FRAUDULENT TRANS- 
YER 


a nn amana mana samara Ad vers 


possession— Limica- 
tion s 52I 





—~ —— Benami purchase—Real pur- 
chaser, if can sue for posression and annulment 
of incumbrance—Exemption 917 


— ———- —~ Benami trausaction— Parda. 
nashin Jady—Pleader and client—EHxtortionate bar- 
gain 








_ — Buddhist Law— Inheritance— 
Exclusion of children-- Filial neglect 
—~-—-—_-—— — of character of disease— 


Maraz-ul-Maut - Evidence 

- Duty of prosecution to establish 

charge— Failure of accused to examine witness, if 
implies guilt 723 

———- —--—— — Father's debt-—Necessity 











45 

—~—— — ——- — Hindu Law—Nuclens of family 
properly— Self acquisition — Inbhe: itance — Disquali- 
fications— Congenital defect 528 


———— Illegitimacy of plaintiff set wp 
by defendant—Presumption— Khewat, extract from, 
produced in proof cf legitimucy—Admissibility of 
evidence~ Relevancy. 


it is forthe defendants, if they set up a case of 
illegitimacy, to prove that the plaintiffs are illegiti- 
mate, for, the legal presumption being in favour of 
legitimacy and marriage, the burden of proving 
illegitimacy lies on the person interested in making 
out the illegitimacy. 

Where an extract from the bhewat, showing that 
the. plaintiffs were repntied to be the sons ofa 
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Burden of proof—concla. 


certain person, was put in evidence to prove the 
plaintiffs’ legitimacy: : 

Held, that although ib was not shown that the 
defendants were parties to the mutation proceeding 
upon which the khewat entry was founded, yet the ex- 
tract was relevant in proof of the legitimacy inasmuch 
as it showed that the plaintiffs had succeeded to 
their reputed father’s estate and had been regarded 
as entitled to succeed. APARBAL SINGH v. NARPAT 
Sıxan, L O. L, J. 89 972 


= —- — ——— Jurisdiction to show that the 
grant was of land revenue only—Grant of waste 
land as inam -— Both warams granted 553 


Limitation—Burden of proving 
age to bring suit within time -—Plaintiff to prove his 
age under 21 at date of institution of suit —-Proof to 
be affirmative and clear—Court reluctunt t 
throw owt case as 
or equitable. 


——— mawa 








For the purposes of limitation it is for the plaintiff 
to establish affirmatively and clearly that he was 
under the age of 21 at the date of institutio: of his 
suit, and where he fails to do this and has been able 
merely to show that he was possibly under that age, 
at that time, it must be held that he has failed to 
discharge the burden of proving that hia suit is 
within time, 

The Chief Court will be naturally reluctant to 
throw outa claim as barred by limitation when it is 
satisfied that the claim isa just or equitable one. 
Craransit SINGH v, Bisnen Sixes, 167 P. D. R. 
1914 : ; 462 





— Occupancy holding, attachment of, 
on execution of money-decree— Burden on decree holder 


to show transferability of holding. 


When a decree-holder for money wants to sell an 
occupancy holding belonging to his judgment-debtor 
in execution of the decree, the onus of proof is on 
him to establish that the holding is transferable by 
custom or local usage. Nor Mia v. CHANDRA MOHAN 
Rox 


aman —— ~~ Pardanashin lady — Mortgage 
executed of her house in favour of her husband’s 
creditor —Undue inflaence of husband —Document, 
if fairly taken ~ Onusyon whom 401 








—— —— — Party to agreement—Hindu 
Law -—Righb of son to contest liability under 
father’s agreement 62 

= — — an — Payment of interesf—Limita- 
tion 86. 

— —— —— mama — Special custom 276 - 

m a Suit for rent—Registration— 


Distrigt Judge exercising appellate jurisdiction — 
High Court’s power of revision —Jurisdiction — 
Bengal Land Registration Act (VIL B. O. of 1876), 
s. 78—Civil Procedure Code (Act V of 1603), 8. 
115 844 


Burma Village Act, 1997, s. 19 (1) 


— Evidence to be given, 


To justify a conviotion under section 19 (1) 
of the Village Act, 1907, it is necessary to 
show that the accused had built his house with- 
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barred by time if suit just ' 


1019 


Burma Village Act—concld. ` 


out the permission of the Deputy Commissioner, 
and later than the year 1908, in which year 
the Act came into force. Euperor v. NGA NYO, 
U. B. R. (1918) I, 148; 15 Or L. J. 250 202 


Cancellation of sale~deed. See Hixnou 
Law — SALE. 


Caste -Panchayat, power of — Bx communica- 
tion— Jurisdiction — Natural Justice — Defamation. 


“To say that a man has been outcasted is 
prima facie to defame him. But where the 
Chaudhri of a community, duly recognised and 
acknowledged as such, convened a regniar Pan- 
chayat according to the custom of the caste, 
and in fulfilment of his duties as Chaudrri, 
communicated a resolation, passed by the Pan- 
chayat, temporarily excluding the plaintiff from 
social intercourse with the members of the 
caste, and it was not shown that he was actuated 
by any ill-will or ulterior or improper motive : 

Held, that the Chaudhri was not Jiable in 
damages for libel or defamation. 


The Courts in India should refnse to interfere 
with the autonomy of caste, or in other words 
with the decisions of a Panchayat, provide that 
those decisions affect matters within the jurisdic- 
tion of the Panchayat .1d are not contrary to 
natural justice. 


Some members of a caste refused to subscribe 
to a declaration of faith issued by the Panchayat 
and instead issued over their signatures a leaflet 
calculatad to bring the Panchayat into contempt. 
Upon this the Panchayat convened a meeting. 
Notice of this meeting was not served upon 
those members personally though other members 
of their families were serred. The Panchayat 
decided to temporarily exclude from all social 
intercourse their families until those persons 
appeared before the Panchayat and cleared’ them- 
selves It was contended that the order of the 
Panchayat was without jurisdiction in that no 
caste offence had been committed, and that the. 
Panchayat had acted contrary to natural justice, 
in not giving the persons concerned an oppor- 
tunity of defending themselves before passing the 
order of temporary exclusion: 


Held, (1) that the isane of the leaflet and the 
refusal to sign the declaration of faith were 
both social questions, closely concerning the com- 
munity and well within the jurisdiction of the 
Parchayat ; 

(2) that personal service upon the persons 
complained against was unnecessary, inasmuch 
as other members of their family had been served 
with notico of the meeting, and that as Pan- 
chavats deal with families as units and not with 
individuals and as any member of a family can 
appear on its behalf and defend, the procedure 
of the Panchayat was not contrary to natural 
justice; j 

(3) that as the family had been suspended 
pending the appearance before the Panchayat of 
the offending members, there’ was no donial of 
justice Biswampar Das v. Gopixnn Das. 12 A. 
L- 1. 552 Mol 


1020 


Causé of action, accrual of 231 


——— — Partition proceedings—Party refera 
‘red to civil suit—Cause of action arising by 
institution of partition proceedings— Effect of 
“entry in Revenue papers--Several plaintiffs suing 
-jointly 4 





——— -— -— Sale—Vendee obtaining possession 
under voidable sale—Sale subsequently set aside 
— Sait to recover consideration money 


Vendee in consideration of sale 
undertaking by deed to deliver certain things 
“ab once and to pay balance by instalments — De- 
fault in respect of both promises - Single contract 
—One cause of action—Separate contract after 
deed in respect of delivery of things—Different 
causes of action—Plaintiff not bound to sue for 
specific things . 


aman 





Caveat. See Prosarz, 


Central Frovinces Tenancy Act 
(IX of 1833), S. 38 (2)—Interest, includes 
re-payments in cash and in grain—Usufructuary 
mortgages—Notice to landlord. 


The word ‘interest? in section 38 (2) of the 
Tenancy Act, 1883, means a compensation for 
the use of money or grain, and, therefore, in- 
oludes a re-payment in cash or in grain. 

It cannot be laid down as a hard and fast 
rule, that all usufraoctuary mortgages of occupancy 
yights require notice to the landlords and give 
rise to a claim for pre-emption. RAGHUNATH ~. 
Ganpat, 10 N, L. R. 74 213 


Central Province; Tenancy Act (I 
of 1898) ss. 44, 56 (2) 604 


Central Provin:es Tenancy Act (XI 
of 1898). S. 46 —sal. decree of occupancy 
rghts -Unregistered mortgage not allowed— Inter- 

_ pretation of Statutes. 


Under section 46 of the Tenancy Act, 1894, no sale 
decree in respect of occupancy rights can be passed 
on an unregistered mortgage, evenif the deed was 
executed before the Act came into force. 

Where the language of the Statute is clear and 
unambiguous, Courts have to give effect to it whether 
ib has the effect of divesting a vested right oz not. 
Mrva Saves v, CHAMPA Lat, 10 N. L R. 42 883 


Charge- Will creating charge by way of 
annaity—Charge upon immoveable property, wha- 
ther enforceable against bona jide transferee for 
‘value without nolice—Mortgage and charge, dis- 
tinction between—Registration of charges not 
compulsory—Dccument, creation of charge by, 
not compulsory—Lien, legal and equitable, admis. 


zion of 867 
Charge to Jury—Misdirection 4635 








—m 


Misdirection-- Privy Council Prac- 
tice—Eoyal prerogative 651 


Charter Act (24 and 25 Vic., C. 
164), S. 13 977 


————— 5. 15 883 


ae S. 15—-—Chota Nagpur, Tenancy 
Act (TI B. C. of 1908), s. 85-- Juresdiction—High 


_ INDIAN CASES. 


[1914 


Charter Act—coneld. zy? 


Court's power of superiniendence—Proceedinga for 

settlement of fair rent before Revenue Officer. 

The High Court has ho jurisdiction to exercise the 
pow er of superintendence it possesses under section 15 
of the Indian High Courts Act, JRG], in relation toa 
proceeding for settlement of fair rents before a Re- 
venue Officer under section 85 of the Chota Nagpur 
Tenancy Act of 1908. Usa CHARAN MANDAL ©. 
MIDNAPORE ZEMINDARY Co., 20 C. L. J. 11 896 


———-— S., 15-Ciril Procedure Code 
(Act V of 1908), s 115, O. XVI, r. 4— 
Commission refused—Diseretion— Revision—Abuse 
of process. 

A High Court ought not to sit in appeal over 
every exorcise of discretion by the Court below, 
even though under the law no appeal is given to 
the party against whom the discretion has been 
exercised. ; ; h 

Nothing short of the conclusion that there has 
been a wanton abuse cf the process of the 
Court below, would induce a High Court to in- 
terfere in revision. 

Therefore, where a subordinate Court has either 
issued a Commission to examine certain witnesses 
or has refused to issne one, it cannot be said 
under section 15 of the Charter Act or section 
115 of the Civil Procedure Code that his refusal 
amounts to an abnse of the process of the 
Court or that he has acted with material irregu- 
larity in the exercise of jurisdiction. CHINNU ~v. 
SamBANDA MOORTHI, 15 M. L. T, 389 522 


Cheating- Attempt— Definition of “at'empt”— 
Spurious triukets— False representation — Untrue 
statement to support 473 


Cheque -Payment by_ cheque effected when 
cashed—Limitation runs from date cheque is 
cashed Q 


Chetty banking, usage of 516 


China and Corea Order in Coun-« 
ci, 1904, Arts. HI, V, Vi, XIX, 
XXII, XXXV, L 678 


Chingleput District - Mirasi tenure - Melvas 
ram— Thundwaram — Kudivaram— Kudivaram right, 
meaning of— Ullkudi Pa; akar--Swatantrums— Inam. 
dar- Mirasidar also ancient Inamdar — Presumption 
— Ekabogam Mirasidar—~Shrotriam Inam, granted to 
Mirasidar in 1802, whether “estate” — Madras Estates 
Land Act (I of 1908), s. 3, cl. 2 (d)—Suit to compel 
acceptance of patta—Revenue or Cnil Vourt— Juris. 
diction. 3 
In the case of Mirasi proprietors, the prence of 

the lard is divided into three sbares, (1) Melvaram, 

the royal share, (2 Thuuduvaram, the landlord’s and 

(3) Kadivaram, the occupant’s share. 

The word “Kudivaram” may be used in two senses, 
(1) the right of cecuparcy, (2) the share cf the pro- 
duce which the cultivator, whoever he may be, gets, 
In section A, clause (2) fd) of the Madras Estates 
Land Act, it is used in the former sense. 

A person cannot ke eld to own the Kndivaram 
right in its true and complete sense, unless he has got 
the power of alienation of his right of occupancy, and 
unless he does not acknowledge himself to be merely 
ne tenant of a person really owning the Kudivaram 
right. 


` 


Nol. KAI 
Chingleput District—conola. 


A Payakar whom a Mirasidar introduces for culti- 
vation purposes, if he permanently settles in the vil- 
lage and-if he and his descendants enjoy the same 
lands as tenants for about 109 years, becomes, by 
custom and by Hindu Law, Ullkadi Payakar with 
permanent rights of occaparcy, or in other words, 
acquires what may be called in one sense Kadivaram 
right in the Janda in his holaing. 

Swatantrams include Thunduvaram and mean 8 
certain portion of the gross produce raised by the 
Ullkudi tenants, which is due to the original Mirasi- 
dar G 
As regards Inamdars, the presumption is that at 

the time of the Inam grant, the Inamdar was not the 
owner of the Kudivaram right. 

But as regards a Mirasidar, to whom an Inam was 
granted long ago, it cannot be said that there is a pre- 
sumption against his having also owned the Kudiva- 
ram -right at the time of the ancient grant, regard 
being had to the history of the Mirasi tenure in the 
Chingleput District. 

~ A Mirasidar who is the owner of a Knudivaram 
right in the lands in the village is called Ekabogam 
Mirasidar. 

Where a Shrotriam Inam was granted toa Mirasi- 
dar in 1802 and it was contended that the Shrotriam 
Jnam came ander the definition of ‘estate’ in the 
Madras Estates Land Act: ie 

Held, overruling the contention, that the Shro- 
triamdar being also a Mirasidar in whom presumptive- 
ly the Kudivaram right rested, the Shrotriam Inam 
was not nn estate within the meaning of section 3, 
clause 2 (d), of the Madras Estates Land Act, and 
that, therefore, the suit to compel acceptance of 
patia could not be brought in an ordinary Civil Court. 
Curswan v. Konpam NAIDU, 26 M. L.J J€9;1 L. W. 
41 ; ms 


Chota Nagpur Tenancy Act (V of 
1903 B. G.),; ss. 203, subs. (|), 
211, sub«s. (1)—Rent-decree—Sale of tenure 
— Successful claim to share of tenure—Sale of 
share of tenure, whether contemplated by s. 208 
(1) —Eecution of decree as one for money. 


Section 203, sub-section (1), of the Chota Nag- 
pur Tenancy Act, 198, contemplates the sale of 
an entire tenure, and not of any share thore- 
of. 


Where 8 decree-holder originally sought to 
bring to sale the entire tenure in accordance 
with rub-section (1! of section 203, bub found 
that he could not do su as a quarter share of 


the tenure had been. exempted from sale on the. 


npplication of the registered holder thereof who 
had been left out of the sale: 


Held, that the decree-holder could not execute the 

| decree asa decree for rent under section 208 in 
respect of the three-fourths share of the tenure, but 
thas it was open to him to tieat the decree asa 
decree for money against the judgment-debtor and to 
execute it in the ordinary Civil Court. CHANDRA 
Narsa Tewarr v. Protap UDAI 
C. W. N. 170 105 


———— — sS. 211, sub«s. (1) 
DO 103 
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Chota Nagpur Tenancy Act (VI of 
1908 B. U.), SS. 68, 139, cis. (2) and 
(4)—Suit for ejectment by raiyat against under- 
raivyat — Vi kether jurisdiction of Civil Court barred. 


The word “decree” in section 68 of the Chota 
Nagpur Tenancy Act is not to be read with the words 
“passed under this Act.” 

Ina suit brought under the provisions of the 
general law for the ejectment of an under-raiyat by 
a raiyat, the jurisdiction of the Civil Courts is not 
barred either by clause (4) or by clause (8) of sec- 
tion 139. Broa Naty MANDAL v. UHHOTA GUNARAM 
Mireni 4 


Co eee a -Ts 


896 


— amem aan —— — S. 139, cls. (2) and 
(4) 407 


Circumstantlal evidence — Dacoity— 
Pointing out place where stolen property found 
04 


s nature of— Theft of curren- 
cy notes Opportunity of entering room not accused's 
exclusively —Encashment of stolen notes in presence 
of accused's relation- Money in accused’s posses. 
sion afler theft, not aceounted for satisfactorily — 
Suffictency of evrdence. 


Circumstantial evidence must be exhaustive and 
exclude the possibility of guilt of any other 
person, or must point conclusively to the com- 
plicity of the accused. ` 

Therefore, where in a case of theft of curren- 
cy notes and cash from an office the evidence 
against the accused was that he was one of 
those who entered the office in the absence of 
the complainant, that a relation of his was pre- 
sent when two of the notes were cashel by 
that relation’s relative and that the accused was 
after the theft in possession of money for which 
he could not satisfactorily account, it was held 
that this evidence did not fulfil the conditions 
of circumstantial avidence. CHIRAGUDDIN v. Expr. 
ROR, 15 Cr. L, J. 298; 18 C. W. N. 1144 501 


Civil Procedure Code (Act XIV of 
1882), S. 20—Penue of suit—Plaintif’s option 
—Transjer, causes of —Preponderance of convenience. 


Though section 20 of the old Civil Procedure Code, 
which required that a Court must be satisfied that 
justice is more likely to be done by the suit being 
instituted in some other Court before it requires the 
plaintiff to do so, is dropped inthe new Code and 
the Coure’s discretion is thus left unfettered, very 
strong reasons must be shown ander the new, as 
required in the old Code, for depriving a plaintiff of 
the right to biing his suit in any Court in which the 

















law allows. Murala Cuerty v. ARUNACHELLAM 
Cuertiy, 7 Bor. L. T, 1 345 

——— 5.25 425 
— —— —— s. 295 241 
e me ee ee maa s. 3I Í— Cwi Procedure 


Code (Act V of 1908), O. XX], r. 90 — Landlord and 
tenant—Non-transferable occupancy holding —Trans. 
fer of portion of holiling —Sale of holding in execution 
of rent-decree - Application by transferee for reversal 
of sale, if maintainable - Transfer. of entire holding 
ana that of portion, distinction between, 


1022 
Civil Procedure Code -(1832) —coneld. 


A transferee of a portion of a non-transferable 
occupancy holding is entisled to apply, under rule 99 
of Order XXI of the Civil Procedure Code, for 
reversal of a sale in exəcation of a decree for 
arrears of reni obtained by ths entice boty of 
landlords. 

ff a tenant has transferred his entire holding, 
which is not transferable, and has surrend:red pose 
seasion to the transferee, he has in essence abandoned 
the holding The tenancy has terminated and the 
landlord has become entitled to re-enter On the 
other’ hand, if a portion only of the holding- has 
been transferred, even though the holding be non- 
transferable, there is no forfeiture. ‘The tenancy still 
subsists and the landlord is entitled to look to his 
tenant for payment of rent. 

Distinction between section 811 of the old Code of 
Civil Provedure and rule 99 of Order XXI of the 
present Code pointed out. ABDUL Aziz v. TAPAJADDIN 


839 
— ~ §, 37 3 — Civil Procedure 

Code (Act V of 1999, s. 10, O. XXI, r. 1— With- 

drawl of suit ~Permission of Court—Costs, no time 

fived for payment of - Institution of fresh swit—Sub- 
sequent payment of costs. 

Where a plaintiff has obtained leave to withdraw 
a suit upon payment of the defendant’s costs, it is 
his duty to pay the costs at once, for until they are 
paid, there is no withdrawal with the permission of 
the Court. 

Where leave was granted to a plaintiff to withdraw 
upon payment of costs, but the order did not limit 
the time within which the payment should be made: 

Held, that the plaintiff could institute a fresh stit 
and make the payment subsequently. 

A Court, when giving permission to a plaintiff to 
withdraw, with liberty to bring a fresh suit on 
payment of the defendant's costs, should limit the 
time within which the payment should be made, 
and direct that on failure to pay within that time, 
the original suit shall stand dismissed with costs, 
SADHU Onaran Tewari v. BAIKUNTHA Nata MADAK 
19 0. L. J. 529 








S. 622—S8ub-Divisional 
Officer acting under s. 2 of Sonthal Purganus Act 
(XXXVI of 1855)—Reviston — Commissioner or 
High Court —Jurisdiction. 

Where a Sub-Divisional Officer exercises jurisdiction 
as a Conrt created uuder section 2 of Aot XXXVII of 
1835, an application for revision of his order liea ouly 
to the Court of the Commissioner and not to the High 
Court under section 622, Civil Procedure Code of 
1882. Goram NATAH Mian v. PANCHANAN Gupta, 19 
C. L. J. 292 876 


Civil Procedure Code (Act V of 
1908), 5. 2, Cl. Il —Legal representative— 
Grove holder and tenant dying without heirs— House 
and grove escheating to zemindar — Zemindar’s 
liability for decree against grove-holder and tenant— 
Ewecution of decree. 

The judgment-debtor was a prove-holder and 
tenant possessing a dwelling-house in the abadi. On 
his death without heirs the grove and the house 
escheated under the village custom to the zemindar. 
The decree-holder sought to execute the decree 
against the zemindar by joining him in the proceed- 
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Civil Procedure Code—(1908)—contd. 


ings as the legal representative of the judgment. 
debtor: d 

Held, that the zemindar was not the legal re- 
presentative of the judgment-debtor. CHIRANJI Lat 


v, Biswa Natu, 10. L.J. 86 959 
———- a S, 2s cl. 17 935 
S.2,O0.XXVI,r.11 


~—Issue of Commission to examine accounts —Not 
preliminary decree —“Rights of parties,” meaning of. 


In a suit for accounts and redemption under the 
Dekkhan Agriculturists’ Relief Act, the Court before 
passing the decree for possession investigated 
certain questions of fact in issue between the parties 
with reference tothe amounts due in respect of 
different mortgages and different plots of land, and then 
instead of making the final mortgage account itself 
referred the taking of the account to a Commissioner 
under Order XXVI, rule 11, of the Code of Civil 
Procedure: 

Held, that the issue of a Commission, or the instruc- 
tions which were recorded for the benefit of the 
Cornmissioner at the time of the issue of the Commis- 
sion, did not constitute a preliminary deoree within 
the meaning of section 2 of the Code of Civil Proce- 
dure. 

“The rights of the parties in regard to matters in 
controversy,” referred toiu section 2of the Civil 
Procedure Code, mean general rights such as rights 
in relation to status, in relation to jurisdiction, in 
relation to limitation, in relation to frame of the suit, 
and in relation to liability to accounts, which, if 
decided, must have a general effect upon the proceed- 
ings in the suit, and can be decided preliminary to 
the investigation of the matters in dispute between 
the parties upon the merits: NARAYAN BALKRISHNA 
KULKARNI v. Goran div Guan, 16 Bos. L. R. 206 


889 
—— SS. 4, OD —Regulation 
IV of 1827, cl, 99—Regulation XIE of 1830, cl. 
5—Vinchur Courts decision~ Special appeal lies 
to High Court. 
A special appeal lies to the Bombiy High 
Court against a decree of the Civil Judge at 
Vinchur,on the grounds mentioned in section 100 











e 

















of the Civil irocedure_ Code. RAMCHANDRA 
ANANDRAO v. PANDU Daepu Terr, 16 Bom. L. R. 
75; 88 B. 340 617 

S. 9 — Suit relating to 


monastery between Buddhist layman and monk— 
Monks may possess property — Monastery not poggalika 
property but sanghika Withathagaha gifi defined. 


A suit between a layman anda Buddhist monk in 
regard to land on which a monastery stands is cogniz- 
able by the Civil Courts. 

Buddhist monks at the present day doand may 
possess property. 

A monk canactas owner of a monastery whether 
personally by the Kyaungtaga or 
allotted to him by other monks for 12 years at most, 
but he cannot according to the vinaya give away to 
an individual, either a monk or a layman, a monastery 
dedicated to him personally. Such a monastery is 
sanghika property and cannot be poggalika. 

Poggalika property is auch as a monk oan dispose of 
as he thinks fit. 


Vel. XXII} 


Civil Procedure Code—(1908)—eontd. 


Ifa monk takes the property of another monk 
and appropriates it to his own use, the appropriation 
is valid and is called a withathagaha gift, provided 
faccording tothe vinaya) five conditions are fulfilled, 
viz., (1) the monks must be intimate; (2) they must 
have associated together; (3) they must have epoken 
abont the property: (4) the owner must be alive 
when the property istaken and (5) the taker must 
know that the owner would be pleased at the taking. 
Nea Po Turn v. U Tur Hoa, U B. R. (1913) I, Rugi 


7 Bur. L. T. 27 
pana E ANE 210 


S. 11 705 


een — S. I I—Evidence Act (I 

of 1872), s. 41 — Probate and Administration Act iV 
of 1881), s * 83—Contentious probate proceedings— 
Suit — Res judicata—Conclusive judgment. 


—~————— $y» 10 








As contentious probate proceedings must take the 
form of a suit iu accordance with the provisions of 
section 83 of the Probate and Administration Act, 
such proceedings constitute a sait within the meaning 
of section 11 of the Civil Procedure Cole and, there. 
fore, the finding of fact of a Probate Court in such 
proceedings, that the testator was not of sound dis- 
posing mind when thealleged Will was made, would 
operate as res judicata between the parties to the 
proceedings although the judgment in such proceed- 
inga would not be a judgment such aa is contemplated 
in section 41 of the Evidence Act inasmuch as such 
judgment does not confer upon or take away from 
any person any legal character. KALYANCHAND J At- 
CHAND D. SITABAI DHANASA, 16 Bom. L R, b; 38 B. os 


Ke S. ILI — Execution of 
decree- Application by alleged transferee of real 
deciee~Judgment-debtor served with notice — Ex 
parle order— Res judicata. 


B obtained a decree against J on the 29th of August 
1995 and applied for execution of the decree on the 
12th March 1998. The proceedings resulting from 
this application were infrnotuous. Later on, on the 
26th of January 1910, one D applied for execution of 
the same decree claiming to be the transferee of the 
decree. Notices were issued. J did not respond to 
the notice. The Court then on the 12th February 
1910 ordered the issue of notice calling upon J to 
show cause why an order for his arrest should uot be 
made, J again made no appearance but as D failed 
to pay the process fee for his arrest, his application 

. was dismissed. D again applied for execution on the 
18th of January 1912 and this time a representative 
of J appeared and obje :ted that as D was neither the 
decree-holder nor a tiansferee of the decree he had no 
right to take out execution: 

Held, that the order of the 12th of February 1910 
granting the application of D operated as res judicata 
as to his right to execute the decree and that J could 
not go behind that order Oman VPrasap v. JANG 
Duran SHANKAR, 12 A. L.J. 206 28 


—_——- S. 24 — Civil Procedure 
Code (det XIV of 1882), s. 25—District Court— 
Powers of transfer — Subordinate Judge’s Court— 
Inherent power—Jurisdiction. 














If a District Judge, to whom an appeal has been 
remanded by a High Conrt, transfers the same toa 
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Sub-Judge and the latter disposes of it without any 
objection being taken as to his jurisdiction, the ir- 
regularity would not affect his decision on merits. 


Under section 24 of the new Civil Procedure Code 
the District Court’s powers of transfer are much 
wider than they were under the old law. Singamu- 
SETTI VENKATIAH V. BUPPELDA Crirrana, (1914) M. 
W. N. 317; 15 M, L. T. 304 425 


———— — s. 34, O. XXXIV, 
rr. 2, 4— Mortgage decree-- Interest— Contractual 
rate - Discretion of Court in awarding less than 
the contracted rate. 


The date referred to in Order XXXIV, rule 2, is 
the date fixed by the Court for the payment of 
the money by the defendant to the plaintif. The 
clear meaning of the rule is thatthe Court must 





„ascertain the amount due on the mortgage up to the 


date mentioned. ‘Ihe amount must be according 
to the contract between the parties unless the 
Court for some legal reason sees fit to interfere 
with the contract as to the rate of interest. 


The only section of the Civil Procedure Code 
which gives any discretion in the mater of interest 
tothe Court is section 34. This section applies to 


decrees for the payment of money, and does 
not, in any way, permit the Court to reduco 
the interest below the contracted rate when 


taking the accounts and making the decree ag 
provided for by Order XXXIV. Raswanta KAUR v. 
SHAM NARAIN SINGH, 12 A. L. J. 283; 36 A. 220 





88 

—— — aan SS. 37, 38, 42, 50 
cl. (1), O. XXI, r. 16,0. XLV, r. 19 
-—Transmission of decree for ewecution to District 


Court -Application by transferee of decree for 
recognition ‘of transfer —Jurisdiclion of District 
Court to recognize transfer—Power-o,-attorney, cone 
struction of. 


Whera the Privy Council transmits its decree 
to the High Oourt, the High Court in receiving 
and filing it do2s purely a ministerial act. The 
District Court whose decision was appealed 
against does thereby cease to be a Court “which 
passed the decree”, for the purpose of recognising 
the transferee-decree-holder mand ordering exeon. 
tion at his instauce. 


Where a power-of-attorney executed in favour 
of an agent contains the folowing terms, “to 
conduct and manage all other, the estate property, 
moneys, affrirs and concerns of the zemin. 
dari .,...and in all respects as fully and absolute. 
ly as the principal himself is empowered to do, 
and (subject to aforesaid), to do, perform and 
carry out all such acts and deeds whatever as 
may be considered requisite for the above purposes as 
amply and effectually as the principal could do 
in his own proper person if these presents had 
not been exscuted”, the words are wide enough 
to give the agent power to assign a decree to 
another person even for less than the decree amount. 


“Lincam KRISANA BHOOPATHI Dgo GARU v. RAJAH or 


VIZAYANAGARAN, 15 M. L. T. 143; 26 M. L. J. 185 
235 


SS. 38, 42 235 
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——— S, 47—Fraudulent ere- 
cution of decree— Suit for damages, whether barred 
— Damages, measure of. 
A suit for damages for fraudulent execution is not 
barred by section 47 of the Civil Procedure Code. 
The meagure of damages is the amonnt recovered 
in such fraudulent execution. RAGHAVA IYENGAR v. 
AIHANAMBALAM, (i914) M W. N. 174 4 


47—Limitation Act 

(IX of 1908), ss. 5, 18—Suit to set aside re- 

venue sale—Oompromise that defendant should 

enecute kobala within three months ~After more 
thun three years suit for declaration of title, 
uhether maiutainab'e. 

Certain land ‘belonging to tke plaintiff was 
sold for arrears of Government revenue and pur- 
chased by the defendant’s father. The plaintiffs 
sued to have the revenue sale set aside on the 
ground of fraud, and during the pendency of 
that suit, which was decreed, a sslehnimah was 
entered into between the parties by which the 
defendant agreed to execute a kobala on receipt 
of Rs. 60 within three months, in default the 
plaintiffs were to get the kobala executed in 
their favour by the Court. More than three 
years after this, the plaintiffs brought a suit for 
declaration of their title to the land which was 
the subject-matter of ihe previous suit, and for 
possession thereof, and also for getting a kobala 
executed by the defendant: 

Held, that the suit was not maintainable; that 
the plaintifs either must sue again to have the 
sale set aside on the ground of fraud, a suit 
which is clearly barred,- or they must execnte 
the original decree on the solehnamah which is 
also barred. 

Neither section 5 nor section 18 of the Limita- 
tion Act has any application to cases under sec- 
tion 47 of the`'Code of Civil Procedure. 
SHEKAMBARI v. Ram KUMAR Das 240 


— S. 47, O. XXI, r. 32 
—Injunction—Perpetual injunction to keep door 
closed — Door closed but re-opened —Remedy of decree- 
holder—Surt or execution. 

A decree directed the judgment-deblor to close 
a certain door and to keep it permanently 
closed. Having formally complied with the 
decree by closing the door, the jadgment-debtor 
shortly afterwards re-opened it: 

Held, that the decree-holder had a remedy 
under his decree ¢e, in execution, and was not 
bound to bring a fresh suit HABIBULLAH v 
ABDTELA, 12 A. L. J. 347 247 


erent 








—-——— —-— sS. 




















S. 47, O. XXI, r. 36 
— Usufructuary mortgagee pre-empting equity of 
redemption — Possession neither claimed in suit nor 
obtained in ewecution, effect of. 

A usufructuary mortgagee in possession sued for 
pre-eempting a sale ofthe equity of redemption of 
the mortgaged property without asking for posses- 
sion and on obtaining a decree deposited in Court 
the sale price which was rem ved by the vendee: 

Held, that the mortgagee pre-emptor became the 
full owner of the property by operation of law and 
that being himself in possession it was quite 


uunecossary for him to seek anything further in 
.. 
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execution of the pre-emption decree. Sita Ram 
PANDE v. Mapuo Panne, 12 A. L. J. 521 6 
—— s. 50, cl. | 235 


—— ~ §. 60—Altachment—~ 
Salary— Officer in Indian Army=-Salary realized 
and distributed cannot be refunded. 

Under section 60 of the Civil Procedure Code 
the salary of an officer in the Indian Army is 
exempt from attachment in execution of a dec- 
ree. 

Where the salary of such an officer has been 
attached, realized and Gistributed among his 
créditos without any objection having been pre- 
ferred he is not entitled to a refand of the 








same, KING, Kina & Co. r. Davinson, 16 Bem. 
L. R. 238 575 
— — —— s, 60 (I), cl. (i), S. 


60 (2), cl. (b), S. 2, Cl. 1 7— Public cfficer— 
“While serving under the Government”, meaning of 

“Affect,” interpretation of—Attachment of salary 
of Honorary Commisstoned Officers employed in 
Indian Subordinate Medical Department, power of 
executing Court as to—Army Act (44 and 45 Vict, 
Chap. 59), es. 186, 144 and 190—Construction of 
enactment, principle of. 

The salary of Honorary Commissioned Officers 
employed in the Indian Snbordinate Medical Depart- 
ment is attachable under the provisions of section 60, 
sub section (2), clause (it, Civil Procedure odo, 
since they are “public officers” as defined in section 
2, clause 17, Civil Procedure Code, and are also 
“officers” as defined in section 190 of the Army 
Act, so that they are not protected by section 144 
of the latter. 

Section 60, sub-section (2), clause (b), Civil Proce- 
dure Code, does not amount to a declaration that the 
provisions of section 60, subsection (1), Civil 
Procedure Code, do not constitute a law passed by 
the Governor.Genoral of India in Council anthorising 
deductions to be made from the pay of an officer of 
His Majesty’s Regular Forees Prins, E. G. A. v. 
Moray & Co, Lro, 1 O. L. J. 127;17 0. 0:99 935 


_— —-— 55, 63, 73 — Decree. 
holders of different Courts attaching in execution 
entitled lo rateable distribution in Court of highest 
grade without transfer of decree. 

Under sections 63 and 73 of the Code of Civil 
Procedure ali the holders of money-decrees, who have 
attached the property of their judgmont-debtor in 
execution in several Courts before the actual receipts 
of the assets by the Court of the highest grade, 
are entitled to share in the rateable distribution 
on application to such Court without getting their 
decrees transferred to it. NARASIMHACHARIAR 2. 
KrisHNAMACHARIAR, 26 M, L. J. 406; 1 L. W. 403 903 


—— $s. 65 101. 
s. 73 909 


ss. 73, 104 —Applica. 
tion for rateable distribution—Order, whether appeal- 
able — Appeal. 
No appeal lies from an order passed under sec- 
sion 73 of the Civil Procedure Code, 1908. PUNGALUR 
CRENNAMMA v. Rasa of KANVRTINAGAR, L L. W. 234 
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92 (I) (b)—Suit 


under section 92 compromised and trustee dis- 
charged from liability te account—Compromize 
decree attacked as fraudulent and scollusive — 
Declaration sought that discharge of trustee from 
liability to account is void—Advocate-General’s 
consent, whether necessary for such 
suit - Ejusdem generis, principle af—“Further or 
other relief,” meaniny of. 


A suit, under the provisions of section 92, 
Civil Procedure Code, praying for the removal of. 
trustees, appointment of new trustees, accounts 
and inquiries, etc, was compromised, the old 
trustees were discharged from their trusteeship, . 
and new trustees were appointed in their stead. 
The beneficiaries under the trust being dissatis- 
fied with the compromise decree attacked it in 
a regular suit on the ground of fraud and collu- 
sion and asked that so much of the decree as 
related to the discharge of the old trustees from 
their liability to render accounts of the trust 
money was void anc of no effect: 

Held, that, although the direct object of the 
suit of beneficiaries is to declare a porticn of 
the challenged compromise decree voil and of 
no effect, yet, as the grounds on which such a 
declaration is asked allege a breach of trust and 
involve the taking of accounts and inquiries he- 
fore a decision can be given on tho prayer for 
relief, the relief asked for should be’ held to 
come within clause (b), sub-section (L) of seo- 
tion 92, Civil Procedure Code, and, therefore, 
the suit is nct maintainable without obtaining the 
consent of the Advocate-General. MAHOMED Saray 
NAIKWARA v. Monta Gooram MAHOMED, 7 Bur L. 
T. 160 111 


— sS. 96 (i) GI4 


S, 97— Preliminary decree 
— Accounts — Findings recorded — No preliminary, 
decree drawn up—Party omitting to have preliminary 

decree drawn up ~ Waiver-—Appeal. 








—_—-—_S. 














Seemann 





Tho right to appeal under section 97 of the Civil 
Procedure Code arises only when a preliminary 
decree is passed by a Coart,and there isno right 
of appeal when ina suit for accounts a preliminary 
finding directing the acconnts to be taken is recorded 
but no preliminary decree is drawn up. 

There is no statutory provision requiring a party 
toask a Court to draw up a decree in pursuance of a 
judgment and it is the duty of a Court to draw 
up a decree and the Pleaders of the parties are to see 
that the decree is in accordance with the judgment. 
Therefore no inference adverse’ to a party as to 
his right to appeal can be drawn from an omission 
on his part to ask the Court to draw up a decree. 
KALURBAM v, Gangaram, 16 Bom. L. R 67; 38 B. 881 

605 


S. IO00-— Second appeal 
— Findings of fact—Erroneous view of law—Inter- 
ference by High Court. 


remem seman 





Findings cf fact of a lower Appellate Court are 
conclusive in second appeal. Bat if those findings 
have been arrived ab on an erroneous view of the 
law, the High Court will interfere. 


GENERAL INDEX. 


declaratory ` 


1025 


Civil Procedure Code—(1908}—conid. 


Ose d, who was carrying or abont to carry on 
a business, made over the whole of his properties, 
inelading even his homestead, to his wife, the | laintiff, 
by a hibbanamah, and it was asserted in answer to 
the claim of the wife that this was done either with 
the iatention of defrauding or with tho cifect of 
defranding A's creditors. The lower Appellate Court 
said that, in the absence of a single word by the 
witnesses of A thatthe gift by him was not a bona 
fide transfer, ib could not hold that it was a fraudu- 
lent transfer: 

Held, that the facts to which the witnesses conld 
depose were facts from which an inferenco might, or 
might not, be drawn upon the issue raised in the 
case; and the fact that they did not etate in so many 
words that the document was fraudulent made no 
difference. 

Held, further, that it was sufficient to show that the 
hibbanamah was executed with the intention or with 
the effeot of defrauding creditors generally, that is, 
creditors whose debts were not in existence at the tima 
of the execution of the hibbanamzh bnt might subse- 
quently accrue, and it conld not be said that the 
hibbanamah was not fraudulent, because it was not 


, devised with the intention of defrauding creditors 


whose debts-were potin existence at the date of its 


execution. RAM Kaxar Saana Bauxis v. CHANDRA 
Barı Dasi 798 
S. 104 422 














Saban mes Sy 1014, Sch, If Q. 
1, r. 13; Sch. Ij, para. 14- Arbitration — 
Reference by only some of parties — Non joinder, objec- 
tion as to—Waiver —Refusal by Court to remit award 
— Appeal, 


Whore the plaintiff and some of, the defendants 
joined in a petition for reference to arbitration with- 
out making the other defendants parties, and at no 
stage before the Court any objection was taken upon 
the ground of non joinder: 

Held, that the reference to arbitration was not bad 
by reason of non-joinder, for, applying the princi- 
ple set forth in rule 13 of Ocder I of the Civil Pro- 
cedure Code, the right to object upon that ground 
was Waived. 

Under paragraph 14 of Schedule IL of the Civil 
Procedure Code, a Court may remit an award to an 
arbitrator upon the ground that the award has left 
undetermined one of the matters referred; but if 
the Court after considering the objection male upon 
this ground refuses to remit the award to re-considera- 
tion, no appeal lies from such refusal. ANNADA 
Prosan v. JOGESH CHANDRA SEN 862 


Ss 105 —Inlerpretation, 








Section 105 of the Civil Procedure Corde is only one 
of the many rules that come under the heading of 
res judicati. If anorder is passed against which an 
aopeal is allowed but no appeal is lodged in time, 
that order is binding and also ail the findings and 
decisions which form an essential part of the basis 
of that order, but not thos» which are only incidantal 
thereto. Section 105 (1) sets ont a group of excep- 
tions to this rnle and section 103 (2) states one 
exception to that group of exceptions, bringing that 
particular case back under the primary rule. | 
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Civil Frocedure Code—(1$08) - contd. 


Tt is an ordinary canon of interpreta:ion that 
a word keeps the same meaning at least through- 


cut apy one Act. Kexra v. Sapav, 10 N, D. R. 
:8 238 
— sS. 109 373 











S. 109, cl. (€)—Cer- 
tificate for leave to appeal to Privy Council, when 
granted, 


Under section 109, clause (c), of the Civil Procedure 
Code a certificate for lenve to appeal to His Majesty 
in Council should be granted only in cases in which 
the decision is of general importance or affects any 
large body of persons or threatens the religious or 
civil sights of any class of the community, and not 
where it is to serve as a precedent for similar subse- 
quent cases. TANILRAM MANIRAM v. J. A. BLackwert, 
7 8. L. R.120 793 














—— s. 110 373 


——— — s. 110 — Priry Council 
Appeal—High Court dismissing appeal on appel- 
lant’s failure to furnish security for costs — Substantial 
question of law. 


Where an appellant on being ordered by the High 
Court to furnish security failed to do so and on his 
appeal being dismissed on that ground applied for 
permission to appeal to the Privy Council: 

Held, that, asthe appeal did not involve a sub- 
stantial question of law, the permission applied for 
could not be granted. GAFUR KHAN v. SECRETARY OF 
STATE, 12 A. L. J. 451; 86 A. 325 532 


——-S. 115 








82, 522, 
844, 981 


S. I15—High Court's 
power of revision—-Landlord and tenant— Lease jor 
fued term— Sia months’ netice given before ewpiry of 
term— Jurisdiction— Presidency Small Cause Court, 
then can pass order under section 41—Presidency 
Small Cause Courts Act (XV of 1882), s. 41—Presi« 
dency Small Couse Courts Act (I of 1895). 


A High Court has power urder section 115 of the 
Code of Civil Procedure to revise the proceedings 
under section 41 of the Presidency Court of Small 
Causes Act. 

Where a lease is for a fixed term and then the 
tenancy is dete: minaLle on notice, the notice cannot be 
given until after the expiration of the fixed term. 

Where in such a case one notice was given before and 
another after the expiry of the fixed period: 

Held, that the first notice was premature and the 
recond insufficient inasmuch asit did not give six 
mcnths’ time as provided in the agreement. 

Where discretion is to be exercised by Subcrdinate 
Courts, a High Court will ordinarily refuse to inter- 
fere if petitioner has other remedies, but where want 
of jurisdiction of the Subordinate Court has been es- 
tablished, no question of the exercise of discretion 
arises and a High Court cannot condone this. 

Under section 41 ofthe Presidency Small Cause 
Courts Act the Court has jurisdiction to deliver 
posseasion only when the tenancy has determined and, 
theréfore, where the Court has delivered possession 
before the determination of the tenancy, its order is 
wrong and open to revision. 
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The provision as to new trials contained in Chapter 
VI ofthe Presidency Small Cause Conrts Act does 
not apply to proceedings under section 41 of the Act. 
RamasaMi NAIDU v. VENKATARAMANJULU Naipu 26 
M. L. J. 467; (1914) M. W. N. 368 2 


Ss. 13 S$—Interlocutory 
order—-Appeal allowed-~Revision— Partnership swit— 
Amendment 


Where tke legality of an inferlodutory order can be 
questioned by way of appeal, itis not a fit case for 
interference by the High Court under section 115 
of the Code of Civil Procedure unless there has been 
an improper exercise of jurisdiction by the lower 
Court or an improper refusal to exercise the juris- 
diction vested in it. 

Ina partnership suita Court should take into 
account all the transactions between the partners to 
avoid multiplication of proceedings and all such 
amendments should be allowed as may Le necessary 
to determine the real questions in controversy. 
Sampasiva AlyaR v. GANAPATHY A1YAR 564 


— S, 115~—Revision- Order 
of Single Judge— Judgment — Appeal— “Jurisdiction”, 
meaning of —Letters Patent of 1865, cla. 15, 16, 39— 
High Courts Act (24 and 25, Vic. a, 104), s. 13— 
Presidency Small Cause Courts Act (XV of 1882), 
es. 6, 41, 


Where a single Judge of a High Court interferes 
with a judgment of the Presidency Small Cause 
Court under section 115 of the Civil Procedure Code, 
his order isa judgment within the meaning of clause 
15 of the Letters Patent and is appealat le. 

Where a Presidency Small Cause Court Judge re- 
fuses an application under section 41 of tke Presi- 
dency Small Cause Courts Act for the recovery of 
possession of immoveable property on the ground 
that no relationship of landlord and tenant exists 
his decision is on a question of law and there is no 
error cf procedure to justify an interference by a 
High Couri under section 115, Civil Procedure Code, 

Per Woodreffe, J.— The word ‘‘jurisdiction” in geo- 
tion 115 of the Civil Procedure Code means a juiisdic. 
tion local, pecuniary, personal or with reference to the 
subject-matter of the suit. SHEW PROSAD ‘Benesn)- 
DHAR v. RAM CHUNDER HARIBUX, 41 C, 828 977 


— —— SS. 115, I51— revi. 
ston— High Courts power to interfere—Shahnas 
delivering attached property without permission— 
Remedy. 





























A High Ceurt cannot interfere cither under section 
115 or\ection 151 of the Civil Procedure Code with 
an order ofa Munsif making a Shahna, who wna put in 
charge of attached property bus bad given at away 
without permission to the judgrnent-debtor or 
decree-holder, pay a certain amount to the judgment. 
debtor. 

The order though irregular cannot be said to be 
withont jurisdiction, 

The Ehahna, if a servant of the Court, has a right 
by way of appeal, to the District Judge. Tursr Ran 
v. PARNA 907 


2 — ss. 115, 151, 152— 
Inherent power of Court—Amendment of decree to 
bring into conformity with judgment — Necessary jor 
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ends of justice ~High Courts power of interference — 

Revision. 

The Courts in this country have an inhereat power 
to amend or vary decrees so as to bring them into 
conformity with the judzyments after they are signed 
by the Judges under section 151 of the Civil Proce- 
dure Code, even if they do not fall under section 152. 

An order under section 151, however, can only be 
made where it is necessary for the ends of justice. 

Where the Gourt acts under section Lil in a [vase 
where it should not have done, it is competent to the 
High Court to interfere and set matters right. 
Bipuuti MOHUN Pat v. LALIT Monsun Pav 


— S. 148, O. IX, r. 13 
— Order setting aside ex parte decree conditioned on 
payment of costs—Condition not fulfilled -Extension 
of time— 4ppeal, 

An es parte decree was set aside on condition that 
a sum of money was paid before n certain date. The 
money was paid one day too late and the plaintiff 
refused to accept it, The Court refused to extend 
the time, holding that it had no jurisdicion to do so 
and formally dismissed the application to set aside 
the em parte decree: 

Held, that the final order dismissing an application 
to'set aside the ex parte decree is appealable. 

Held, further, that the Court had power under sec- 
tion 148 of the Civil Procedure Code to extend the 
time fixed for the payment of the prescribed amount 
if good cause were shown, or to pass a fresh condi- 
tional order in place of the former which had 
become ineffectual owing to the applicant’s failure to 
comply strictly with the prescribed condition. JAGAR- 
NATH Sani v. Kamra PRASHAD, 12 A. L. J. 38; 36 A. 
17 138 











—- — S&S. 151 905, 907 


ss. 151, 152, O. 
XXII, r. G--Abandonment of decree —Power of 
Court— Decree not representing true intention of 
Court ~No necessity for filing review. 


Where a decree, as drawn up, does not correctly 
represent the judgment according to the intention of 
the Court, it is open to the Court suo motu to rectify 
it, either under section 151 or 152 of the Civil Pio- 
cedure Code of 1908, even though the decree has been 
appealed against, and it is not necessary to review the 
judgment, 

A suit was instituted against 14 defendants 
inclading the petitioners, who tiled written statements 
protesting against their inclusion iu the category of 
defendants. The suit was contested by defendant 
No. 1 alone. The } laintiff obtained a partial decree, 
On appeal the contest was agin solely between the 
plaintiff and defendant No. 1. “The appeal was 
allowed and the suit decreed with costa”. The 
decree gave costs against all the defendants, andthe 
present petitioners made this application to have 
the decree amended so as to relieve them of that 
liability: , $ 

Held, that the intention of the Court was to decree 
cosis against defendant No. 1 alone, and that the 
decree should be amended under sections 151, 152and 
Order XX, rule 6 of the Civil Procedure Code, 1902, 
without the necessity of an application for review. 
Clie SINGH v. HARMANOGE Narain Sines, 20 

E LO E 
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S. 152 419, 905 


— ——- — —- S. 152—Clerical error 
in relief claimed ~Dzcree — Amendnent, 

A person sued for possession of a two-annt 
share. He described the property in the plaint 
as a two-anna share and paid the Court-fee on 
that share, Inthe prayer for relief, however, at the 
end of the plaint, the word “pie” was written in place 
of “anna”, but the parties knew all along that the 
dispute was with regard to the two-anna share. 
The decree was prepared in accordance with the 
relief claimed: 

Held, that the error inthe ylaiut was a clerical 
one due to an accidental slip and that the Oourt had 
power under section 152 of the Civil Procedure Code 
to amend the mistake throughout the record begins 
ning with the plaint down to the decree. Suz 
BALAK PATHAK v. SUKHDET, 12 A. L. J. 185 344 


O. lIr. I3 862 
O. 2, r. 2, O. 34, F. 


I 4— Mortgage —Decree for recovery of money due 
under mortgage, not satisfied —Subsequent suit for 
sile of property, whether maintainable —Limitation 
Act (IX of 1908), 3.19 —Acknowle igment of debt by 
Manager of Hindu joint family, whether other mem- 
bers bound. : 
A mortgagee brought a suit on the basis of his 
mortgage for a simple money-decree only. The suit 
was decreed but the decree, not having been satisfied, 
he brought a secon’ snit on the basis of the same 
mertgage for the sale of the mortgaged property: 

Held, that the second suit was maintainabls under 
Order XXXIV, rule 14, in spite of the provisions of 
Order IT, 1ule 2, of the Civil Procedure Code, 

An acknowledgment of a debt made within 
limitation by the manager of a joint Hinda family 
is binding on other members of the family. INDAR 
PAL Since v. MEWAH Lat, 12 A. D. J. 374; 86 A. 264 


429 
ee aan 0.2,r. 2 (1)- Cause 
of action—Vendce in consideration of sale wndertak: 
ing by deed to deliver certain things at once and to 
pay balance by instalments-- Default in respect of 
both promises— Single contract One cause of action 
—Seprrate contract after deed in respect of delivery 
of things—Different causes of action — Plaintif not 
bound to sue for specific things 
Defendant bought a certain thing from plaintiff 
for a sum named, and undertook bya written deed 
to liquidate that sum ina specified way, thatis tu 
say, i) by making over at once certain things as 
worth one half of the price fixed and (2) by prying 
the other half on a specified day. Apparently 
at the time of the writing of the deed, such a thing 
as breach in respect of 11, was not contemplated, while 
a penalty was provided for breach in respect 
of (i): f 
Held, that this was a single contract, and in tho 
absence cf a new contract thereafter entered into 
with respect to 14, default having taken place both 
ng to (4) and (ii) before the institution of a suit on 
the basis of the deed, there was only one cause of 
action within the muning of Order II, ruly 2 (1), 
Civil Prceedure Code; but if subsequent to the dead 
there was a new separate contract as to (4), namely 
that ib was to bean obligation to which a new 
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liability was ritached, that is, liability to pay 
interest, causes of action as to (i) and (ii) would 
be different. 

Held, further, that the plaintiff was not 
barred in case of default as to (i) from suing for 
the rpecifie things. The original arrangement was, 
no Coubt, made for the defendant’s convenience, 
but it wonld be unreasonable to bold that plaintiff 
efter waiting for years shonld be debarred from 
yecorering their price in cash. Narain Das r. 
Maroena Raw, 183 P. L. R. 1914 845 
0O. 5, P. I 2—8errice, 

personal and substituted, uhen tu be effected. 

lË a defendant is going about from place to place, 
it is not the duty ci the plaintiff to go about seeking 
Lim in all the places through which he is travelling, 
unlets the defendant has any other place of residence 
or business, in which casethe plaintiff is bound to 
take ont summons to that other place to which he has 
Leen directed. MADURATHACHI V. CHOKALINGA PILLAI, 
(1914) M, W. N. 314 324 


airaa 0. 9, Ps 3; 0. 17, r. 

3— Time granted to produce eridence—Adjourament 

of suit~ Failure to appear on adjourned date—Proper 
crder is to procez i with suit and not to dismiss it, 

Where the pasties to a suit agreed that tle deci- 
tion in that suit should follow the decision of the 
Appellate ( curt ia another svit, and after producing a 
copy cf that decision, both parties abecnted them- 
celveg on the ¢ djouined date: 

Held, that the ; roper course for the Conit was to 
proceed to decide the suit under O der XVII, rule 3, 
“ and not to dismissit under Order JK, 1ule 3, of the 
Code cf Civil Procedure. Prnaytcha ANANDARAJU 
v. NADIMPALUI VENKATARAIU, 1 L. W. 428 519 


See oe 0.9, r. 6, 0. 17, re 

3—Pleintif and his witnesses ubsent—Pleađder in- 
ttrucied to apply jor adjournment only—Dismissal 
of suit--Resioratien. 























Where the plaintiff in a case and his witnesses are 
absent and his Pleader has inttruction only to apply 
Sor an adjcurnment, the Court can dismi-s the suit 
only under Order 1X, rule 8, aud not under Order 
XVII, rule 8. 

A Court has power to restore a snit if dismissed 
ander Order ]X.rulo 8, only. Mittapan VENKLBA v. 
Mittapar KHADIRIAPPA, (1914) M. W. N. 884 614 


nn 0.9, rr. 8, 9- Some 
of defendants yresent— Dismissal cf suit in defaulti— 
Suit barred against defendants actually present and 
nct against others—No res judicata —Liomissal in 
cejault not covered Ly rule of Common Law as to bar 
cf action against several juint contractors— Case of 
judgment against one. 


Where there are more defendants than one and 
cne or more of them appear, and the others do not 
appear; on the dismissal of the suit in default, the 
disability imposed by O:der IX, ruie 9, of the Code of 
Civil Procedure on the plaintif means a disability 
only as against the defendant or defendants who were 
actually present. = ~~ 

The dismissal of a suit in terms of Order IX 
rule 8, is not intended to operate in favonr of the 
defendant as res judicata. - 
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A dismissal in default does not come within the 
rule of Common Law that a judgment recovered 
against one of several joint contractora, though un. 
sati-fied, is a bar to any action against the others 
BUKHARAM v. Rawsi, 10 N. L. R. 39 8 

















— 0. 9, r. 9 878 
Se E 0. 9, Fa 13 769 
= O. 9, r. I3—Ex parte 


decree— Declaration of service good under what 

circumstances —Indefinite absence of the defendant 

— Evidence apart from the return can be received by 

the wudge. 

In order that substituted service of a summons by 
affixing it to the door of the defendant’s house in 
his absence may be effectual it is not necessary that 
the return of the process-server should show that 
there is a likelihood of defendant being absent for 
a long period, so as to entitle the process-server to 
affix it tothe door of the nouse. The Court may 
from other circumstances of the cage and upon other 
evidence taken by it come to a conclusion upon that 
question. 

A High Court will not interfere ina case of this 
kind under section 115 of the Code of Civil Pro- 
cedure. GONTLA Venkata PITCHAYYA v. MANOMMAD 
ABDUL Kargem Bec, 15 M. L. T. 217; 26 M. L.J. 
268 ; (1914) M. W. N. 253 14 


0. 9, Y. I 3- Order 
setting aside cx parte decieo conditioned on 
payment of costs—Condition not EUS oe 























tension of 1ime— Appeal 38 
— O. 16, r. 4 522 
——— ——— ——— 0O., 17,r. 2 769 
O RRA ee ee oO. 17, r. 3 519, 

614, 769 
-—— —— 0. I8,r. 1 242 





FFEA O. 18, r. 18—Inspec- 
tion by District Munsif—District Judge's sanc- 
tion not necessary. 

Order XVIII, rule 18, of the Civil Procedure Code, 
Act V of 1908, gives absolute discretion to every 
Court to inspect any property or thing without 
the sanction of its supeiior Court. 'NALGABOLTU 
Bopt NAIDU v. CHENGANA Natpu, (1914 M W. 
N. 79; 26 M.L J. 9 297 


oe 0. 19, r. 3 —Afidarit, 





meaning of. 

A statement which merely recites facts tothe “best 
of the information and belief” of the deponent, but 
does not state the source of his information, is not an 
“afidavit” within the meaning of Order XIX, rule 3, 
of the Code of Civil Procedure, and cannot be used as 
evidence in any judicial proceeding. DURAISWAMI 
CHETTY v. GOYINDU CHETTY, i L. W. 894; 15 M. L. T. 











377 377 
—— —— 0. 20, r. 6 419 
se —oO. 21, rr. 2, 3- 








Payment out of Court—Certificate of payment — 

Fact of payment inserted inapplication jor execu- 

tion, whether valid —Vertificate of pityment 

Order XXI, rule 2, of the Civil Procedure Code 
points to a definite proceeding with a petition 
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on the pars of a decree-holder and a formal 
act by ‘the Court. Ts signifies that a decree-- 
holder should. come forward’ and in some special 
well-defined speech or writing cartify to the 
Court that money payable under his decree has 
been paid ont of Court, and that on the decree- 
holder so certifying the Court shall record the 
same accordingly. 

In an application for execution the fact of 
payment out of Court by the jadgment-debtor 
was omitted from the column in which it ought 
to have found a place, but it was mentioned 
in the body of the application with the remark 
that the judgment-debtor had endorsed the pay- 
ment -on the copy of the decree if his own 
handwriting and affixed his signature: 5 

Held, that the Court was not bound to recognize 
such clandestine mention of payment. Gogut CHAND 
v. BHIKA 12 A. L. J. 287 753 


munagi m Oa 21,47. 2, cls, (1) 
and (3) ~Decree for delivery of immovecble pro- 
perty and pay nent of money —Paymeni out of Court 
not certified cannot be recognized. 

Order KAT, rule (2), clause (1), of the Civil Proce. 
dure Code, applies to decrees of all kinds under which 
money is payable; where, therefore, the payment of 
money ia satisfaction of such a decree is not certified 
to Court, it cannot be recognized, 

The distinction which existed under the repealed 
Code between decrees for mere payment of money 
and other decrees, has been done away with by the 
present Code, ABDUL LATIFF SAHIB v. BATHULA RIRI 
Amat, (1914) M. W, N. 246; 15 M. L. T.3388 530 


0. 21, r. 3 753 


— O. 21, r. 7-—Execution 
— Whether executing Court can question jurisdiction 
of Court pussing decree~-Bombay Court of Wards 
Act (Bom. Act I of 1805), s. 32, whether ap- 
plicable to pending suits. 5 
Under Order KAT, rule 7, of the Code of Civil 

` Procedure, a Court executing a decree has no 

power to question the jurisdiction of the Court 
which passed the decree. 

Section 32 of the Bombay Court of Wards 
Act was not intended to apply to ponding snits, 
Hargi Govino KULKARNI v, Narsixncurao, 16 Box. 
L. R. 80; 88 B. 194 123 


: —— 0. 21, r. lI (I)- 
Sureties for appearance of judgment-debtor on the day 
the time for appeal expires - Surety’s bond not in 
accordance with Courts order — Construction — Courts 
intention in asking for sureties — Responsibility of 
sureties —Its estent s 
D. M. Biswas was summarily arrested under 
Order XXI, rule 11 (1) Upon his praying for 
release on furnishing the security of three sureties 
for the payment of the decretal amount and costs, 
the Judge ordered his release on his sureties 
furnishing security for his appearance on the lst 
August 1909, tho date when the period for appeal 
against the decree expired, failing which the 
sareties would be held liable for the decretal 
ainount and the judzgment-debtor would be re- 
arrested and committed to Jail. An appoal was 
duty preferred on the 27th July 1909.and dismissed 
on the I4ch October 1909. 





























GENERAL INDEX. 


“1629 
Civil Procedure Code—(1908)—contd. 


The bond which the sureties actually signed 
was for the dae performance of such decree as 
might ultimately be binding on the judgment- 
dobtor and was to be operative upon the judgment- 
debtor’s failure to satisfy it. It said nothing about 
his appealing or about producing him before the 
Court on the 1st August 1909: 

Held, that it was clearly not in accordance with 
the order of the Court. 

Held, that what the Court ordered and the 
appellant agreed to was that the jadgment-debtor’s 
appearance on the Ist August 1909 should dis. 
charge the sureties and that it was then the Court’s 
duty to re-arrest the judgment-debtor and commit 
him to prison. 

The next question was whether the surety Lad 
fulfilled his obligation. 
` The proceedings showed that the judgment-debtor 
appeared before the Court between the 10th 
August 1909 and the 5th April 1931 (both in- 
clusive): 

Held, that not only did the judement-deblor 
duly appeal but that he appeared in Court on 
numerous occasions both before and after his 
appeal was dismissed, extending over a period 
of 2} years and that, therefore, the purpose for 
which the appellant had been ordered to furnish 
security had been fulfilled and that the appellant had 
been discharged from liability. CHANDI CHARAN Sen 
v. Ram Coomar CHAKRAVERTI, 7 Bur. L. T. 5 349 


‘O, 21, r. 16 235 


—O. 2i, rr. 16, 17— 
Absence of defendant—Affizture to door of house, 
when good service--Due and reasonable dili. 
gence. 





— 

















The amount of “due aud reasonable diligence” 
which a serving officer” must exercise, before 
affixing a notice” to the-door of the house in 
which the person to be served resides, is a 
question to be decided on the facts of each 
case, 

If the person to be served with has gone to 
another village, is is not the duty of the serving 
officer to wait till he returns or to pursue him 
to that village. In such caser, service by affix- 
ture would be “good service.” Vanturi Baga. 
VAYYA v. PERURI Kistna Branamam, 1 L. W. £51 


219 
O. 21, r. I7 219 
- — 0. 2l, rr. 31, 33 
(1 )—suit for restitution of conjugal rights —Prsof of 
marriage Presumption — Minor wife — Execution 
against parents. 














In a suit for restitution: of conjugal rights 
very strict proof of marriage is essential; but in the 
absence of proof tothe contrary only the general 
evidence of marriage is sufficient to justify the 
presumption that all the necessary marriage cere- 
monies were performed, 

The new Civil Procedure Code has abolished im- 
prisonment as cne of the modes of executing a 
decree for restitution of conjugal rights, but still a 
Court can pass an effective decree; and where the 
wife isa minor her parents can be directed to hand 
her over to her husband and in case of their default or 
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failure to show sufficient cause therefor, execution 
can proceed against their persons as well as pro- 
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perty. SIVARAMA PILLAI v. VEERAPPA Priorat 828 

, ——— O. 21, r. 32 247 
—— —— — — oO. 21I, P. 33 (I) 
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——— — aan — O0. 21, r. 36 876 








—— O. 21, r. 40 ~ Poverty 
and other sufficient caw-e— Burden of proof—“some 
pari thereof,” meaning of. 


When a judgment-debtor is arrested and brought 
b efore a Court the burden ison him to prove that 

from poverty or other sufficient cause he is unablo 
to pay the amount of the decree or if that amount 
is payable by instalments, the amount of the instal- 
ment dve. 

A Court should refuse to direct a release of a judg- 
ment-debtor under Order XXI, rule 41, of the Civil 
Procedure Code, if the judgment- creditor shows thatthe 
debtor is ina position to pay a substantial part- of tho 
decretal amount or instalmeut, as the casé may be, 
and has refused or neglected to do so. 

The words “some part thereol” in rule 40 21 (d) 
of Order XXI refer to decrees for payment of monoy 
generally and net only to instalment decrees. CHAS. 
R. Cowie & Co. v. W. E A SKIDMORE 8 


aa O. 21 s Pa 63 —Suit 
by decree-holder against judgment. debtor — Defence 
that decree was collusively obtained, whether available 
to defendant - Insolvenc,— Adjudication ~—Creditor of 
insolrent, if can enforce claim, without leave of Court 
—Pleadings. 











In a suit under Order XXI, rule 63, of the 
Civil Procedure Code, a Court is not restricted to 
determine only the question asto whether the pro- 
perty ought to be-attached or not. But when the 
decree-holder has been guilty of fraud in obtaining a 
decrece and has owing to that fraud purchased the 
property himself, if he brings a suit under the rule 
on the rejection of'his claim, the defendant in the 
suit, against whom he had fraudalently obtained the 
decree and purchased the property, is entitled to set 
up the case that the suit from the beginning to the 
end was a frand, h 

After an adjudication order, no creditor of a 
person, who has been adjudicated an insolvent, 
is at liberty to enforce any claim against the insolvent 
or againat his property without the leave of the Coart 
as provided by both the Presidency ‘Towns Insolvency 
Act and the Provincial Insolvency Act. Bama 
CHARAN BHATTACHARYYA č. BoGALA Oaaran KUNDU 
; 755 
—O. 21, F. 90 839 


—— 0O. 21, r. 90 —Evecu. 
tion—Judgment-debtor’s death — Representatives not 
brought on record —Decree-halder, also purchaser 
with notice of judgment-debtor’s death—Sale, 
whether trregular—Limitation Act (IX of 1998), 
Sch, I, Art. 166 —Application to set aside sale. 


Where a decree-holder, who had notice of the 
death of the judgment-debtor, purchased his pro- 
perty sold in execution of the decree, without 
bringing the representatives of tho judgmens-debt- 
: @F Om the record: 


es K 
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Hell, that the omission to bring the representa» 
tives. of the deceased judgment-debtor on record 


was not a mere irregularity and that conse- 
quently the sale was a nullity as against 
them. 

Held, also, that as the sale was a nullity, 


Article 166 of the Limitation Act did not apply. - 
SAMANDAN KARKAT EDATHIG RAYARAPPAN NAMBIAR 
v. MALISANDI AKETH Mayan, 26 M. L. J. aa 


——- 0. 21, r. 9I—Setting 
aside auction-sale on ground that judgment-debtor had 
no saleable interest in part of property — Fraud of 
decree-holder — Purchaser not misled thereby. 

Where an auction-purchaser of a certain land 
with two houses on it found that the judgment. 
debtor had interest only in the houses and not 
in the Jand and then sought to set aside the sale: 

Held, that rule 9i of Order XXI did not apply 
where the judgment debtor had no saleable interest 
in a portion only of the property sold at the 
auction: 

Held, further that the contention that the decree. 
holder knew that the judgment-debtor had no 
interest in the land and fraudulently concealed that 
knowledge was not supported by the fact found 
in tho case,and that even if fraud was resorted to 
the plaintiff was not misled by it. Maune THA Don 
v. CHOKALINGAM Caetty, 7 Bor L T. 18 383 


o 22, Yr. 8—Suit ins 
stituted by insolvent after adjudication of insolvency 

— Receiver, whether can continue such suit. 

After a person has beeu adjudicated an insolvent 
he has no right to institutea suit for recovery of debts 
which had become legally vested in the Receiver; nor 
can the Receiver continge such a suit under 
Order XXII, rule 8. RAMASAMI AIYANGAR v, PAVADAL 
CHETTY 813 




















Rone ee —— 0. 23, F: I 210 
0.-23, r. 1—Suit for 


partnership and accounts ~Amount due to one de- 

fendant ascertained and Court-fee paid thereon— 

Withdrawal of suit by plaintif —Defendant’s right 

to claim trial. 

Where a plaintiff in a suit for a dissolution 
of partnership and accounts withdraws the suit 
after the share of the profits due to one of 
the defendants has been ascertained, and the 
Court fee due on it paid by that defendant, he 
is entitled to pray that his claim must be tried. 
TOMMENIDI ADEYYA v. CHILUKURI VENKATARAYUDU, 
(1914) M. W. N. 155; 15 M. L. T. 245 


E E AN ATES O. 23, ra 3 72 
O. 23, ra 3—Compro- 


mise of suit —Some terms of compromise beyond suit, 

whether to be made part of decree —Consideratton for 

compromise — Decree, effect of— Execution, objection 
to such decree, whether can be taken in—Contract Act 

{IX of 1872), ss. 38, 51, 54—Reciprocal promises — 

Offer — Tender —Compensation. 

Where 8 certain term, which cannot lawfully ba 
made part of a compromise decree, because it goes 
beyond the subject-matter, has once been made part 
of the decree, a party to the deores cannot, ix execution, 
object to that term as not binding on him. An objeo- 











er 
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tion to sach a decree ought to be taken by way of 
appeal and cannot be urged when execution of the 
devree is sought. . 

The question whether any particular term of a 
petition of compromise incorporated in a decree 
relates to the suit or is covered by its subject-matter 
must be decided from the frama of the suit, the 
relief claimed and the relief allowed by the decree 
on adjustment by a lawful agreement. The mutual 
connection of the different parts of the relief granted 
by a consent decree is an important element for 
consideration in deciding whether any portion of the 
relief is within the soppe of the suit. No hird and 
fast rule can be laid down, each oase baing covered 
by its own facts. 

The terms and conditions, which are the consider- 
ation for a compromise of the swbj3ct-matter of a suit, 
must be incorporated in the compromise decree and 
have a binding effect, alihouwh they themselves go 
beyond the subject-matter of the suit. 

A mere offer by registered posted letter to deliver 
something or rather the expression by a letter of a 
willingness or 1endiness to deliver is not a proper 
offer. 

A sufficient tender of money is not made if the 
money is locked up in a box, nor of goods if they are 
enclosed in a cask which the other party is not al- 
lowed to open. Similarly, a mere offer by posted letter 
that the offeror is ready to exeoute a release without 
having a document of release ready to be delivered is 
not a proper offer. 

The plea of tender is incomplete as an ans ver to an 
action (and, by analogy,as an answer to a defence,) 
unless accompanied by a tender in Court 

If A and B, the parties to a contract, consisting 


of reciprooil promises, fail to perform their respec- , 


tive promises, the ove (At wilfully andthe other {B} 
because he was not bound to fulfil his part unless A 
had fulfilled his preliminary part, the contract comes 
to an end by the acts of both parties, A and B, er- 
cept for the purpose of enabling the innocent party (B) to 
claim compensation from d. .B, however, cannot claim 
the performance of the specific obligation undertaken 
by A under the contract after B had himself (though 
lawfully) put an end to it. If B wants to hold Ato 
the specific performance of A’s contract, B must fulfil 
his own promise or make an unconditional continuing 
offer to fulfil his promise. Sanapatar PILLAY v. 
VANMAHALINGA Pinar, 15 M. L. T, 206; 26 M. TJ. 
331; (1914) M. W. N. 256 581 


0.23. Sch. HI, r, 
17 — Award —Compromise amending award—Decree 
based thereon—Ten days’ time for objection not neces- 
sary. ; 
Proceedings under rule 17, Schedaie I, of the Code 
of Civil Procedure, 190S, can be compromised anda 
decree passed upon the compromise. 
It is not necessary to allow ten days for objections 
where the parties have accepted an award. Somamanr 











Bar v. Cuarta Rax, 27 P. W. R. 1914;69 P. L. R. > 


1914 591 
— — —— — -— 0. 26,r. II 889 


- 0. 33, r. I, expl, 
and r. 6—Pauper suit—Defendant entitled to 
alduce evidence in disproof of plaintifs pauperism 
-Opportunity to be given to defendant to piove allega- 
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tions ~Plea that part of property in suit is in posses. 
sion of plaintiff — Defendant to be allowed to prove his 
plea. 


A defendant is entitled at the hearing to adduco 
evidence in disproof of the alleged pauperism of the 
plaintiff. Therefore, a Court should not allow a 
plaintiff to sue in jorma pauperis, without opportunity 
being afforded to the defendant to prove that the 
plaintiff is not a pauper. 

Jf a defendant seeks to prove that part of the 
property sought to be recovered from him is really in 
the possession of the plaintiffs and that consequently 
the plaintiffs are possessed of sufficient means to 
enable them to pay the prescribed Court-fee, tho 
defendant is entitled to establish the trath of his 
allegation by evidence. ZILIAR RanMAN t. GUZUNFTUR 
Hossain 974 











0. 33, rr. 3, 5,8. 
115—<Application to sue in forma pauperis - 


Rejection by Court 


Leare to sue in forma pauperis under Order 33, rule 
5, ougtt not to be refused on insufficient grounds, 

A plains presented by two or more plaintiffs claim- 
ing different rcliefs against the same defendant can- 
not be said to be framed improperjy or bad for mis- 
joinder of causes of action. 

Where claims, some of which are sustainable in 
law and others unsustainable in law, are joined to- 
gether in one suit, it is open tothe Court to direct the 
ap, licant to amend his plaint, so as to separate the 
sustainable from the unsustainable reliefs; and 
although a panper application does not become a 
“plaint”? within the meaning of Order VI, rule J, until 
admitted under Order XXXIII, rulo 8, the Court has, 
under section 141 of the Code of Civil 
Procedure, a general power io direct an 
amendment of this kind. KANAGAMMATL r. PANCHA- 
PAKESA ODAYAR, 26 M. L. J. 348; (1914) M. ie 





N. 827 8 

—-— 0. 33, r.5 82 
mem ——_- — — 0. 33, r. 6 974 
—_— am aa aaa O. 34, r. 2 88 
— — —— — O. 34, r. + 88 














0. 34, r. 5— Mortgage- 
decree—Preliminary decree executed—No objection 
by judgment debtor— Not open to parties to plead 
subsequently that there was no executable decree— 
Res judicata. 


Although a relief may not Jare been granted 
by a decree, yet if in execution proceedings a 
Court holds that the decree-l.lder is entitled to 
that relief under the decree, tho order of the Court, 
if not set-aside in due comse, cperates as es judicata 
and it is not open to the parties afterwarda to go 
behind iton the ground that no suoh relief was 
awarded by the decree. 

Therefore, where a preliminary mortgage-decrec, 
which is not capable of execution, is executed with 
the knowledge but without any objection on the 
part of the judgment-debtor, it cannot be afterwards 
pleaded that there was no decree under which the 
property could be sold. Epoor Ramasamy Reppy 
v. Kanpapar RANGAMANNAR IYENGAR, 26 M. L. J. 
255; 15 M L, T. 246. 390 
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-== —— — — 0. 34, rr. 5, 6— 


Mortgage decree against two defendants — Private sale 
by one defendant ta decree-holder for part of decretal 
money, whether adjustment of decree —A pplication 
for personal decree against bath, whether competent. 
Where in a mortgage decree against two defend- 
ants one of the defendants makes a part adjustment 
Ly private sale, a decree under Order XXXIV, rule 6, 
can be passed against him, but no such decree can be 
passed against the defendant who is nota party to 
the sale, for no procedure under Order XXXIV, rule 5, 
is followed against him. Srinivasa ÅIYANGAR v. 
KUNDASAWMY Nartcker, IG M. L. T. 238; 1 L W. 











294; 26 M. L. J. 875; (1914) M. W. N. 316 
l 544 
Ri ee, —— oO, 34, r. 6 389, 
515, 544 
— —— — — — 0O. 34, r, 14 429 
981 
—— O. 38, rr. 5, 6— 


Attachment hefore judgment —Conditions to be jul- 
filled—Conditional attachment before judgment, 
when determines. 

An order of attachment before judgment can 
only be-made after a defendant fails to show 
cause to the contrary or to furnish the security 
required. The conditicnal attachment permissible 
nnder Order XXXVIJI, rule 5, has effect only until the 
defendant, to whom notice has been issued, 
eitker farnishes the required secarity or appears 
to show cause. NATHU Man v. KISHORI LAL 


107 
—— 0. 38, r. 6 


107 
O. 39, Fa (2)— Guar- 

dian; and Wards Act (VIII of 189014, s 43 (4) 

— Power of Court to demand security jron guardian 

of person Of jemale nard, 

A District Court can demand security from the 
guardian of the person of a female infant ward to 
preventhis giving the infant in marriage to any 
person without the consent of the proper male 
yelations of the girl. Such an order does not atate by 
the death cf the person upon whose application it is 




















mode. GANDA Mat v. RAMJI Das, 20 P.L R. 
1914; 12 P. W. R. 1914. 351 
—————— 0.41,r.4 6209 
HEN ERN O. 41, r. 4&~ Arpeal 








by some of unsuccessful plaintifs—- Common ground — 

Pouer of Appellate Court to set aside whole decree. 

A suit brought by, several persons was dismissed. 
Some of the plaintiffs appealed and prayed for 
reversal of the whole decree which proceeded ona 
ground common to all the plaintiffs. Is was ob- 
jected that as against the non-appealing plaintiffs, 
the decree had become final: 

Held, that the Appellate Court was competent 
to sel aside the whole decree in view of Order 
XLI, rule 4, of the Civil Precedure Code. SUNDAR 
SINGH v KRISENA AlILLS Co, Irn, JL P. L. R. 
1914, 22 P. W. R. 1914: 63 P. R. i914 91 


—--- O 41, r. ET (D— 
Order cf dismissal— Decree~Apreal competent — No 
decree prepared— Revision-- Mistake of fact. 

An order passed under Order XLI, rule !1 (1', Civil 

Procedure Code, isa ‘decree’ from which an appeal lies 
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in the ordinary course. Where, however, in sucha 
case no decree has been drawn up the so-called ap- 
peal must bé treated merely as an application for 
revision. 

Where the order of dismissal under Ordor XLI, 
inle 11 (L), was passed ander a mistake of fact, the 
Chief Court interfered in revision. BISHEN SINGA). 
Bisuen Kaun, 19 P. L. R. 1914 902 


——— ——— 0.41, r. 23, 0. 43, 
r. I (U)—Punjab Courts Act (XVIII of 1884), 8. 40 
— Order of remand —Aprealable only when appeal 
competent from such order, if it were itself a decree — 
No appeal trom order of remand invclving questions 
of fact only—Certificate appeals not covered— Custom 
— Question as to applicability of agricultural custom to 
particular person — Question of existence of custom. 





An appeal would lie under clause (w', rale 1, of 
Order XLII, from an order remanding a caso 
where the party aggrieved by the order would 
have the right of appeal, if the Appellate Court, 
instead of making the order of remand, passed a 
decree in that very proceeding reversing the decision 
of the first Court In other words, the testin any 
given case is whether an appeal would lie from 
the decree of the Appellate Court if the order of 
remand made by it wore itself treated as a decree 
and not a mere order within the meaning of section 
2 of the Civil Procedure Code. 

Under the combined operation of the provisions 
of Order XLIII, rule 1 (uw), Civil Procedure Code, 
and section 40 of the Punjab Courts Act there can 
be no appealto the Chief Court from a Divisional 
Judge’s order of remand under Order XLI, rule 23, 
Civil Procedure Code, if that order is based upon 
a findiug of fact only. 

The certificate appeals under section 40 of the 
Punjab Courts Act stand on a peculiar footing, and 
such appeals do not fall within the purview of the 
second pars of clause (u) of‘role 1 of Order ALL, 
Civil Procedure Code. 

The question as to the applicability of agricultural 
custom toa particular person is a question regard- 
ing the existence of a custom SAWAN SINGH v. 
Motnu, 152 P. L R. 1914 817 








-— O.4I1,¥r. 33 -Appellate 


Court’e power to rary decree in favour of party net 
appealing. 


In a mortgage suit, the plaintiff gota decree sub- 


‘ject to his paying a certain amount due to a prior 


mortgagee. The plaintiff accepted the decision and 
did not appeal, but on defendant’s appeal the Appel- 
late Court found that a smaller sum was due to the 
prior mortgagee: . 

Held, that, as the plaintiff had not appealed against 
the decree, the Appellate Court could not reduce the 
amount due under the prior mortgage. PITAM v. 
Gaya PRASHAD 


-— O0. 41, ra 33—Plaintif 
not appealing against one of several defenrants, whe- 
ther Court can gire decree against that defendant— 
Limitation Act (IX of 19081, Sch. I, Arts, 61, 120— 
Limilation, when right to sue accrucs. > 





R supplied wood to Pin 1109 and was paid the 
price thereof upon certain conditions by K. In 1908, 
K brought a suit against R and got back his moneys, 
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Upon this R sued both P and KE in 1909, for recovery 
of the price of wood. The suit was dismissed against 
P Lut decreed against K. K appealed and R in cross- 
objections asked that P should also be made liable 
for the decree. 

The lower Appellate Court dismissed the snit, 
holding that as regards K it was res judicata, 
that as regards P, R could not in cross objactions ask 
that P should be made jointly liable for tha. decree, 
and that in any case the suit against P was barred by 
time: 

Held, that thelower Appellate Court had the power 
undor Order XUT, rule 33, of the Civil Prozedure Voile, 
to decree the claim against P even though there was 
no appeal by R; ` 

(2) that the suit was not barred by time, as there 
was n fresh cause of action iu 1903, when R had been 
forced to pay back the money to K and that Article 
129 of the Limitation Act, Schedale F, was applicable, 
RANGILA Mat v. Paero, 93 P. L. R. 10.4; 387 P W.R. 
ld 4 41 


aa tain aan ea GaSe By. Ty oly (ty 


—— —— —— — 0. 43, r. I (u) 817 
— — — — — — 0. 45, TS 235 


O. 47, r.'I — Jurisdiction 
oj Court to hear review applicaiisn not laken away 
by presentation ‘of appeal, - 

Per Shah, J. (Heaton, J. dubitante} :— 

Where an application for review has been presented 
by a party toa suit and an appeal is preferred, the 
Court to which the application for review is made 
is not thereby deprived of jurisdiction to entertain 
the application. Narayan PURSHOTTAM Garcots è. 
LAKMIBAI Darro Baacwan, 16 Bom. L. R. 189 














“513 
oO, 47, r. TI Revie, 
ground for, 

A decree ‘can be reviewed on such grounds 
only as, if tenable, wonld jastify an alteration 
or cancellation of the decree. Therefore, where 
a review is sought on a ground which, even ič 


it were tenable, would not resule in a modifica. 
tion of the decree, the application for review 
should be rejected. Manasik Paasap v COLLECTOR 
or ALLAHABAD, 12 A. L. J. 382; 33 A. 277, 514 
0. 47, Pa 2 — Reriew— 
Jurisdiction - Application for reriew entertained 
by Jucge who passed decree but disposed of 
by his successor—CGrounds for review. 














An application for review was made before a 
Small Cause Court Judga who had passed tho 
decree complained of. Subsequently the Judge 
was transferied : 


Held, that his successor had jurisdiction to 
dispose of the application according to law. 


It is not the intention of the Legislature that 
the provisions of the Code of Civil Procedure deal- 
ng with applications for review shoull be made 
use of by a litigant who has mismanaged his 
case, in order to secure a re-hearing of the 
case on the same materials. Gira Ram o. Bast 
INDIAN RAILWAY = Ka 
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SSS NG Sch. |, para. 4, 
sud~cl. (I); para. 5 cl. (0, Subxcl. 
(i -—Arbitratuon — Arbitrator — Non-submission of 
award within time fixzl by Court — Neglect or refusal 
— Appsiniment of second arbitrator without discharg- 
ing first —Valility of reference —Ajrcement by parties 
ta be bound by opinion of mijarity —Omission of Vourt 
to record that ful, effecl of —Inuulidity of reference to 

~ arbitration. 

Where an arbitrator does not submit his award 
within the time fixe! for filing it, his authority 
to sibmis the award lapse: ant it may ba. held 
‘that he has refused or neglected to act within the 
meaning of Sehetnle IL vairyreagh 3, cl41sa (b), 
sub-clause (ii) of the Civil Proceduro Code. 


Therefore, if another arbitrator is appointed 
without formally discharging the first arbitrator, the 
validity of the award of the second arbitrator cannot 
be questioned on the ground that the arbitrator was 
appointed withont jnrisdictiou, 

Where the parties have agreed tobe bound by 
the’ opinion of the majority of arbitrators, the 
omission cf the Court to record the fact in the 
order of reference does not invalidate the reference 
to arbitration. NARENDRA Nata Dey v. BROJESWARI 

842 





Das! ; 
——— a aan — para, 5, cl. (6) 

subecl. (ii) j : 842 
—— -— —— —— para, l4 862 





Arbitration — Award — Uorruption or misconduct -- 
Good portion of awurd separable from bad portion, 

~ effect of- lriegulari’ies in procedure — Desirable that 
arbitrator takes notes of proceedings — Arbitrator 
bound to give evidence — What questions can be put to 
arbitrator —Inquiry into dishonesty or partiality — 
Examination of arbitrator to be confined to charge of 
corruption —Suspicion—Gurlt. 


When a separable portion of an award is bad, 
the remainder of the award, if good, will be maia- 
tained. 

lf irregularities in the procedure of an arbitrator 
can be proved which would amount to no proper 
heming of the matters in dispate, there would be 
misconduct sufficient to vitiate his award without 
any imputation on. his honesty or impartiality; 
for example, if the parties are not properly 
simmoned to appear before the arbitrator and 
one of the parties is not given na opportunity of 
meetir g the case set up by the other party, it would 
Le keld thas tlere has been no proper inquiry. 

Jt is generally desirable that an aibitrator should 
make and retain for subsequent use, if necessary, notes 
of the proceeding before him; but in the absence 
of such notes there is no warrant for holding 
that an award should be set aside at the instance 
of one of the parties, who must be held to have 
known the general course of procedure and who did 
not make any protest until after the making of the 
award with the terms of which he was not 
satisfied. 

An arbitrator, selected by the parties, comes within 
the general obligation of being bound to give evi- 
denos and where a charge of partiility or dishonesty 
is. made, any relevant evidence, which he can give 
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is properly admissible. It is, however, necessary 
to take care that evidence admitted as relevant on 
a charge of dishonesty or partiality is not used 
for a different purpose, namely, to scrutinize the 
decision of the arbitrator on matters within his 
jurisdiction on which his decision is final, for example, 
a Cowt should not utilize evidence relevant on a 
charge of corruption to criticise methods adopted by 
an arbitrator in determining the quantum of his 
valuations. The charge of corraption ought to be 
put to him fairly and squarely so as to enable him 
to givea direct answer or explanation. A critical 
cross-¢xamination into the details of figures used by 
him in making his award, should not be permitted. 

An arbitrator who is called as a witness in a legal 
proceeding toenforce bis award may be asked questions 
as to what passed before him and as to what matters 
were presented to him for consideration, but 
no questions can be put to him asto what passed 
in his own mind when exercising his discretionary 
power on the matter submitted to him. 

However, where charges of dishonesty are made the 
Conrt would raject nc evidence of an arbitrator which 
could be of assistancein informing itself whether 
such chargss were established. To infer the grave 
charge of dishonesty and partislity against an 
arbitrator there should be strong evidence in 
support of each particular instance of dishonesty. 

Although ineach instar.ce the evidence of dishonesty 
might amount to more than a case of suspicion, yet 
the aggregate effect would not be sufficient to support 
tbe charge of corruption. Suspicion, in : shot, will 
not become facts and facts guilt Amin BEGAM V. 
BADR-UD-DIN Husain, 18 C W. N 755; 10. L. J. 249; 
12 A. L. J. 687; 19 C. L. d. 494; 17 O. O. 120; 16 Bom, 
L. R. 418; (1914) M. W. N. 172; 16 M, L, T. 35 

| 625 P, C, 


See Seh paras 
Dp 625 








—- para. 15- Arlina- 
tion—Agreement ta refer to arbitration — Revocation 
-- Supersession of reference — Apprehension rf mis. 
conduct of arbitrator, whether good yround for super- 
EeS8t0N. i 


In the case of an agreement to refer to arbitration 
come to out of Court, neither party can revoke the 
‘agreement ut his own wil and pleasure; but either 
party may do so for good and sufficient cause. A refer- 
ence to ai bitraiion made under the orders of the Court 
cannot be terminated by a mere revocation on the 
part of either the plaintiff or the defendant, but can 
only be superseded by an order of the Court. The fact 
that one cf the parties concerned has lost faith in the 
fairness or impartiality of the arbitrator isnot a valid 
ground for superseding the arbitration. Corruption 
or misconduct on the part of the arbitrator isa good 
ground for setting aside the award after the same 
has been received, but a Court is not anthorizad to 
take cognizance, during the pendenoy of the 
artitration proceedings, of an allegation that the 
arbitrator is cor:upt or partial or is misconducting 
himself so as to suspend the proceedings in arbitration 
and, if satisfied of the truth of the allegation, to super- 
sede the arbitration before any award has been receiv- 
ed. Cuarar Boan v. RBAGABSER Dayan, 12 A D.. 
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> ee SCH, I, para: 20 
i 625 


—_— —— — — paras. 20 and 
21— Arbitration without intervention of Court—- 
Award deciding matters not referred ic arbitration, 
whether legal. 


A private award determining matters not referred 
to arbitration cannot be filed and no decree oan be 
based thereon, even if those matters be separable 
from the rest of the award.: 


A plea based on the defendant’s acquiescence in the 
award is one that might be raised in a regular suit 
between the parties, but cannot be considered in 
proceedings under paragraphs 20 and 21, Schedule IT, 
of the Code of Civil Procedure. Duanpat RAL 4 
Kann Devi, 11 P. W. B 1914; 81 P. L. R. 1914; 30 P. 
R 194 422 


para. 21 422 


— ——— para. 21— 4ward, 
revision of decree based on— Made without interven- 
tion of Court — Punjab Courts Act (XVIII of 1894, 
as amended by Act (IV of 1112°, 3. 70. 


A decies based on a private award filed in Court is 
not open to revision by the Chief Court under sec- 
tion 70 of Act XVIEI of 1834, as amended by Act IV 
of 1912. Z : 


A mere clerical error in an sward can be put right 
by a Court under section 151, Civil Procedure Code of 
1908. THAKAR Das v. Ram Das, 13 P. W. R 1914: 
114 P. L. R. 1914 950 
Cocaine -Illicit possession—Possession of cocaine 

exceeding five grains — Burden of proof of authority 

under which cocaine was obtained 


Com mission—Loeal inquiry—Case of wrong- 
ful restraint by obstructing paih—Jurisdiction of 
Magistrate to issue commission for localinquiry— No 
xoitce taken by Magistrate of Commissionet’s report 
or evidence—Accused misled— Further opportunity 
to be given for adducing evidence 510 

~- refused — Discretion — Revision > 
Abuse of process 522 


Commitment Order-—Reason' for gnash- 
ing 478 








—— , power to order— District Magistrate 


s whether illegal -Prosecution and de- 
fence witnesses examined and cross-eximined — 
Accused committed to Sessions 


Communications by- husband to wife— 
Disclusure by widow after husband's death, 
whether permissible 511 


Companies Act (VI of 1832), ss. 43, 
50 —Officers of Company reaigning their positions as 
such without resigning directorships —Litdility 
under section 5) not affected —Pleaz of ignoranse of 
law, 


Whore a paid Managing Director and the Chief 
Secretary of a Company were prosecuted for an 
offence under section 48, and convicted under sec- 
tion 50 of the Indian Companies Act, VI of 1333; 
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Held, thatthe fact of their having resigned their 
positions as Managing Director and Chief Secretary 
before the prosecution was started, without resigning 
thereby their posts as Directors, would not free them 
from their liability under section 5‘) of the Act. 

The plea of ignorance of law cannot be accepted. 
CHRABIL Das», EMPEROR, 164 P. L. R. 1914; 15 Cr I. 
J. 309 503 
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- S. 74—Filing balumce-sheet within 
year — Director resigning before expiry of year— Not 
liable for failure to file—Mere ceasing to hold neces- 
sary qualification shares, effect of —Vacation of office 
of Directcership. - 














A Company is not by law obliged to file a balance-« 
sheet tilla year from its registration is complete, and a 
Director of the Company who resigns office be- 
fore the expiry of the year cannot be fixed with lin- 
bility under section 74 >f the Indian Companies Act, 
VI of 1882, for failure to file a balance-sheet with 
the Registrar of Joint Stock Companies. 

Act VI of 1882 is not precise on the point, but 
under English Law the mere ceasing to hold the 
nacessary qualification shares involves vacation of 
his office by a Director, and this is made clear by 
section 85 (2) of she new Act VIT of 1913. CHANDAR 
Buan v. Evpsror, 15 Cr L. J. 339 


— — S., 74—Pennity of Rs. 1,009 is fixed 
ant irreducible ~Criminal, Revision—Enhancement 
of sentence. 





Under section 74 of tho Companies Act the fine of 
Rs. 1,000 is a fiwed one and a Magistrate vannot 
impose a lesser fine where the offance is proved, 

The Chief Court enhanced tha fire from ie 300 
to Rs 1,900. Emperor v. HARKISHEN Lat, 87 P. L. 
R. 1914; 16 P. W. R. 1914 Or; 15 Cr. L. J. 259 433 


Comp! ainant, whether witness 709 
Compromis?— amending award — Dacrea 


based thereon—Ten days’ time for objection not 
necessary 





— —petition of, filed in mutation pro- 
ceedings 

decree—Suis 
Civil Procedure Code, 1993 


Compromise of sult—Some terms of 
compromise beyond suit, whether to be mada 
put of decree—Consideration for compro- 
mise —Decree, effect of —Execatios, objection 
to such decree, whether can be taken in— 
Contract Act (IX of 1872, ss. 38, 651, 54 
—Reoiprocal promises —O ifer—Tender —Componsa- 


tion 581 
Concurrent sentences, validity tts 








under s 92, 


Conditional gift. See MUHAMMADAN Law. 


Congenital defect. See Hinov Law. 
Consideration, failure of. 


The plaintiff who was a share-holder in a Company 
sold his shares therein to the defendant for Rs. 500, 
The defendant instead of paying the price in cash 
executed a bond whereby he agreed to’ pay the 
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amount to the plaintiff with interest. No andertaking 
was given by the plaintif® that he would obtain 
the recognition of the transfer by the Company. ‘The 
Manager of the Company, who had no such authority, 
refused to recognise and register the transfer: 

Held, on the plaintiff's suin on the bond, thot as 
there was no failure of consideration the suit must 
succeed BAHADUR SINGH v S7am SUNDER TAG, 12 A. 
L. J. 629 9 
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Mortgage — Mortgage 
sideration is inoperative 
Subscription gratuitonsly promised, 
whether recoverable —Treasurer of Subscription 
Committee - Agent - Negligence 

Third person’s right to su3~- Creditor 
and debtor--Dsabfor mortgaging property and 
directing mortgagee to pay credilor—Right of 
creditor to sue mortgagee upon basis of direc- 
tion in mortgage-deed 951 


Transfer of decree to one creditar-— 
Arrangement —Ahbsence of bma files 


Construction. 
—— of enactment, principle of 935 
—— —of statutes. 
Contingnent gift. See MUNAMMADAN Law. 
Contract, lreick of—Compensation 353 
-—7 not allowing drys of grace, whether 
permissible 43 


——~- — of marriage, breach of - Damages 
376 


——by minor vroid—Frand—Misrepresenta- 
tion— Transfer by minor’s creditor—Eetoppel 


Contract Act (IX of 1872), S. 2- Ofer— 
Acceptance—Lowest price telegraphed at request, 
whether offer to sell at that  price~Jnvitation 
for offer - Completed contract—Specific performance. 
In answer toa broker’s telegram, “Have likely 

purchaser your three properties, telegraph luweat 

price for each,’ the defendant, the owner of the 


without con- 











nd 





See HINDU Law. 





See STATUTES, 








properties, telegraphed his lowest price for each 
property and added, “reply by to-morrow.” Upon 
receipt of this telegram the broker accepted 


carnest money for one “of the properties and wired 
back to the defendant informing him accordingly 
and also neking him to “forward title deeds” The 
defer.dant refused to sell only one of the thice pro- 
perties and at ihe same time repudiated the broker's 
acceptance of the earnest money as “ without autho- 
ity?” 

Held, that, 

(1: the mere statement of the lowest pr'co at 
which the deferndaut was willing to sell contained 
no implied contract to scll at that price; 

(2) the words “:eply by to-morrow” means 
that the defendant wished to be informed whe- 
ther the brokers purchaser was willing to bay 
and that if the reply was in the aff rmative 
then the defendant wou'd dicide whe.her he 
would sell ur not; 

(3) as the defendant's telegram was not an offer, 
the broker’s reply thereto conld not be treated 
as an acceptance ; 
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(4) even if the defendant’s telegram were 
taken as an offer, it was an cffer to sell the 
three properlies ccl'ectively ‘and ntb singir. 
Harpanposs v. RANI Monor: Bist, 7 Ber. L, T 176 


322 


———— S, 2 (d)—Lfersideration — Subs. - 
cription gratuitously yromised, whether recoverable 
— Treasurer af Subscription Committee —Agent— 
Negligence. 

A suit cannot be maintained to recover a subscrip- 
tion gratuitously promised for the benefit of an insti- 
tution, 

An honorary treasurer of a Committee for enbscrip- 
tions ia notan agent of the Committee and is not 
Yalle for gross negligence in not cashing a cheque 
given to him hy one of the donors. ABDUL Aziz v. 
Masum ALI, 12 A. L. J. 35l; TC A. £63 600 


S. 2 (d—Consrideration — Third 
person's rioht to sue—Creditor and debtor —Debter 
mortgaging property and directing mortgagee to pay 
ere litor ~Right of creditor to sue mortgagee upon 
basis of direction in mortgage deed. 

S; a debtor of B, executed a hypothecation bord in 
favour of C for a consideration including the amount 
of the debt, which was kept with C to be paid to B. 

R sued C to recover the amount: 3 

Held, that the plaintiff, being no party to the 
hypothecation bond, conld not enforce it. ISWARAM 
Tivnal v. TAREGAN, 26 M. L. J. 127 


—— S, I I—Contract by minor rod— 
Fraud — Misrepresentation — Transfer by minor's 
creditor —Estoppel. 

Contracts by minors are void;.the only ground, on 
which equity interfercs to make a person of full 
age return meney or property which he obtained 
during minority, is fraved. 

Where a minor obtains money by misrepresenting 
his age, that amounts to fraud and he may be made 
to refund it. A minor who niortgaged his property 
representing himself to bea major is not estopped 
from subsequently pleading his minority. 

The rame rule has also been adopted in India. 

Per Sadasiva Atyar, J. 

Quaere: — Whether a future creijtor can get 111 of 
a vioduble bnt real transfer under section 53 of Act 
IV of 1832? VWAIKUNTARAMA PILLAL V. ATHIMOOLAM 
Crettiar, 26 M. L. J. 612 7289 


— SS. 14, 15, 16, 17 - Pardah- 
nashin lady—Moriqage executed of her house in 
farcur of husband’s ereditor—Undue influence of 
husband—Document if fairly taken — Onus on uhom. 
A: Court should always be careful to see that deeds 

taken from pardahna-hin ladies have been fairly 

taken, that the party executing them has been a free 
agent, and duly informed of what she was abont. 

The burden of establishing this rests on him who 

claims against the pardahnachin lady. 

The undue infinerce which may affect a pardahnashin 
lady’s understanding of a document may proceed 
from a third party. 

A parcahnashin lady exccuted a deed of mortgage 
of her property in favour of a creditor of her husband 
for the benefit of the latter. The lady herself de- 
rived no direct benefit from the transaction. As the 
time when this document was executed, the lady was 
living with her huskand and she evidently acted 


4 


aana 
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under the influence of her husband in consenting to. 
mortgaging her house for her husband’s debt, because 
when a similar transaction was proposed before, the 
Jady, who was at that time living with her husband’s 
fatler and brothers, repudiated under their advice 
that transaction. The cieditor, who was a Mnkhtear, 
was present on the only occnsion when the contents 
of the document were readand explained to her by 
no other than ker husband who was an intended 
party: 

Held, thatasit was not shown that any independent 
person, free from any taint of the relatienship or of 
the consideration of interest which would affect the 
1ct, had clearly put before the lady what were the 
nature and consequences of the act’ and that asthe 
advice, if advice was given, was that of the husband 
ot the creditor not removed entirely or at all from 
the suspected atmosphere, the mortgage was not 
fairly taken and that the lady was tot bound by the 
iransaction as she was not a free agent. BADIATAN- 
NESSA BIBI v, AMBICA CHARAN Grose, 18.U. W. N. 





1183 401 
ee S. I5 401 
emmm aan Sa 16 72, 401 
en mn s. I7: 401 
— —— Ss. 23 540 
—— sS. 38 581 


—~— — -— SS, BP, 45—Moriçage— Payment 
cf delt by metengan to one of several co-mort 
cogees, uhether valid dischaige of debt. 


The payment of the mortgsge-debt to one of 
ceveral co-morigagecs, without the concurrence 
cf the cthers, is not a valid discharge thereof. 
RANJIT v. KHEMCHAND 8 








S. 39—Rerponsidility of contracting 
gartics—Delticru of goods—Cash yayment on de- 
Lrery of railuay rrecirt—Credit allowed to pur- 
chaser—Acguieseence— Ciril Procedure Cede (Act 
T af IÇCR), O. XLT, r. 4— Appeal by seme of 
unsvrerssful plaintifa— Common arcund— Power of 
Aprellate Court to set aside whole decree. 

A rujt brought Ly several persons was dise 
mired. Scme of the plaintiffs anpealed and 
prayed for :everral cf the whole decree which 
jreeceded cn a ground common to all the 
plaintiffs. Ib was cbjected that as against the 


noen-appealing plaintiffs, the decree had become 
tinal: 


Leld, that the Appellate Court was enmnetent 
to set aside the whole decree in view cf Order 
XL], rule 4, of the Civil Procedure Cade. 

A contract for supply of goods contained n 
condition reguding rash payment on delivery 
of railway receipts bnt several deliveries were 
mede without ruch rayment ard the amounts 
duc from the plaintiffs in reaneet of the de- 
liveries were entered in an account which was finally 
made up on 1th April 19¢9, when a balance 
of abont Rs 2,999 was found due from the 
plaintiffs to the defendants. i 

After the l4th April 1809 and up to 2nd. 
May 1999 there were farther deliveries in res- | 
pect cf which cash payments were made on 
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delivery of the railway receipts and then arose 
a dispute about a consignment and further deal- 
ings between tho parties stopped. 

On the 14th April 1909, the plaintiffs made 
over to the defendants first halves of carrency- 
notes to the value of Rs. 2,909 bnt withheld 
the second halves of those notes. The plaintiffs 
alleged. that the defendants stopped further con- 
signments: for there was a rise in the prices, 
and the defendants complained that since the 
second halves of tho notes wore withheld, they 
were competent to stop further consignments as 
they were entitled to cash payments: 

Held, (1) that under the provisions of section 
39 of the Contract Act, the defendants were not 
justified in rescinding the contract on plaintiffs’ 
refusal to deliver the second halves of these notes, 
as ib was clear from the correspondence between 
the parties that plaintiffs were ready and will- 
ing to take delivery of the last consignment on 
payment of the price of that consignment, and 
the defendants cancelled the contract, not because 
plaintiffs would not pay the price of the con- 
sisnment, but because the plaintiffs refused to 
deliver the second. halves of the currency-nte3 
due on.the previous account; 

_ (2) that the account in respect of which the 
sum of Rs, 2,000 was due was not confined to 
dealings under the contruct, but even. if it was, 
the plaintiffs’ failure to pay for the goods: which 
had at first been delivered on credit was- not 
a renunciation of the contract’ or such n refusal 
as excused perfomance of the contract on ths 
part of the defendant. SUNDAR SINGH v. KRISHNA 
Minns Co, Lro., 11 P. L. R. 1914; 22 P, W. R. 1914; 


63 P. R. 1914 91 
—— — s. 45 8. 
Kama — SS. 51, 54 581 





S. 63 —Mortgage — Void — Personal 
covenant to compensate mortgagee, whether enforceable 





— Bhngdari and Narwadari Act (Bom. det F: of 1862). 


—Valatdan Paita of unrecognized portion of Bhng. 

A valatdan patia (mortgage of unrecognized.por- 
tion of a Lhag was held-to be void, but, as there was a 
perscnal covenant by the mortgagor so compensate 
the mortgagee in case his possession was obstructed, 
the former was not allowed to recover possession of 
the lands from the latter withont payment‘of proper 
compensation. Haripyar Hansyr v. NATHUBHAT 
RATNAJI, 16 Bomw..L. R. 62: 88 B. 249 602 


S. 73, ill. (m)—Damages, for 
breach of warsanty— V'endee’s previous contract with 
third ‘person-— No notice of tris to vendor of goods — 
Vendor's liability. 

Where A entered’ inton contract with Bin: respect 
of nnascertnined goods, aud afterwards entered-into 
another contract with C, C not having been informed 
of the previous contract with B: 





Hell, that in a gnit brought by A against C for, 


damages sustained by A onacconnt of the breach of 
warranty of quality, the proper basis for their caleu- 
lation is the ‘difference betweon the valie of tha 
gonds as supplied and the market-valjue ofthe goods 
of the guaranteed quality on the date‘of breach, and 
not the special damages which 4’ might have‘inoarre 1 
through the breach committed’ by him of his owa: 
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previous contract with B of which O had no know. 
ledge; 

(2) that illustration-(m) of section 73 of the Con- 
tract Act (IX of 1872) did not apply, as in the illus. 
tration the sale was of ascertained goods and not cf 
unascertained goods as in this case, and also the 
contiact between A and B was made on tho same 
occasion as that between B and O, and the basis of 
damages in both was to bethe same Simson, C. W. 
v Koxa Jacannabua.Row-Nainz, | EL. W., 268 949 


"S. 74—~Bond—Condition~25 per 
cent, more to be paid on default tn payment on fived 
day —Penally. 








Where a bond provides that principal and interest 
shall be paid on a particalar date, that on defaalt'in 
payment on that date 25 per cent. of the principal 
and interest shall be added to the total amount, and 
that interest at 12} per cent. per annpm shall be 
charged on the consolidated amount till its realization 
the provision is penal and, therefore, unenforceable. 
Cuetriacani CHINNIGADU v KAPPALA: VENKATARAYUDU 

z 5 
— —— SS., 108;. 1-78. eae 
S.. 253—Partnership — Death — 
Dissolution ~ Obligations of legal representatives of 
deceased—Limitation Act (IX of 19081, Sch 1, Art, 
106—Pleadings. j 


After the death of a partner. the parbnership-'is-ab 
an end and there is no obligation on his legal 
represertatives to continue the partnership, but if ip 
is continned.it is altogether a new. partnership. 

Obiter:—A* pleading’ of a hesitating and’ non- 
committal. character is apt to create a suspicion in 
the mind of. the Court that the party asking’ for 
relief on it: does not know what'his own case is or 
that he is preparing to shift and'change his case ac. 
cording to-‘cireumstances at’ the: hearing RAMDAS» 
Partapral, 7S L. R. 85 77 


Contributory negligence'—Railway: ao. 
cident—Damage to plaintiff's carriage—Gate att 
level crossing left open~ Damage: by defendant's 
de of defendant—Negligence of 
plainti 7 788 

Co-owner Possession — Presumption. that co. 
owner’s possession is on behalf of alt owners ye 
session by biggest adult share-holder, character Of m= 
Trustée for minor co-owners —Reason jor rule. 











Tn a case in which the: question arises as to whe: 
ther the possession. of one’ co-owner’ has- been 
adverse to that. of. another, the fundamental-rula ig’ 
that the entry.of possession of. land'under the dom. 
mon title of one co owner will. not be presumed to 
be adverse to the others, but would Presumably b 
held to bo for the benefit of-all. KR 

The reason for this rule is that the po i 
one co-owner is in itself; rightful and cued H 
hostility as would be the possession of' a'mere trang. 
er, Tue law will never construe a possessio; 
tortious unless from necessity. On the other kand, 
it will consider every possession lawful the com. 
mencement and continuance of which is not proved 
to be wrongful and this is upon the plain principle 
that every man shall be presumed’ td act Pin 
obedience to his duty until the ‘contrary. appears, 
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There is a presumption that the biggest adult 
share-holder ofa property isthe trustee for the 
others, if, as a fact, he holds -entire possession of the 
property during their minority. JAJNESWAR SAHA V. 
Satiso CHANDRA SAHA 


Co-sharers—Mesne profits- Recovery of poe- 
session — Ouster 122 


Costs—Court-fee paid on withdrawn part of 
claim, whether allowable as costs 2 





no time fixed for payment of —Withdrawal of 
suit with permission —Institution of fresh snit— 
Subsequent payment of costs 


=e Will— Construction 645 


CounsSsel—Instructions —COross-examination--Mak - 
ing charge— Right of Court to ask Counsel —Oounsel’s 
responsibility — Disciplinary action of Court— Reli. 
ance by Oourt on materials to be made known to 
parties at trial--Opportunily of adducing evidence 
— Counsel —K nowledge of important facts —~ Propriety 
of accepting retainer—Counsel giving evidence in 
case in which he 18 retained — Whether unprofessional 
conduct—General practice — Undesirable that Counsel 
engaged in case should gire evidence ~ Withholding 
evidence—Inference, adverse~—Cause of action -Con- 
spiracy—Torts. 4 


A Courbis entitled to ask Counsel, who in crosse 
examination makes a charge, whether he make it 
on instructions, and if so, on whose. Instructions 
to Counsel are only privileged in the sense of 
being protected from disclosure to the opponent. 
There is no privilege as against the Court. But 
if the Court calls foe written instructions, it 
cannot use them as evidence in the cause which is 
tried. They could be galled fer then and there, 
and be used after the trial on the determination of 
the question whether disciplinary action should be 
taken against the Counsel. Jt is not sufficient even 
to plead instructions. Counsel have a responsibility 
in the matter, and are not justified in making 
serious charges of fraud and crime unless they are 
personally satisfied that there are reasonable grounds 
for putting them forward. 

Whatever a Court relies on should be made known 
at the trial tothe parties,so that they may have 
an opportunity of adducing evidence or argument on 
the point. 

If Counsel knows or has reason to believe that 
he will be an important witness in a case, he ought 
not to accept a retainer therein, If he accepts a 
retainer not koowing or having reason to believe 
that he will be such a witness, but at the opening 
or at any subsequent stage before evidence is con- 
cluded it becomes apparent that he is a witness on a 
material question of fact, he ought not to continue 
to appear in the case unless he cannot retire with- 
out jeopardising the interests of his client. Tf 
Counsel knows or has reason to believe that his 
own professional conduct on matters out of which 
the action arises, is likely to be impugned ia the 
case, he ought not to accept a retainer. If he 
accepts a retainer, not knowing or having reason to 
believe that his own professional conduct in such 
matters is likely to be impugned, but finds in the 
course of the case that.it is so impugned, he ought 
not to continue to appear in the case unless he 
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cannot retire without jeopardising the interests of 
his client. 

There is nothing necessarily unprofessional in 
Counsel giving evidence in a casein which he appears 
as such; and Connsel engaged in a ease are in law 
competent to testify whether the facts in respect of 
which they gave their evidence occurred before or 
after their retainer, 

But as a matter of general practice it is undesir. 
able when the matter to which Counsel deposes is 
other than formal, that they should testify either 
for or against the party whose case they are con- 
ducting. - 

When evidence which could be but is not produced, 
ihe inference is that if produced it would benn- 
favourable to the person who withholds it. The 
same ruie applies to the case of a Counsel who onght 
to have been called butb is not called. D, Weston v. 
Prary Monun Das, 40 0. 898; 18 C. W. N. 185 25 


Court~fees—Deficienry nade good within time 
allowed by Court but after limitatian, effect of. 


Where a deficiency in Court-fee is made good 
within the time allowed by the Court but beyond 
the period of limitation prescribed for the suit, the 
suit is not barred by time. Ram LALU. KHUNDAT-UN- 
NISSA, 12 A. Ld. 709 


Court Fees Act (VI! of 1870, S. 7, 
cl. v, sub-cls. (al), b, (c)and (d — 
Court-fee—Sutt for possession of five Ghatwali 
mehals—Property in suit included in aggregate of 
fifty-two mehals for which Government revenue was 
paysble—No apportionment in respect of property in 
suit—Courl-fee accordirg fo marhet-value, 


Tn a snit for possession of five Ghatwalé mehals, it 
was found that they were included in an aggregate 
of fifty-two Ghatwali mehals fcr which a certain sum 
of money was payable annually as sadar jama bul 
that no apportionment of this sum was made between 
the several mehals: 

Held, that the land in suit formed part of an estate 
paying revenue to Government, but did nob constitnie 
a definite share of such estate, nor was it separately 
assessed with revenue; that consequently sub-clause 
(d) of clause V of section 7 of the Court Fees Act was 
applicable to the ease, and that a Court-fee accord- 
ing tothe market-value of the land should be paid, 
CHANDRA Narayan SINGH v. Asttose Dr, 19 C. L. J. 
342; 18 C. W. N. 659 89 


—— ——--—§. 7, cl. V, sub=cl. (e) 
96 


Cowledar, whether tenant 531 
Creditor and debtor -Debtor mortgaging 
property and directing mortgugee to pay 
ereditor—Right of creditor to sue mortgagee 
upon basis of direction in mortgage-deed 951 


Criminal breach of trust. See Penat 
Copr, s. 408. 


Criminal force. See Prenat Conr, s. 349, 
Criminal Procedure Code (Act V of 
1898), ss.4 th, 190, 191— Complaint, 


who can file—Magistrate — Jurisdiction, 


Every member of the public has a right to set the 
law in motion by complaint, whether he is himself a 
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witness of the facts which prima facie constitute an 
offence or not. 

Where, therefore, a complaint is filed by a Public 
Prosecutor the Magistrate does not take cognizance 
on his own knowledga, or suspic‘on or information 
and the accused has no right to claim to be tried be- 
fore another Court. EMPEROR V. SHEWAKRAM, 7S. L. 
R.77; 15 Cr. L J. 36) 737 


~~ ————— S; 4 (F)—Pleader accept- 
ing engagement in Court not authorized to practise— 
Duty. z 





It is the duty of a Pleader who appears in a Crimi- 
nal Conrt of a District to which his sanad or certificate 
does not apply to inform the Magistrate that he can- 
not appear as of right and to apply for permission 
under section 4 (r) of the Criminal Procedure Code. 
The batter course is not to accept a fee or an engage- 
ment until that permission has been accorded, but if 
the Pleader accepts the engagement before attending 
the Magistrate’s Court he ought to explain to his 
client that his appearance will be contingent on the 
Magistrate’s permission. In re Mr O. H. CLEMENTS, 
78. L. R. 93; 15 Op. L. J. 382 


sa 35—Concurrent sen- 





nts 


tences, validity of. 





The power of passing concurrent sentences is 
confined to cases where a person is convicted at 


one trial of two or more distinct offences. 
Dest Davar v. Emesgor, 16 O. C. 370; 15 Or. LL. 
J. 300 508 








S.47, meaning and scope 
of—Seclion 103, clause +2)—Search—Right of 
“occupant to be present at search’—Denial of 
this right, effect of —“Occzpant of the place,” 
meaning of—Omission of one Magistrate to. 
take cognizance on suspicion, effect of, on sub- 


sequent proceedings—Finding of incriminating 
articles in a house, presump:ion of law aris. 
ing from 985 











S. 107, notice under, 
whether public document —-Proof of identity of 
persons concerned, if necessary 


; ss. 109 (a) and (b), 
110 —ZIaking precaution to conresl p'esence to 
commit crime ~ Failure to give satisfactory account 
of himself -Giving false name and secretly deg- 
livering letters containing incitement to commit 
crime. 











A persoa who gives a falae name and delivers 
letters secretly, containing incitement to com- 
mit crime or demanding money for tho means 
of committing crime, falls within section 109, clause 

(a), of the Criminal Procedure Code. 


A person who secretly delivers letters arrang. 
ing for the commission of dacoities is a person, 
who in the interests of public peace should be 
oalled upon to give security of good behaviour. 

The accused, when charged by A with en- 
deavouring to secretly deliver letters to A’a bro- 
ther, asking him to assist in some nocturnal 
enterprise in which revolve:s and guns were to 
be used, was unable to give A any satisfactory ` 
account of himself: Ws 
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Held, that this was sufficient to bring him 
within the meaning of section 110, Preo NATH 
Darra v. Emperor, 15 Cr. L. J. 255 


—— —— ss. 110, 112, 113, 
117—Good dehavicur—Security— Warrant case— 

Oprortunity to bring witnesses. 

In a proceeding under section 110 of the 
Criminal Procedure Code, the accused person 
must have time to bring his witnesses and have 
their evidence recorded. Where the accused hed 
not had this oppoiiunity, the order against him 
must be set aside. KERAMUDDIN BABKAR V. Ese 
PEROR, lb Or. L. J. 358 7 


—_——- S112 721 


S. I 12—Good tehaviour 
— Qualifications of sureties—Condttions, validity of. 








ee as oe 





Sureties for good behaviour ought uct be rejected 
merely on the ground that they are caste-fellows or 
relatives of the accused. 

The condition that a surety for good behaviour 
must be capable of contrclling the aecnsed is on 
general grounds undesirable and open to a practical 
objection, but the condition that he should be of the 
landholding class is unobjectionable. JivA NATHA v. 
Emperor, 16 Bom. L. R. 128;15 Cr L. J. 268 476 


S. J 12—Surety—Restric- 
tion to local men— Jurisdiction cf Magistrate. 











A Magistrate has no jurisdiction to put such 
a restriction upon the nature of the sureties 
under section 112 of the Criminal Procedure Code, 
as to direct that they should be local, for such 
a restrictin is not contemplated by the eection. 
That is a matter which must be decided subse- 
quently if objection is taken to the sureties on 
that ground by the Police authorities. Istam KHAN 
v. EMPEROR 206 














ss. 112, 167—Remand 
to Police custody— Magistrate—Jurisdiction— Acticn 
under Chap. FII, when justified. 


Section 167 of the Code of Criminal Precedure 
does not appear to have been framed for casts in 
which action is taken under section 112 of the Cede. 

A Megistrate acting under Chapter VIII of the 
Code kas no pewer to act until after he hase recorded 
an order in writirg under section 112. No person 
is to be called upon to show cause why an order should 
not be made against him until there is before the 
Magistrate some information which such Magistrate 
has reason to believe. 

The Code gives a Magistrate no power to issue 
summons, warrant or order of detention until he has 
first upon his talle something recorded by him iu 
writing showing the ground upon which he is taking 
action. RAMESHWAR Vv. EMPEROR, 12 A.L J. 265: 36 
A. 262; 15 Cr. L J 288 


—— ——— SS. 113, II7 721 

—— S. 122—Judivial inquiry 
—Surety not to be rejected without taking evidence. 

An ingniry under section 122, Crim‘nal Procedure 

Code, being a judicial inquiry, a Magistrate 

cannot refuse to accept a surety on the ground 

of hia knowledge as Magistrate that the surety’s ix- 


: 11040 INDIAN 


Criminal Procedurne:Code—contd. 


nocence of connection with thieves is far from es- 
tablished. PIRU ABDULLA v. EMPEROR, 7S. L. R. 94; 
15 Cr. L. J. 878 746 
S. 133 —Innculating 
children— Trade or occupation. 








Some persons, who inoculated and admitted 
inoculating their children upon an outbreak of 
small.pox, «vere -ordered under section 133, of the 
Criminal Procedure Code to stop the. practice: 

‘Held, that the section did not apply, inasmuch 
as the persons could not be said to bə carrying 


on a'trade or to be engaged in an occupation Em- 
PEROR v. Naa KYAUK Loy, U.-B R. (1918) I, 180; 15 
Cr. L. J. 258 205 








pa gg nana 


S. 133 — Nuisance— 
Obstruction to channel not used by public. 


The owner of a low levelled field, across 
which the surplus water .of the neighbouring 
fields nsed to flow into a tank, raised the level 
of his field to such an extent that the flood. 
water, instead of lowing into the tank, as it 
used to do, was held back and thus caused 
injury to the neighbouring fields: 

Held, that the case was nob one in which a 
Magistrate could proceed uuder section 183 of 
the Criminal Procedure Code, Jacar Nata Sanu 
v, PARMESHWAR NARAIN, 12 A. L, J, 248; 16 y L. 
J. 229; 86 A. 213 


. 





ss. 1398, 135, 138 


—Time jor setting up bona fide claim to property. 


Where a conditional order is passed under section 
185, Oriminal Procedure Code, and the person against - 
whom the order is made raises a bona fide claim that 
the subject of contention is private property, the 

. Magistrate is bound to investigate the claim and 
cannot leave it to a Jury appointed under section 138, 
But when a Jury has once been appointeditisnotopen 
tothe person, against.whom the order is made under 
section .133,'to set up such a claim and to have it 
determined by the Magistrate before the Jury pro- 

, ceeds with the matter. 

Obiter.—If the Jury decided that the order was 
reasonable and proper the appellant would uot be 
estopped. from bringing a civil suit to establish his 
right to exclusive enjoyment of the land. An Yway 
v. Ma Gyr, 7 Bur. L. T. 23; 15 Or. L J. 259 


ss. 135,138 457 


eS. 144 (2)—Disprte 
likely to be settled an Civil Court—No apprehen- 
ston of breach of peace. 


p 











pai 


* 





An order of a Magistrate directng a party to 
open a channel in his own land is not an order of 
the kind contemplated by section 144 (2) of the 
-Code of Oriminal Procedure. 

. Where a dispute between the parties is likely 
to be settled by a Civil Court, before the 
cultivation seison and there is no immediate 
sspprebension of a breach of the peace, it is not 
e case for interference ef the Magistrate under 
section 144 (2) of the Code of Criminal procedure, 
Sumgamanra Atyar v. MUTHU AmBatam, 15 Or L. 
J. 291 499 


145 727 
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= S. 145—Omission to re- 
cord preliminary order before summoning opposite 
party-—Omission to affix copy on property in dispute, 
effect of — Revision, parties to. 








An omission to record a preliminary order before 
issue of summons to the opposite party or to affix 
a copy of it toa conspicuous plico at or near the 
subject of dispute, us required by clauses '1) and (8) 
of section 145, Criminal Procedure Code, is not fatal 
to the jutis listion of the Court to proceed with the 
case under section 145, Criminal Procedure Code, 
when an order directing the parties to put in written 
statements has been once recorded in the presence 
of the parties and they have understood the nature 
of the proceedings. 

The Chief Conrt will not interfere on revision with 
the order of a Magistraie under section 145, Criminal 
Procedure Code, where it is inconvenient and un- 
necessary to do so, even though such order is based 
on irregular procedure, as it is not usually the 
practice of the Chief Court to interfere on revision 
in a civil or quasi-civil case when the party asking for 
revision has got a regular remedy at his command, 

An omission to make a joint owner of the pro- 
perty a party to the revision is immaterial where 
no mention is made of such joint owner in the order 
of the Magistrate and only one man has been declared 
to be in possession. MUHAMMAD SHARIFR v. DHANPAT 
Rar. 15 P. W. R. 1914 CR; 68 P. L. R 1914; 15 Cr D. 
J. 279 487 


— — — Ch. XII, ss. 145, 
435, 526, sub=s. (8)—Transfer of case — 





Case under section 145, Oriminal Procedure 
Code—Whether section 526 applies to proceed- 
ings under Chapter XII of Criminal Procedure 


Code. 

The provisions of section 526 have no applica- 
tion to proceedings under Chapter XII of the 
Criminal Procedure Code. Therefore, a party at 
a proceeding under section 145 is not entitled 
to an adjournment of the case under sub-section 
8 of section 526. LAKHAN CHANDRA Roy v. YAKUB 
MANDAL, 18 C. W. N. 89; 15 Cr. L. J, 850 727 


———— S. 147 — Fence —Obstruc- 
tion to public pathway— Jurisdiction. 

A Magistrate has jurisdiction to pass an order 
under section 147 of the Code of Criminal Proce- 
dure if he considers that on the date of the 
order there is a likelihood of the breach of the 
peace. 

Where what is constructed is a mere flimsy 
fence and not a strong one, a Magistrate has 
jurisdiction to deal with it under section 147 of 
the Code of Criminal Procedure, and not to treat 
it as a public nuisance under section 1383 of the 
Code of Criminal Progedure. 

An order under section 147 of the Code of 
Criminal Procedure can be made even when the 
right claimed is a right to a private path. 
KARUPPANA KOWNDEN v. KANDASAWMI KOWNDEN, 
15 M. L. T. 280; 26 M. L. J. 2393; (1914) M. W. 
N. 384, 15 Gr. L. .f. 362. 730 








—— S. IG2—Right of accus- 
ed to get copies of statements to Police— Refusal — 
Reason—Statemente under section 162, Criminal 
Procedure Oode. 
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An accused person is not entitled as of right 
to be furnished with copies of ttitements made 
under section 162, Criminal Procedure Code, to 
the Police and if a Magistrate refusea to furnish 
him with copios of such statements, it is not 
necessary for him to say in so many words 
that he dves not think it expedient in the in- 
terests of justice to grant the copies. to the 


accused. In re THIRUWENGADA Munani 23 M. L, 

J. 182; 15 Cr. L. J. 289; (19.4) M. W. N. 484 
497 

makane tee pea ee Sy. LG T 496 














S. 172—Diary not used 
to refresh memory, whether evidence Improproper 
admission of such diary, uhether sufficient ground for 
interfererce . 

A Magistrato shonld not refer to an entry in 
a diary “nob used by a prosecution witness to 
refresh his memory as corroborative of his 
evidence, but an error of the kind is not suffi- 
cient ground for interference, when the Magistrate 
has found the accused guity after considering 
the other evidence in the case. In re KUTTIALIe 
Kurt MARAKAR, 1 L. W 229;15 Cr. L. J. 256 203 


——— s. 150 737 


ss. 190 (c), 191— 
Report by Cantonment M igistrate to Assistant Com- 
missioner —Cognizance, whether under section 190 c), 


Where a Magistrate on receiving information from 
another Magistrate about the commission of an 
offenca by A thought B to be the real culprit and 
conseqiently proceeded to try B in bis own Court: 

Held, that the Magistrate took coznizince of the 
case under section 10 .c) of the Crimiaal Pro- 
cedure Code, 1843, and that the accused was entitled 
to have the casetransferred to another Magistrate. 
MAKHAN SINGH v. GUNNER Jeps0N, 10 P, W. R. 1914; 
Ce; 63 P, L. K. 19:4, 15 Ce L J. 261 469 


Ss. ISI 459, 737 


—— S. 192—Tra afer —Sub- 
Divisional Magistrate, whether empowered to transfer 
case referred to him jor trial. 











et 























A Sub-Divisional Magistrate, to whom a case has 
been referred for trial by the Dissrict Magistrate, has 
no power to transfer it to any other Magistrate who 
may happen to be subordinate to him. BASHIR 
Husain v, ALI HUSAIN, 12 A. L. J. 225; 86 A. 166 
i 1006 








anan e S, 


cases ~ Practice. 


A Magistrate can transfer only those cases 
under section 192 of the Criminal Prosedure 
Code of which he has taken cognizince under 
sectiun 199 of the Coda, bat not these which 
have been transferred to his Court. 

Obiter: ~The freqient orders of transfer are 
objectionable in view of the trouble wh.ch they 
give to witnesses and parties. DARA v, MUKAT, 
Wa. L, J. 277; 15 Or L. J. 357 725 


ss. 192, 20), 503. 
—Pardwnishin lady, complaint by—Hvamination of 
complatnant—Issue of process—Jf complainant is 





ee 





my 


` 
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pardanashin lady, whether she may be examined by 

Uommission — Complainant, whether witness. 

Tf a pardanashin lady makes a complaint to a 
Magistrate, he is entitled to tuke cognizance of it. 
But before he takes cognizince he must be satisfied 
that it is her complaint. Is is comparatively un- 
important by what means the com; laint reaches tho 
Magistrate, if really it is her own complaint, 

The words “at once” in section 20) of the Criminal 


“ Procedure Code clearly indicate that ordinarily a 


complaist must be presented ia person. A complaint 
should never be accepted which is not signed by the 
complainant and is not preferred hy a person duly 
authorized to prefer that specific complaint. 


Process cannot be issued against an aconsed person, 
either by the Magistrate firat taking cognizance of an 
offence or by the Magistrate to whom the case is 
transferred under the proviso to section 20), Criminal 
Procedure Code, unless and until the Magistrate 
issuing proce-s has first examined the complainant. 
And this is perkaps more necessary in the case of a 
pardanashin Lidy than in other cases, to enable tho 
Magistrate to satisfy himself that the complaint is 
really her own action. 


A pardanashin complainant may be examined by 
Comwmission under section £03, OUriminal Procedure 
Code. The terms of that section are very wide. They 
refer not only to an enquiry and a trial, but to any 
other proceeding. The section authorizss the exp- 
mination of any witness, and a compliinant is cers 
tainly a witness. ABHOYESWARI v, Kisaort MOHAN 
BANERJEE, 15 Cr. L. J. 348, 18 C. W. N. 10.0 700 


; 195—fenat Code 
(Act XLV of 1830), ss. 193 aud 471, offences 
under—Committel ir proceedings before arbitiator 
appointed by Court—Sanction necessary for 
prosecution. 


A complaint .oharging a person with offences 
under sevtions 193 and 4.7, Indian Penal Code, 
alleged to have been committed in proceedings 
before an arbitrator, under the order of reference 
made by a Cuurt, cannot be entertained without 
the sanotion of the Court according to section 
195 of the Criminal Procedure Oode. Musa MAT 
v. Cuuranst Lat, 8 P. B, 1914 Cr;186 P. L.R. 

726 





— —— — S 
s 








1914; 15 Ur. L. J. 358 
——~——- S.,  195-Penal code 
(Act XLV of 1830), ss. 467 to 471—Forgery 


committed by person not party to proceesings— 
Sanction, whether necessary. 


No sanction under section 195 of the Code of 
Criminal Procedure is reqaired in respect of a 
forged document, when the person producing it 
as evidence is not a party tothe proceedings. 
26 M. L., J. 2-0; 16 Op, L. J. 242 


— ——S. 195 —Sanction —Jurise 
diction —Penal Code (Act XLV of 18.0,, 9s. 182, 
211—Application in Judge's Court— False tnforna- 
tion —Prosecutiva sanctioned by Judge. h 











The appellant pending an insolvency proceeding 
against him in the District Judge's Uourb applied 
to the District Judge that the respondent had mis- 
appropriated certain things belonging to him. ‘Lhe 
District Judge forwarded the petition to the Magis. 
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trate with the result that the respondent was arrest- 
ed and his house scarched Hventually the Dis- 
trict Magistrate discharged the respondent. The 
respondent then applied to the District Judge for 
sanction to prosecute the appelliné under sections 
183 and 211 of the Penal Code: 


Hild, that the Distret Judge wasa publis servant 
to whom the alleged false information was given 
and that he had before him materials suffivient to 
warrant his granting sanction for the institution of 
proceedings under section 182. With regard to 
section 21}, the Court of the District Judge was 
not the Court in which the criminal proceedings 
were instituted and ib could not be said that the 
offence of causing to be iustitated criminal proceed- 
ings without just or lawful ground was committed 
in relation to a proceeding pending in the Court 
of the District Judge. Mtnamaip FAKHRUDIN v. 
Bukur Rau, 12 A, L. J. 278; 85 A. 213; 15 0R LJ. 
259 723 








— SS, 195, 259 — Sanc- 
tion to prosecute once availed af— Fresh santion 
necessary for fresh complaint —Case of non compound« 
ablecfence “struck off? jor complainant’s absence 
— Discharge - Jurisdiction —Coynizance, 


Where a complaint of an cffence under section 
211, Indian Peral Code, was ordered to be “struck 
off” for the complainant’s absence buat the Magis. 
trate took cognizance of the case on a fresh 
complaint by the same c.mplainant: 


Held, (1) that the Magistrate had no authority to 
pass anorder striking off the case; 

(2) that the order striking off the case was not 
tantamount to an order of discharyze under sec- 
tion 259, Criminal Procedure t'ode, inasmuch as 
this section relates only to compoundable coses 
while an cffence under section 2i!, Indian Penal 
Code, cannot be lawfully compounded; 

18) tub once a sanction to prosecute is availed 
of and a complaint instituted on its strength, a 
fresh complaint on the basis of the same sanction 
is incompetent, inasmuch as one sanction covers 
only ore compluint; 

\4, that the Magistrate had no jurisdiction inthe 
case utter he had “struck off” the cage RAMPHAL 
u. Enperog, 17 O. ©. 18; 15 Cr. L. J. 230 loz 


——-—— SS. 195, 476—Sanc- 
tion— Preliminary inquiry — Notice — waterials, which 
authcrity granting sanction may coneider—hevtsion 
— Grounds in uhich High Court should interfere. 








The words of secticn 476 of the C:iminal Procedure 
Code, “Aiter mabing any pieimiuary inquiry that 
may ve necessary,” Show that @ preliminary iLquiry 
is not essential iu ull cases when a Comit takes action 
under that section, 

A jortiori, under section 195, in which there is no 
reference at ull to preliminary inquiry, such an ine 
quiry is unnecessary. 

Want of notice tv an accused docs not invalidate a 
grant of sanction under section 192 of the Criminal 
Procecu: e Code, 

When granting sanction, 2 Magistrate should not 
substitute tie Judgment of the Pehee for his own 
judgment and accord sanction merely upon a Pclice 
report. 
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Section 165 of the Ciiminzl Procedure Code does 
rot state thatthe authority giving sanction should 
act only upon legal evidence, and there is no Warrant 
in the Code for the proprsition that if otar impro- 
babilities, based on evidence which wonli not be 
admissible at the trial of the person agaisst whom 
sanction has been given, are also referred to by the 
authoity gising sanction, the grant of sa.ction 
becomes illegal and ought to be revoked. 


A High Ccurt shoul] not iaterfere with the dis- 
cretion cf a Subordinate Court in the matter of 
the grant of a sanction unless there i3 ss;me prima 
facie stiong grcund for hcldirg that there is no 
reasonaLle probabil ty of hating a conviction on the 
sanction or that it is otherwise inexpedient to award 
the sanction on the facts of the parii ulir case or 
that the party against whem sanction is granted was 
probally innacert. ’ 

An accused person wes prosecu'ed for stabbing and 
was convicted of the offence, his defence version 
havirg been found by the Magistrate to be false, 
He afterwards breught a com) Jaint agninat his pro- 
se. u 018 on the sume facis as were urged by Lim in 
lis defence. The Magistrate gent for the recordsof the 
previcus ens, examined the ccm} ]tinant on oath and, 
having patent donbisas to the correctness of his 
steci y, referred his complaint to the Police. The Polico 
re} orted his ccm, laiut to ba false and the Magistrate 
while dismirsing his compliint under secticn £0?, 
Criminal Procedure Code, ulso sanctioned his pros.» 
cution: 

Held, that the order granting sanction was legal. 
NARAYANA NADAN, In re, 1 L. W. 331; 26 M, L. J 486; 
16 Cr. L, J, 271 419 


anem ee re s. 195, cl. (G)—Te- 
nul Code (dct XLV of 1960), 8. ty3—Sanction 
to prosecute given —Uomplaint not filed within 
time owing to proceedings in appeal Ap; lication 
for extension of tine-High cows power to 
grunt ~Practice. 


A High Court has power, under section 195, 
clauze \6', Code of Criminal Piozedure, to ex- 
tend the time for the institution of a complaint 
of peijury when more t an six months have 
elapsed from the date of the order according 
sanction, 


Where delay in instituting such « complaint is 
due to the act of the person against whom the 
couplaint had to Le mude, ib isnot open to him 
to object to the extension of time, when applied 
for. 


Obiter:~Ib it not adsisable in such criminal 
matters to delay the disposal cf the case simply to 
wait the 1eturn of one of the tuo Jud ea to auty 
who ordered notice to issue to respondent to 
show cause against cXtensicn, SECRETARY CF STAIB 
v, SANGARA VANDIAM PILLAI ( 9.4, Mo W, N 347; 
16 Ug. La J. 820 721 














——— sS. 198 725 
—— — S. 200 709 
— SS. ri 05. 526- Dis- 








pensing with personal attendance vi avenreid —Purdah- 
nashin lady— Permission to appear by Lleader— 
qiansfer of criminal case. 
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Where a Magistrate of the first class, after holding 
an inquiry into offences under sections 408 and 477A 
of the Indian Penal Code, discharged the accused and 
the- District Magistrate, acting under section 436, 
committed the acenged to the Court of Sessions on the 
same charges and the accused applied to the High 
Court contending that the order of the District Magis- 
trate was without jurisdiction, as primar liy the case 
against him was under section 408 wh: | 
triable exclusively by the Court of Sessio 


i was not 

Held, (1) that the District Magistrate v a compe- 

tent to commit the accused as in this case t.3 charge 

of falsification of accounts was one of the substantial 
things against the accused ; 


(2) that the District Magistrate coald add a charge 
under section 408 if it was so intimately connected 
with the charge under section 477A as to form part of 
the samo transaction. GENDLAL CHIMANEHATL v EM- 














pero, 16 Bom. L. R. 80; 15 CR. L. J. 292 500 
—_—— s. 437 741 
——— S. 438 188 





S. 438—Power of Dis- 
trict Magistrate to make reference to High Court in 
cases tried by Sessions Judge. 


‘It is very much doubtfal whether a District Magis- 
trate is entitled, as a matter of law, to make a refer- 
ence to the High Court for enhancement of sentence 








` in a case tried by a Sessions Judge. Even if he is so 


i 


entitled, the procedu:e is extrem:ly inconvenient. 
Emperor v. Ganga, 12 A. L. 3.5.9 100 


Order of acquittal Right of appeal - High Court, 
power to interfere in revision—Practice. 


Tt is against the practice of the High Court 
to interfere in 1evision with orders of acquittal. 
The right of appeal incase of acquittal ia vested 
in the Local Gov: ent and not in the District 
Magistrate, but į he latter to 
move the Loca 
Emperor v Gu 
L J. 804 


























TR Ss. 
Wi KAN 
of evidence —Reé, 4, Ka 

Miller and ae rai 
discretion of a Hig. a, 
going into the question < ° re of evidence. 

Sankaran Nair, J disen KA KAKI ,, ere has been 
misappreciation of evidenca < A Pek 6,74 person 
claims to ba hea:d to show thar? S %%o vurts have 
misappreciated that evidence, ani, “Ye È has been 
unjustly convicted, itis not open “te. sudge to say 
that itis within his discretion to permit or refuse 
Lim to do ro or not. 

No dou t, the sactions only say that the High 
Court may interfere in revi ion, but “may” ithe only 
word that could be used. VILLAGE Mcnsir RaMa- 
swans Gounpen, In re, 15 Cr. L. J. 285 493 


—— S. 439 (5) 512 


— Ch. XXXII — European 
Britia Subject — Special procedure—When accysed 








439 - isappreciation 


OE Si ion, it is in the 
kN 8, riso its power of 
NG 
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European British Subject, he must be informed of 
his right to be tried according to special pror 
cedure. 


Where the accused, a European Rritish Sub- 
ject, was not informed of his right under the 
law to be tried according to the procedure 
Jaid down for the trial of European British Sab- 
jects the trial was held to be bad. CLARKE A, 
A. M. v. Banaper Misra, 18 C, W. N. 3&5, 15 Cr, 
L. J. 297. 505 


S. 476 479 


Sa 476—Steps taken five 
months a,ter close of trial— Order without jurisdiction, 


Where a Magistrate acts under section 476 of the 
Code of Criminal Procedure, five months after the 
close of the trial, and there is no explanation for 
the delay, the Magistrate acts without jurisdiction. 
KSHATRI Siva SINGH, In re 





























S. 488 -Maintenance of 
child— Mother's ability to maintain— Father's obliga- 
tion—Bena, fide offer to maintain tf child lives with 
him. 


A father is bound to maintain his child whatever 
the porition of the mather may be and merely sendirg 
a man to goand ask the child to come and live with 
the father does not amount to an offer to look after 
bim and cannot absolve the father from his responsi- 
bility to maintain him. Mi TREIN v. NGA Po NYUN 
7 Bur. L. T. 34; 16 CR. L. J. 278 486 





aan mms. 494 478 
— aan aan mn Sa 497 631 
_ SS. 503 700 


— 











ss. 503, 52 2— Com. 
mission ~ Local inquiry—Case of wrongful restraint 
by obstru-ting path—Jurisdiction of Magistrate to 
trsue conmission fur local inquiry — No notice taken 
by Magistrate of Commissioner's report or evidence— 
Accused misled — Further oppo: tunity to be given for 
adducing evidence. 


The petitioners were convicted of wrongfully 
restraining the complainant by obstructing a path 
along whioh he was entitled to pass. They applied 
for a local inquiry and the Magistrate ordered u 
local inquiry by a Pleader who ultimately made a 
report, but no notice was taken either of the report or 
of any evilence on which it may have been based: 


Held, that the Magistrate had no authority to issue 
the commission, and the accused must have been 
seriou-ly misled by it, for they must have thought 
that the Magistrate would pay attention to its result 
ahd they might well have refrained from producing 
witnesses; and that, therefore, they should have a 
further opportunity of adduci.g evidence. 


No order under section 52°, Criminal Procedure 
Code, can be passed unless there has been disposses. 
sin from immoveable property. Moar KHAN v. 
Gayzoppin Sarina, 18 0. W. N. 339; 15 Cr. L. J 302 


510 

ss. 514, 523, 531, 
537—Bond for appearance ~Non-anpe rance, fore 

~ feiture for-—Court to order forfeiture, jurisdiction of. 
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Where the accused gavea personal bond for ap- 
pearance before a Magistrate and failed to appéar 
b2fore him on the date fixed anda notice was issued 
to him to show c:.use why the bond should not be 
forfeited and in the meantime the case was trans- 
ferred to another Magistrate: 


Held, that the latter Magistrate had no jurisdiction 
to order the forfeiture of the bond under seotion 514 
of the Criminal Procedure Code. 


Section 581 of the Criminal Procedure Code relates 
only tə proceedings in a wrong place and cures 
defects as to local jurisdiction. Mia Husex ABC 
Bauman, In re, 16 Bow. L, R. 8f; 15 Cr. L. J. 295 








503 
—— S. 522 510 
—_— S. 522—-Order passed 








twenty months after decision of Criminal case, whe- 

ther legal. 

Seotion 522 of the Criminal Procedure Code is 
not mandatory but marely says a Court may pass 
a possession order. Such an order under it need 
not be passed simultaneously with the conviction 
in the criminal case. Therefore, where an order was 
passed twenty months after, tnt the delay was duly 
explained, the order was unheld as properly passed. 
Gautas MUHAMMAD v. Karam Singa, 14 P.W. R. 
A914 Cr; 112 P. L. R. 1914; 15 Cr. L. J. 275; 15 P. R. 














1914 Cr. 483 
iene S. 526 489, 731 
-— $.5265 — Transfer — Magis- 


trate putting questions to witnesses prejudicial to 
accused ~ Suficient ground for transfer. 


A Magistrate on the assurance of the Police 
peshi clerk’ in his Court asked a witness whether 
accused had ever been challaned in a badmashi case: 

Held, (1) that it was improper for the Magis- 
trate ta pat such question, unless he had satisfied 
himself on the highest and best information that 
there was some renal foundation for the faots 
mentioned’ in the question The assurance received 
from the Police peshi clerk in his Court was 
quite insufficient to justify euch a question. 


(2) that the action of tha Magistrate was 
sufficient tu cause the accnsel to apprehend that a 
. fair and impartial trial wouli nob be had and that 
the case should be transferred. SURAJ PROSAD v. 
EMPEROR, 12 A. L. J. 50; 15 CR. L. J. 234 186 


S. 526 -Transfer of 


case ~Faic and impartiul trial not e: pected, 














Where it has not beon shown that afair and im- 
partial trial cannot be had or that an order of transfer 
is expedient in the interests of justice, a case 
cannot be transferred from one Conrt to another. 
GuHANSHIAM DAB č, Emperor. 15 Cr. L. J. 268 
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—— — SS. 525—~ Transfer of 
criminal czse~—Impartiality of Migistrate not doubt- 
ed. 

N and four other persons were put on their trial, 
the fromér under section 411 an! the latter under 
section 391 of the Indian Penal Code. Thecas3 of N 
was subseqnently separated from that of the other 
four accused. The Magistrate proceeded frst to dis- 








OASES. [1914 


Criminal Procedure Code ~concld. 


pose of the case under section 881 which resulted in 
conviction. The case under seotion 411 was then 
taken up: 

Held, that as there was nothing to find that the 
Magistrate would not try the case with perfect 
impartiality the case could not be transferred. 
NATHIMAL v. EMPEROR, 15 Cr. L. J. 253 + 


S. 526 - Transfer, grounds 





for. ` 

An appeal was preferred to the Sessions 
Judge from a corviction under sections 823 and 
325 of the Peral Code. The Sessions Judge 
after hearing arguments came to the conclusion 
that if an offence was committed at all, it was 
one under sections 394 and 397, Indian Penal 
Code, and that the convicting Magistrate had no 
jurisdiction to try a case of so grave @ nature, 
He accordingly set aside the convictions and sen- 
tences under sections 323 and 323 and directed 
the accused to be committed for trial on 
charges under sections 385, 394, 397 and 325 of 
the ( ode: 


Held, that the ciroumstances did not justify a 
transfer of the case from the Court of the 
Sessions Jndge who had directed the commitment 
and re-trial RAM Bewar v. EMPEROR, 16 Cr. 735 








367 

— eo Ss. 526, subss, (8) 
727 

— — — aan S. 528 722 

~— ——~ —— —— ss. 529, 531 503 


—— aaa mn Sa 537 478, 498 
503 


s. 540 743 


S» 56 2— “Dishonest mis- 
appropriation and cheating,” meaning. of—Penrl 
05, 417, 418, 419, 










ected by context, 
when sudit restriction would reduce them to mere 
surplusage. 

The words “dishonest misappropriation” in section 562 
of the Code of Criminal Procedure apply to the offence 
of criminal misappropriation in all its forms and are in- 
tended toinclade offences punishable under section 404 
as well as under section 403 of the Indiañ Penal Code. 
Similarly, the word“cheating”in the same section covers 
the offence of cheating in all its forms and is intended 
to include offences punishable under sections 418, 419 
and 420 as well as under section 4'7 of the, Indian 
Pena! Code. Har Narayan v. Raw Das, 12°A. D. J. 
465: 15 Cr, L. J, 675 743 


Criminal trial —Witness re-called on order of 
prose: uting officer —Magistrate — Jurisdiction —Crimi- 
nal Procedure Code (Act V of 1898, s. 540, 


A complaint for misappropriation of Government 
moneys was filed by the order of an Assistant Col- 
lector. After the close of the case for ‘the prosecu- 
tion, the Assistant Collector directed the Magistrate 
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Criminal trial—coneld. 


to re-call and re-examine two of the prosecution wibe 
nesses amat the same time interviewed these witnes- 
ses and crdered them to give evidence. The Mzpis- 
trate complied with the Assistant Ccl‘ector’s 
direction: i 
Held (reversing the conviction and sentence’, 
that, as the Magistrate had virtually abdicated his 
magisterial function and become a mere delegate of 
the Assistant Collector, the trial was without juris- 
diction. : NABIBUK v. EMPEROR, 7 S L. R. 82; 15 Cr. 
L. J. 875 743 


Custom. See HINDU Law; PRE-ENPTION. 


—-—Adoption—Acopted son dying 
with ut lineal descendants - Succession to ancestral 
property and to self-acquired property of adoptor. 





According to general pgricultural custom, the 
collaterals of an adoptor succeed to the ancestral 
property of the adoptor on the death of the adopted 
son without lineal descendants, bat in the case of 
self-acquired property of the adoptor,the succession 
devolves not upon the collaterals of the adoptor 
but upon the heirs of the adopted ton. 

Special custom must, therefore, be established if 
the collaterals of the adoptive father claim the self. 
acquired propety of the latter. Jor Ram v. HARDA- 
WARI, 22 P. L. R. 1914; 27 P. R. 1914 


-Alienation — Awans of Talagang 
Tahsil, Atiock Listrict— Powers of father. 


An Awan of the Talagang Tehsil, who has sons 
living, has not unlimited powers when dealing with 
ancestral property, MUHAMMAD KHAN v. DALEL, 42 
P. L. R. 1918 y34 


Khatri traders of Mouza 
EKhairabad, Jullundur District —Hindu Law or cus- 
tom, test jor applying —Piesumplion, 


The mere fact that the Khatri traders of 
Mcuza Khairabad, Jullundur District, have owned 
land for sik or seven generations does not creute 
any presumption in favour of their being govern- 
ed by agricultural custom in matters of alienation. 

The primary test for determining whether agri- 
caltral custom or Hindu Law applies is whether 
agiiculture is followed as a chief means of 
livelihood. 

In the case of Khatris, the initial presumption 
is that they follow Hindu Law. Haxixat RAI v. 
Ram Saran Das, 16 P. R. 19.4; 180 P. L. R. 1914 

154 
e oe a — Rohtak District—Onus of 














— 


In the Rohtak District, there is no custom em- 
powering an agricultural proprietor to deal with his 
an.estral property as he likes. 

‘The onus of proving so exceptional a custom lies on 
those who affiim it. Bopauv. KirPA, 148 P. L. R, 
1014; 76 P. B. 1914 2li 














Widow— Widows rights in 
absence of collaterals — Patti, owners of- Ri, ht to 
contest widows alienation--Onus of proof--Wujibe 
ul-arz Instances, 


A widow’s estate is a limited one butit is only 
limited for the benefit of reversioners, Where 
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Custom-—conitd.} 


there are none, she is to all intents and purposes 
an absolute onner. 

Where the proprietors of a patli, who were not 
a compact body, but belonged to miscellaneous 
tribes, sued for possession «f a land willed away 
by a widow in favour of her biotLer’s son, on 


the ground that the widow had no power to 
alienate «xcept for necessity, and that, in the 
absence cf collaterals, they were entitled to 


succeed: 
Held, that the onus lay cu the plaintiffs. ALLAN 
Dirta v. Gacura, 3 P. R. 1914; 129 P. L. R. 1914 
127 
— family—Service land—Inalienabili. 
ty- Efect—Seivice land 1emaining in family 
for long period cf ycars and descending by 
1ule of primegeniture 221 


of dhar-dhura (deep stream 
bonndary)—Jyrar.namaa or declarations filed by 
riparian owner 


—— Hindu Law—Ghirths of the Kangra 

District. 

As among Ghirths of the Kangra District no 
custom either in favcur of or against the right of 
succession of brother’s daughters and theis sors hag 
been proved, the Hindu Law shall prevail. NIHALA 
v., Buurt, 10 P. W. R. 1914; 23 P. L. R.1194 4198 


Malabar Law—Crulans— Delega- 
tion or alienation of powers — Proof 141 


Mauza Girote, Tahsil Khushab, District 
Shahyur— Suhmersion cf malik qubza’s land—- 
Emersion—Special custom—Burden of preof. 

In the village of Girote, Tahsil Khushal, Dis. 
trict Shahpur, a special custom exists whereby 
a malik gáza, whose land is submerged, loses 
all his+froprietary rights in that land and on its 
re-appearance it becom:s the exclusive pnoperty of 
the full owners of the village, 

The opus of provir g a special custom lies on those 
who affirm it. MUHAMMAD CHIRAGH KHAN v. ANIR 
Cuanp, 18 P. R 1914, 38 P, W, R. 1914; 110 P. L. R. 
1914 276 

— Slridhanam —Widow of Agam. 
badia caste — Succersion—P'arents succeed in prefers 
ence to hu, band’s kindred. 

Acarding to custom, the stridianam property 
of a widow of the Agambadia caste, who leaves 
no issue, yoes to her parents and not to Ler 
husband’s kindred. VELLAICHAMI SEKvar v. Mame 
MUNDI SERVAI 124 


—— — Succession — Daughter — Colta. 
terals— Female descendants — Muhan madan Jats 
of Sanawan Tahsil, Muzoffargarh Lists ict—Selj-ac« 
quired property— Ancestral property. 

In the Muzaffargarh District the rights of females 
are very generally recognized especially among Mu» 
hammadan Jata and Pathans, 

The word aulad, when used with regard to success 
sion in atribe which recognizes females as heire, must 
be t ken to include female as well as male heirs. 
SULTAN v, ALI Mupamaan, €6 P, L. R. 1914 525 


= ——  Usmari Sheikhs of Gurgaon 
—Daughter nt caciuded by collaterals cf eighth 
degrea. 
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Custom—contd, 


Among the Usmani Sheikhs of the Gurgaon District 
daughters are not exelnded by collaterals eighth 
degrees removel. 

Usmani Sheikhs admittedly stand on the same foot- 
ing as Qureshies, Sadigis and Ansaries, in that they 
all are what are commonly described as true Sheikhs, 
tracing their origin from Arabian. Gosia BEGAM v. 
Unep Ant, 21 P. R. 1914, 147 P. L. R, 1914 54! 


m mra — Suit, right of --Lambardar, castomary 
agent of proprietary body, whether can sue alone 


= — Transfer of reversionary rights by some 
yeversioners to another rerersioner, validity of —Ac+ 
< quiescence — Waiver — Assignment — Relinquishment — 
Reversioner suing for pre-emption, uhether debarred 
from contesting validity of alienution—Necessity— 
Rteversioner only bound to pay amount paid by origi» 
nal vendee for necessity -Immaterial what pre emptor 
might hare paid in respect of alienation — Deed of re- 
linquiohment by some veversioners in favour of others 
—Tuntamount to assign nent — Valid. 


All that was decided in Tata yv. Abdullah Khan, 
66 P. R. 1897 (F. B.) was that among agricul- 


turists governed by customary law a rever- 
sioner of @ deceased male proprietor, whcse 
widow is in poss2ssio. of his estate, cannot 


transfer kis reversionmy rights to a stranger so 
ag to engraft tho latter into the family and to enable 
him to contest any alienations made by the widow 
to the prejudice of her husband’s reversioners, The 
Full Bench ruling is no authority for the proposition 
that one reversioner of a deceased male proprietor 
is legally incapable of transferring his rigùts of 
guccossion to another reversiouer. 

By bringing a ssit for pre-emption in respect of 
an-ulienation by a widow, æ reversioner must be 
taken to have admitted that the alienation was 
legally valid, and his sons are bound by their 
father’s recognition of the validity of the alienation, 

Although a pre-emptor might have paid a larger 
amount before obtaining porsession of the land 
alienated by a widow, a reversioner in & suit 
challenging the validity of the alienation cannot 
be called upon to pay tothe sail pre-emptor more 
than what was advanced by the original vendse to 
the widow for a necessary purpose. | 

Where some of the revorsioners ofa male proprietor 
executed a deed of relinqnishment of their shares in 
favour of the other reversioners in consideration 
of the latter having undergone much trouble and 
expense in connection with a declaratory suit which 
they had successfully fought in respect of an 
alienation by the widow of the said male pro- 
prietor: ; 

Held, that the deed was in effect and must 
be treated as a deed of assignment of reversionary 
rights, and since the assignment was made by 
some of the reversioners in favour of the 
remaining reversioners, it was a peifectly valid 
assignment. GUJAR V. AULIYA, 184 P. L. R. 1914: 7 
P. R. 1914 
———- Of village, proof of—Ikrar i-mali- 

kan-e-deh dictated by landlords alone, how far proof 

of custom recorded therein— Admissibility of evidence 
a-Instances, citation of, in proof of custom, if indise 
pensable— Trees, transferability oj. 


INDIAN CASES. 


{1914 
Custom —conold. 


The entries in Ikrar-i-malitan-e-deh recording a 
village custom as stated by ths landlord is, in the 
absence of fraud or grievous error, biading upon 
persons whose interests are affested by reason of 
those «ntries, even though the said entries were not 
prepared inthe presence of, and were not attested 
by, such pergons. 

Statements in Ikrar-t-malikan e-deh and kindred 
doouments regarding a custom are admissible in 
evidence to prove the custom. 

Tt is vot an indispensable condition to cite instances 
in proof of an alleged castom. Sanar PERSHAD v. 
BALAK Ram, 1 0. L, J. 78 


Cutchi Memons —Hindu Law of inheritance 
and succession—Joint family property—Cutchi son 
does not acquire interest in jather's inherited pro- 
paty. 

The invariable and general presumption in the 
case of Muhammadans is thab they are governed 
by the Muhammadan Law and usage, and it lies on a 
party setting upa custom in derogation of that law 
to prove it strictly. In matters of succession and 
inheritance, however, the Khojas and Memons are 
governed by the Hindu Law as applied to separate and 
self-acqnired property. 

Under the Hinda [aw there is no sach thing as 
succession and inheritance to joint family property 
and as tuuh the law of joint family property is not 
applicable to Cutchi Memons. 

Therefore a son of a Cutchi Memon does not aoc- 
quire by birth an interest in property inherited by 
his father by the law of inheritance and succession. 
MANGALDAS v. ABDUL Razak, 16 Bow. L.R. er 
Dahyak right, when confers under-proprietary 

right upon holder of former right -Cash dahyah 

right, whether connotes right ¢o possession —J aris- 
diction of Civil and Revenue Courts—Transfer- 
ability of dahyak right—Preferential right to lease, 
whether transferable —Holder of dahyak right and 
of preferential right to lease, whether an under- 
proprietor—Refusal of Settlement Court to grant 
sub-settlement to lessee of whole village, one of 

I 

Damages for breach of warranty—Vendee’s 
previous contract with third person—No notice of 
this to vendor of goods—Vendor’s liability 949 


aa mm y illegal lery of —Salvage—Rules framed 
by Government under G. O. No 586 Rev, dated 3rd 
November 1898, validity of— Proprietary rights of 
Government— Floating drift-uwood— Common law right 
of Crown, 


In a suit by the owner of certain drift-wood float. 
ing in the iver Godavari against the Secretary of 
State for India in Council and two other defendants 
for recovery of damages on «account of salvage 
illegally collected from him ander rules framed by 
Government under G. O. No. 586 Rev, dated 8rd 
November 1896: 

Held, that the plaintiff was entitled to recover the 
sum from the Secretary of State for India in Council. 

The dift-wood salvage rules contemplate full 
proprietary rights of Government in the drift-wood 
and as such the rules promulgated by Government 
under G. O. No. 56 are ultra vires, because the 


‘Vou. KKN 


Damages —coneld. 


ownership of a river does not necessarily imply 
the ownership of the drift-wood therein. The Com- 
mon Law rights of the Crown under English Law to 
all unclaimed wrecks includircg flotsam, jetsam, lagan, 
etc , in territorial or tidal waters are not more exten- 
sive in India than in England and do not apply in this 
respect, Manpavinut SUBBA Row v. Goppa LAKSI- 
MAYYA, 15 M. L. T. 121 


— am — , measure of ` 405 
————Suit for injunction and damages — Execu- 
tion proceedings—I} damages can be ordered to be 

ascertained in caecution. , 

In a suit for injunction and damages, it is altogether 
beyond the authority of the Court to leave the ascer- 
tainment of damages for determination in execution 
as if they were mesne profits. Moura Baxsu ». 
STRUGHAN Des DIABAL 595 


Dar-«-patnidar. See PATNI TALUKS REGULATION, 


Dattaka Chandrika, authoiity of, 
HINDU Law. 


Declaration, suit for, that defentants are not 
under-proprietors — Prerious decision of Rerenue 
Court holding defendants to be something more than 
ordinary tenunts—Subsequent decision of Revenue 
Court holding defenlants to be under-proprietors — 
Cause of action, acciuil of —Lessee under Seltlement 
Court decree vacating holding for five years and 
getting it back on new leave not different from terms 
of decree, effect of—Ouster-Dahyak sight, when 
confers under-proprietury right upon holder of farmer 
vight—Cash dahyak right, whether connotes right to 
possession — Jurisdiction of Civil and Revenue Courts 
— Transferability. of dahyak right ~ Preferential right 
to lease, whether transferuble~Holder of dahyak 
right and of preferential right to lease, whether an 
under-proprietor ~Refusal of Settlement Court to 
grant 3ub-settlement to lessee of whole village, effect 
oj—Costs—Court fee paid on withdrawn part of 
claim, uhether dllowable as costs. 

In a suit between the parties the Revenue Court 
decided that the status of the defendante was not that 
of ordinary tenunts In the next case between the 
parties the same Vourt held that the defendants were 
under-proprtietors. Then the plaintiff brought a suit 
in the Civil Court for a declarati m that the defend- 
ants were not under-proprietoré: 

Held, that the cause of action for the citil suit 
arose not with the previous decision but with the 

„entry of the defendants’ names in the under-pro- 
prietary khewat under the subsequent order of the 
same Court. 

Where a lessee under a Sattlement Court decree 
vacated his position as such for five yaara and then had 
a new lease of the holding granted to him not mate- 
rially inconsistent with the terms of tha Settlement 
Court decree: 

Held, that the rights of the succossors-in-interest 
of the lessee under the Ssttlemant Court desree wero 
not destroyed or diminished, as the ouster did not 
last long enough to bar their rights by limitation. 

A dahyak right, 4. e., a 1ight to ten per cent. of the 
rent roll, unless accompanied by possession otherwise 
than by favonr or force, does not necessarily connote 
that the holder of that right has also an under- 
proprietary right in the lend. 





See 
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Declaration—concld, 


A cash dahyrk right does not necessarily carry n 
right to possession. , 

It may be open toa Civil Conrt t> declare that a 
tenant holds under a decree of Court, leaving it to 
the Revenue Courts to desido in detail upon the 
rights. liabilities and other incidents of that tenancy. 

A dahyak right ia, ordinarily speaking, transferable. 

A preferentiul right to a lease does not become 
transferable even if coupled with a dahyak right. 

A dahyak right coupled with the right to claim a 
lease over the total of villages by preference to all 
comers does not, therefore, confer on the lessee an 
under-proprietary right 

The refusul of a Settlement Court to grant a sub- 
settlement toa lessee of the whole village conclu- 
sively shows that the lessee is not an under-pro- 
prietor. 

The Court-fee paid on that part of the claim which 
is subsequently withdrawn_ cannot be allowed as 
costs. Ham Jiyawan v. MOHAMMAD ABDUL Hassan 
Kuan 231 


Defamation. See Penat Copr, s, 499, 
-_ Caste—Panchayat—Jurisdiction 301 


Gros; libel ~ False imputations — Justi- 
fication— Absence of due caro and attention— Bail 
—Charge to Jury—Misdirestion—Privy Council 
practive—Criminal appeal ~Royal prerogative— 
Constitutional and adininis rative reason —Court of 
Criminal Appeal in England, rules and procedure 
of, how far binding on Privy Council 6 

















Privileged —Imputution contained in 
petition to higher aathorities for redress of griev- 
ances 48 

Dhar Dhura. See Cusrom. 
Diary not used to refresh memory, whether evi» 


dence—Improper admission of such diary, whether 
suficient ground for interference 


Digwari tenure in Birdhum — Nature of 
tenure— Government's approval of heir—Sanction of 
Government, whether solely matter for executive au: 
therities — Power of Ciril Court to interfere—Power 
of Government to supersede heir of Ghatwal, though 
fit person. 


A Digwari tenure 
Ghaitwali tenure. 

These tenures are hereditary, tnough not governed 
by the ordinary rules of inheritance, and are snbject 
to the condition of the Government’s approval of the 
heir. 

Hell, per Fletcher, J.—"3anction” in its ordinary 
signification means prior approval and implies a 
power to disapprove It would be contrary to the 
practice in Indiy to hold that the approval of a 
person to hold an appointment in an acting 
capacity is an approval of him for the permanens 
936. 

4 Approval of Government of the ofisə of Digwar 
is n matter solely for tha Exaautive Authorities. 

Tae Civil Courts cannot interfere to  re-instate 
a Ghatwal wh» hes been dismissed by the Police 
authorities from the land which ke formarly held 
as Ghatwal. 


in Birbhum is similar to a 
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Digwari tenure in Birdhum—coneld. 


Therefore, ihe Courts cannot interfere in favour 
of a person who has never been in fact appointed asa 
Ghatwal, 

Held, per N Chatterjea, J.-Where a Ghatwal is 
dismissed. and has no male member of ths family 
fit to be appointed at the time of his dismissal, 
there isa forfeiture of the tenure as far as his 
family is concerned, becanse the estate cannot re- 
main in abeyance for the benefit of the heir who 
may be subsequently born. -And where in such a 
case a stranger to the family is permanently 
appointed in his place, a saubsequently born son of 
the dismissed Ghatwal on the death of the latter 
and after the tenure has passed to another family 
cannot claim it on the ground that it is his hereditary 
tennre. 

The Government cannot disapprove of the heir of 
a Qhatwal or withhold its sanction upon any gronnd 
it likes and apart from the question whether he is a 
fit and proper person, 

Consequently the heir of a QGhatwal, although 
fit, cannot be superseded by a stranger. HEMRNDRA 
Nata Roy v. UPENDRA Narain Roy, 18 CO, W. N. 


1036 849 
Divorce. See Brnpnist Law. 


Divorce Act (IV of 1869), ss. 7, 45— 
‘Principles and Rules’, meaning of — Civil Proredure 
Code (Act V of 1908‘, O. XVIII, r. 1—Restitution of 
conjugal rights, suit Jor— Mars inge ceremony ad- . 
mitted—Coercion and nan-consent pleaded—Right to 
tegin. 


The words “principles and rules” nsed in section 7 
of the Indian Divorce Act refer to rules of guasi-sub- 
stantive rather than of mere adjective law. 

Where in a suit for the restitution of conjugal 
rights Ly a husband the wife admitted the marriage 
ceremony but pleaded coercion and non-consent: 

Held, that having regard tothe words “principles 
and rules” in section 7 of the Indian Divorce Act and 
to scction 43 of the same Act, and Order XVIII, 
rule 1, of tte Coce of Civil Procedure, the right party 


to begin the case was the defendant. TUYURIAMMAN 
v, Santiago, T Bur. la, T. 129 42 
S.: 45 242 








Document- Execution of document—Pardah- 
nashin lady, conveyance by | 10 





Material alteration, suit based on. 





Where n document has been materially altered so 
as to cast a definite liability on a party, the suit based 
thereon should be dismissed. GANGA NATH v. TAJA, 
28 P. W. R. 1914; 70 P. L. R. 1914 596 


Privilege —Adverse inference from 
nen production when document privileged- Claim 
cf privilege 


Drainage Act Vi B.C.of 1880), ss. 
28 2), 31, 36, 354A, 33 "782 


Drainage Gues—Insialment bond executed by 
yropricters in favour ef Government to pay drainage 
dues — Suit for rartition-~Appointment of Receiver — 
Saie of property by Receiver to third person subject 
to drainage duea—-Non-payment of instalments due 
by proprictors— Liability of third, person to pay in- 
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Drainage dues —coneld, 


stalments —Public Demands Recovery Act (E B. O. of 
18354, s. 7—Drainrge Act (VI B. C. of 1830), s. 28 
(23, 31, 36, £6A, 38. 


The propi ietors of certain properties executed in 
1898 in favour of the Secretary of State an instalment 
bond under section 37 of the Bengal Drainage Act,’ 
1880, for the payment of the amount which they were 
liable to pay under the termsof the Act. There was 
2 partition suit in respect of the properties, in which 
a Receiver. was appointed who sold the properties in 
suit to the plaintiff subject to the drainage dues. The 
proprietors having made default in payment of some 
instalments, a certificate was filed in the Collectorate 
against them. When the estate passed into tho pos- 
session of the Receiver his name was added and after 
the plaintiff’s purchase her name was added. The 
plaintiff's objection to this procedure having been 
rejected, she instituted this suit: 


Held, that, under section 38 of the Drainage Act, 
the person liable to satisfy the engagement entered 
into with the defendant was the person who give is 
tha under the terms of that section the provisions 
contained in the Public Demands Recovery Act, 
1895, for summarily recovering the amount remaining 
due under the terms of the engagement, could be put 
in force against the persons who gave it; that as the 
plaintiff did not give it, she was nota person liable to 
pay the public demand within the meaning of sec- 
tion 7 of the Publio Demands Recovery Act: and that 
no revision of the certificate having taken place under 
section 3GA of the Drainage Aot, the plaintiff was 
not bound to pay the instalments, NAGENDRA Bana 
CHOWDHURANI v. SECRETARY oF STATE, 180. W.N. 
944; 19 0. L. J. 610 782 


Dying deciaration, not bearing signature of 
deceased, whether admissible —Proof, oral testimony 
of person who may have heard it. 


A dyivg declaration not reduced to 
must be proved by the oral evidence 
persou who heard it. 

When a Police 
declaration, he 
reference to the 
read at the time. 

Such notes, to be themselves admissible in evi- 
dence as proof of the statement made then by tho 
dying person, must hear the signature of the depo- 
nent. BHAGWAN v. Emperor, 10 N. L. B. 19; 15 Cr. 
L J. 243 19 


writing 
of any 


Officer is testifying to such a 
can refresh his memory by 
notes he may have made or 


Easement—Light and air—Obstruction—Test of 
right — Nuisance — Substantial interference with com- 
fortadle enjoyment - Blocking up plaintif’s window to 
ealent of three fourtha. 


Tho test of the interference of the right to light 
and air is whether the obstruction complained of is a 
nuieance- in other words, whether there has been a 
substantial interference with the comfortable enjoy- 
ment of premises. 

The fact that a wall has been erccted right against 
the window blocking it upto the extent of three- 
fourths would renger it very probable that there has 
been a substantial interference with the access of 
light and air, but the question must be decided upon 
evidence when the defendant asserts that there 


Vol. KAIN 


Easem ent—coneld. 


has been no such obstruction. The mere fact that 
the wall erected by the defendant isin close proximity 
to the window of the plaintiff’s house, is not decisive 
of the matter. BANOMALI Roos v, MOKUNDA Lat 
Grose | 95 


Ejectment suit—Burden of proof. 


Tn an ejectment suit the plaintiff must prove his 
title; but when he prodneesa title-deed which prima 
facie proves his title, the onus shifts to the defendant 
to show that the title-deed does not represent the 
trne state of the facts of the case. SUKIRA NAINAR 
v. VIRASAWMI PILDAI 8 


Ejusdem generis, principle of tit 

Embezzlement. See SEYCHELLES PENAL 
Cons, s. 216. 

Encumbrance Certificate.-Oral ap- 


plieation to produce 


Endowment—Hindu Law—Power to appoint 
mahant, in whom vests 18 


Enhanced rent, condition to pay—When 
penal 358 


Equitable mortgage -Facts tobe proved 
— Danosit “of  title-deeds—Property outside 
Bombay —Proof of intention 14 


Estoppel —Benami—Transfer to defraud ere- 
ditors — Creditors not defrauded 620 


—— -—— —— Benamidar and real owner— Transaction 
entered into by Benamidar alleged to be unauthorised 
by real owner—Franud 333 


-——-—— —- Contract by minor void —Misrepre- 
sentation—Minor representing himself major, 
whether minor can subsequently plead mings 


——~ -— — Er parte decree, cancellation of, suit for 
— Decree obtained by fraud—Olaim, falsity of, effect 
of plaintiff’s knowledge as to— Fraudulent cons 

9 


~—-—-— Landlord and tenant~Notice of higher 
rent 

~— —~—-— Mortgage snit -Defendant setting up 
permanent tenure created before mortgage— De- 
fendant, if estopped from setting up tenancy 
before mortgage—Benamidar defendant in mort- 


gage suit, estoppel against, whether binds be- 
neficiary 762 











Not stating first mortgage in sale 
proclamation —Misrepresentation 
~——-—Reveisioner accepting mortgage of land 


sold by widow, whether estopped. 
A reversioner who unknowingly accepts mortgage 


cf a land sold‘ by a widow is not estopped 
from contesting the sale, if he understood the 
vendee to be mortgaging not what he had 


parchased from the widow, but his own share. 


Susra wv. Hayat MUHAMMAN, 32 P.W. R. 1914; 
108.P. L. R. 1914 525 


European British Subject—Special 
” procedure--When accused European British Sub- 

ject, he must be informed of his right to be 
` tried according to special procedure 
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Evidence, acceptance 
to show entry incorrect—Record of Rights 


as—Barden of proof 
604 
—— Arbitration proceedings—Clerk taking 
note of evidence—Note, whether admissible 


= 





—— 





Compensation — Market-value — Price 
paid by owner 542 





—_— Entries in books of Hardwar priesis, 
their importance, if made ante litem motam— 
Joint ownership of an open plot of land, remote 
bearing on relationship of such owneres— Oral evi- 
dence of persons as to relationship having no means 
of knowledge. 


Entries in the books of Mardwar priests, if proved 
to have been made ante litem motam, would be of 
great value in establishing a pedigree table 

The fact thatan open plot of Jacd is the joint 
property of a large number of persons residing in 
the same locality has a very remote, if any, 
bearing upon the relationship inter se of the joint 
owners. 

Oral evidence of persons who have no means of 
knowing the alleged relationship and are intor» 
ested in the success of the case supported by them 
cannot bo of mneh valne for the purpose of proving 
an issue upon the decision of which the title to 


roperty ofa large valne depends. Ram SINGH 
DAULAT Since, 171 P. L. R.1914 97 P. W, R. 
1914 550 





——Tand Acquisition— Bustee Jand—Market- 
value—Evidence relating to under-tenants and rents 
paid by them whether relevant—Value of other 
lands, which are not bustee lands, in the neighhonr- 
hood, if relevant 412 


—— —- — Mortgage -Proof of copy from registration 
—Fined-rale holding ~Sub-tenancy in sir holding — 
Acquisition of fixed-rate holding — Land mortgaged by 
sub-tenant of sir —Mortgagee continuing in possession, 


effect of. 


The mere production of a copy of mortgaze-deed 
is not sufficient to prove the mortgage 

A sub-tenancy of sir hundin 1864 could not develop 
j d-rate tenancy. 
sa sega the fact were established that a sub- 
tenant of sir land moigagel hia piot with nogssession 
to a mortgagee and the sir rights vanishel and the 
mortgagee continued to hold as tenant and ocen- 
paney rights were acqniral, then the acquisition 
would enure for the benefit of the mortgagor and 
on redemption the latter wonld bs ontitled to 
possession. Mata PROSHAD V. GAJADHAR 
= —— Mortgage deed—T'ictitions entry—Pro- 

perty not in existence - Entry male to obtain 

registration at a certain place —Decreo—Conenr- 

rent findings —No evidence — Decision of law — Mis- 

take —Rectification of mistak: —Plerdings 637 


—- Out and out salo — Unregistered letter 
written next day to Convert sale into mortgige 
or to deprive it of its legal effect, whether 
admissible iu evidence 403 
man Recitals in deed, whether sufficient ovi- 


dence of necessity —Alienation by widuw — Legal 
veocessity— Oanus of proof —Nature of evidence 








505— 715 


< 
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Evidence-—concla, 





Relevancy—Statement made by accused 
— Question asked ky person in autlority— Admissi- 
lility of statement— Relevancy— Weight— Erglish 
Rules cf evidence, how far Linding on Supreme 
Comt of Hong Kong- Privy Ccuscil criminal 
appeal- Grounds for interference— Consideration 
of evidence 

~ Sale efore adjudication— Eridi ree 
given at insolvency proceedings, whether admi-sible 
egainst purchaser in proceedings under section 27 











, sufficiency of — Circumstantial evidence, 
nature of—- Theft of currency rotes— Opportunity 
. cf entering room not accused’s exclusively— 
Encashrent of stolen notes in presence of 
accused’s relation —Money in acensed’s possession 
after theft, not accounted for ratisfactorily SOI 


Evidence Act (1 of 1872), s. 3 25 
s. 13 773 


en a Sa Z4— Interpretation — Bock — 

Books of account ~ Regularly kept. 

An entry to be admissible in evidence under sec- 
tion 84 of the Indian Evidence Act must be shown to 
be in a book, that book must be a buck of acconnt, and 
that account must be one regularly kept in the course 
of business. 

(a) The term ‘book’ may properly be takèn to 
signify ordinarily a collection of sheets of paper 
Lound together with the intention that such binding 
shall be permancnt and the papers used collectively 
in one volume. 

(b) A book which merely contains entries of items, 
of which no account is made at any time, is not a 
book of account for the purposes of section 34 Tho 
Legislature did not intend to include in that cate- 
gory any record in which there is no process of 
reckoning. 

(c) The fact of regular maintenance and general 
accuracy of account-beoks, if not admitted, mu-t be 
formally proved by the cvidence of some person 
competent to speak to the facts. , 

The evidentjul value ı f account books will, of course, 
depend upon their formality and the thecks agzinst 
fraud secured Ly the method of keeping them, bat 
that is not to be confused with admissibility. As 
regards admissibility sectim 3k makes no difference 
between tke cash-tocks and ledgers of a large Bank 
and the day-bock of a house-keeper The difference 
lies in the weight to be given to the entries therein. 
Muxanpram v, DAYARAN, 10 N, L, R. 44 823 


S. 35—Report of official of Native 


18 
—~ S. 41 221,325 
aan S. 43 773 


S. 44 -Confirmation of Court sale in- 
duced by fraud ~ Ejectment suit bu auction-purchnser 

— Right of defendant in possession to prove plaintiff's 

fraud. 

Where the] hintif in an cjectment suit relies on 
his title as a purchaser in a Court auction itis open 
fo the defendants in possession of the property to 
show that such purchase was procured by fraud 
and, therefore, passed no title to the plaintiff. 
GNANTAR ROWTRER v. KRISENA AJYAR, L L. W. 208 I 











State 











{INDIAN OASES. 


{1914 


Evidence Act - concld. 


S» 63 (5)—“Seen”, meaning of - Oral 
cvidence of contents of document— Statement of illite- 
rate utiness aa to contents, whether sufficient. 

An oral account of the contents of a docnment 
given by some person who merely saw it with hia 
eyes but was unable to read it is merely the repeti- 
tion of what was told or read cut to him by some- 
Lody else The word ‘seen’ in clause 5 of section 
(3 of the Evidence Act means something more than 
the mere sight of the document. The clause con- 
templates the evidence of a person who having seen 
and +zamined the document is in a position to give 
Cirect evidence of the contenta thereof. Hence the 
evidenee of an illiterate person as to the contents of 
a document ia not sufficient within the meaning of 
the clause. Guore V, CHATRAPAL SINGH, 12 A. ut 
2°9 

— $S, 74- Evidence—Tublic document ~ 

Notice under s. 107, Criminal Procedure Code, 

whether public document — Proof cf identity of 

gersons concerned, tf necessary. 

A notice under section 107 of the Criminal Pro- 
cedure Code isa public document within the mean- 
ing of section 74 0f the Evidence Act, being the re- 
cord of the act of a tribunal, andin one sense the 
act of the tribunal itself. But it cannot come in 
witheut proof that the parties mentioned in it are the 
parties concerned in the question at issue abont 
which it is produced as evidence. SHEIKA AMJAD V. 
Lacaxı Kant Jaa, 18 C. W. N. 644 529 


— $. 90 773 
— Sa 91 975 


S. 105-Onus that game is game of 

“mere” skill 484 

-- — — Ss. 105, 114 -Proposal —Drawing 
list, whether proposal. 

A drawing list which set out on the first page the 
list of the winners diawn on a certain day in the 
month of May, and on its back containel the 
description: “The sweep for June is now open. Tt 
will close on the 20th June 918. Settling day 23 
Jane 1913. All tickets must be taken in the nime 
of a member etc.,” was held to bea proposal wishin 
the meaning of scetion 294A, Indian Penal Code. 
EMPEROR v, A. J. Coors, 15 Cr. L. J. 248; 7 Bur. i. T. 
187 195 
—— — S. 114 195 


S. 122 — Communications by hustand 
to wife— Disclosure by widow after husband’s death, 
whether permissible. $ 
‘The prohibition enacted by section 122 of the 

Indian Evidence Act rests on no technicality that 

can be waived on will bat is founded on prinniyleg 

of high import which no Conrt is entitled tu relax. 
Therefore, where a widow disclosed certain communis 
cations which had been made to her by her husband 
in connection with a murder, immediately before 
his death, her disclasnre was excluded from consider. 
ation by the High Cont on the ground that not only 
she could not be compclied to disciose those commnni- 
cations but that she should not have been permitted 

to disclose the same, for there was no one who did 

or could consent to the disclosure NAWAB How banar - 

v. Empsror, 40 ©. 891; 15 Cr. L. J. 303 Si 


S. 125 25 





























Vol, XXI) 
_Excise Act (XII of 1896), ss. 44, 57— 


Police officer, invested with powers under section 44, 

whether Excise Officer for purposes of section 57. 

A Police Officer invested with powers of an Excise 
Officer under sectibn 44 of the Exciso Act, is to be 
deemed an Excise Officer for the purpose of section 
57 of that Act, because he is an Excise Officer for the 
purposes of sections 26, 7 and 88 of the Act. Ew- 
PEROR V. SHIBBAN, 2 P. R. 1914 Cr; 188 P. L. B 
1914; 15 Or. L. J. 886 688 


waana mm c S, 57 688 
Excise Act (B. C. V of 1909), s. 46— 


Cocaine—Illicit possession—-Possession of cocaine ew- 
ceeding five yrains—Burden of proof of ‘authority 
under which cocaine was obtained. 

Under the Government Notification of November 
20th, 1911, it is an offence for any person other than 
those specified to have any cocaine at all except 
with medical man’s prescription, and then only five 
grains. In all cases, the burden of proof to show 
under what authority he obtained cocaine lies on the 
accused. Maxono Sanu v. EMPEROR, 15 Cr. UL. J. 
262; 18 0, W. N. 1023 


S. 67—Excise officers assaulted before 
they entered any house or made any arrest or search 
— Rioting—Separate ser.tence—Penal Code (Act XLV 
of 1860), ss. 147, 353. 


A Deputy Inspector of Excise received information 
that he would find certain persons in the act of 
illicitly distilling liquor, if he went to a certain vil- 
lage. He accordingly went with two Sub-Inspectors 
and a large number of peons, who actually saw. the 
acensed and their men removing the distilling 
apparatus But before they had time to enter the 
house and arrest those persons or to make any search 
whatever, the accused sallied out and proceeded to 
beat the peons. The accused were convicted of 
rioting and using criminal force to deter a public 
servant from the discharge of his duty: 

Held, that the assault upon the officers was wholly 
unjuetifiable and the riot was one of a very serious 
and lawless nature, that the Excise Officers were 
acting under section 67 of the Excise Act (V of 
19°9 B. C.); that before they had time to do any- 
thing lawful or unlawful in respect of any search, 
they were wantonly assaulted by the accused, and 
that as there was no search, it could not be said that 
there was a search not in accordance with law. 

A separate sentence should not be passed upon 
people convicted of rioting for the offence which is 
specifically stated to have been the common object 
of the assembly, unless a specific charge is laid 
against the individual members of committing such 
an offence. Therefore, persons who are shown 
to have committed a separate offence under 
section 35%, Indian Penal Code, should receive a 
separate junishment, even although the common 
object of the riot was to commit that offence, 
Prakash CHANDRA KUNDU v. Emperor, 15 Or. L. J. 
251, 18 C. W. N. 918 203 


Execution—aAppeal—Dismissal 
piosecution— Decree capable of 
of lower Court 


varene 





for want of 
execution, that 
649 





— —— Application by subsequent transferee of 
decree—Olbjection by judgment-dehtor—Courl’s duty. 
to ingutre. 
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Executlon—concld, , 


Where a subsequent transferee of a decree applies 
for. the execution of the decree, and the judgment- 
debtor contends that the transfer is fraudulent, that the 
prior transferee owes him a sum of money and that 
the subsequent. transferee took the assignment with the 
notice uf his claim, the Court should inquire into the 
contentions and find upon them and should not sum- 
marily refuse to recognise the assignment. KOTHAN- 
DAPANI NAIDU v. KUPPUSAWMY NAICKER, 1 L. W. 206 





951 

—~—~Aitachment of one member’s share 
—Jurisdiction of Small Cause Court 156 
——- —— Executable decree—Limitation 644 





Frandulent execution of decree—Suit 
far damages, whether barred — Damages, measure 
of 405 
— Informal application — Step-in-aid of 
execution. 


ån informal 








appleation, though infrncbuous, 
to cairy on the proceedings in execution, may 
still operate to keep the decree alive. SRINIVASA 
AIYANGAR v. Tirumauat Cuntry, (1914) M. W. N. 
872; 15 M. L. T. 337 99 





Mortgage-decree—Satisfaction of part 


of decree 

——-—— —No process issued--Money paid into 
Court by judgment-debtor, whether mone 
realized by the application 24 








cf rent-decree against other property 
* of dar-patnidar, if allowable 393 

Sale—Money-decree—Hy pothecation — 
Construction of Statute 632 





= 5; step-in-aid of—Property attached— 
Encumbrance Certificate—Oral application to 
prodace--Limitation Act (IX of 1908), Sch. I, Art. 
182 <5) 533 

—~— Whether pre-emptor can get posses. 
sion without re-paying the amount diawn by 
his creditor 869 
of decree -Application by alleged 
transferee of real decree—Judgment debtor 
served with notice—He parte o:der~Res judi- 
cala 














proceedings —Suit for injunction 
and damages—If damages can be ordered to 
be ascertained in execution 5935 


en a 





of title in 


Ex parte decree, cancellation of, suit for. 
Decree obtained by fraud —Claim, falsity of, effect of 
ylaintffa knowledge as to—Fraudulent conduct— 
Estoppet. 
1f a plaintiff knowing hi: claim to be baseless puts 

a defendant into Court and succeeds in getting an 

eg parte decree, he cannot, in a subsequent snit 

brought by the latter for cancellation of the decree 
on the ground of its being obtained by fraud, plead 
tbat he was not guilty of fraudulent conduct. That 
very knowledge of the plaintiff amounts to frand. 
MADARI SINGH v. Ram Ratan, 1 0. L. J. 92 976 





Sales, whetber Court gives maraig 
87 
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Ex parte decree- concld. 


Declaration of service 
geod, under what circumstances—-Indefinite ab- 
gence cf the deferdant—Evidence apart from 
the retnrn can be received by the Judge 14 


Non-appearance of defend- 
anis at adjourned hearing—Deerce ex parte in 
qlaintif's favour— Application by defendants for set- 
tirg aside ex parte decree— Civil Procedure Cede (Act 
Y of 16081, O. IX, r. 18; O XVI, rr. 2 and 8. 

The provisions of Order IK of the Civil Procedure 
Code by themselves do not apply to a case in 
which the defendant has appeared in answer to a 
summons but has failed to appear ab an adjourned 
hening of the suit. For such a case the precedure 
is laid down in Order XVIL which deals with 
adjournments. 

Where the hearing of a case is proceeding from day 
to day andthe case is adjourned to the next day 
because the cross-examination of a witness is un- 
finished, the adjournment is not at the instance of 
a party under rule 3 of Order XVII, but at the 
instance of the Court under rule 2. Under such cir- 
cumstances if the Court disposes of the suit ea parte 
cn tke default of the defendants, it does so under 
rule 2 cf Order XVII inone of the modes under 
Order IX, and the defendant’s application under 
inle 13 of Order IX for setting aside the ew parte 
decree may be entertained. ENATULLA ©. JIBAN 
Moman Roy, 18 O. W. N. 775; 19 C. L. J. 585 769 


Explosive Substances Act (VI of 
1908), ss. 5 and 6. 
Yb ig immaterial under 

Explosive Substarces Act an arrest is made, if, 

in fact, the circumstances are such that the 

Act justifies the arrest. The officer making the 





























arrest is entitled to call in aid any Statute. 
which justifies bis action quite irrespective of 
whether or not it was present to his mind 
when he made the arrest. D. Wusion v. PEARY 
Mounts Das, 40 0. 898: 18 C. W, N. 185 25 
s. 6 2 

Fair comment—Criticisim—Truth-—Reason- 

able grounds 661 


Family Settlement. See Hinpu Law. 


Fazendari tenure—Sub-ieiting lease— Con- 

struction. y 

All true Fazendars are persons holċing plots of land 
upen rerpetual tenure, subject only to the pay ment cf 
rominal rents to the Government. Any tue 
Fazendar might deal with the land he holds as he 
pleases and might sub-let it on any conditions ke 
likes, and it would not necessarily follow that any 
element of the original tenure was introduced into 
the sub-contracts. 

Where a tenant iakes fiom a Fazendar, and in tke 
Jerse it is expressed that the tenant takes cn 
Fozerdaii tenure, and the terms of the lease are not 
in 1Lemrelves inconsistert with such an expression, the 
icra Fezerdari must be read between the parties in 
the sense in which it has always been undeistccd to 
dencte the character of tho tennre cf the true 
Fazendar as between himself andthe Government, 
that is to say, 8 permanent tenure. YŁSHVANT 
Visunoo Neng v. KESHAVRAO BHAlIJI, 16 Bom. L. R. 


262 


born subject of the Ameer of Afghanistan. 


what section of the. 


OASES. [1914 


Fishery right in river, grartee of 136 


Foreclosure—Notice—Defect—Mis-descriplion 
of mortgaged property -97 


———- decree-—Pusine mortgagee not 
party— Suit for sale by pusine mortgegee— 
Transferee from mortgagee—Tranefcres of pro- 
perty cannot plead Article 134 5 


Foreign Jurisdiction Act, 1890, S. 
4 (1)—Uhina and Corea Order in Council 1904, 
Arts, IIH, V, V1, XIX, XXII, XXX, L--Supreme 
Court of Hong Kong — Jurisdiction —Foreigner — 
Afghan subject of the Ameer of Afghanistan enlisted 
in British Indian Regiment—Slatement made by 
accused—Question asked by person in authority — 
Admissibility of statement —Relevancy— Weight — 
English Rulez of evidence, how fur binding on Sup- 
reme Ccurt of Hong Kong—Privy Council criminal 
appeal—Grounds for interference—Conaideration of 
evidence. 


The appellant, Ibrahim, an Afghan, was a natural 
In 1911 
he was enlisted and enrolled as a soldier ina British 
Indian Regiment and took the oath of allegiance to 
His Majesty. He also made a solemn declaration to go 
wherever ordered by land oreea. In 1912, while serving 
with the detachment of that regiment at Shameen, 
the appellant murdered tho Subadar of the regiment 
and was taken into custody almost at once. Some ten 
or fifteon minutes after the occurrence the Officer 
Commanding the detachment came np and said to the 
appellant, “Why have you done such a senseless act?” 
To this the appellant replied, “Some three or four 
days he has been abusing me; without a doubt 1 
killed him.” The Judge of a Frovincial Court hav- 
ing jurisdiction in the matter held the preliminary 
examination in the case and with the concarrence of 
the Commanding Officer sent it to the Supreme Court 
of Hong Kong for trial, which resulted in the appellant’s 
conviction and death sentence being passed upon him. 
The Judge of the Court as Well as the Commanding 
Officer were examined as prosecution witnesses in the 
case. The latter deposed as tothe conversation he had 
had with the appellant, while the former deposed that 
the place of the murder was entirely within } is juris- 
diction; that the jurisdiction exercised at Canton on 
Shameen is the same ex territorial jurisdiction as 
is‘exercised throughout China by the Supreme Court: 
that itis still in furce; that “the Indian soldiers enjoy 
His Majesty’s protection in Shameen, Canton, and 
the Court exercises jurisdiction over them,” and 
that “Consular protection extends to trying persons 
and protecting them if they are improperly arrest- 
ed.” 

By special Jeave an appeal in forma pauperis was 
preferred to the Privy Council on tke grounds, first, 
that the Hong Kong Court had.no jurisdiction to try the 
appellant, and, second, there wasa grave miscarriage 
of justice by reason of the misreception of evidence: 

Held, (1) that thongh there was no evidence of any 
treaty or other instrument by which the Ameer had 
agreed with the Crown for the cxercise by His 
Majesty cf power or authority over his subjects, yet 
it could be reasonably inferred fiom the practice of 
enlisting native Afghans in Indian Native Regimenta— 
a practice which is matter of pnblic knowledge— 
that thereby they were de facto brought under the 
authority of His Majesty and that the Ameer did in 
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Foreign Jurisdiction Act—vcontd. 


fact consent to such enlistmont with its conse- 
quences; 

(2, that section 4 (1) of the Foreign Jurisdiction 
Act did not prevent tho evidence of the Jadge of tho 
Provincial Court from being admissible upon the 
question of jurisdiction and that in the absence of 
contradiction and of any grouads of real doubr, that 
evidence by itself satisfied all the conditions of proof 
requisite to establish the jurisdiction of the Supreme 
Court at Hong Kong; 

(3) that the evidence of the Judge of the Provincial 
Court shows: “that by ‘usage, sufferance, or other lawful 
means,’ His Majesty has jurisdiction at Canton; that 
it in fuct extends to persons of the class to which the 
applicant belongs; that in the case of the appellant 
himself it was exercised, so far as the preliminary 
examination went; and thutits exercise, both generally 
and in this particular case, was suffered by the Chinese 
authorities holding office de facto, and that they made 
no objection;” Ae ve g 

(4) that even if a change in the constitution and 
form of Government in China took place or even if 
the Court could under the. circamstances in any 1/ay 
take judicial notice of a political change in a neigh- 
bouring State, the evidence of the Judge was sufficient 
ta show that no change in the exercise of the juris. 
diction and no diminution of the usage or the 
sufferance of it had ocenrred; 

(5, that as the appellant was a soldier of the Crown 
and subject to Military law while stationed at 
Shameen and as he “enjoyed His Majesty’s protection” 
in China, as of right he was subject to the jurisdic- 
tion of the Supreme Court of China: 

(6) that the statement made by the appellant to 
his Commanding Officer was admissible in evidence. 

When the Crosn lawfully enlists in its forces 
aliens along with British subjects and requires of 
them the same service, loyalty and allegiance as are 
the duties of British enlisted subjects, it extends to 
them the same protection ina foreign country where 
all are serving together in the armed forces of His 
Majesty. 

The words “and not otherwise” in Article V (3. of 
the China and Corea Order in Council, 1904, do not 
import that, if a person is in fact a foreigner, he can 
only be brought under the jurisdiction set forth in the 
order “in the cases anil according to the conditions 
specified therein.” They are not words limiting other 
provisions by which a person is clearly brought within 
the jurisdiction. They mean that when a “foreigner,” 
as such, is to be browrht within the jurisdiction he 
can be so dealt with only in the cases and according 
to the provisions specified, but when a person ia 
brought under the jurisdiction as “a British protected 


person,” and the fact that he is a foreigner is only - 


accidental, the limitation contained in the words “and 
not otherwise” does not apply. 

The China and Coren Order in Council does not 
modify or exclude the principles and practise of 
English Law on the admissibility of statements of 
accused’ persons. Bnglish Criminal Law and practice 
apply to the Supreme Court at Hong Kong but 
they are not binding on that Court in all respects and 
particulars Sometimes a distinction must be drawn 
between the criminal procedure of a Huropean 


country, whose jurisprudence has a defined history ex. ' 


tending over many centuries, and that applicable to'a 
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British possession in the Far Hast, where a mixed and 
flactuating popalation is subject to the administration 
of the law by European Judges, whose duty it is to 
have regard alike to the priaciples of British justice 


, and to the necessities of local order. 


It has long been established asa positive rule of 
English Criminal Law, that no statement by an ac- 
cused is admissible in evidence against him unless 
it is shown by the prosecation to have been a volun- 
tary statement, in the sense that ib has not been ob- 
tained from him either by fear of prejudice or hope 
of advantage exercised or held out by a person in 
authority. 

‘The fact that a statement was made by an azcused 
under circumstances of hope, fear, interest or other. 
wise, strictly speaking, goes only to ita weight. 

The rule which excludes evidence of statements 
made by a prisoner, when they are indaced by hopo 
held out or fear inspired by a person in authority, is 
a rule of policy. 

If a Judge, after anxious consideration of the author. 
ities, decides a legal point in accordance with what is 
at any rate a “probable opinion” of the prosent law, if it 
is not actually the better opinion, his conduct does 
not amount to the violation of the principles of 
natural justice which has been said to ba the ground 
for advising His Majesty’s interference in criminal 
matters. 

Leave to appeal to the Privy Council in criminal 
matters is not granted, except where some clear de- 
parture from the requirements of justica exists; nor 
unless, by. a disregard of the forms of legal pro- 
cess or by some violation of the principles of natural 
justice or otherwise, substantial and grave injustice 
has been done. 

The Board cannot give leave to appeal where the 
grounds saggested could not sustain the appeal itself; 
and, conversely, it cannot allow an appeal on grounds 
that would uot have sufficed for the grant of permis- 
sion tu bring it. Misdirection asyauch, eveuirregularity 
as such, will not suffice. Tnere must be something 
which, in the particnlir case, deprives the acoused of 
the substance of fair trial and the protection of the 
law, or which, in general, tends to divert the due and 
orderly administration of the law into a new courso, 
which may be drawn into an evil precedent in future, 

The jurisdiction, which the Privy Council exercises 
in appeals in criminal matters, involves a general 
consideration of the evidence and of the circumatances 
of cach particular case in order to place the irregu- 
larities complained of, if substantiated, in their proper 
relation to the whole matter. 

Where there isa great preponderance of unquestioned 
evidence on a point, the Privy Council cannot in any 
view conclude that there has been any miscar- 
riaga of justice, substantial, grave or otherwise. 

Reg. v. Thonpson, (1893) 2 Q. B. 12; 62L EM C. 
9%; 5 R. 392; 6) L. T. 22; 41 W. R. 625; 17 Cox C. C. 
Gtt; 57 J. P. 312; Rew v. Warwickshall, 1 Leach C. O. 
263; 2 Hast P. C. 658; Reg. V. Baldry, (1852) 2 Den. 
C. C. R. 439, 21 L. J. M. OC. 180; 16 Jur, 
599: 5 Cox ©. G. 523; Reg. v. Thronton, (1825) 
1M 0.0 27; Reg v. Wilde, (1833) 1 M.0.0 452; 
Rey. v. Kerr, 18937) 8 Carr. & P. 176: Reg. v. Cheverton, 
(1812) 2 F. & F 833; Rey. v. Reason, (1872) 12 Cox 
C. 0. 228; Reg v Fennell, (188))7Q. B. D 147-ab py 
150; 50 L. J. M. CO. 126; 44 L. T. 687; 29 W. B. T42; 14 
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Cox ©. C. 607; 45 J. P. 666; Reg. v. Brackenbury, 17 
Cox ©. C. 628; Reg. v. Pettit, (185)) 4 Cox O. ©. 164; 
Reg. v. Berriman, (1856) 6 Cox C.O 388; Reg. v. Gavin, 
(1885) 16 Cox C. O. 656: Reg. v. Male, (1893) 17 Cox 
C.C. 689; Reg. v. Goddard, 60 J. P. 491; Reg. v. 
Miller, 18-Cox C. C. 54; Reg. v. Histed, 19 Cox 
C. C. !6 Rogers v. Hawken, 67 L. J. Q B. 526; 
78 L. T. 653; 62 J. P. 279; 19 Cox C. C. 122; 
Reg. v. Best, (199) 1 K. B. 692; 78 J. J. K. 
B. 658; 100 D. T. 622; 25 T. R. 280; 
Reg. v. Knight & Lhayre, (1905) 20 Cox O. O. 731; 69 
J. P. 108; 21 T. L. R. 8:0; Rey. v. Booth & Jones, 
(1910) 5 Cr] App. Rep. 179; Reg. v. Wong Chin Kwai, 
3 Hong Korg Law, Report 89, on the question of 
admissibili.y of confcssion reviewed. 

Clifford v. Emperor, 22 Ind. Cas 496; (1914. M. W. 
N. 1); 16 Bom. L. R.l; 12 A. D, 5.75; 15 M. L. T. 
84,19 C. L. J. 107; 18 0. W. N. 374; 15 Cr. L J. 141; 
7 Bur. L. T. 37; 401. A. 241; Riel v. Reg., `O A. 0.6375; 
55 L. J. P. C. 28; 54 L. T. 339; 16 Cox Q. 0. 48, Dillet’s 
case, 12 A.C, 469; £6 L. T. 615; 36 W.R. 81; 16 
Cox. C.C. 241; Ew parte Deeming, (1892) A.C. 422; 
Ew yate Mac Crea, (1893) A. U. 346; 1 R. 375; 
69 L. "1. 784; 17 Cox, C. O. 702; Reg. v. Bertrand, 
16 L. T. tx. s?! 752; 10 Cox. ©. U. 618; 36 L. 
J. P. O. 51; 1 P. ©. 520; 16 W. R 9; 4 Moore 
P. ©. (x. 8.) 4€0; Makin v. Attorney-General for 
New South Wales, (1894) A. O. 57; 68 L. J. P. C. 
41; 6 R. 378; 69 L. T. 778; 17 Cox O. ©. 704; 
58 J. P. 148, were roviewed on the question of 
the grounds on which the Judicial Committee 
will grant special leave to appeal and hear 
appeals in criminal matters. [BRAHIM v. EMPE- 
ROR, 18°C. W. N. 705; 15 Cr. L. 1, 826 > 

678 P. C. 


Forfeiture on failare to comply with con- 
dition as to reclamation—Condition as to grant 
of fresh lease ‘on application within one month 
of forfeiture notice 622 


Forgery. Sce CRININAL PROCEDURE CODE, 5. 
195. 4 
Fraud. See Conrract Acr, s. 11. 





s allegation of, to be iormulated definitely 
‘and not merely hinted at 25 


w Of decree-holder—Purchaser not misled 
thereof 


——Impugning previous decree on ground of 
fraud—Mere general allegations, whrther sufficient 
— Nature of fraud to be proved—Res judicata, 


_ One who seeks to impugn a Cecree passed after 
ecntest takes on himself a very heavy barden, which 
is not satisfied by merely inducing the Court to 
come to the conclusion that the appreciation of the 
evidence and the ultimate decision in the former suit 
were erroneous. 

A prior judgment cannot be upset on a mere 
general allegation of fraud or collusion, it must be 
shown how, when, where, and in what way the fraud 
was committed. 

The fraud must be actaal, positive fraud, a meditat- 
ed and intentional contrivance to keep the parties - 
andthe Court in ignorance of the real facts of the 
qase and obtaining the decree by that contrivance, 





OASES, 
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. Where there is no suggestion that the decree in 
a previous suit between the parties was fictitious 
or that the plaintiff in the second suit was pre- 
vented by any contrivance from placing before the 
Court in the former suit any materials relevant to 
the issue, nor bas there been any subsequent 
discovery of evidence that goes to show fraud, or 
that the Court was misled in the former suit: 

Held, that the decree was binding upon the 
parties. NANDA Kumar HOWLADAR v. Ram JIBAN 
How zapar, 18 C. W. N. (81; 19 C. L. J..457 337 


Transaction entered into by benamidar 
alleged to be unaathorized .by real owner— 
Estoppel 363 

Fraudulent transfer—Benami transaction 
— Real owner suing tor possession from Benamidar 
on the ground that the intended fraud was wholly 
incperative— Burden of proof, real owner to prove that 
fraud uas inoperative, l 
-The respondents sought to recover some land which 

they alleged they had transferred benami to the 

appellant and arother by a registered deed in order 
to defeat the claims of their creditors. The first 

Court dismissed their suit, but the Divisional Court 

granted them possession, without, however, ordering 

the cancellation of the sale-deed which they also 
asked for, on the ground thatthe fraud contemplated 
was wholly inoperative: 

Held, that they wera entitled to recover the 
land under the Privy Council ruling in 7. P. 
Pethegermal Chetty v. R. Muniandy Servar, 85 O. 551 
(P. 0.) 12 C. W. N. 562; 7 C. L. J. 528; 5 ALJ. 
260; 14 Bur. |, R. IC8; J0 Bom. L. R. 590; 18 M. L. J. 
277: 4 M. L. T. 12;4 L, B R. 266. 85 I. A. 98. 

Held, also, that it lay upon the plaintiffs to prove 
that no part of tke intended frand had in fact been 
carried out; that as they were alleging an 
intended fraud on their part and seeking to escape 
the corsequences of it, they were bound to allege 
and to prove that the intended fraud was in fact 
wholly inoperative: and further that unless they 
alleged and proved that fact their suit must fail, 
SWEYDALI Y ESNALI, 7 Bur L. T. 32 370 


Suit to avoid—Frame of 
must be to defrand creditors 
generally—One creditor secnring payment of 
hia_debt~Purchaser for present consideration — 
Dih .wence in their liability—Pyroof, required of 
each— Nelationship—Presnmption 


Gambling—Gaming materials found on pre- 
mises— Presumption. 1008 


Gambling Act (11 B. C. of 1867), ss. 

10, 1 I— Gambling— Ring-game— Game of mere skill 

— Meaning of “mere”—Evidence Act il of 1872), 3 

1C5—Onus that game is game of “mere” skill. 

The words “mere ski']” in section 10 of the Bengal 
Gambling Act of {867 import the meaning “pure skill.” 
No form of the ring-game can be a game of pure skill. 

The games of skill spoken of in section 10 obvious- 
ly refer to games where there are two parties pitting 
their skill against each other. Therefore, aring-game 
kept for the profit of a man who doos’not play him- 
self and does not pit his skill at all against anybody 
cannot fall within the exception to section 1G of ths: 
Aat., ‘- 


[s14 

















suit— Intent, 


Vol, XXT] 
Gambling Act—coreld. 


The onus to show that any offence falls within a 
general exception of the Gambling Act is upon the 
accused and it is for him to show, iu order to bring 
the case under section 10 of the Gambling Act, that 
the game played is a game of mere skill. 

Where ina ring-game it was found that the par- 
ticular position in which the table was slanted ren- 
dered it a matter of almost mere chance whethar any 
ring alighted on the peg or encircled the coin: 

Held, that the game was not a game of mere skill 
and did not fall under section 10 of the Gambling Act. 
Ram Newaz Lar v. Emperor, 15 Cr L.J-276 484 


Ghatwal, power of Government to superseds 
heir of -Power of Civil Court to interfere 849 


-—— mahals, suit for possession of 
—Court-fee avcording to market-value 89 


tenure. 
See MUHAMMADAN Law. 


maan 


Gift. 





See DIGWARI TENURE, 





Issue general — Agent — Account — Relief — 
Pleadings. 


P while going on a pilgrimage to Mecca 
executed a deed of gift of her properties in 
favour of D and the latter on the samo day 
executed a Nirbandhapatra in favour of the 
former, providing that a four-annas share of the 
properties thus conveyed should remvin in the 
possession of P till her death and after that it 
would come inta the possession of D. P on her 
return sued D to get the deel of gift set 
aside on the ground of fraud and misrepresentation 
and to render an account: 

Held, that the dsed of gift executed by P 
was a deed which operated in presenti in favoar 
of D and that although there was a general 
issue as to whether D was liable to novoant, 
the Conrt was not justified in passing a decree 
directing D to render an account in respect of 
the four-annas share comprised in the 
Nirbandhapatra on the footing that in regard to 
such share D occupied the position of an agent. 
MAHMUDA Kairos UHOUWDHURANLOU MAHOMED BLAHA- 
pap Kuan PANI, 17 U. W. N. 427 

i 332 P. Ç. 


to mistress aml hər sons by unmarried 





person—Provision | that property “shall bə no 
convern of mine’—IHegiimite sons, whether 
meant—‘Intimation to the cuntrary’-- Man, 
- -vhether futher ul itlegitimate children 343 


———-— , validity of— Muhammadan Law — Seizin in 
case of property not admitting of physical pos- 
session~—Uiit, when coMplete-Gift of two dis- 
tinct properties of only one of which posses- 
sion 1s delisvered—fossession obtained subst quent 
to gitt, effect of +53 

‘Good behaviour- Qualifications of sureties — 
Conuinous, vairdiry of 476 
Security—Warrarnt case—Op- 
portunity to bring wimesses 721 
Good faith. Sre PRIVILEGE. 


Grant of land under Darkhast rules -Rules not 
compared urth~durisdictiun—Adverse possession — 
Presumption —Confined to spot actually in possession 
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The fact that a Divisional Odicer contravened certain 
rules framed for his guidance, does uot afet his 
jurisdiction to cancel a grant made by a Tahsil lar. 

The ordinary presumption that a person having 
title has posscssion over tho whole if he cxe cis:s 
acts of ownership only over a portien leaving the 
rest as waste, does not arise in the case ofa tres- 
passer whose adverse posression will be restricted to 
the particular portions in his possession, Karis 
Kowspen v. HAGHAYA Report, 1 L. W. 410 520 


of waste land as inam—Both warams grante 
ed—Fresumption— Suit cf ejectment and for rent 
-- Jurisdiction of Civil Court 553 


Groves -Cusicm in respect of, as reecgnised in 
Ondh 957 


Grove -— Rights and inicrests of grove-holder in 
grove 963 


Guardians and Wards Act (VIII of 
1890), S. 7— Mother tiring in open adultery— 
Appointment o; Loy’s paternal aunt. 


The appointment of a minor’s cel aunt as 
guardian i is proper when it is found that the minor's 
mother is living in open adultery and has borno 












children to a man to whom she is not married. Mus- 
sammat HARNANI V. Musammut aa ei, 30 P. W. R. 
1914; 67 P. L. R. 1914 7 93 


9 order under— 


under section 42 
is ono passed in 
ution 7 uf the Act 
| ction 47 of the Act. 
| ib Fated ma 


of the G wrdians a 
cxercise of powers 
ani as such is appe: 
GULAN HYDER GHOUSBUK v. 
KHAN, 7S. L. R, 99 


3 —Power of Court to 
əf person oj female 


demand security jrom gua 
ward. 


A District Court can de 
guardian of the person of 
prevent his giviug thə in | 


security fromthe 

aale intant ward to 
in marriage to any 
£ the proper male 
‘ry does not abate by 
i Whose upplivation 
Das, 20 P. L. R. 
351 

ed offen ier— 
sublicutiou in, whe- 
ter adopting false 
ug offender as his 


701 


Mcegax- 


person without the conse 
relation of the gil. Such ay 
the death of the person 
it is made. GANDA Mab v. 
ləl4; 12 P. W, R. 1914 | 


Harbouring proci 
Criminal ltntell’geuce Gaz 
ther sufficient nolice— 
name—Laurbourer misde 
relation— Knon ledge | 

Hiba-baxsharieg-uly © az, 
MADAN Law. 


Hiba~dilxewaz. Se 
High Courts Act 





See 


AMMADAN Law, 


& 25 Viz. C. 





10-43, See CHARTER AC 

Hindu Law-Adop} by wiiow— 
Kesercatsen of contiol uver rly by Utuvw—~sueh 
reservation, whether fair an sunuble. 


A Hindu widow while ad 
with the natural father of 


a boy stipulated 
vay to have all the 
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rights of management in her husband’s estate in 
herself till her death: 

Held, that the agreement was not birding upon 
the adopted boy inasmuch as it waz not fur ant 
reasonable. PURSHOTTAM MUKUND Samar v. Ragiuwa- 
BAL 15 Boy. L. R. 57 5 


—- — —Al'enation by wid dw -lezal 
necessity —Onus of proof —Nature of evidence —Rzci« 
tals in deed, whether suficient evidence of necessity 
— Bridence — Witnesses, statements of — Discrepancies 
on material points, effect of. 

The onus of supporting a sile by a Hinlu widow is 
on the purchaser and there must be evi lence to prove 
legal necessity a3 would bini the hu-bind’s estate. 
Recitals in mortgages or dsed3 of sale with regard to 
the existence of neces-ity for alienation are not evi- 
dence by themselves of the fact and in order to sub- 
stantiate the allegation there must be some evidence 
aliunde. 

Discrepancies in the statements of witnesses on 
material points should not be lightly passed over, as 
they serivusly affect the value of their testimony. 
Baw Lav v. Musammat Inna Kenwar, 2) Me Ie de 
413: 18 0. W. N G19; 12 A. L. J. 495 35 A. 157; 19 ya 
L. J. 460; 15 M. 1. T. 395; 16 Box. L, R. 852: «1914 
M. W. N. 405 715 P.C. 


Part of considerition not 
s- Bona fide purchaser may 

Mein rerersioners part of 
Proper decree. 











binding on reri 
retain property 
consideration not 


Where in a bona nda widow a por- 
‘tion of the conside, found not to be 
binding on the rev t the option of the 
alienee to retain the property and pay the amoant so 
found to the reversioners, KALAGARA RAMANNA v. 
KALAGRA GANG AYYA 


Custom-—Ghirths of the Kangra Dis- 








trict. 


As umong Ghirths of the Kangra District no 
custom either in favour of or against the right of 
succession of brother’s diaghters and their sons has 
been proved, the Hindu Law shall prevail. NIHALA 
t, Batti, 10 P. W. R. 1914; 29 P, L, R. 19.4 418 


Endowment- Power to appoint 
mabant, in whom vests -Eridence Act (I of 1872), 
e. 85 —Report of «ficial of Nutirce State. 


In the abzence of any provision to the contrary the 
power to appoint a mahant «f an endowment would 
vest in the founder an | his successors, 

In connection with the appointment of a mahant 
of a templo sitaated in a Native State, the Political 
Agent referred the matter to the Kotwal of the Stite 
for inquiry. The Kolwal made a public inquiry 
and reported who had bails the temple, who 
waa the first mahant and by whom he was ap- 
pointed: E 

Held, that the report was a pnllie record of a 
public enquiry, an l as sich was adinissible in evi- 
dence in a suit relating to the appointment of a 
future mahunt of the temple. Batpso Das v. Gobinp 
Das, 12 A. L. J, 179, 3G A. 16 < 18 


i Family business -- Attachment 
of one member's share— Execution —Juriadiczion of 
&mall Cause Court. 
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The share of an undivided brother in the ancestral 
family money-lending business cannob be attached 
in execution of a decree azainst h'm personally. 

A Small Cause Court has no jurisdiction to attach 
a half share in a joint family property, consisting 
partly at least of immoveable property.” UMRAOSINGH 
v., SUGANCHAND, 10 N. L. R. 17 156 


— — — Family settlement —Alienation 
by widow - Necessity —Uo sent of reverstoners— Ac» 
qescence of reversioners, 


In 1858 a Hindu widew, harassed by litigation and 
other didficulties, created an ijara extending over 60 
years in favour of two out of three reversioners to save 
her husband's estate, of which she was in possession, 
from the operation of sdverse possession, Subsequent- 
ly a dar ijara of a portion of the estate was granted 
in 1663 tothe son of the third reversioner. One of the 
two reversioners died in 1892, and after hia death 
lis four sons remained in ‘he full enjoyment of the 
Yara until 1893 when the widow herself died. Upon 
her death, the said four eons bronght a suit to set 
aside the ijara on the ground that it had been created 
by the wiaow withont necessity: 


Held, that as the creation of the ijara and dar. 
ijara was a part of a general family settlement 
which was effected for the benefit of the estate and 
injurcd nobody, that as the conduct of the objecting 
reversioners tnised a presamption that they believed 
the arrang ment to have been made in good faith and 
under such circumstances of neécessity as wonld 
give it valici-y according to Hindu Law, and that as 
it has aluays been a featnre cf Hindu Law to attach 
gicat weight to the sanction by expectant reversioners 
of an alienation of property by a Hindu woman as 
affording evidence that the alienation was under 
circumstances which rendered it lawful and valid, 
the plaintiffs’ case must fail. Pisuy GOPAL V URKERJE 
uv, GIRINDRA NATH MUKRRIT, 18 0. W.N 6738; 12 A, 
L.l. 711: 19 0. L. J. 620; 16 Bom. L. R. 425. 16 M. D. 
T. C8; 27 M. L. J. 123; 1 L. W. 533 162 P. ÇC. 


——Father’s debt—Liability of sons 
—Illegai delt—Enquiry by creditor— Necessity ~ 
Burden of proof, whether burden cn creditor to prove 
that he made enquiries ant bona fide believed that 
the debt mas for necessary purpose. 


In order that the sons of a Hindu father may 
claim exemption fiom liability to a mortgage-debt 
contracted by their father, on the ground that it was 
illegal, riz, contracted to redeem jewels pledged to 
yay a fine imposed upon the father when convicted 
of a crimiral offenre, it is not necessary for the sons 
io prove that the creditor also had notice of the 
illegality Of the debt. It is for the creditor to 
establish that he made inquiries aud Lona fide believed 
that the debt was required for a purpose binding on 
the family. Where such inquiry was confined only to 
ascertaining that the debt was reqnired to redeem 
jewels pledged to obtain money for payment of fine 
im, osed uy on the father, and did not proceed further, 
viz, to ascertain the nature cf the offerce of which 
Lo was convicted, the inquiry is not sufficient and 
the creditor is not prote eted. SAYCMIAN v. NARAYANAN 
Cuettiar, 15 M. L. T. 072 


Gifts to females, construction of 
— Gift by father-in-law in favour of his widowed 
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In awarding maintenance to n Hindu mother 
in partition of family property, the word 
‘mother’ should be taken as including the 
‘step-mother’ whose right of maintenance is 
ordinarily against the share of her own son 
or gong. 

Per Sundara Atyar, J.— 

A brother who has had his own marriage per- 
formed before partition of the family property 
ig not eutitled at the time of partition to ob- 
ject to a provision being made for the marriage 
expenses of his unmarried brothers. 


Per Sadasiva Aiyar, Je~- 

The distinction between the ancestral and the 
self-acquired property of a father was not 
known to the ancient Hindu Law. The expression 
“paternal estate’? when used in Hindu Law 
books does not mean the father’s self-acquisition 
alone but merely means the estate which the sow 
can inherit or obtain “through his relations as 
such son” to his father. : 

As the marriage of males is not an indispensable 
samskara the initiated brothers are not bound to 
perform tke “marriage samskares for their an- 
initiated “brothers, and, therefore, the expenses 
of the future marriage ceremonies of the latter 
ought not to be deducted out of the patrimony 


before it is divided Srinivasa IYENGAR v. 
THIRUVENGADATHAIYANGAR, (1913) M. W. N. 282 
ard 1( 34; 15 M. la I, 307 264 





— Religious office — Alienation of 
religous office—Uustom—Heredity, devolution of 
religious office by— Disqualification, personal, perma- 
nent or temporary, effect of— Puja miras, meaning 
of~Civil Procedure Code (Act V of 1908), 0. 
XXII, r. 3~Razinama — Lawful agreement —Plaint- 
iff representing public— Compromise by such plaintiff, 
whether binding on public—Contract Act (IX of 
1872), s. 16- Undue influence—Pressing necéssity 
of borrower, 


Per Sadasiva Aiyar, J.—The mere fact that. a 
man is obliged to part with his properties for 
what he considers an unduly low price owing 
to his pressing necessities, is not a ground for 
holding that the contract by which he parts with 
his 1ights is affected by undue influence within 
the meaning of section 16 of the Contract Act. 

A pujah miras involves the duty of touching, 
bathing and adorning, etc, the idols ina temple, 
the making of offerings tothe idols, tha reciting 
of mantiams und the doing of other similar 
services, 

While sex ia no disqnalification for a woman to 
hold the office of management of a religions trust, 
whether Hindu or Musalman, a disqualification to 
inherit by reason of sex exists in the case of the 
office of temple pujari or acharya pursha or other 
priestly office in a temple ora mosque. Just as an 
outcaste cannot inherit a religions office by reason of 
hic permanent disqualification, women also cannot. 

It is settled custom that females by reason of 
their sex are permanently disqualified from perform - 
ing the duties of the office of archake in a Saivite 
temple which has bean establishad according to both 
Vedio and Tantrio rites ` 
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Temporary disqualiications, such as minority or 
curable insanity, death pollutions and birth pollu- 
tions and so on, are not obstacles to obtain a right 
to a religious office by heredity. But permanent 
personal disqualiticatiuns (e. g, conversion to an- 
other religion, or female sex) do prevent the 
acquisition of the right to hold a religious office, 
notwithstanding that the condition of being the 
next heir to the previous holder of the oftice is 
fulfilled. 

A religious office in a Hindu temple can be held 
by aright of heredity, but mere heredity alone 
cannot form a complete qualification entitling 
the heir to become the owner of such an office, 
that is to say, though the office is hereditary, it 
cannot be acquired through mere heredity. 

A personally disqualified heir, e.g, a woman who 
is permanently disqualified to do the duties of an 
office cannot inherit the office and al the same 
time perform the duties of the office through a 
male proxy. 

A permanent personal disqualification to perform 
the duties of a religious ottice is also a disquali- 
fication to inherit the 1ight to enjoy the emolu- 
ments attached to the office. 

As the duties of the ar laku office are more im- 
portant than the rights of the vftice-holder, that is, 
as the rights of the deity to have the office 
performed are entitled to much more consideration 
than the socalled hereditary rights of any 
particular person to hold the office, a dispute 
involving the right to such an office, when it has 
once been brought before a Court for adjudication, 
cannct te settled lawfully by a mero razinama 
between the parties. 

The alienation of .a religious office by which 
the alienors obtain a pecuniu:y benefit cannot 
be upheld, even if a custom is set up sanctioning 
such an alienation. Such 4 custom, even if es. 
tablished by practice, would be ilegal. 

In a case in which a plaintiff is allowed to 
represent the public, a judgment by consent 
will not bind the public even if the consent was 
nos purchased, and a fortiori if such consent was 
purchased. 

In this case a raz:nama 
ful, because : 

(1) it was realiy an alienation of a portion of 
a ieligious office: 

(2) the alienation was made in favour of per- 
sons permanently disqualified to hold the office ; 

(3) there cau be no lawful compromise of a 
dispute in respect of a religious office, the pro- 
per performance of the duties of which concerns 
not merely the parties to the compromise but 
principally affects the religious trust itself and 
the Hindu public for whose benefit the religious 
trust exists. 

Per Tyabji, J.—1It is 106 in every case opposed 
to public policy to provide that a religious oifice 
should devolve hereditarily even on persons not 
themselves qualified to discharge the duties of the 
office. The question must, in each case, be decided 
with reference to the particular facts of that case, 
including the nature of the functions to be per- 
formed by the office-holder according to the direc- 
tions of the founder, the remuneratiou provided 


was held to be unlaw- 
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for the performance of those functions, and similar 
other matters. 

Where the functions of an office are of sucha 
nature that they can be performed equally well 
by any one of a large body of persons, and where 
the emoluments, provided for the performance of 
those functions, are far in excess of the necese 
gary usnal fees to be paid to the person who is 
engaged to perform them, the heir of the last 
office-holder should not be deprived of the office. 
But where the functions of the oflice are such 
that they require peculiar qualifications, intellectual 
or moral, for performing them, and accordingly 
a large income has been set apart by the founder 
for remuneration of the office-holder, the heir of 
the last office-holder should be superseded in favour 
of another sufficiently competent. SUNDARAMBAL 
AMMALv YOGAVANAGURUEKAL, 26 M., L, J 315; (19143 
M. W., N. 296; 1 L. W. 276 72 


Re=union—Diference of joint Hindu 
family and re-united Jamily pointed out-—Burden of 
proving re-union—Jewels made for ladies of family 
out of family funds—How far family property —Pre- 
sumption. 


Re-union depends upon the intention of the parties 
as wellas on the properties being constituted into 
joint family property. After a re-union the sub- 
sequent interest of the members in the re-united 
family would not be the same as if they had 
originally remained undivided. It would depend 
upon the properties which they bring into the 
common stock and in a subsequent partition the 
shares will be proportionate to the properties origi- 
nally united. 


The position of the members who re-unite is not 
the same as that of the members of a joint Hindu 
family. In the one, case it is co-parcenary, they are 
joint tenants’ In the other caso they are tenants- 
in-common. Before partition the property goes by 
survivorship. After re-union the case is one of suc- 
cession, though the persons who might tuke the pro- 
perty ashcirs after re-union are not the same as 
those who would take if they were divided and there 
had been no re-union. 


The burden of proving re-union is on the persons 
who set up re-union. 

When itis found in a Hindu family that jewels 
were mada from family funds for the use of a lady 
and itis also found that she alone has been using 
them and it is further proved that when other ladies 
came irto the family, they had similar jewels made 
for their uso and they have been using those parti- 
cular jewels, such jewels form their separate property 
and are not the family property. 

In the absence of rebutting evidence, the presump- 
tion is that the jewels belonged io the ladies who 
alone have been using them. ALAMELUMANGATHS- 
YARAMMAN t. NAMBERUMAL OHETTY, 15 M. L. T. 852 

824 

————-—Reversionary he2irs—4gree- 

ment between widow and reversionary heirs setil- 
ing reversion on latter, whether legal. 

A Hindu widow and the expectant reversionary 
heirs cannot legally enter into an agreement 
„whereby the‘ latier’s expectant veversiouary rights 
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become converted into vested reversionary rights. 
PALLA KANAKAMNA v. OHALLA Ramasamy, L L. W. 
237 98 


— contest liability 
621 





Right of son to 


under father’s agreement 








Sale by father of joint family preperty— 
Part consideration not antecedent debt or for legal 
necessity —Cancellation of sale-deed—Son not bound 
to pay whole consideration. 


À son in a joint Hinda family can ask for the setting 
aside of an alienation made by his father, provided the 
consideration for the alienation isnot an antecedent 
debt or for legal necessity. Therefore a sale-deed, 
the consideration of which is partly antecedent debt 
and party an advance made to the father which is 
neither an antecedent debt nor for legal necessity, can 
be cancelled only on the payment of that portion 
which is an antecedent debt. RAM Dayan v. SURAT 
Mat ‘ 8 


Succession — Daughter-in-law — 
Prescription— Person claiming limited interest 
entering upon land— Presciption cannot confer 
better title : 








Widow — Alienation without legal 
necessity— Voidable or vcid— Binding against all but 
reversioners—Symbolical possession— Effect of formal 
delirery— Suit for posseession of land held by 
raiyats—Rent decrees obtained by plaintifs pretes 
ecessor—ESaving of Limitation—Limitation Act (IX 
of 19085), Sch. I, Arts. 142, 144. 


An alienation by a Hindu widow, if made 
without legal’ necessity, is voidable and nob void, 
Until the reversioner, including in that term the 
Crown, if there is no nearer reversioner, decides 
to .avoid it or to treat it as a nullity, it stands 
good. 

A formal delivery of symbolical possession is 
conclusive evidence between the parties that pos- 
session was delivered. It is perhaps somewhat 
of a legal fiction in many cases, but it is a very 
valnable one as it affords a starting point for 
limitation. But it cannot be denied that it is 
often little more than a fiction and it is not in 
the least conclusive evidence that the possession i 
so delivered continued. There may be a presump- 
tion that such possession would continue until 
the contrary was proved, but that is all. 


In a suit for possession of land held by 
raiyats, limitation is saved by rent decrees ob- 
tained by the plaintiffs predecessors within 
twelve years before suit. Deo Nanpan PERSHAD 
v. Unit Narayan Sixes, 18 0. W. N. 940 298 


: Widow--Rate of maintenance—Prin- 
ciple on which to be awarded — Arrears—Principle on 
which right of action depends. 








Where a Hindu widow asks for separate maintenance, 
the principle on which Courts should fix it is to look, 
first, at the mode of life of the family daring her hus» 
band’s life-time and to find out what amount will be 
sufficient to allow the widow to live, as far as may be 
consistently with the position of a widow, in something 
like the same degree of’ comfort and with the same 
reasonable luxury of life »s she had in her husband’s 
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life-time, then to see what the husband’s estate is and 
how far that estate is sufficient to supply her with 
maintenance on this scale without doing injustice to 
the other members of the family, who also have 
their rights as heirs, or their rights to maintenance 
out of the estate. : 


Where the husband’s share of the estate is amply 
sufficient to supply the widow with maintenange to 
live in the way of life to which she has been ac- 
eustomed, and where the family belong to a class of 
people, e g, traders, who take greater pleasure in the 
acoamulation than in the spending of riches, and are 
shown to have lived in a modest manner at an ex- 
penditure averaging about Rs. 400 a month, exclusive 
of house-rent, a monthly allowance of Rs. 140 a month 
to the widow is sufficiently iiberal. 


The right of action in respect of arrears does not + 


depend upon the wrongfnl withholding of main- 
tenance, nor is any demand necessary to give such 
a right, as her own status as the widow of 
one of the members of a joint family holding pro- 
perty in common is sufficient to entitle her to receive 
maintenance from the date of her husband’s death. 
Arrears can be refused only when the person liable to 
make the payment has justifiable ground for inferring 
that the claim was abandoned, but waiver or abandon- 
ment cannot be necessarily inferred in every casefrom 
the fact of separate residence alone. PusHPAVALLI 
TaoYsRAMMAL vV, RAGHAVATAH COHRITY, 15 M. L. T 95 


413 


am an —— WIidow—Ssuit by widow — Decree, 
when binding on reversioner—Invalid transfer by 
widow —Permissive or adverse  pussession—Trans- 
Seree’s title by adverse possession, 


The heirs of a Hindu widow are bound by a decree 
faily and properly obtained against her. 

Where the property in suit had been in the defend- 
ants’ ancestors’ possession for more than half a 
ceutury under an invalid transfer by a Hindu widow 
to her brother and the plaintiffs’ case for possession 
entirely depended on this possession being permissive, 
which the Courts below held he had entirely 
failed to show: 

Held, thut, as there is one continued chain of suc- 
cession in the defendants’ family without ary title, 
the plaintiffa’ suit must fail, as the defendants have 
got title by adverse possession. Goxinpa NATH v. 
MOHINI Monan Mosumpar 931 


— Will — Construction — Survivorship— 
Succession. 


Ina Will in favour of two daughters with benefit of 
survivorship among themselves there was a provision 
thatin the case of the death of either daughter leaving 
sons the share of snch daughter would be paid to her 
sons: 


Held, that on the death of one of the daughters her 
sons, who were born during the testator's life-time, 
would take the share of their mother in which she 

had got a life-interest. $ i 





The question of the sights of the sons born or 
adopted ufter the death of the testator was left open. 
Saimutry RANIMONI DASSI v. RADHAPRASAD MULLICK, 
26 M. L. J. 653; 18 C. W. N. 873 P. C. 
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Hire~purchase agreement— Conditions 
not fulfilled —Sale. 


A hire-purchase agreement is not an agreement of 
sale until the conditions spocified therein are ful. 
filled Sixcer Manuraciurixe Co. Lp v. Gosixn, 7 
S. L. R. 103 801 


Homestead land—ĦTransferability 246 


House-trespass with intent to, commit 
adultery—Huasband’s possession of house essential 
—Connivance or consent of hnsband, effect of 

703 

HundIi—Days of grace-—Contract, not allowing 

days of igrace, whether permissible. 431 
insufficiently stamped--Original consideration, 
falling back upon. 


Wherea hundi, whichis the renewal of a prior 
hundi, is not sufficieutly stamped, the plaintif can 
fall back on the prior kundi, JAGAN Paasap x INDE? 


Mau, 12 A. L, J. 361: 86 A, 259 589 
Hypothecation. See Parsi Tanuks Rego- 
LATION 632 


ljmali lands. See Partition. 


Immoveable property —Kolhu fastened to 
the ground. 


A kuthu i. e,an iron sugar-cané press) fastened to 
the ground is immoveable property. Musat Kuru LA 
SUB Karan Kura 250 


Impartible estate, see Hryou Law. 


Improvement by tenant - Fixtures — 
Right to remove after determination of tenancy 
—Kquitable right 762 


Inamdar and lessee—inerease in Quit-rent 


consequent on enfranchisement—Tenant, wh 
liable for increase. ; eas 
Where an inum is hell by lessees for a fixed 


period and the inamdar gets it enfranohised for 


his own benefit, his less3es aro not liable for 
the consequent increase in the quit-rent, Ravipatr 
RAMAYYA v. ADDANKI SESHAYYA 765 


Income Tax Act (II of 1886), ss. 
r an 35 Polas statement- Prosecution, who cum 
treci, ~ 


No person can be prosecuted under section 35 





of the Income Tax Act except at the inst 

of the Collector under section 36 of the ack 

Baxxat Lat v. Emperor, 12 A. L. J. 258; 15 

CR L. J. 296 504. 
— — S. 36 504 


Inherent power -District Court—Powers of 
transfer—Subordinate Judgy’s Conrt— Jnrisdietion 
425 

Inherent power of Court—Applieation 
to cancel sale by Iusolvency Court on the ground of 
fraud—Inherent power of Court to entertain such 
application— When time begins to run 335 


Inheritance. See Buppmsr Law. 


Injunction, mandatory, suit for ~ Damages—~ 
Balance of convenience, 
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Where upon a balance of convenience, damages 
will be an adequate remedy, relief by way of 
mandatory injunction should not be granted, SETAU- 
RAM Mapicat Row v. Goran Row Peisnwa, 1 L. W. 
166 785 


~-— Perpetual injunction to keep door closed 
— Door closed but re-opened—Remedy of decree- 
holder—Snuit of execution 247 


Inoculating Children—tTrade or occu- 
pation 205 


Insolvency—Adjudication—Oreditor of insol- 
vent, if can enforce claim, without leave of 
Court 755 


vency Act (Il and 12 Vic. C. 
Inan z 30 Provincial Insolvency Act (IH of 
3907), 8. +0 —Insclrency—Set-off —Fraudulent claim 
— Notice of available act of bankruptcy committed by 
debtor. 

The right of set-off is a doctrine of equitable juris- 
diction and its object is not merely to avoid Cross- 
actions but to do substantial justice. Therefore this 
doctrine would apply to prevent the great injustice 
which would arise if a person who is the iusolvent’s 
creditor on one account and his debtor on the other 
is compelled to pay 18 annas in the rupee on 
what he owed to the iasolvent and to receive less 
than that amount on what the insolvent owed him, 
but it cannot be extended to cover cases “where at 
the time of insolvency the debtor of the insolvent, 
with full knowledge that the latter has become hope- 
lesaly involved, buys up a third person’s claim against 
the insolvent in order to relieve himself of the liability 
of having to pay bis just debt: , 

Held, also, that the transaction relied upon by the 
defendants being a bogus one, the set-off claimed 
could not be allowed. The English Law on the 
aubject discussed. RADHA KISHEN v. FIRM OF GANGA 
BAMS-RADHA KISREN, 95 P. L. B. 1914, £3 P. R. 1914 

927 

nc etition --Purchaser of judg- 

ineo Ta ee WP E editer Entitled to be entered as 
creditor. 

A purchaser of a judgment-debt due to an ingol- 
vent creditor is entitled to have his name entered in 
the schedule of the creditors of the insolvent, VAIDYA 
Nava AryaR v. P.S RAMASAMI Atyar, 16 M. L, pis 
Interest—Arrears of rent— Absence of contract 

to contrary— General luw as to interest — Bengal 

Tenancy Act VIL cf 1885), ss. 67, 65 - Mokarari 

lease. 

In the absence of any express or implied con~ 
tract to the contrary, a landlord is entitled to the 
benefit of the general law with regard to the 
payment of interest on arrears of rent, that is to 
say, he is entitled to the benefit of sections 67 and 68 
of the Bengal Tenancy Act. 

Section 67 is applicable to mokarari leases 

‘when there is no contract to the contrary. AJEB 
Buarrul v. RAM NARAIN SINGH 108s 


Usufractuary mortgage—Terms— Mort- 
gagor resuming possession upon abandonment by 
mortgagee— Personal -covenant to pay, becomes 
operative ý 131 
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interlocutory matters. See APPEAL TO 
Privy COUNCIL. < 


Inter-pleader suit, whether mortgagor 
bound to bring — Mortgage-bond— Assiznment — 
-Mortgage-debt paid to assizgnee—Cancellation -of 
assignment—Notice ef cancellation—Assiznment 








treated by mortgagee as void 607 
Interpretation 238 
- of document 871 


Jagir Income, suit to recover arrears of 
4 


Joint family. See Hixvv Law. 


—— Promissory-note—Payee dying leaving 
widow -Suit by surviving members, whether 
maintainable i 612 


Joint trial of thief 
property, legality of. 

A joint trial of two accused, one for theft 
and the other for receiving stolen property, is 
illegal. GOVvINDARAJSULU MUDALI, dn re, (1914) M. 
W. N. 352; 15 Cr. L. J. 256; 1 L, W. 171 208 


Judicial inqgquiry—Surety not to be rejected 
withont taking evidence 745 


and receiver of stolen 


Jurisdiction. See PROVINCIAL SMALL Cause 
Courts Act (IX or 1887}, Scu. It, ABT, 81. 


—~-CiVil— Bond for 
appearance, forfeiture for 





appearance—Non- 
50 








Commission—Local 


inquiry ~ Case 
of wrongful restraint by obstracting path 


510 
Discharge—Case of non-compoundable 


offence —“Struck off” for complainant’s absence — 
Cognizance 182 


—~ —— — Grant of land under Darkhast rules— 
Rules not complied with—Adverse possession — 
Presumption 520 











——fligh Court’s power of superintendence 
--Proceedings for settlement of fair rent before 





Revenue Officer 896 
—~---~ ——— of Civil Courts-~Sale — Declaratory suit 
to set aside sale 
—~ Suit for ejectment and for ren 
53 
—~ of Civil and Revenue Courts 
Compromise, petition of, filed in mutation 
proceedings —- iistoppel — Matation proceedings, 


whether evidence of title — Consent to entry 
of one’s name in revenue payers, efect of —Admis- 
tion, gratuitous, withdrawal of Revenue Courts 
decision on ques:ions of title raised io partition 
proceeding bars Civil Court from re-opening those 
questions - Procedure, proper, not adopted by 
Revenue Court in deciding titular questions, effect, 
of— Objection to partition filed beyond time tixed 
by Revenue Court, whether entertainable, if parti- 
tion not yet granted — Partition, complete, effect: of 
—Appeal from order of Revenue Court disuHowing 
objection to partition on ground of opposite party 
being recorded co-sharer, forum of 95 

Suit for declaration by 


landholder that lease granted by hia agent 
was without authority 








Nahi 
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Jurisdiction —contd. si 


wee meee of Civil or Ravenie Courts —Parti. 
tion of mahil-Suit for declaration that plaint- 
if is entiuled to land allotted to defendants in 
pirtivion -Civil Court, power of, to rectify errora 
it partition by Revenue Cours~Revenne Court, 
order of, refer:ing objsctor in partition proceed- 
ings to Civil Court, effect of Second appeal, fresh 
caze seb up, entertuinabi.ity of ~ Practice—Plead- 
iag; 859 


Jurisdiction of Court to amend 


penno 


sale certiicate 





aana 





Jurisdistion of Court to hear 
review applivstion not taken away by presentation 
cf appeal 513 


ene, 





Jurisdiction of District Court to 


reocgniz3 transfer- ‘Transmission of decree for 
exvention to District Court—Application ky 
transferee of decree for  tecogrition of 
transfer 23 





—~——— Lower Burma Town and Tillage 
Lands Act (IV of 1893), ss. 15 2, 4t—Jurisdice 
tion of Civil Courts. 

Sections 41 (a) and 15 (2) of the Lewer Burma Town 
and Village Lands Act do not debar a Civil Court from 
adjud.cating the rights of two private persons liti- 
gating over land which is at the disposal of Govern- 
ment. NALLAN CBETTY v. Metucsawuy Pirar Q61 


—-— Natural justice —Caste-—Lancharet 
-—Defamation 301 











— Order awmdirg cêmpenration net 
contained in order of cischarge— Irregularity, doa 





Presidency Small 
when can pass order under s. 41 


— -—— Transfer by insolvent made two 
yera befcre adjudication—Order— Provincial Ine 
solvency Act (111 of 1907), 8 36 


— m — ~ Remand — Suit originally heard by 
District Judge—Remindet to him by High Court 
—Transler by him to Sud-Judje-Trid by Sub 
Julji with consent of puties —Jurislictioe of 
Sub Sedge to try swit-Ows of proof—Suit sor 
possession —Defendunt setting up tontney—Defeni- 
ant founl tə be tenint of pliintıif -Oaus, or 
whim lies. 

A suit valaed ab Rs. 1,263 was dismissal by a 
Distries Judge on the grounl! of limitation. ‘The 
High Vouct on appeal set asids the decreas ani 
reminded the suit to him for tial, Tho District 
daise traistecre{ the sit t» the Sib tulze who 
triol it after taking tha consent of the 
partie : 

Held, that the va‘idity of the proceeding: bo. 
fore the Sab Julge ooald not bə questioned by 
the partis, as the caso was not on») of tha 
exercise of jurisdiction by a Court which hal 
no ioca or pegniiary jirisdistion over the sub- 
ject-matter of litigzuio:, bit ona of irregilerc 
assumption of Juisdistim by a comacteat Gouet, 
though with the coasent of the partica. 

Where a dofendant in a suit for pòsses ion of 
land is found t? bs a tenant of some linl nadar 
tha plaintif, tha barder ia not cast thereby 


Cause Court, 
572 
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upon the plaintif to establish that the land he 
seeks to recover is outside the tenaacy of the 
defendant, but the defendant mu: prove that 
the land lalis within his tenancy. Protap CHANDRA 
Roy v. Jupgister Das, 19 0., bad, 4.8 


—— — — — Suit - Valuation~IJInterest claimed 
by plaintiff— Value of suit is value of interest 
claimed in suit 


aman Suit by tnamdur for recovery of 
rent—Civil or Revenue Comt 








— Civil Comt—Suit for rent — Es. 
tate,” meaning of —Ingm of pari of village, whether 
estate 5 





Supreme Court of Tiong Kong — 
Foreigner—Afghan subject of the Ameer of 
Afghanistan enlisted in British Indian Regimant 








Transfer of casa from one 
Magistrate’s Couit to ancther—Conmitment on 
evidinse recorded by Magistrate fiom whose 
fils case was tiansferied 722 


(Crim inal)—Ciiminal trial —Wit- 
ness re called on order cf prosecuting officer— 
Magistrate 7 


mama 











— Fence- Obstrnetion to public 
pathway—Migistrate, whether can pass an order 
under s. 147, Cr. P. O. 739 


—— cf Magistrate — Issuing 

warrant ~ Acting on advice cf Vrown’s Law Officers — 
Jury —Verdict— Repugnancy, if justifies quashing of 
conviction Opinion of Judge, how to be weighed. 

Two persons were tried for murder bat acquitted. 
It was alleged that thers were three c3-conspirators, 
of whom the petitioner was one, A warrant was 
jasned against the peticiuner which was re-called. 
Subsequently the’ District Magistrate, on the advice 
of the law odicers of the Crown that the c1ga against 
the petitioner could go on on ths evi lence, again issued 
a warrant against the petitioner: 

Tlald, thit tha District Magistrate had jurisdiction 
to issue the warrant. 

Tne repnrniacy ia the verdict of a Jury in India 
iz not in issulf sut 'isnt t> jus ify the quashing 
of a conviction. Tne technicalities, which are 
borrowed fron the Wiglish Lavy anl founded on 
ileas as to the racred character of a verdict by a 
Jury whose ndinga of fact are unkaovn, cannot be 
inoorted so n4 b2 giva sich @ chiracter which, by the 
express provisions of law, does not attach to Jury 
verdicts in this country. 

In this country, the opinioa of the Jadze is ta 
ba weighel by ths Hizh Corrt in exictly the same 
balance aa ths opinion of the Jury. MANINDRA 
Ciinve. Gaose v Bawana, 18 5 W.N.53) 1002 


Surety — Restriction to 
á 05 














Jocal men 
Jury -Verdict -Bepugnanoy, if jus‘ifies quash- 
ing of convissio1~ Opinion of Judge, how to 
be wei shel 1002 
Kadullat—Kebdit executed by tenant - Sti- 
pulusi that iierevaed rent wonld be paid on 
jicreased arez fonnd on m asurement -Area in 
boundaries Landlord, if entitled to additional 


1046 - 
Kabpullat—concid. 


rent on excess area baing founl to ba in ton- 
ants possession — —Prevaili 14 rate in vicinity— 
IE rent stated in kubulitb to bo euhaieed ace 
cording tə prevuling rate i1 vicinity —Pr sse lure 
to be adopted by landlord 


Kabuliat taken nt enhanced rate 
on promise ts grant pilah including extra 
land in tenant’s holding -Geant of patih bas not 
inelnding promised land —Promixed land in tenant’: 
possesion —Suit for recovery - Paté ih invali | -Ocal 
settlement bofore pattah, whether éffeotnil — 
Bengal Tenancy Act VIII of 1833,3.29 579 


Reclamition lease Forfeiture on 
feilure to comply wih con tition as to reclumation 
— Con lition as to grant of [rest lease oa appli- 
cation within one month of forfeiture notice — 
Transfer to plaintiff of riyhts under le se after 
forferture and before new leuse —Cirtiperite sule 
of land — Auction purchase by defenlant -Su.t jor 
possession- Right of plaintif. 

O1 August 12th, 1895, a kebelizt was exsouted by 
one K in favour of tue Government in respect 
of certain linds for reclamution There was a 
provision that on failure to comply with the 
‘condition as to cloariag, the lessee was to forfeit 
all vizhts in the land under the existing lease, 
but this was subject to a provision that if the 
lessee give up the lease to a certain officer of 
the Government within one month of the date of 
the notice of forfeiture, a fresh lease would bo 
given to him o1 certain conditions There was 
a failure to comply with tha c'caring condicion, 
notice was given to the sons of tho lessse who 
had died, and they within one month mule an 
application for a fresh leass woich was grante- 
In the meantime, tha defeadant N» 2 purchasel 
the p-operty at a certificate sale for- arrears of 
cesses, ani after that the sons of the orizinul 
lessee sol.l their interest under the lenga b) tho 














plaintiff. The cortifisate sala was of no valid 
effect for lick of obsarvanca of tha statutory 
requirements an. so nothing pissed to defertant 


No. 2 under the sale. Tne pliiitif brought this 
guit and prayed that the certiisate sale might bo 
declired frau lulent and irregular and that the sama 
might be set asile and possəssion of the proporty 
purchased under the sale might be given tv the 
plaintif: 

Held, (1) that the plaintiff was entitlal_ to 
porsassion, as claiming undar the origin lessee 
and his sons, on the strength of the original 
kabuliat cf 1895; and 

(2) that the plaintiff, even before the new lease 
was granted, was entitied to possession by virtue 
of his right to prxsession unt r the lease in the 
circum‘tanoas that happened. Upevora Vata Bor 
g. SAIDENDRA Naru GHOSsH, 19 0. L J. 2.9 622 


Karta, liability of ~Tlace where severa} persons 

have acted. 

Where articles are found in a house in suei 
a place or places ag several rersons |'vinz in the 
house may have access to, there is no presnm p- 
tion that those articles are ia the pnssession or 
control of any other person than the kirta or 
-house-master. D Weston: v Peasy Mosas Day 
HAI 898518 ©. W, N. 185 A 23 


INDIAN GASES. 


‚clans fc of section 557 


“FIA 


Kudivaram rignt, meaning cf 118 


L7ch25 or delay in instituting snit--No fronnd 
for refusing specific pe:formauce— Discretion 


we 


Lamnbdardar—Customary agent 
tary body, whether can sue alone 


Land Acquisition —dcquisition by Caleulla 
Muntes_ality - Bustee land- Market-ralue— Future 
advantageous disposition not to be taken in account 
—Va'uttion of bustee land not to be made on sup- 
position of tts atiptabilety far use as building land — 
Pres -nt disposition on'y to beconsidere i — Evidence — 
Evidence relating to under-tenanta and renta prid by 
them, whether relevant — Value of other lands which 
are nt bustee tands, in the neighbourhood, if reles 
vant, 

The words “the market-valua to be the mm ket- 
va’nue aceorciig to tha Cisposition of the land at the 
date of the publication of the declaw a'ion” ig dma c) 
of saction 557 of the Calentta Municipal Aor, 9>, 
mean that when a land is oompulsorily acqnired by 
the Calcutta Municipality, any use to which the Jind 
may be put in fature sh ull not be taken into con- 
sideration in determining i's value, but the valuation 
shall be determined according tò the market-value 
then existing of the land in the position that the 
matters then were, 

The claus preclud-s any valuation bised on the 
most advantageous disposition uf land, e gs a valu. 
ation of bustee Lind on the su position of its adapta. 
bility for use as building land to carry expensive 
structures, 

Consequently, the clause preclud s evidence being 
given of other purposes to which bustee lands can be 
pat in fnture, 

Therefore, evidence reliving to under-tenants and 
the rents paid by them is not rel vant for the pu*posa 
of ascertaining the miuket-vulue as defined by 


of propria. 


Evidence as to sales of other lands ia the 
bourhood which were not bustee lands is not ad. 
missiblo, MANINDRA CHANDRA NANDY v, SECRETARY 
oF Srarg, 18 C. W. N. 884 


Land Acquisition Act (I of 189%) - 
Streets, laying of Railway lines npon—Whether 
Land Acq tisition Act to be resorted to 765 

——— S. 23 — Compensution— 
Market value —Prire paid by owner —Evi lence. 

The mere fact that the owner uf the property, ncs 
‘quired under the Land Avqu'sition Act, had obtai ied 
it cheap would not entitle the Governm>nt bò get it 
under the fair market value, but the prive which was 
paid by the o vner very shortly before the publication 
of notification would be a valuable piece of evidence to 
help the Cou:t in ascertaining the true mirket-value 
of the property. Qimark ALI v. COLLECTOR oF 
BARFILLY 


neigh. 


a 














S. 54—liril Proredure 
Code ‘Act V of 1909), » 93 l — Bombay Ciril 
Courts Act (ALI of 188,8 16 —Award below 
Rs *.0))—Reierenre to Assistant Judge -Appeal 
to District Judge -Second appeal to High Court, 
ahether maintaimable. 

As no second appeal isallowed by lav in a Land 
Acqiisition cae, bo appel wold lie ia the 
Tlizh Court when on a referencs under tha Land 
Acquisi.ion Act sa Assistant Judge ‘awarded jess 


Vol. XXII) 


Land Acqulsitlon—voncid. 


than Re. BOPO and an appeal against his award 
was dismi-sed bv the District Jndge. AHMEDBHOY 
Hasipe ty v WAMAN Duaonnv, 16 Bom. L. R. 72: 
88 B 337 


Land cess. See MADRAS Estates LAND Act. 


‘Land~«hoidi2r. See Manras 
Act, 1908, s. 3. 


Landlord and tenant—Abandonment by 
tenant of holding -~ Question of intention. 


_ The qnesti n, whether in any individual case 
there has been an abandonmest by a tenant of 
his holding, is a qnestion to be determined upon 
‘the facts of cach case. 

D'etnm of Mr. Jnstice Maokerjre in Ram Pershat 
Keerit v, Juwahir koy, 120 W. N. 89; 7 G LL. 
J. 7, relied upon. MAHADEO TERSRAD v. Durur 
SABUN =68 


Tisposscasion of tenant by 
landlord or person claiming under him, effect cf 
— Dispoesersion from cetin lands of tenure — 

..£uspension of ret of other lands during dispos. 
session. 


When a landlord o> a person claiming under 
him has dispossessed a tenant from certain land 
of the tenure, he is not enti led to recover 
Yent for the remaining lands in the possession of 
the tenant, inasmuch as it coukl not be sail in 
that care that each Ligha of lund ia separately 
assessed and separately chargeable with rent. 

Where an intermediate tenure has been created 
‘py the landlord between himself and his tenants, 
aml that intermediate tenure-holder has dispos- 
sessed the tenants of a portion of their land, he 
‘cannot recover rent from them. If the landlord 
tifes tn step into the shoei of the intermaiate 
tenure-holder and to do that which the inter- 
mediate tenure-hiller is not entitled to do, he 
cannot do so. Faten ALI CHOWDHURY v. PARSHA 
‘Natu Das §32 


Enhancement of rent — 
Homestead lind—Kabuliat executed by tenant — 
Stipulation that increased rent would be paid on 
increased area found on merirurement —Area in 

sundaries ~Landlord, tf entit’el to adtitional rent 
on ewcesa area being fuund to bz in tenant's posses- 
sion— Prevet ing rate in vicinity -If rent stated in 
kabuliat to be enhanced accor iting to prevailing rate 
an vicinity — Procedure to be atupted by landlord. 


Where there is an express stipulation ira kibuliat 
that the landlord is entitled to exvess rent in case 
the area of the land let out and described within 
certain b mndaries be foun lon measure neutte ba more 
than what-is mentioned ia thek b cliat, the landlord is 
entitled to rent for the excess land which the tearus 
is found to hold wishia the boundaries mentioned 
in the kabuliat. 

Jf the rent of a tenant in respect of a homestead 
land is nota fixed one and the reut paid by him is 
inadequate, the landlord can call upon him to pay 
such rent assis proper andif the tonint does not 
agree to this, the proper course fur him is t> giva 
the defendim & pro çer notiza tə gaib and tzoa te 
sua him for ejectment. 


Estates LAND 
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A landlord is not entitlel ton decree for enhanced 
rent on the ground that the prevailing rate of rent of 
similar lands in the vicinity was higher than the 
rate stited in the -kXabuliat. Janu Nata Das m 
MANIND24 UHANDRA NANDI 937 


~—— Kabuliat taken at enhanced 
rate on promise to grant pattah including extra land 
in tenant’s holding —Grant of pattah but not includi 
ing promised land ~Promiaed land in tenants posses. 
sion —Suit for recovery —Pattah invalid - Oral set le. 
ment before pattah, whether effectual — Bengal 
Tenancy Act (VII of 18857, s. 2% 


The defendant originally held a jama of Rs 24 
under the pliuintif® whick did not include the linds 
now in dispute. At the Settlement in 1897, the jama 
upon that holding was increased to Ks 29-8, 
Snbseq un ly the defendant was found in possession 
of the-e dis, uted lands and he agreed to pay Ra. €8-8 
for lis holding provided that the diapnoted lands 
were inciuded in: that Settlement. The defend- 
ant executed a -buhat and the plaintiff agreed to 
granta patt:h of all the lauds, bat, as a matter of fact, 
the pettuh which ha granted did not include 
the disputed lands, ‘The plaintiff sued for recovery 
of possession or in the alternative for Rs. ¥7-2 as rent 
and ce:ses: 

Held, (1) that the patih was invalid under section 
29 of the Bengal Tenancy Act as well as under section 
By ie : 

_ t2: that the jima stated ia the kabutiat was void 
and not by law recoverable by the plaintiff; 

(8 that nothing more coall be given to him in 
any case asthere had been already an illegal ene 
hancement; 

(4) that a goby mat be given to the pritch 
and the otal Settlement before it was given 
effect to; 

(5) that the plaintiff had no cliim to recover 
the land, nor could any more rent as chiimad be 
decreed to him. BIRENDRA Kisuore MANIKYA BARA- 
DUR V JINA GAZI 














—-—— —— 





Taındlord’s failure to repair 
—Tenanbs right to maike dzdustions fron rent — Uon. 
ditions to pay enhanced rent in default of regular 
payments. 


Il a landlord fails to repair leased premises 
according to the terms of the lease and the:tenant is 
thereby deprived of the use of a portion of it and is 
also put to lo-s and inconvenience, the latter i3 ene 
tiled to dednet from the rent a reasonable amcunt 
with rezard to the non use, loss and incor venience, 

A condi.im to pry enhincel rent in default of 
regulur payments is penal. NIADAR Mav RB. Bor. 
Rosaa & Co, 5 P. W R. 1914; 26 P. L. R.1914 353 


——~.— Iénase for fixed term— 
Six months’ notice given before expiry of term 
—Jurisdiction 5 











Lease of premises, portion 
of which is already in possession of another 
tenant —Relation of lessee and former tenint— 
Lessee giving up entire premises after termina. 
tion of his letse, effect of —Gub-tenant. 


Where a lesses accepts the lease of premises 
& portion of which is already in the occupation 
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Landlord and Tenant—vcontd. 


the latter beenmes the snb-tenant 
of the former. But when the lessee gives back 
the possession cf the penises in his actual 
possession to the Fasor at ex,iny ef the lease, 
this amounts to entire vacaion of the premises 
and the former tenint again becomes the tenant 
of the lessor, Nispar Man v. B. Borrooan & 
Co. 6 P. W. R. 19:4; 30 P L. R. 191b 59 


m = me —~Non-tran:ferable occupancy 
holding — Transfer of portion of < holding — 
Sale of holding in execution of rent decree — 
Appheatiun by 
if maintainable — Transfer of entire holding and 
that of portion, distinction between 839 


of a tenant, 





—e amun 








Posacasion of 74.13 of land 
ailh trees thereon, suit for -Frees zlanted by tenant 
on his cultivatory holding before accrual of tenancy, 
effect of, ejectment decree upon -- Groves, custum in 
respect of, as recognised in Oudh. 


When a landlord obtains a decree for ejectment 
against a tenant, the later is bound, in the absence 
of any special rule or custom to the oontrary, such 
as that existing in the cuss of grover, to deliver over 
possession of the trees along with that of the culti- 
vatory holding on which they stand, even though 
they were planted by him before he acquired the 
status of a tenant. SARDAR SINGIT v. Gaga SINGH, L 
0. L. J. 63 957 


—— Raiyat eweculing usufruce 
tuary mortgage of holding —Abandənment ~ Question 
of fact—Raivat continuing to pay rent ~ No intenti m 
of learing village— Receipt of rent by landlord after 
notice of alleged ubandonment—Khas gosse:tion, 
ahether land'ord entitled to. 





nee 





The mere cxrcution of a usufructnary mortgage 
may not be sufficient to establish sxbandonment by 
a niyat of his ho ding, which qnestion is principally 
one cf fact, 

Where a raiy t cxoeuted a uaufeuctuary mortgage 
cf his holding bat covenanted tu continne to pay the 
rent thereof, and it was fò ud that thorgh he Jett 
the land because he was ill and there was no cne to 
take care of him yet he intended to come back to the 
village, and that rent was 1¢¢ ised by the lindlord 
after he came to have notice of the raiyat’s leaving 
the place: 

Held, that there was no abandonment of his holding 
by the raiyat entitling the Inndlord to kkas possession. 
Gorr CHANDRA Das v, ASIMUDDI 





a —— s relationship cf—Tempo. 
rary Settlement under Governm nt — Permanent suhe 
lease to gliintif ~ Plaintif granted sub-leuse to 
defendant —Reneual of Settlement Jrom lime to time 
by Government, rffect of, upon defendant, 


8 hell lands under the Government under n 
temporary Settlement curing the currency of which 
he granted a permanent sub lease to the plaiatiff 
who aguin granted a permanent sublease to the 
deferdants ‘Tue Settlement wag renewed {rom tiae 
to time by Government in favour of +; 

Held, thut the effect of the re-aetulemart by the 
Government with > was to keep alive the contractual 
obligations of the subordinute holdera as amongst 
themeelves, and thas the 2elationship cf landlord 
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and tenant existed between the plaintiff and the dae 
fendants Mosevpra Naty Biswas v. Sayan Tat 
BANERJER, 1 C. L J. 008; 18 C.W. N 9:7 


Rent.derree against ĉnr. 
patnidar — Morty-ge decree agninst dar-patnidar 
by landicrd- Faecution of mortgage-de-+ee—Sale cf 
dar-patni matal subject to encumbrance of rent decree 
— Execution of rent decree against other property of 
dar-patnidar, if allocable- Meng, doctrine of - 
Intention— Benefit of person in wrom the two estaler 
have become vestel - Transfer «f Property dct (IV of 
1882), s. JOL 


The superior landlord cf a dar paini mahal gota 
mortgage di eree npainet the dor-7atnidar in rerpect 
of the mahal. In execution of this decree, he pnt 
up the muhil to sale and Limself purchased it, 
Previous, he had obtained a decree for 1ent due to 
him from the dar patnidar on account of the dare 
gulni, Ine¢x2cution of the morteage decree, the sale 
of the dar-;atni mahal was sul ject to incunbrances 
including the encumbrance of the rent decree. The 
landlord wanted to execute his rent-decree against 
some other proper'y of the darepatnidar: 

Held, that the landlord was entitled t> do so. 

In applying the doctrine of merger, the dominating 
principle by which a Court is guided is the intention, 
and in the absence of express or imp'ied inteutior, 
the Court looks to the benefit of the person in whom 
the two estates have become vested. Goran Lan Ray 
v. SHAILENDRABASINI CHOWDEURANL 393 


———— ——— Sub-letting — Forfeiture of 
lease— Meaning of “Dokandari khod”—‘Tranafer of 
Prozerty Act (iV if }882 , ss. 108 (j) and 111 ig^ 


In the absence of a covenant to the contrary a 
tenant is authorised to rub-ler, 

A breach of the condition of a lease does not effect 
its foifeiture unless the lease expressly so } rovides, 

‘Lhe words ‘dukandari khud’ (for the purposes of Lis 
own shop business stu ding alone in a lease do not 
mean that eub-letting is prohibited. ALLAH DITTA u 
Fasz 1151, 25 P. W. R.1914; 106 P.L R. 19ln 33 
P, R, lah 295 




















= ~ — Snit for additional rent for 
increased area - Excess of land found in tenant’s 
possession~ Standards cf measurement same on 
both occasions —Allowat.ce for difference in systems 
of measurement, if to be granted 794 





meae 








Year by year tenancy — Suit 
Jor ejectment— Burden of proof—Present riyht to poge 
session — Jus tertii~ Z'leadings. 


In a suit for ejectmont against a tenant from year 
to year, not being a possessory suic brought within 
six month; of a wrongful dispossession, the pluintiff 
iu order to au’ coed mu-testablish such title as carries 
a preser6 1ight to possession and the defendants 
are entitled to rely on tho jus teti appewins fiom 
the facts a bluce t by the pliinti® to defeat his claim. 
Siray Biwi Desspivns v Sapny Awasi Part, 
16 Bom L B 142; 38 B. 220 785 


L.2a3@, determinatio? of - Possession” of heir af er 
- deter minatiun — Full proprietary tight acyaired by 
heir—Sule of property — Remainder-man, right of 


Vel. XXII) 


Lease—coneld. 


s forfeiture of sub-Icttirg 


395 


of palmyra trees for er joyment of toddy 
frnits, ete. —-Regi-tration Immoveable property— 
Moveable property 02 











of premis2s, portion of which is already in 
possession of another tenant—Relatim of lessee 
and former tenant-—Lessee giving up entire pre» 
mises after termiaation of his lease, effect of— 
Sub tenant 3 


Leasexd2ed - Registration. 


A compulsmi'y registraLlo lasa is inadmissible 
withcus registration to prove the nature of lessee’s 


possession Yuruyv« VWENGATA Feppy v, Marni 
VWERRANNA, 16 M h T. 192 
Lezal Practitioners Act (XVIII of 


1879), S. 1% -Mukhtear —Mukhtear having no 
license to practise in Revenue office— Misronduct — 
Commission of misccnaiuct as private individual — 
Jurisdiction of Commissioner to report to High Court, 


In the course of a Land Registration Appeal tho 
Commissioner found that the conduct of a Makhtear, 
who kad no license tu practise in a Revenue office, 
had been grossly improper and fraudulent, because he 
had frandalently transferrod cercain properties and 
made certain discrepant statements one or other of 
which mnst have been falso Heaccordingly s thmitted 
a referance to the High Court recommendiag the 
Mukhteai’s dismissal: 

Held, that, as the misconduct accordiag to the 
Commirsionei’s reporb was committed not in 
the capacity of a Mukhtear but as a private indi- 
vidual and came t> light only atthe hearing of an 
appeal in a case to which he was not a pirty but 
only a witness, the matter did not fall within the 
purview of section LLof the Legil Prasticioners Acb 
and the Commissioner had no anthority to report the 
Mnkhtear to the High Court. Dinesn CHANDRA 
BRAtTTaAcHARIER, In re, 19 G. L. J. 710; 15 Crk LJ 


373 746 


Lezal representative —Grove-holder and 
tenaut dying withous heira- H nse and grove es- 
chea ing to zemiadtr—Z:mindar's liabiity for 
dacree against grove-holder and tenant — Execution 
of decree 


Legatze. 
—— Light of 143 


Letters of Administrati 3n —Application 
by hu-band—Estate of deceased wife —Issue as to 
title, whether aught to b2 al/owed to be raise 1—Pro- 
bate and Administration Act (V of 1881), 3. 23. 


Tt ia not the practice of the Tigh Court in its 
Testamentary and Iatestute Jurisdivion to gò iato 
questions of titls 

It ia suM®icient under the Provate and Admini tras 
tion Act if the person making an aopliortion for grant 
of Letters ‘of Administration is, according to the 
tule for fhe distribution of the estate of the deceased, 
entitled tó the whola or a pirt of the property and 
alleges that there is property of that nature. 

An apolitation by a hasbind for grant of Letters 
of Administration to the estate of his deceased wife 
was opposed by the wife’s brother. Ju theappligation 


See WILL. 
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Letters of Administratlon—eoencli. 


it was alleged that part of the property wes the 
yautuka stridhan cf the deceased, An i-ane was 
rettled as to whether any poition of the property 
l}: ft by the decer sed was her ,autuke stridhan; 

Held, (1 that the isme as to title ought not to 
have been allowed to be rai ed: 

(2) that it was tof necessary for the husband 
to prove Lis title, and that as there was no other 
application before the Court, the Letters of Adminia- 
tration should be issued to him. NISRIKANT CHATTER- 
JEE v. AsHUTOsH MUKHERJEE, 17 C. W. N.613 296 


Letters Patent (Bombay. (Amz2nd= 
ed), cl. 39—Ciml Procedure Code (Act V of 
1.08 , as. 109, 110— Application of legal representa. 
line to have hie name recorded — Rejected by High 
Court—Order interlocutory—No appeal lies to His 
Majeaty in Council. 


A julgment or order in order to be final within 
the meaning of clause «9 of the Letters Patent must 
finally determine the rights of the parties. 

An order by a High Court rej-cting the application 
of the legal represenrative of a d-ceased party to have 
his name broaght on the record is not final but 
interlocutory and as such no appeal lies to His 
Majesty in Council from such order under clause +9 
of the Amended Letters Patent. GANGAPPA REVAN. 
SHIDDAP2A V. GANGAPPA MALLESHAPPA, 16 Bom L R. 
195 


Letters Patz 1t (Caicutta’, 1865, cls, 
15, 16, 39 977 


Letters Patent. (Madras), c'. TO - Vakil 
— Profesiona: mixcon.tuct —duggestion by Vakil that 
Tecan influence Judge by improper means. 


A Vakil is guilty of professional misconduct merit- 
ing more than a mare warning for sugges‘iag that 
he is in n position to inflasnce a Jndge by indirect 
and improper means. PREAIDENT, VAKILs’ Associi. 
pion, Hiet Court, Mapras v. A VARIL, 26 M. Ia, J, 
429 789 
Lib2l. See DEFAMATION. 

Lic2n 38 —Riyht to weigh in market —Exclusive pris 
vilege. 

A weizhmin ii anold market, if permitted by Gor. 
ern.nent to continue the same calling in the new mare 


ket opened at a different place, does not acuuire any exe 
clusive right to act as weirhman in the latter market 


as his position is merely of a licensee, SECRETARY or 
Srate v. Kanna Lat, 12 A. L. J. 447 922 
Limitation —Adverse possession 521 








Amendment of plaint—Sait bronght 
in wrong nam3 








Appeal—Failure to file copy of .derage 
— Further tim? allowe.l for appeal —Su ficient cause 
— Limitation Ack (IX of 1903,8 9, É 


Failure to praeent a enny of the decree appealed 
against within the time allowed for an appeal amonntg 
to not flirg the appeal at all and time cannot he 
exterded for te yropose of makirg np the difi- 
ciency, particularly when the aprellant has already 
lost the opportunity once granted to him for doing so, 
ACHHAR SINGH v. Nixxu, 2 P. W. R. 1014, 25 P. T. R 
1914 319 


4070 
Limitation - coneld. 


we — m 3urden of proof ~- Burden of proving 
age to biiag suit within time ~Pliintiff to prove his 
age under 2 at d:te of institution of suit —Proof to 
be affirmitiv: and clear —Court reluctant t> throy 
out case as barred by time if suit just or equity 
2 
ran Cause of action Partition proceedings 
| —Party referred t» civil suit —Cause of action arising 
_ by institution of partition proceedings ~Effect of entry 
in Revenue prpers —Several plaintiffs suing jointly —~. 
"` Withdraw ul of suit with permission to bring fresh suit 
—Separate claims --Not barred. 





The lund in suit had been sho-vn ia the Revenue 
Records for miny years pst as joint. Defenlint,a 
recordd co sharar, applied to the Revenue Authorities 
for partition Tne plaintif, who clined the lind in 
snit as his ale property, was referred to a civil snit 
for declaration of tile: ` 

Held, thit the cuse of action arose only when the 
defen lint applied for partition, and the suit was nob 
time-barred by reasoa of tha lind hiving been 
recorded for many years past as joi at. 

Where g3yerul pluiatiffs huisiel jointly, bus with 
a viw to avoid diti -ulviss as to misj in ler had with. 
drawn the suis with perm‘s.ion to bring a fresh sait, 
and subgaqve itly fiied sp irate claims: 

Held, that the former suit did not bar the subse. 
qient claims. Nata. SINGH v. IsHAR Sixou, 163 
P. L. R. i914; 9) P. W. R. 19:4 458 


= — —— of suit for salo on mortgage not 
affected by subsequent transaction between mort. 
. gagee and third person who pass off mortg ige-debt 


—Rirht of priority, limitation for enforoament of ' 


—Purchasw of property subjsch to mortgige— 
Right to pleud limitation, whea mortgazee neglects 
to recover money within limitation 8 


Limitatio 1 Act (XIV o? 1859). Arz, 
129—Hindu Law—Impartible estate—Widow of 
junim member = Right t be mtintained out of estate 
— Member cannot bind his heirs by his comp:omise — 
Nature of widow's maintentnce—Fucts to be con. 
sidered, when allowing arrears ~Denial—Burden of 
. proof. 


The widow of a junior mamber of the family of a 


holler cf an impartible estate is entitled to main- 
tenance out cf the impartible property. 

It is at least doubtful whether such member can 
bind by a compromise his heirs to receive a particular 
amount as maintenance out ofthe impartible estate 
in lieu of such rights as they might have independ. 
ently of his 1ight to receive maintenance for his 
life. 4 

The widow's maintenance is properly such allow: 
ance ag may keep her in a suitable condition cf 
comfort, whereas the maintenance of a male member 
ofa joint family represents at least to some extent 
Lis interest in the property of the family. 

In fining the rate cf arrears of maintenance to be 
peid to a widow it is not improper to tuke into con- 
tidera'ion the fact thab the widow, during all the 
tim she received no maintenance, did not borrow 
money, had no ditficulty in obtaining all the com- 
forts which she required, delayed long to demand, 
maintenance and would be receiving a lump sum, 

“ Under Article 129 of the Limitation Act, where 
there, ‘has been no denial, there is nọ bar, and .the 
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person pleading the bar of the Articla must prove the 
denial. Kacur Yrvs Rancappr KALAKTA THOLA 
Upayan v Kucanpat Avat, 26 M. L. J. 305; (Idi 
M. W. N. E74 83I 


Limitation Act (XV of 1877), Sch. U, 
Arts. 19, 23, 36, IZu- suit on joint torts—. 


Fraud, allegation of, to be formulated definitely and 


zot merely hinted at— Evidence, rule of ~ Evidence Act 
(Lof 1872 , s3. 8, 125 Proof —“ Proved”, “ sisproved” 
meaning of -Document— Privilege —Adverse inference 
jrom non-production wren d.cument privileged — Claim 
of previlege - Liability of officer acting on reports 
— Honest belief on reports -Finding of enplisive 
arti les —Place uhere severul persons have access— 
Liability of karta —Posses-ior— Eaplosive Substances 
Act (VI of 1908), ss. 5, 6—dArrest male undir 
Statute—Immateri:l under uhat section arrest 
made if arrest may be justified —drrest under law 
—Immuterial whether it was present or not to 
mind cf cficer making arrest — Pleadings ~ krrone- 


ous statement in zleadings, if can overcome fact i 


apparznt on record cr aQmilted~Counrel—- Ene 
structions — Uross-ex ımina’ion— Makir g charge — 
Right of Court ts ask Counsel —Couniel’s respon- 
stbility—Disctplinary action of Court- Rettance 
by Court on materials to be mide known to 
parties at trial -Opportunity of adducing evi- 
dence —CounseL ~Knowledge of important jacts— 
Propriety. of accepting retuiner —Clounsel giring evi- 
dence in case in whith he is retained ~Waether 
unprofessional conduct— Jeneral practice ~ Uniesir~ 
able that Counsel engaged in case should give 
evid nce —Wiuhholding evidence —inference, adverse 
—Cuuse of action —Ounspirscy — Torta. 


A suit on joint torts, in which tha pliintit 
allegea that the torts of malicius arrest anl 
prosecution and tresjiss ware e»nnitte! by the 
three defendants acting in conspiracy, insteal of 


by one, is governed by the one-year rule of . 


limitation contained in Articles 19 and 23 of 
the Limitation Act, 1877. 

Counsel appearing in a oas2 ought to give 
his deposition if he can thereby throw light 
upon the case. 

Per Wootrofe and Coxz, JJ — In a suit bised 
upon fraud, what ii required of the plaintiff 
is that he should at least know and formulate 
precisely what the frand is which ho alleges and 
against whom he charges is, an! he shonld be 
able also to definitely formulate in an intelligible 
way what his theory and schem is anli-how 
it fits in with the facts. ° Charges shouli be 
formulated and not merely hinted at. A charge 
may be met bit not a suspicion. The charge 
should be put forth in a precis> form and then 
presented in that form, anl not in some changed 
form, Ly all honest mean’. - : 

There is bub onarule of evilence which ia [adia 
applies to both civil and crimins] trials, and that 
is contained in the definition of the term; “proved” 
and “disp:oved” in section 3 of the EHvidenca Act. 
The test ia each case is, wanld a pradené man, 
after considering the matters before him, (which 
vary with each case), deem the fact in issus to be 
proved or disproved? In a mitter of this kind, 
the conscience of the Cour gan never be bound 
by any rule, bat that whica coming from itself 







77)—sontd. 


q prudent exorciss of 





















raulileit or cri ninal 
pirty to a snit, it 
harges be proved 
ofibt, thonzh the 
1us6 necessarily 
of each case. 
e and miacon- 
improbable a 
is the’ furce 
me such pre- 


atters does not, as 


is in fact privileged, no 
can be drawn from its non- 
y for to allow this would be in fact to 
Oy the privilege, This rule applies as regards 
vhe party claiming privilege. A fortiori, where 
privilege is claimed bya third person, no adverse 
inference can be drawn against any party to 
the suit in consequerce of such claim and allow- 
ance of privilege, 

Though sectim 123 of the Evidence Act does 
not, in express terms, prohibit a witness, if he 
be willing, from saying whence he got his informa- 
tion, both the Haglish authorities from which the 
rule is taken and a consileration of the founda- 
tion of the rule show that the protection should not 
be made to depend upon a claim cf privil ge being 
put forward, but that it is the duty of the Jndge, 
apart from tl-e obj cion taken, to exclude the evidence. 
A fortiori, it ovjection is taken, is cannot, since 
the luvv allows it, be made the ground of adverse 
inferences aguinst the witness. 

An officer is not Hable who acts on false reports, 
provided that l e acted honestly in respect of them. 

Where articles are foun! in a house in such a 
place or places as several persons living in tha 
house may have access to, there is no presump- 
tion that thosa articles are in the possession or 
control of any other person thau the karta or 
house-maater. 

it is immaterial under what section of the 
Explosive Substances Act an arrest is made, if, 
in fact, the circumstanees are sash that b'e Aot 
justifies the arrest. The offiser making” the arrest 
i3 entitled to call in aid any Ssatute which 
justiies his action quite, irrespective of wheth-r 
or not it was preseut to his mind, when he 
made the arrest. 

An erroneous statement in the pleadings can 
not overcome an actual fwit apparent or the face 
of the record and admitted by tae plaintiff him- 
self and his Counsel. 

A Court isentislsl ts ask Coraol, wo in crass- 
examinition makas a onarga, whathac he mukas 
it oa iisteustivas, aal if s9, 92 wisi [aswa 
tims to Coral ace oily peivilarsal in the səas> 
of being p:otectel fron disalosara to the opp mens. 
There is no privilsga as azvinst ths Couct. Bat if 
the ourt calls for wrictaa Listrasiois, ib eannot 
use them as evilonsa in the oris which is 
tried. Trey cakil be gallel for then ani share, 
aad ba used after tie trii or tha determin ution 
of ths qisstin: wh2sher dissipliaaey accion shuld 
hə taksa agalnab ths Coansal. It i3 nos saficiost 
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even to plead iastructiona. Counsel have’ a 
responsibility in the matter and are not justified 
in making serious chatges of fraud and crime 
unless they are personally sati fied that there ara 
reasonible grounds for putting them forward. 

Whatever a Court relies on should be made 
known at the tiial to the parties, so that they 
may have an opportunity of adducing evidence 
or argument on the point, 

Jf Counsel knows or has reason to believe 
that he will be an important witness in a onse, he 
ought not to accepta retainer thercin, If he accepts 
a retaincr ‘not knowing or having reason to 
beliere that he will be such a witness, but at 
the opening or at any subsequent stage before 
evidence is concluded it becomes apparent that he 
is a witness on a materal question of fact, he 
ought not to continue to appear in the case unless 
he cannot retire without jexpardiving the interests 
of his client. If Counsel knows or has reason to 
believe that his own professional e nduact, on 
matters out of which the action arises, is likely 
to be impuzned ia the case, he ougu not to 
accept a retainer. If he accepts a retainer, not 
knowing or having reason to believe that his own 
professional conduct in such matters is likely to 
be impugned, but finds in the course of the case 
that it is so impugned, he ought not tə cori- 
tinue to appear in the case unless he cannot 
retire without jeopardising the i.uterests of his 
client. E 

There i; nothing ` necessuily unprofessimal in 
Counsel giving evidence in a case in which he 
anpears as such; and Counsel engaged in a case 
are in law competent to testify whether the facts 
in respect of which they gave their evidenca 
occurred before or after theie retaiuer. 

Bab as a matter of general practice ib is une 
desirable, when the mater to which Counsc! deposes 
is other than formal, that they should testify 
either for or against the party whose case they 
are condacting. 

When evidence which could be produced is not pro- 
duced, the inference is that if produced it would 
bə unfavourable to the person who withholds it. 
The same rule applies to the case of a Connsel 
who ought to have been called but is not called. 

The same set of facts cannot constitute two 
crises of action, viz, for a torb and fur a con- 
spiracy to-canse damage. The one excludes the 
other. If a joint tort is committed there is no 
necessity to have recourse toany liv of conspiracy. 

D. Chatterjee, J.~A tort, committed by several 
persons acting in concert, is not different from 
the same tort committed by a single ind.vidual, 
A trespass is a .trespass, whether it be committed 
by one person or by more, and avis a malicious 


prosecution or false imprisonment. The com. 
binwtion 11 such cases may ba an element of 


agzravativı it the assessmant of dumaga', but ik 








də: not suffice to mike it a diffsrent tort. D. 

Weston ë. Peary Monon Das, 10 U. 893; 18 

C. W. N. 185 25 
— — —— —— arts. 23, 26, 120 

23 

= arts. 188, 137— 


Sale certificute —Amendment—Jurisdiction of ‘Court 
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to amend sale certificate—Suit as representative of 
auction-purchaser for recovery of possession —Plaintif 
ta prove poxsession of judgment-deblor at date of sale 
~ &ymbolical possession, cffect of. 


A Court has an inherent jurisdiction to amend a 
gale certificate which incorrectly desc:ibes the pro- 
perty actually sold. 


Where a plaintiff sues for recovery of possession as 
the representative in-interest of the purchaser at m 
sale in execwion of a rent decree, the snit must be 
commencid within 12 years from the date when the 
judgment-debtor is first entitled to possession, under 
Article 187 uf the second Schedule of the Limitation 
Act of 1877, if the ju igment debtor was out of pos- 
session at the date of the sale. On the other hand 
if the judgment debtor was in yo-rsession at the 
date of the sale, the snit muet Le commenced 
within twelve years from the date when the sale 
becomes absolute, under Article 1¢8. 


It is upcn tho plaintiff to prove whether or not the 
judgment-dc btor was in possession at the date of the 
sale, and he does not discharge the burden mereiy by 
proof that the jndgment-debtor was ia possession 
at some time antecedent to 12 years before tho suit. 


A delivery of symbolical possession is effective as 
against the Judgment debto , but it weuld not be 
Operative as against a stranger to the fruit, NASIR- 








UDDIN v SAYADUR BASMAN, 190. L 4 20) B11 
— — ert, 137 811 
———_— aan arts, 142, 143— 





River shifting course-D.bis in cli bed remaining 
joined uh new cnannel at a'l seasens ~ Grantee 
of fishery right in river—Hoercise of fisherg right 
in new channel—Lossession of dobas. 


Where a river shifts its couse, leaving dubas 
in its old bed, the grantee uf the exclusive right 
of fishery in the liver retains his mght over such 
dobas so long, as the latter remain in com- 
munication with the main channel at all seasons 
of the year. 


Therefore, so long as the grantee has.been fish- 
ing in the new onannel, he cannot be said to 
have ceased to be in possession of the dobis and 
if he exeicised his rights in the channel Within tho 
peroid of umitation, Article 142 of the Limita- 
tion Actis no bar to w suit by him for possession 
of the dovas. In such circumstances, the plea of 
limitation would prevail only if the defendant 
can s.ow that he has hell adverse possession of 
the doba por.ions of the fi hery for more than 
twelve years; that is to say, tho defendant must 
rely ou Article .44 and tho vais is on him and 
not on the plaintif. HEM UHANDRA CHAUDHARI 2 
SECRETARY CF ST.Te Fux INDIA 


— art. 144 135 


art. 148— Hortgnge by 
conditional sale ~Term of mortyaye fined - Mortgage- 
debt re-paid within term — Redemption - Limitation, 
whether runs Jrom end oj term or from time of pay- 
ment, 


eneng 








renee — nna “amarani 





h Ordinaily, and in the absence of a” special condi- 
tion extit.ing a mortgagor to redeem ducing the term 
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for which he has create? 
re lemnti.m oan only arise 
specifiel period Bit th 
prevent th; parties fr 
the movtgazor muy 9 
specitied period an 

A oortain prop; 
dition i] sale in 


loged that thé 
us fruct in eig it 
the mortgagor sued w 
Hl, that, as the snit 
the sitisfaction of the morte 
by time. Baxurawsr BEGAM v. TA 
U. W. N. 586; 25 M. la J. 474; 12 A. LSD 
195 19 0. h. J. 477; ( 914) M. W, N. 41h: 1514 
399, 15 Box, L. R. 344 355 P. SS 


——— art. 179 6144 


art. 179 -—- Property 
attached —Enceumbrance certificate -Oral apzlication 
to produce—Step.in-atd of caecution— Limitation Act 
(IX of 1998), sch. T, Art. 182 (5. 


An application by a decree-holiler fur an adjourn. 
ment tə enabla him fo produc: an encunbrance 
certifi “ate in respect of attached property is male to 
farther the execution proceedings with effect and is a 
step in-aid «f execution within tie mearing of 
Article 179 (1) [Article 182 (5) of tne present Aci] of 
Schedule Il of the Jimitation Act, 1877. ABvuL 
Kabra HUWTHER v. KRISHNA MALAMAL Nair, L L W. 
271; (1914) M. W. N. 668 533 
arts. 179, 180 ~Ap- 
- perl — Dismissal for want of prosecution — Decree 

capable of execution, thit of lower Court - Interpreta- 

tion of stututes —Burred rights cinnot be revived. 


— 





a anang anaman 














An order dismissing an appeal for want of pro- 
secution Coes not deal jadicially with the suit and 
can in no sense be regirded ag an ordər a lopsing or 
confirming the decision appealel from. It morely 
recognizes authoritatively that the appellant has rot 
comp ied with the con‘ditims under which the appeal 
was open to him, and that, therefore, he is in the 
same position as if he had not appealed at all 


Where an appeal pending before the Privy Council 
ia dismissed for want of prosecution the decree of 
the lower Conrt is not constructively turned into a 
decree of His Majesty in Couveil, The only decree 
whica isin existence ia the decree of the lover Court, 
inasmuch as there is no decree of His Majesty in 
Council in which it has become merged. Cons2quent- 
ly, the period of limitation fur ixcecuting fuch a 
decrea is three years under Article 179 aud not 12 
years under Article 180 of the Limitation Ach. 


A right to enforce adecree which had become 
Lared before the tivil Procedure Vode of 1908 
came iuto force cannot berevived CHAUDHal ABDUL 
MAJID v. JAWAHIR Las, 12 A. L. J, 624 16 Bom La R. 
y5 18 U, w. N.i} G9 U. L.J. 6.6, 27 M. L. d. 17; 
U9i4, M. W. N. 405; 16 AL L. T. 44; 1 1. W. 493 

649 P. C, 


art, 180 641,649 











Vol. XXII} 


Limitation Act (IX of 1S08;,s. 5 240 


ee ama aa — Sa GH —Appeal filed after time— 
Sufficient cause —Gross carelessness of Pleader. 


Where an appeal, which should have been filed 
in the Chief Court, was. owing to the gross 
carelesseness of a Pleader filed in the Divisional 
Court and on being returned to be presented in 
the Chief Court was filed there after the expiry 
of the period of limitation: 

Held, that the provisions of section 5 of the 
Limitation Act did not apply to the case, because 
under the circumstances of the case the appellant 
had no sufficient cause for not filing the appeal 
in the Chief Court within the prescribed period. 
Mosampa v. LADHA Sixes, 9 P. L. R. 1914; 23 
P. W. R, 1914 86 


nl 








S. 5—Registration Act (III of 
1877), ss, 26, 71, 77—Suit to compel registration 
Line expired when Court closed -Suit filed 
immediately on opening of Court—-Extenston of 
limitation on general principles —Rejusal to register, 
mere return of document amounts to—Order of 
refusal not endorsed on returned document, effect 
of. 


On general principles and apart from section 
b of the Limitation Act, which does not apply 
to a suit provided for by section 77 of the Regis- 
tration Act, when a plaintiff in such a suit cannot, 
owing to the Court being closed, present his plaint 
on the particnlar day on which it ought to be 
presented, he should not be allowed to suffer if Le 
presents it at the earliest possible opportunity there- 
after. 

The act of a registering officer in returning a 
document presented to him for registration on 
the ground that the executant failed to appear, 
is equivalent io a refusal to register, though those 
words are not actually written on the document. 
SIVARAMANIAN PATTAR KARIKAR v. EDATHIL MADATHIG 
v, KRISHNA IYER, 26 M. L. J. 307; 15 M. L. T. 233 23 


ss. 5, 12—Appeal filed beyond 
time—Sufficient cause — Application fur copies — 
Time allowed. > 


A Munsif gave his judgment on the Ist of October 
1918, The 2nd of October was a working. day and 
the Court was open. From the 8rd of October 
to the 2nd of November the Court was closed for 
long vacation The Court re-opened on the 8rd of 
November and on that day the defendants applied 
for copies of the judgment and decree. These were 
ready and delivered to them at Muzaffarnagar on 
the 14th of November. They filed the appeal at 
Meerut on the 15th of November: ` 

Held, that the application for copies of the judg- 
ment and the decree was made within the time 
allowed by law for the filing of the appeal and hence 
the time spentin obtaining the copies should be 
excladed in computing the period of limitation. 

Held, further, that ander the ciroumatances of the 
case there was “sufficient cause” within the meaning 
of section 5 of the Limitation Act to explain the 














delay in filing the appeal. Bupnuv.Sontan 874 
. —- s.9 319 
——— -— §.12 874 
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— Sa [2—Application for copy 
by whom to be made. 
Section 12 of the Limitation Act does not 
require that an application for copy should be 


made by the party himself. Rupar PRATAB SINGH 
v. Racuuras Gir - 209 











— -= s. 18 240 
—— -——-— S. 18, Sch. I, Arts. 
166, 181— Application to cancel sale by In- 


solvency Ccurt on the ground of fraud—Inherent 
power of Court to entertain such application-- 
When time begins to run. 


An application either of an insolvent or his 
ereditor for cancelling, on the ground of frand, 
a sale of immoveable property of the insolvent 
conducted by the Insolvency Court in realizing 
assets of the insolvent under sections 20 and 23 
of Act IIL of 1907 is governed by Article 181 
and not by Article 166 of the Ist Schedule to 
Act IX of 1908. 

Section 18 of this Act is general and under 
its force the time for making such an applica. 
tion begins to run only when the fraud becomes 
first known to the applicant. 

A Court has an inherent power to entertain 
such an application. AFZAL ALI v. AMAN ALI, 36 
P. W. R. 1914, 107 P. L. R. 1914 397 


— S. 19 — Acknowledgment of 
debt by Managər of Hindan joint family, whether 
other members bound 429 


S. I9 — Acknowledgment of 
liability—Letter saying writor will sign after look- 
ing into account 587 


——~ S. 19, Sch. I, Arts. 66, 
116—Bond—Suit for money due ‘wnder—Coms 
pensation — Breach of contract~ Acknowledgment. 








—_—_— 














A saitin form ofa suit for money due on a 
bond is in substance a suit for compensation for 
breach of contract within the meaning of Article 
116 of the Limitation Act and the period of 
six years provided in that Article applies if the 
bond is registered. 

Where some years after executing a mortgage- 
deed the mortgagor passed a promissory note to 
the mortgagee for an another debt and therein 
referred to the mortgage-debt as an extra or 
additional debt: 

Held, that such reference amounted to an ac- 
knowledgment within the meaning of section 19 
of the Limitation Act. Dinxan HARI KULKARNI 
v. CHHAGANLAL Narsipas, 16 Box. L. R. 20; 38 
B. 177 











S. 20—Mortgagee authorized to 
pay cf debt of mortgagor, whether “agent duly autho. 
rized” of mortgagor. 


A mortgagee authorized to pay off a debt due by 
the mortgagor to a third person is not “an agent” 
of the mortgagor “duly authorized” within the mean- 
ing of section 20o0f the Limitation Act, so as to 
keep alive the debt by payment of interest on such 
debt. ALAGAPPA CHETTIAR t. SUBRAMANIA PANDIA 
Tuevan, 26 M. L. J. 609 810 
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~ Sa ZO—Payment of interest— 
Burden of proof—Limitation. 


Under section 20 of the Limitation Act the pay- 
ment of interest must be proved to have been made 
either by the debtor himself or by his agent duly 
authorized in this behalf. RAMCHANDRA SINGH v. 
Dorea DEVI 6. 

















s. 28, Sch. I, Art. 44— 
—Suit by minor after attaining majority for posses- 
sion of land sold by his guardian during his minority. 


Where the mother of certain Hindu minors, acting 
as their guardian, sold certain grove lands belonging 
tothe minors during their minority and the minors 
brought a suit for possession of the grove lands more 
than three years after attaining majority but within 
12 years of the sale: 

Held, that under the provisions of section 28 and 
Article 44, Schedule I, of Act IX of 1908, the claim of 
the plaintiffs became extinguished three years after 
their attaining majority. Musammat SaEeonataa V. 
Suzoras SINGH, 17 O. C. 52 - 406 

















art. 44 406 
——— ———— — art. 49 174 
— ——~--—-—— arts. 61, 120 —Limi- 
_ tation, when right to sue accrues 410 








~ --— arts. 62, 131—suit 
to recover arrears of jagir income wrongfully re- 
ceived by defendant from third persons —Limita- 
tion — Article 181, applicability of. 


The claim was to recover from the defendant 
six years’ arrears of jagir intome, which, accord- 
ing to the plaintiff, he was entitled to receive 
as jagirdar from the lambardars of the jagir 
village, but which had bee» wrongly received 
and appropriated by the defendants : 

_ Held, that the suit was governed by Article 
62 of the Limitation Act, and the plaintiff 
could only recover the jagir moneys received by 
the defendants for the three years iminediately 
preceding the date of the suit. 

Article 131 of the Limitation Act would not 
be applicable to a case unless it was proved 
that more than 12 years before the institution 
of the suit the plaintiff expressly demanded from 
the defendants the enjoyment of his right and 
was refused. Kirpa Ram v. Jar CHAND, 46 P. 


W. R. 1914; 140 P. L. R. 1914 445 
—— m art. 64 779 
re mana art. 66 353 
———— art. 75 — Instalment 


bond— Waiver, 


A bond payable by instalments contained the pro- 
vision that in default of payment on due dates the 
whole amount with interest shall be payable: 

Held, that the creditor was not compelled to sue 
for the whole amount on default of any one instal. 
ment only and was, therefore, competent to sue for 
any instalment due within the period of three years. 
Boura Mot: Ram v. LAL Kaan 830 


— art. 106 771 


piaraan 











OASES. [1914 
Limitation Act— (1908) -concld. 
ret cee art. 113 360 
— — — — art. 116 353 








— art. 116 -Suit for rent 
—Registered document. 


A suit for rent under a registered document is 





governed by Article 116. RAMANADHAN PATTAR 
v. ÅCHUTA VARIER, (1914) M. W. N. 3238 

753 

—— —— — — art. 120 410 

— —— — art. 181 445 

— — ~ — — art, I3 — Recovery of 


sums due under periodically recurring right— Prayer 
for declaration, whether made or mit, 


Article 181 of Schedule I of the Limitation Act 
applies to saits brought to recover sums due under a 
periodically recurring right lai whether there is a 
prayer for a declaration that the plaintiff is entitled 
to such aright and (b) whether théreis no such 
prayer. MANAVIKRAMA ZaMORIN RAJA AVERGAL OF 
CALICUT Vv, ACHUTHA Menon, (1914) M. W.N. 228; 35 
M. L. T. 226; 26 M. L. J. 877 806 


art. 134-—Joreclosure 
decree—Puisne mortgagee not party~Suit for sale 
by puisne mortgagee—Transferee from mortgagee— 
Transferee of property cannot plead Article 
134. 


A pior conditional mortgagee brought the suit 
on the basis of his mortgage without impleading 
the puisne mortgagee as a party to the suit 
and after foreclosing the property sold it to the 
defendant. ‘The puisne mortgagee then brought 
the suit for sale of the property on the basis of 
his mortgage: 

Held, that the defendant could not plead Arti- 
cle 1384 of the Limitation Act, as his position 
was not of d transferee from a mortgagee but 
that of a transferee of property which was sold 
as free of incumbrances, although it was subject 
to a mortgage charge. MUNNA LAL v. MUNNU Lat, 
12 A. L. J. 467; 36 A 327 559 


— — arts. 142, 144 
298 
































— ———_ —— — art, 166 397 
—— art. 166—Application 

to set aside sale 251 
— art. 181 397 

—_—_ oC art, 182 (5) 533 


Limited Company - Person-— Liability of, to 
_be convicted and punished G8 


Local Self-Government Act (III B. 

- ©. OF 1885)— By-laws—District Board Roadside 
Land, encroachment on-- Acquisition of right by Dis- 
trict Board over lund adjacent io road, how to be 
made, 


A District Board can only take action and acquire 
right over a zemindar’s land adjacent to its road under 
Act III B. U. of 1885. 7 

Where some accused were convicted under sec- 
ticns 15 and 19 of the District Board By-laws “for 
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having encroached upon and cultivated land claimed 
by the District Board to be their roadside land from 
which its officers had been taking earth, .although 
there had never been any formal acquisition of these 
lands by the District Board: 

Held that the conviction must be seb aside. JADU 
Gaosn v. District BOARD oF MURSHIDABAD, 15 Cr. L. 
J. 267; 19 U. L. J. 635 475 


Lower Burma Town and Village 
pends Act (IV of 1898), ss. 15 S: 


Madras City Police Act (111 of 1888), 
S3. 43, 46, 47—Ganbhing—Gaming materials 
Sound on premises —Presumption. 


The presence of cards, counters and so-called hundi 
boxes on the premises is a strong presumption that 
it is used as a common gaming house and the owner 
of ic when hé makes a profit out of it is presumed 
to keep a common gaming honse and the persons 
presest on the spot are guilty of gaming, in the 
ubsence of rebutting evidence. DesikacHARI v. BM- 


PEROR 1008 


—————— — ss. 456,47 1008 

Madras Civil Rules of Practice, r. 
279, Cl. (6)—Eaecution—No process issued — 
Money paid into Court by judgment-debtor, whether 

` money realized by the application— Civil Procedure 
Code (Act XIV of 1882), s. 295. 


Payment into Coart by a judgment-debtor of the 
decree money, without any process having been 
issued on the execution application, is money 
“realized by the application” within the meaning 
of rule 279, olanse U, of the Viyil Rules of 
Practise, though it may not come within the 
terms of section 295 of the Code of Civil Pro- 


cedure, 1882, UTHANMI CHETTIABR w. Jurru NAGA- 

SWAMI IYER, (1914) M. W. N. 309 

Madras District Municipalities 
Act (IV of 1884) ss. 10A, 39A, 


Zod and 280 —Complaint by Secretary, with- 
drawal of-—Municrpal Council —Creminal Procedure 
Uode (Act V of 1898), s. 245. 


It is not open to a Municipal Council to with- 
draw a complaint duly inssituted by the Secre- 
tary of the Municipality under section 243 of the 











District Municipalities Act, PARAMANANDA NADAR’ 
v. KARUNAKARA Doss, 15 Cr. L. J, 239 507 
-—— S. 39A 507 











—-— ss. 53, 60-—District 
and Sessions Judge of Cuddalore—Stay for over 
G6) days in Kodaikanal—Payment of profession 


tax in Kodatkanal — Liability to pay in Cuddalore. 


Section 53 of the District Municipalities Act 
distinguishes two classes of persons h 
ta) salaried persons holding offices or appoint- 
ments ; 
(b) persons exercising particular avocations, 

Tne word “holding” does nob necessarily involve 
any suggestion of discharging duties connected 
with the offices or appointments, 

Tae cause of liability is partivsipatioa in the 
benefit and convenience conferred by the Munici- 
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Wiadras District Municipalities Act 
—concld, 


pality upon those residing within the Manicipal 
limits. 

No distinction can be drawn between the ad. 
ministrative and judicial duties a District and 
Sessions Judge has got to perform. 

Where the Districts and Sessions Judge of 
Cuddalore spent his vacation in Kodaikanal and 
paid profession tax there: i . 

Held, that he was nob liable to pay the tax 
again at Cuddalore and could claim the benefit 
of seotion 60 of the District Municipalities Act. 
Henry MOBERLY v. MUNICIPAL COUNCIL or Cuppa- 
LORE, (1914) M. W. N. 171 398 


—— m sS 60 398 


——— —— SS. 268, 280 507 


Madras Estates Land Act (1 of 
1903), S. 3 | 96 








__ S. 3, cl. (2) (A)—Grant 
of waste land as inam—Both warams granted— 
Presumption —Suit for ejectment and for rent—Juris- 
diction of Civil Court —Burden of proof on tenant to 
oust—Jurisdiction to show that the grant was of land 
revenue only. 


In a suit brought by an inamdar in a Civil 
Oourt to eject tenants from lands which was an 
“eternal waste” on the date of the grant, the 
burden of proof, in order to oust the javisdiction 
of Civil Courts, is on the tenants to show that 
the grant was only of lind revenue, and the inan- 
dar is only an “estate-holder” within the meaning 
of section 3, clause (2) (a), of the Madras Estates 
land Act. The presumption, in cases of such grant, 
is of a grant of both warams. Vocor! OHENGIAH 
v. Purtu Ramapu, (1914) M. W. N. 367 553 


m = ——— S. 3, cl, 2 (d)— 
Estate,” meaning of—Inam of part of village, whe- 
ther estate - Suit for rent— Civil Court—Jurisdiction. 


All namdars are not land-holders under the Estates 
Land Act and the mere fact that the landlord is an 
tnamdar and the tenant has got the permanent occu- 
pancy right, will not bring the inam lands within the 
definition of an “estate.” | 

A few acres of inam land forming part of a village, 
the whole of which village had not been granted in 
inam, do not form part of an estate within the mean- 
ing of section 3, clause 2 (d), of the Estates Land Act. 

Tho Civil Courts do not lose jurisdiction over a 
suit for rent brought by an inamdar unless it is also 
shown that the inam lands come within the definition 
of estate or part thereof. MOHANAMBAL v. DAVOODSA 
ROWTHER 859 


S. 3, cl. 2 (d)—Suit 
to compel acceptance of patta—Revenue or Civil 
Court—Jurisdiction 113 


Ta — sS. 3, cl. 5, sub=ci. 
(2) —Inferior proprietor, holding under ‘Missal’ con. 
ditions—Land-holder—Oowledar, whether tenant ~ 
Waste land. 

















Aninferior proprietor holding an estate under a 
“Missal” is a land-holder under section (3), clauso 
of the Estates Land Act. 


5, 
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Madras Estates Land Act—contd. 


A Cowledar under an inferior proprietor, whose 
cowle provides that he isto be placed in possession 
of the lands, that he is to pay the ist due to Govern- 
ment, that he is to bear the charges of establishment 
etc, that he is to act subject to “Missal” condi- 
tions and pay the inferior proprietor a profit, is not 
a tenant but one merely dealing with the land on 
behalf of the inferior proprietor. 

The provisions cof section 3, clause 7, sub-clause 
(2), apply only to a letting after the passing of the 











Act. TUNNGLA MALLANNA v. GortuMUKKALA RAMA- 
nagu, (1914) M, WON. 245; 15 M. L. T. 401 531 
ss. 5, 52, cl. (3)— 





Madras Local Boards Act (Mad. Act V of 1884), 
s. 73—Pattah, when comes into force—Pattah under 
old Act—Land cess-~Tenant, whether liable to 
pay full*cess—Rent, whether charge on produce in 
hand of purchaser. 


Under section 53, clause (8), of the Estaies 
Land Act, a pattah tendered fora particular fasli, 
comes into force in that fasli, unless a patiah 
previously tendered. for more than one revenue 
year is in force on that date. 


Where, therefore, the previous pattah tendered 
was under the old Act and as such did not 
enure beyond the fasli for which it was tendered, 
the provision of section 53, clause (3), would 
not apply and the new pattah would become 
effective at once. 


Under section 73 of the Madras Local Boards Act 
æ landlord can claim only half of the land cess 
from the tenant and, therefore, a provision to 
pay the full land cess cannot be inserted in the 
pattah, 


Section 5, clause (1), of the Estates Land Act 
provides that rent shall be the first charge upon 
the holding and the produce thereof, therefore, a 
provision in the patiah to this effect is superfluous. 
The charge does not extend when the produce 
has passed into the hands of a purchaser. 


Sankarnamt mamool is not part of the rent 
and a provision in the patiah to pay it cannot 








be allowed. VADDADI JAGANNADHA Buupati Dro 
GARU v. RAODALA APPALASWAMY 
—_—— ss. 30, 40—Com- 





mutation of rent—Discretion—Enhancement of rent 
—Limit of enhancement—Not applicable to com- 
mutation. 


In fixing cash rent in commutation of grain 
rent, the Collector need not confine himself to 
the considerations set out in clause (3) of section 
40 of the Act. 

The limit prescribed in section 80, clause (1) 
(b), of the Estates Land Act for enhancement of 
rent does not apply to the commutation of rent 
fixed under section 40 of that Act. CHELLAKKOTTI 
UDAYAN v H. H. Tue Prince or Arcot 











984 
= —— ——s. 40 984 
——-—S.52,cl.(3) 576 








=; 60, Sch., part A; 


Art. B—Arrears of rent—Limitation—Time runs 


INDIAN OASES. 
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Madras Estates Land Act—conold, 


from end of fasli--Suit for possession —Limilation not 
saved. 


For a suit for arrears of rent under the Madras 
Estates Land Act limitation begins to run from the 
end of the fasli, when, inthe absence of any contract 
to the contrary, the rent becomes payable. The 
pendency of a suit for possession does not save the 
limitation for the rent suit. BHAVARAJU VENKATA 
Sossa Rao v. YENUMULA MALLU Dora, 1 la. W. A 


ss. 73, 212-- Penal 
provision not exclusive —Penal Code (dct XLV of 
1860), s. 424. 


The penal provisions of the Estates Land Act, 
I of 1908, are in addition to, and not in substi- 
tution for, those contained in the Indian Penal 
Code. Where, therefore, an act is an offence 
under the Penal Code, but not punishable under 
the Estates Land Act, the accused can be tried 


for it. SivanopanpiaA Tuvan, In re, 15 Cr. L. 
J. 295 503 


emm a aan an SS. IIT 1, 115, 189, 
213 (3)—Sale—Declaratory suit to set aside 
sale— Jurisdiction of Civil Courts—Bengal Ten- 
ancy Act (VIL of 1885, s. 119. 


A suit for declaration to have a sale, under 
section Jll of the Estates Land Act, declared 
void is triable by a Civil Court and not by a 
Revenue Court. CHIDAMBARAM PILLAI v. MUTHAM- 














MAL, 1 L, W. 414; 15 M. L. T. 340 

——— — -—--— 88.115, 189 524 
—_——_— aan aaa an s. 212 503 
am am mm aan s. 213 (3) 524 


———— —--—~ — Sch., part A, Art. 
8 = ” 942 


Madras Local Boards Act 
1884), s. 73 


Maintenance. See Criminar PAOCEDURE CODE, 
8. 488; Hixpu Law. 


— m Ta ng rate of, 


(V_ of 
576 


See HINDU Law. 


Malabar Compensation for Ten= 
ants’ Improvements Act (Mad. 
1 of 1900), ss. 3, 5—Mortgage by Jenmi 
—Land leased ajter mortgage—Improvements by 
tenant— Compensation on eviction by purchas- 
er. 


Where, after mortgaging his land, the mort- 
gagor leases it out to a tenant, and that tenant 
in the bona fide belief that he is in possession 
as a “tenant” effects improvements on the land, 
he is a “tenant”? within the meaning of that 
term in section 3 of the Malabar Compensation 
for Tenants’ Improvements Act; and, therefore, 
is entitled to claim compensation under section 
5 of Act I of 1900, even from a purchaser in 
execution of the mortgage-decree who tries to 
evict him from the land, CHURIYAYI KANARAN v. 
THATTARAL Cuirutua, 26 M. L. J. 183; 15 M. D. T. 
149; (1914) M. W. N. 221; 1 L. W. 160 321 


——— — sS. 5 321 


Vol. XXII} 


Malabar Law-— Urulans—Delegation o aliena- 
tion of powers— Custom — Proof. ` 


Ordinarily, the powers and duties of the office 
of Urulan are incapable of alienation to a 
stranger or delegation to an agent. But if such 
a custom is set up and strictly proved, it may 
be recognised provided that the alienation or 
delegation is strictly confined to its narrowest 
limits, Mannian NAMBUDRIPAD v. AGNIHARMAN 
NUMBUDRIPAD, (1914) M., W. N. 251; 15 M. L. T. 
277 141 


Malice—Damages, measure of 3 
Market«value. See LAND ACQUISITION Act. 


Marriage —Breaeh of contract 
Damayes - Suit maintainable. 


of marriage — 


Damages for the breach of a coatract of marriage 
may be awarded to a man, 

Between Burman Buddhists a suit by the man 
will lie, unless it can be ehown to be forbidden by 
the Burmese Buddhist Law. 

The respondent sued appellant for damages valued 
at Rs. 200 for breach of contract of marriago ard 
was awarded Rs, sG—Rs, 13 being loss incurred 
by him over purchase of furniture for the 
marriage and Rs. 17 for injury to his reputation 
in public. 

Both sides appealed and the District Court 
increased the damages to Rs. 20 for the furniture 
and Rs, 30 for injury to his social standing and 
reputation. 

The defendant on second appeal urged, inter 
alia, that there was no evidence of actual loss over 
the furniture or of actual damage owing to 
alteration of his social condition or reputation: 

Held, that there was no evidence of actual loss 
having been sustained by reason of the purchase 
of the furniture, mush less of what the amount 
of that loss was, and that, therefore, there was 
nothing to base the finding of either Rs. 13 or 
Rs 30 upon, 

Heid, also, that there was nothing on the record 
to indicate that the plaintiff had suffered injury 
either to his social standing or to his reputation, 
nor any evidence indicating any measure of damages 
for such injury. k 

Held, further, that the fact that a man had 
merely become the butt of his acquaintances’ jests 
or had experienced a feeling of shame, did not 
constituto an injury for which damages could be 
awaided in a suit of this nature, Ma Newe Yin-v. 
Maung Po Taw, 7 Bor. L. T. 14 376 


——- e — Muhammadan marriage — Proof of require- 
ments of valid marriage—Suit for restitution of con- 
jugal rights. 


Ina suit for restitution of conjugal rights by a 
Muhammadan husband against his wife, the plaintiff 
must establish the requirements ofa valid Muham- 
madan marriage. 


Where inthe judgment ofthe lower Appellate. 


Court it is not stated who gave the consent on behalf 
of the infant girl: 


Held, that the judgment was defective. Hanu 
Susan v, Juke Sagicn, 19 O. L. J. 216 92I 
—_——— eng whether obligatory. See HINDU Law. 
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Mens rea—Innocence —Proof—linterpretation of ° 
Statute—Ambiguous language—Penal act 9 


Merchandise Marks Act (IV of 
689 


1889), ss. 6, 7 é 


Merger, doctrine of --Intention —Benefit of per- 
son in whom tie two estates have become vested — 
Transfer of Property Act (LV of 1832, s. 101 393 


~—— Leases created prior to passing of Transfer 
of Property Act—Vesting of superior and lease- 
hold interests in one person after passing of Act-- 
Doctrine of merger in Mofussil—Sikmi talug -- 
Specified boundaries — Creation of new falug 612 


Mesne profits —Co-sharers—Recovery of pos- 
session ~—-Ouster. 





Mesne profits may be awa:ded to a co sharer 
suing another co-sharer for recovory of possession — 
of his (plaintif’s) share in a certain joint pro- 
perty, if there has been an ouster. Lhe mere 
excess of enjoyment does not in itself amount to 
an ouster. In the absence of ouster, mesne pro- 
fits cannot be given. Gora CHAND UHATTERJEBE v. 
Keenan Caunpsr KHOWAS 





—~ — —;, whether can be olaimed in parti- 
tion 

Minor—Quardian—Bond for ancestral debt, ewe- 
cuted by mother as guardian of minor son — Liability 
of son or mother. 

Where the mother of a minor son executed a bond, 
purporting to be on behalf :f the minor, to pay a 
debt of his deceased father by instalmonts, but 
did not describe herself as his guardian: 

Hell, (1) that the son was liable for the re pay- 
ment of the debb as it was his pious obligation to pay 
that debt and as it could have been recovered by the 
creditor out of the assets in his hand; 

(2) that no decree could be given against the 
mother. Siva NARAYAN GHOSH v. KAMAKUYA GHosE 
Mirasi tenure —‘hingleput District — Mh, 

ram -~ Thundvvaram — Kudivaram — Kudivaram 

right, meaning of—Ollkudi Payakar —Swatantrums 

—Inamdar - Mirasidar also ancient Inamdar—Pre. 

sumption—Ekibogam. Mirasidar—Shrotriam Inam 

granted to Mtrasidar in 1892, whether “estate” 


Mischief. See Penan Cone, s. 426. di 

Misdirection. See Onarum To Jury. 

Mistepré sentation. See Conrracr Act, 
8 . 

Missal conditions, inferior proprietor, hold- 
ing under—Land-holder 531 

Mitakshara. See Hixvu Law. 


Mokarari lease. Yee Bencan Tenancy scr, 
s. 67. 


Mortgage. 


—— — —— Consideration —Mortgage without consis 
deration ts inoperative. 


See PARDAHNASHIN LADY. 


A mortgage without consideration is a nullity and 
therefore, inoperative. It creates no charge on the 
property and cannot be enforoad against a sab. 
sequent purchaser. RAMASWAMI OSETTIAR b, Sunpara 
REDDIAR 05 
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Mortgage-—contd. 


man — — Decree for recovery of money dus under 
mortgage, not satisfied —Subsequent suit for sale of 
property, whether maintainable 429 


— — — Evidence— Proof of copy from registra- 
tion—Fixed-rate holding—Sub-tenancy in sir hold- 
ing— Acquisition of fixed rate holding—Land mort- 
gaged by sub-tenant of str—Mortgayee continuing 
in possession, effect of 


————-—~ Immoveable property—Rights and in- 
terests of grove-holder in grove — Registration 963 








by Jenmi—Land leased after mortgage 
—Improvrements by tenant - Compensation on evic- 
tion by purchaser 


‘ Limitation of suit for sale on mort. 
gage not affected by subsequent transaction bet- 
ween mortgagee and third person who pays off 
mortguge-debt— Right of priority, limitation for 
enforcement of— Purchaser of property subject to 
mortguge—-Right to plead limitation, when mərt- 
gagee neglects to vecocer money within limita- 
tion. 








Where a puisne mortgagee, who had paid the 
amount due on a deoree for sale obtained by 
a prior mortgagee, brought a suit for sale on 
the basis of his mortgage and claimed priority 
as against intermediate mortgagees in respect of 
the amount spent by him in redeeming the prior 
mortgage: ; 

Held, that the suit, in so far as it sought to 
enforce the priority, must be governed by the 
same rule of limitation as would bave applied 
to a suit by the prior mortgageo. 

The period of limitation in respect of a suit 
for sale on a mortgage cannot be extended by a 
rubsequent. transaction between the mortgagee 
and a third person who pays off the mortgage- 
debt. 

If a person purchases property subject to a 
mortgage and the mortgagee allows his right to 
recover the money to be lost by lapse of time, 
the purchaser is nol debarred from taking ad- 
vantage of the negligence of the mortgagee and 
raising a plea of limitation. Deputy COMMISSIONER, 
Lucknow v. SUKHNANDAN, 17 O. O. 143 448 


——- ——-—--Pardanashin lady—Mortgage by jady 
and her brother— Property solely of lady—Extor- 
tionate bargain—Gross advantage takea of unpro- 
tected position of Jady—Mortgaged property—Con- 
dition--More property to be considered subject to 
mortgage after partition of mortgagor's ‘share 








Payment of debt by ‘mortgagor to one 
of several co-mortgagees, whether valid discharge 
of debt. 


The paymeut of the mortgage-debt to one of 
several co-mortgagees, without the concurrence of 
the others, is not a valid discharge thereof. 
RAMJIT V. KHEMCHAND 


————-——Rateable contribution, principle of — 
Determination of proportionate liability by Court 


mn — ~~~ Subsequent mortgagee redeeming prior 
mortgage-—Intention to keep prior mortgage alive. 


INDIAN CASES. 
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Mortgage—contd, 


Whero a simple mortgagee of certain property 
paid a prior mortgagee of a portion of the proporty, 
but the mortgagor and nob the simple mortgagee 
took possession of the portion thus redeemed: 

Held, that the intention of the simple mortgagee 
was notto keep alive the prior mortgage for his 
benefit. HAR NABAIN v. Har PRASAD, 12 A. L. J. 470 

827 
— ~— — Suit by first mortgagee without making 
second mortgagee party— Purchase by first mortgagee 

— Purchase by second morigugee in suit on his mort- 

gage previous to purchase by first mortgagee— Whether 

first mortgagee entitled lo possession subject to second 
morigagee’s right to redeem. 


A first mortgagee, who has boaght the mortgaged 
property in a suit upon his own mortgage, to which 
suit the second mortgagee was not a party, is en- 
titled to possession as against the second mortgagee, 
though the lattor had previously obtained possession 
by a sale under his own mortgage, as he is merely en- 
titled to redeem the prior mortgage. CHHATTUR 
DEHARI CHOWDHURY V. Gaya PROSAD Sinai 791 








Two mortgages on same property — Lecree 
on second mortgage—Sale in execution— Purchase by 
mortgagee—Judgment-debtor sold part of mortgaged 
property to other persons in presence of mortgagee— 
Decree money puid to mortgayee-purchaser —Satisfac- 
tion entered by mortgagee—Cale set aside — Swit by 
mortgagee upon first mortgage — Right of martgagee to 
sell porticn of murigaged property sold to other persons 
—Estoppel—Not stating first mortgage in sale pro~ 
clamation —Misrepresentation. j 


The defendants Nos. 1 to 4 executed a mortgage- 
bond in fuvour of the plaintifs. A subsequeut mort- 
gage was executed by those defendants in favour of 
the pluintiffs on the same property. The plaintiifs got 
a decree upon this second mortgage and put the pro» 
perty up for sale. The property which consisted of 
21 bighas of land was sold and the plaintiffs purchased 
it and obtained possession, ‘I'he defendants Nos, 1 to 
4 made arrangements with defendants Nos. 5to 10 
to sellto the , latter 15 bighas, out of the 21 bighas 
mortgaged, for Rs, 1,000 and out of this money, 
Rs. 958 odd were paid to the plaintiffs, who were 
present, in satisfuction of their decree. The plaintiffs 
certified satisfaction and allowed the sale to be set 
aside. The plaintiffs then sued on their first mort- 
gage-bond and sought to make not only the lands 
remaining in the hands of defendants Nos. 1 to 4 
liakle but also the 15 bighas which had passed into 
the hands of defendants Nos. 6 to 10: 

Held, (1) that it was open to the plaintiffs in the 

present suit to proceed only against the mortgaged 
property remaining in the hands of defendants Nos. 1 
to 4; 
(2) that the plaintiffs could not be barred by estop- 
pel merely by reason of their not having stated 
in the sale proclamation that there was a prior 
incumbrance; 

(3) that as the plaintiffs kept silent as to their 
prior lien when part of the property was sold to 
defendants Nos, 5 to 10, they were guilty of mis- 
representation, and, therefore, they could not touch 
the part of the property sold to those defendants. 
ATAB PRAMANICK V. MEHRULLA SARDAR, 19 C. L. J. 590 
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Mortgage—contd. 


ji 


——-—— — Usufructuary — Not to be redeemed before 
85 years —Not invalid in absence of fraud or duress 
— Redemption. 


The mere provision in a usufructuary morteage that 
the mortgage would not be redeomed Lefore the 
expiry of 35 years from the date of the mortgage is 
not hard and unconscionable in the absence of fraud 
or duress, DALTHAWAN SINGH V, AMARDEO Sinan 6 








Usufructuary mortgagee pre-empting 
equity of redemption — Possession neither claimed 
in snit nor obtained in exceution, effect of 876 


——Void---Personal covenant to compensate 
mortgagee, whether enforceable 6 


~bond— Assignment — Morlgage-debt 
paid to assignee— Cancellation of assignment ~ Notice 
of cancellation— Assignment treated by morigagee as 
void—Inter-pleader suit, whether mortgagor bound 
to bring. 


Where a mortgagee assigns his rights under the 
mortgage-bond to another, and gives notice of such 
assignment to the mortgagor, the latter is entitled to 
treat the assignee as the person to whom payment 
should be made, provided that before such payment 
the assignment has not been cancelled. 

A notice cancelling such an assignment, in order to 
be effective, should at least signify an intention to 
bring a suit to cancel it. 

A decree, subsequently obtained, setting aside the 








assignment, speaks only from its date, and does not 


ey 


effect payments previously made. 

Where the mortgagee does not deny the assign- 
ment but only treats it as one entirely void and of no 
effect, the mortgagor is not bound to bring an inter- 
pleader suit to make the mortgageo and the assignee 
interplead between themselves as to their respective 
rights under the assignment. VENKATASUBBAIYAR V, 
SUBBARATHINAM A1YAR, l L. W. 419; 15 M. L. T. 331; 
27 M. L J. 134 607 


< by conditional sale—fure- 
closure — Post diem interest— Interpretation of docu- 
ment—- Mortgage lien - Decree for foreclosure against 
auction-purchasers oj mo:tgaged property —~Hweculion- 
sales, whether Court gives warranty of title in. 








In a foreclosure suit based upona mortgage by 
conditional sale, containing the stipulation to the 
effect that if the principal with interest at the 
stipulated rate was not paid by the date on which the 
period of the mortgage expired the mortgage was to 
be foreclosed in lieu of the sum so due on that 
particular date, tho mortgageco claimed interest for 
the period subsequent to the date on which the term 
of the mortgage expired: 

Held, that on the true construction of the document 
the mortgagor was liable to pay post diem interest 
so claimed. 

A certain lien was legally enforceable as against a 
certain property. The property was attached in 
execution of a decree, but the Court ordered only half 
ot the lien to be notified, and the suction purchaser 
bought it subject to this half of the lien. Subsequent- 
ly a suit was brought for the enforcement of the 
whole lien on the property thus purchased: 
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Held, that the auction-purchaser could not avail 
of the Court’s notification ast. ouly half of the lien 
over the property purchased by him, for the Court in 
execution-sales gives no warranty of title. Ragas 
Benarti Lan v. Bacncnu SINGH, 10. 14. J. 50 871 


—-—— by conditional sale -Term of 
mortgage fixed—Mortgage-debt re-paid within 
term-—~Kedemption — Limitation, whether rans from 
end of term or from time of payment 355 


=decree against dar-patnidar by 
landlord—-Execution of mortgage decree—Sale of 
darpaini mahal subject to encumbrance of ient- 
decree 393 
against two defendants— 
Private sale by one defendant to decree-holdar for 
part of decretal money, whether adjustment of 
decvee—Applicatiou for personal decree against 
Loth, whether competent 























Direction in decree that no 
application shall be entertained against property 


other than mortgaged property, whether legal — 
Civil Procedure Gode (Act V of 1908), 0, 
XXXIV, r. 6 

A Court cannot direct im a mortgage-decree 


that no application against property other than 
the mortgaged property shall be entertained. 
The question whether it is open to the decree. 
holder to proceed against property other than 
the mortgaged property is one which should be 
left to be determined when an application, if 
any, under Order XXXIV, rule 6, is made. Pitas. 
BAR BAUR V. CHANDI OUHARAN HALDAR 389 


Exzecution — Satisfaction of part 











of decree, 

B obtained a decree on foot of a mortgage i 
Tand L. In execution of another dhawen erie aa 
in the property was put up for sale; B applied that 
half of the money due under his decree was a charge 
on £’s property which was being pat up for salo B 
himself purchased Ts property: 

Held, that under the circumstances B's decroe 
must be deemed to have been satisfied to tho extent 
of one-half, BALWANT Sines v Cust SINGU 348 


rate — 
less than cons 








—_—__ Interest — Contractual 
Discretion of Court in awarding 

tracted rate. 
The date referred to in Order XXXIV, rule 2 
is the date fixed by the Court for the paymens 
of the money by the defendant to the plaintiff 
Tue clear meaning of the rule is that the Coart 
must ascertain the amount due on the mortgage 
up to the date mentioned. ‘Ihe amount must be 
according to the contract between the parties 
unless the Court for some legal reason sees tit 
to interfere with the contract as to the rate of interest. 

Ibe only section of the Civil Procedure Code 
which gives any discretion in the matter of in. 
terest to the court is section 34 This section 
applies to decrees for the payment of money 
and does not, in any way, permit the Court to 
redace the interest below tae contracted rate 
when taking the accounts and making the decree 
as provided for by Order XXXIV. Raswanea 
Kaug v. SHam Narain SINGH, 12 A; L. J. 283 36 
A. 220 88 
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—-~-decree — Personal decree—Decrec- 
holder whcn entitled to proceed against person or 
other than morigaged property of morigagor — 
Civil Procedure Code (Act V of 1908), O. 
XXXIV, rv. 6. 

The holder of a mortgage-decree is not entitl- 
ed to proceed against other than the mortgaged 





properties of the judgment-debtor nnless the 
latter has no saleable interest in the prope:ty 
mortgaged. 


A mortgage-decree which directs payment | be- 
fore a fixed date and in default cf payment 
orders the sale of the hypothecated property, is 
a personal decree and the decree-holder can 
proceed against the person and other property 
of the judgment-debtor without obtaining a dec. 
ree under Order XXXIV, rule 6, of the Civil 
Procedure Code. PERTASANI Kone v. Motura CHET- 
WAR, 15 M. L. T. 282 








Preliminary decrce executed 
—No objection by judgment-debtor—Not open to 
parties to plead subsequently that there was no 
executable decree — Res judicata 390 


deed—PFietitious sabaya Kegiatan 








pa 





— suit - Estoppel— Defendant setting up 
permancnt tennre created before mortgage — Devi ee 
that defendant, subsequent incumbrancor, could 
redeem — Defendant, if estopped from setting up 
tenancy before mortgage— Improvement by tenant 
—Fixtures---Right to remove after determination 
of tenancy— Equitable right- Benamdar defendant 
in mortgago suit, estoppel against, whether binds 
beneficiar y 76 


Mortgagee in possession, right of, to recover 
expenses incurred in suit to recover arrears of rent 


—Act of management 


Muhammadan Law-Gut, essentials of — 
Possestion— Presumption—Father— Gift of corpus-— 
Son-~ Life-estate tn produce reserved, effect of. , 
Whero a gift under the Muhammadan Law is “the 

subject-matter of a suit, it is mecessary to consider 
its validity under two aspects, Viz., whether the 
transaction is permissible under that law and, if so, 
whether the requirements of the law for giving effect 
to it have been fulfilled. i | 

In considering what is the exact kind of possession 
that must be required to complete and effectuate a , 
particular gift, two things have to be considered, 
firstly, the nature of the subject of the gift, or when 
the subject of the gift consists of rights in or over 
some object, the nature of that object or thing 
as well as of the rights themselves, and secondly, 
whether the donee is in need of anything being done 
by the Court in order that he may derive that benefit 
mhich he alleges it to be the purpose of the gift that 
he should derive, , : , 

There is nothing inherently impossible in posses- 
aion being tiansferred of the corpus of the subject 
of the gift though there is a stipulation that the 
donee will give to the donor the income of the subject 

ne gift 

ot the precdmplion that after the gift by a father to 

his minor son possession by the father mast be deemed 

to be on behalf of the son, cannot be extended to caseg 
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where the property isof sucha nature that a mere 
physical control over it is not the only indication as 
to the ownership of the property. 

Where a father made a gift of his house to his 
minor son under a registered-deed of gift which 1an 
as follows: “I have this day givin to you as a 
present the aforesaid house and ground according 
to the condition mentioned below out of my affec- 
tion towards you. The condition is as followe: Till 
my death 1 myself will collect and take the rent of 
the aforesaid house and ground fer my livelihood,” 
and thero was nothing to show that anything was 
at all done beyond the execution of the registered 
deed: 

Held, that the gift could not besaid to be valid 
without a consideration of the question whether 
possession of the property was transferred and in 
what way. RATIMAN Bi v. MAHOMED Fatima BIBIT, 15 
M. L. T. 345 65I 


——— —— Gift—Wiba-bil-iwaz— Hiba- 
ba-shart-ul-iwaz— Delirery of poxsession necessary. 
Gifts under Muhammadan Law,.whether of the 

nature of Hiba-dil-iwaz or Hiba da-shart-ul-iwaz, are 

not valid without delivery of possession. 

A hiba-bil-vwaz is a gift which has been completed 
and for which an iwz or return has been accepted. 
It consists of two gifts (L) the original gift and (ii) 
the reciprocal gift and both are subject tothe law of 
gift pure and simple, and it postulates the ccmple- 
tion of both these gifts. 

A hiba-ba-shart-ul-iwaz isa gift the legal incident 
of which is that the two parties agree to make an ex: 
change of the properties forming the subject of the 
two giftsund after mutual possession has been 
taken neither party can revoke the transfer. Rasoon 
Bes v, Guram Kasım, 1 L. W. 505 802 


——— Qift of house -~ Possession, 
delivery of— Contingent gift ~ Conditional gift. 

A gift cf a house is not invalidated by the mere 
residence of the donor therein after the’gift 

Contingent gifts are generally considered in- 
valid while conditional gifts can be enforced as 
absolute gifts, althongh the condition may be 
bad. ALCA PICHAI THARAGANAR v, MAHOMED Mot. 
DEEN, 15 M. L. T. 216 520 











—_——— —— Marjage — Muhammadan 
marriage— Proof of requirements of valid marriage 
—Suit for restitution of conjugal rights 921 


_ Pardanashin lady — Inde- 

pendent qdvice-Ghosha not olserved—Marcayers 
of Scuthern Indin— Gift—Mushan—Transfer of Pro- 
perty dct IV of 1882), 8. 123— Registration, 

The doctrire of “independent advice” shonld be 
applied only where the pardah system is rigorous 
and even voluntary deliherate acts of a pardanashin 
woman shoùld not be lightly set aside. 

Under Muhammadan Law a giit by a wife to her 
hrsbard does not require strict proof of its being of 
a voluntary nature. 

A gift of an undivided share in property capable 
of division and in possession of the donor is valid if 
such possession is transferred to the donee, although 
a mere registered gift-deed without transfer of such 
po*session is not valid. ABDUL RAIIMAN v. Munam- 
MAD NORDIN 547 
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Pre-emption—Riyght of pre- 
engstion, when arises —Whether right arises before 
transfer lo stranger is completed 
A Muhammadan pre-emoptor’s right of pre-emption 

does not accrue until the transfer to the stranger 

has heen completed by the registration of the 
kobaia, 

A, a co-sharer of S, offered to sell his share of a 
certain jote to 3, bus 8 tefused to buy. Subsequently A 
executed a kobala conveying the share to B, an 
outsider, for Rs. 3800; but no consideration passed 
then. and there was no delivery of possession. 
Having become aware of the execution of B’s 
kabala, S approached and obtained another kobala 
purporting to transfer the share to him for Rs. 400. 
Tne latter transaction fell through owing to S's 
failure to produce the purchase-money at the time 
of registration; but the transfer to B was completed 
by the payment of the consideration by B and the 
registration of his kobala, S then duly performed the 
ceremonies prescribed by the Muhammadan Law and 
eventually brought a suit to enforce his right: 

Held, (1) that S's right did not arise when he heard 
of the execution’ of Bs kobala although that was 
sulficiont under the Muhammadan Law to pass the 
share to B, but it arosa when it came to his know- 
led .e that the registration required by the general 
law to complete the transfer had been effected; 

(2) that, as Ss right of pre-emption did not 
accrue until the transfer to B had been completed 
by the registration of Bs kobala, S could not have 
lost it by anything done or omitted by him prior to 
that date. BUDHAI SIRDAR v. SoNAULLA MRIDHA, 18 
©. W. N. 890; 19 O. L. J. 601 


Settlement —Deed to be con- 
strued according to Muhammadan Law —Lije-estate-- 
Donee takes absolute estate. 

In construing a deed of settlement executed by a 
Sunni Muhammadan of Rangoon the law applicable 
is the Muhammadan Law. 

The creation of a life-estate is inconsistent with the 
Muhammadan Law, and where a life-estate is attempt- 
ed to be created the donee takes an absolute estate. 
ANNAMAUAY Ouecty v. MUHAMMAD ISMAIL, 7 Bor. L. 
T. 75 903 


Shia school — Gift 
made in maraz-ul-maut—Possession delivered to donee 
— Gift valid to one-third of donor’s estate —More than 





et ne an 




















one year’s illness, whether maraz-ul-maut—Burden _ 


of proof of character of disease —Evidence. 

Where agift made by a Shia Mussalman is im- 
pugned as having been made in maraz wl-maut (death- 
illness), the onus of proving the character of the disease 
lies upon the person who contests the gift. 

Under the Shia Law if a person dies of a disease 
of more than one year’s duration, such disease is 
not considered a death-illness. But there-is this 
condition attached to it that if the illness increases 
to such an extent as to give, or another supervenes 
which gives, an apprehension of death in the mind 
of the donor, the increase or the new disease is a 
death illness 

Under the Shia Law a gift made in maraz-ul-maut 
(desth-illness) holds good to the extent of only one- 
third of the donor’s estate in spite of the delivery of 
possession prior to his death. Kutasump HUSSAIN V. 
Faryaz Hussain, 12 A. L. J. 417; 36 A, 289 253 
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— — —Shia school—Waxt 
during maraz-ulemaut—Valid to the 
one-third, 


Under the Shia Law, a wikf made in death- 
illness (maraz-ul-maut) is valid only to the ez- 
tent of ono-third, unless assented to by the 
heirs, even if possession has bəeu delivered 
uuder the wakf. Aut Hussain v. Fazan Huasain 
Kuan, 12 A. L. J 868 291 


Municipal Couneil—Complaint by Secretary, 
withdrawal of 507 





mude 
estent ef 


Murder. See Penan Cons, s. 299. 
Mushaa -Gift. See MUHAMMADAN Law. 


Nankar grant- Land subject to burden of 
service — Right of grantor to put end to tenure when 
grantee is willing to perform service —~Hyectment. 


Where a grant of land is subject to a burdeu 
of service, that is to say, is mankar, and nob a 
mere grant in lieu of wages, the grantor has 
uo right to put an end fo the tenure, whether 
the services are performed or not, as long as 
the grantee is willing and able to perform the 


services. 

The defendants and their ancestors had been 
dwelling upon the land in dispute -for more 
than half a century, being inducted into the 


land by the plaintiff's predecessor in permissive 
possession, owing to the facts that the parties 
were on very friendly terms and the defendants 
were kavirajs by profession. This good feeling 
led the plaintiff’s ancestor to allow the defendants’ 
ancestor to occupy the land and raise huts on 
it for habitation without payment of rent. The 
lower Appellate Court held that this evidence 
amounted to a prcof of presumed nankar grant 
{o the defendants’ ancestor. The defendants were 
still holding the profession of kavirajs and did 
not decline to render any service to the plaint- 
iff : 

Held, that the plaintiff was not entitled to 
eject the defendants Jogenora Narain SIRKAR 
v. RAM CHANDRA ADMIKARI Í 


Negotiable Instruments Act (XXVI 
of 1881), S. 22—Hundi—Days of grace — Oon- 
tract, not allowing days of grace, whether permissible, 


Por Seshagiri Aiyar, J.—Lt is open to parties to enter 
into a contract that the provisions of section 22, 
Negotiable Instruments Act, relating to days of grace 
shall not apply to them, and itis not open to the 
promisee to insist that the maker of the note should 
be compelled to take advantage of the days of grace. 

Where the giving up of a benefit.-sécured by law 
does not offend against public po ioy, the Courts will 
enforce a contract to that effect ` 

No question of publie policy is involved ia the 
inclusion or omission of provisions for days of grace, 

Per Sadasiva Aryar, J.—As section 22 of the Negoti- 
able Instruments Act omits ina marked manner the 
provision in section 14 of the English Bills of Ex- 
change Act allowing the parties to contract that the 
bill shall come to maturity on the date fixed in! t 
without the addition of days of grace, itis not open 
to the parties to cdntract themselves out of the 
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benefit of that seotion by agreeing that the days of 
grace shall be dispensed with. VALLIAPPA OBETTY v. 
SusramManian Cuerry, 26 M. L J. 494; 16 M. L, T. 
842 431 


—~—— Sa 78 545 


Nethersole Settlement Khasra — 
Public record—Certified copy produced at late stage 
—LEvidence, acceptance as~Burden of proof to show 
entry incorrect ~ Record of Rights—Central Provinces 
Tenancy Act (I of 1898 B C ), ss. 44, 56 (2)—Oc- 
cupancy right — Village service lands. 


The khasra of the Nethersole Settlement in Sambal- 
pur is a public record. 

A certified copy of it produced by the plaintiff 
before the witnesses for the defendant were examin- 
ed, may properly be accepted in evidence, thoagh filed 
at a late stage. 

The burden of proof is upon the party who 
alleges that a certain entry ina Record of Right is 
incorrect, 

Under section 44 of the Central Provinces Tenancy 
Act, occupancy rights cannot be acquired in village 
service lands, and under section 56, sub-section: 2), any 
sub-lease of such lands for a period not exceeding one 








yearis void. Buusan BAHU v, LAT SUNDAR JHANKAR 
604 
Notice —Agreement to sell—Subsequent purchaser 
—Specific performance 621 





Criminal Intelligence Gazette, publication in, 
whether sufficient notice 701 


Nuisance. See Basement. 








Obstruction to channel not used by 
public 181 
Obstruction. See Basement. 


Occupancy rignt acquired in land by vendee 
before purchase—Re-emergence of occupancy Hah 








Village service lands 604 


Officer, liability of—Acting on 1eports-—Honest 
belief on reports. : 


An officer is not liable who acts on false reports, 
provided that he acted honestly in respect of them. 


D. Weston v. Peary Monus Das, 40 O. 898; 18 C. W. 
N. 185 


Official Acts—Presumption 
Onus of proof. See Custos. 
~- Lottery, whether authorized 


195 








Order in Council, 1853, rule5 644 


Order passed twenty months after decision of 
criminal case, whether legal 483 


Oudh Laws ActiXVUI of 1876), s. 
3—Muhammadan Law—Gift, validity of—seizin 
in case of property not admitting of physical 
possession— Gift, when complete—Gift of two dis- 
tinet properties of only one of which possession 


is delivered—-Possession obtained subsequent to 
gift, effect of, 


INDIAN CASES. 


[1914 
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A gift is nob valid without seizin. But where 
the property given does not admit of physical 
possession and the donor gives such possession, 
actual or constructive, as he is capable of giving, 
provided he himself is not out of possession, 


the gift would be valid. A gift is not, however, 
complete until possession is taken of the thing 
given. 


If a gift is made by a Muhammadan of two 
distinct properties and is perfected with regard 
to one of thom by delivery, and not with regard 
to the other, the gift is not void in its entirety, 
but takes effect as to the property which has 
been duly delivered. 

Under the Muhammadan Law, which has been 
made applicable under section 3 of the Oudh 
Laws Act to questicns relating to gifts between 
Muhammadans, a gift of a house conveys no 
title unless it is accompanied by delivery of 
possession or followed by the taking of posses- 
aion with the permission, express or implied, of 
the donor. Musammat Munira Bier v. FATHU Atl, 
170 C. 60; 1 O. L. J. 183 453 


— ——- S., 7 — Pre-emption — Presump- 
tion, statutory -Wajib-ul-arz, interpretution of — 
Claim for pre-emption reluting to village decreed in 
absence of any defence as io non-prevalence of such 
custom, uhether establishes custom in village, 





The presumption as to a right of pre-emption is, in 
Oudh, a statatory presumption created by section 7 of 
the Oudh Laws Act which lays down that such a right is, 
in the absence of any custom or contract to the con- 
trary, presumed to exist. 

Where the entry in a Wajrb-ul-arz stated that every 
co-sharer in the village was entitled to sell his share 
to whomsoever he liked: 

Held, that the above entry was sufficient proof of a 
custom excluding the right of pre-emption in the 
village. 

Where in a previous suit relating to a villagea claim 
for pre-emption had been put forward and allowed and 
it was contended in a subsequent snit for pre-emption 
relating to the same village that the previous decision 
proved the existence cf the custom of pre-omption in 
the villago, bat it was found that in the previous suit 
no defence like that in the snbsequent suit was put 
forward to the effect that the custom did not obtain 
in the viliage: 

Held, that the above previous decision ould not 
establish the custom of pre-emption in the village. 
ABDUL RAHMAN v Kate Kuan, 10. L.J. 152; 17 0. 
C. 105 943 


Oudh Rent Act (XXII 0f 18386), ss, 
2, cl. 5, 124C and 124D—‘Portion of 
the produce of land,” meaning of—Landlord’s re. 
medy against tenant failing to cultivate holding 
held on rent payable in kind—Applicability of 
ss. 124C, 124D. 


The words “portion of the prodace of land” 
in the definition of “rent,” as given in section 
2, clause 5, Oudh Rent Act, mean a portion of 
what the land has actually produced and not a 
portion of what it might have produced. They 
cannot be held to ba a portion of the produve 
which ought to.have been grown upon the fields, 
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create over the whole or partof his estate, whilst 
a Patni Talukdar has a similar right to let the 
entire property held by him in Patni orin parcels to 
subordinate Talukdars called Dar-patnidars, And this 
process of snb-infeudation may, so far as the law 18 
concerned, be carried down to several lower degrees. 
In the case of these tenures the Zemindar has a right 
to apply to the Collector to sell the Patni Talnk 
for arrears of rent, and the sale has the 
effect of cancelling all under-tenures; but the sub- 
ordinate tenure-holders have the right to deposit 
jn the Collector’s Court the arrears of rent, and to 
be put in possession of the defaulting superior 
tenure for the satisfaction of the deposit made by 
them. The same right which the Zemindar possesses 
for the realisation of his rent, with the correlative 
right on the part of the subordinate tennre-holders 
of saving the superior tenure from sale, is given to 
them in succession 

There are many permanent, heritable, and transfer. 
able tenures in Bengal which do not come within 
the purview of the Patni Regulation VIII of 1819 
and which have no relation to Patni Taluks. The 
incidents of these tenures are governed by the 
Bengal Tenancy Act (VIII of 1885). The former 
Regulation is a self-contained Statute which in 
express termsis excluded from the operation of the 
latter Act (section 195). The governing idea through- 
ont the multifarious provisions containod in Chapter 
VIII of the Bengal Tenancy Act is the ‘subsistence 
of the relationship that gives rise to those rights and 
obligations. 

Where atthe instance of the Zemindar a Patni 
Taluk is advertized for sale for arrears of rent and 
a Dar-patnidar pays the arrears to eave the Patni 
Taluk from sale, he acquires on the Taluk go 
preserved a special lien expressly created by sub-section 
4of section 13 of the Patni Regulation, which may well 
pe called a statutory salvage lien, arising not from any 
implication of the law but under the express directions 
and declarations of the Regulation. 

The prohibition contained in section 148, clause 
(h), of the Bengal Tenancy Act refers to decrees 
obtained by the landlord under section 65 of the 
Act; and to acquire the right which the section 
gives, not only the person obtaining the deoree 
must be the landlord at the time, but the person 
seeking to execute it by sale of the tenure must 
have the landlord’s interest “vested” in him. In 
other words, the right to bring the tenure or holding, 
as the case may be, to sale exists so longas the 
relationship of landlord and tenant exists. 

The right to bring the tenure or holding tosale under 
section 65 appertains exclusively to the landlord, and 
w perso, to whom certain rents are due and who 
obtains a decree therefor after he has parted with 
the property in which the tenancy is situate, has no 
such right. In short, the existing landlord alone 
can execute his decree for arrears of rent, the ex- 
landlord is an outsider and, whilst he can execute 
his decree against the debtor as a money-decree, 
he has no remedy against the tenure itself. 

From the uature of the debt being arrears of 
rent or the decree being for arrears of rent, the 
tenure does not become ipso facto hypothecated for 
the debb anda total stranger to the property, with 
which the landlord’s rights and obligations are in- 
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separably connected, cannot avail of the special 
remedy given to the landlord alono to recover arrears 
attached to the tenure. 

Therefore, the special right created in favour of 
the landlord under section 65 cannot be claimed also 
by one who has parted with the property which gives 
this right and to which it is attached. ARTHUR 
Henry Forges r. MAHARAJ BAHADOR SINGH, 18 C. W. 
N. 747; (1914) M. W. N. 397; 15 M. L. T. 380; 12 A. 
L. J. 658; 27 M, L J. 4 632 P. C. 


Pattah, when comes into force —Pattah under old 
Act—Land cess —Tenant, whether liable to pay full 
cess — Rent, whether charge on produce in hand of 
purchaser 5 


Pauper suit—Defendant entitled to adduce ovi- 
dence in disproof of plaintiff’s pauperism—QOppor- 
tunity to be given to defendant to prove allegations 
—Plea that part of property in sait is in possession 
of plaintif —Defendant to be allowed to prove his 
plea 


Penal act. See Prenat Cone, as. 482, 486. 


Penal Code (Act XLV of 1860), ss. 
11, 34, 294A~—Commitiee of club—Person— 
“ Keeps meaning of —Common object—Liability of 
members — Purpose, double, effect of—Offictal Acts— 
Presumption — Government, Collector «assessing in- 
come-taz, whether— Assessing income-tav, whether 
tantamount to authorization—‘ Not authorized,’ meam- 
ing of—Kaception—Onus of proof—Hvidence Act (I 
of 1872), ss, 105, 114 —Propossl—Drawine list, whee 
ther proposal, 


The members of the Committee of a club who 
exercise full contro! over club matters, inclusive of 
the premises, ‘keep’ the premises of the club within 
the menning of that expression as used in section 
294A of the Indian Penal Code. 

Where a house is kept open for a double purpose, 
wiz, a8 an honest social olub for those who do not 
desire to play as well as for the purpose of gaming 
for those who desire to play, it is a house opened 
and kept for the purpose of gaming, and it is not 
necessary to show that the house is used exclusively 
for the purpose of drawing s lottery. 

Where the common object is the keeping of a place 
for the purpose of drawing a lottery not authorized 
by Government, all who engage in such an object are 
individually guilty and can be prosecuted jointly or 
severally. 

The presumption is that official acts are regularly 
performed. 

A Oollector who is a Revenue Officer je neb nu- 
thorized to sanction a lottery, nor wonld the mere 
act of taking income-tax from the clubon the profits 
of the lotteries constitute authorization. 

The words ‘not authorized’ in section 294A, Indian 
Penal Code, mean no more and no less than ‘unless 
authorized, or not having been authorised or without 
authority,’ and are in the nature of an exception or 
proviso and under section 105 of the Nvidence Act, 
the burden of proof lies on the accused to show that 
the lottery was authorized by Government. 

A drawing list which seb out on the first page the 
list of the winners drawn on a certain day in the 
month of May, aud on its back contained the descrip- 
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Where a tenant deliberately omits to cultivate 
a holding the rentof which is payable in kind, no 
arrears of rent can be held to exist and the land- 
lord’s remedy is to sue in the proper Court for 
damages for breach of the contract which such a 
tenant is implied to have made tu cultivate the 
holding as well as his capacities and resources 
permit. 

Sections 1240 and 124D of the Oudh Rent 
Act apply only when the suit has been instituted 
in a wrong Court and not when the plaintiff 
hea sued in the right Court upon a cause of 
action upon which he cannob sacceed. Sri KRISH- 


na Lat v. GHULAM SUBHANI, 17 O. CO. 63; 10 L. 
J. 147 460 
—— — — S. 124C andD 460 


Panchayat, power of—Bx.communication 30 1 


Pardanashin lady, complaint by- Ezami- 
nation of complainant—Issne of process—Jf£ com- 
plainant is pardanashin lady, whether she may be 
examined by Commission — Complainant, whether 
witness 7 








_ » conveyance by— Docu- 
ment ~ Execution of documant—Document read 
over after execation and receipt of considertion— 
Inclusion of property not agreed to be sold objected 
to 











—- Dispensing with personal 
attendance of accused -Permission to appear by 
Pleader—Transfer of criminal caso 489 








—~ Independent advice ~- Gosha 

not observed— Marcayers of Southern India— Gift — 
Mushan --Transfer of Property Act (IV of 1882), s. 
128—Registration 547 


— 








—~ Mortgage executed of her 
house in favour of husband’s creditor—Undue in- 
finence of husband—Dooument, if fairly taken — 
Onus, on whom 40 








—— -—~ Pleader and client—Mort- 
gage by lady and her brother —Property solely of lady 
—Pleader securing mortgage in name of another— 
Benamitransaction-—Deed not explained to lady— 
Burden of proof —Eaxtortionate bargain— Gross ad- 
vantage taken of unprotected position of lady—~Void 
deed — Mortgaged property—Candition —More property 
to be considered subject to mortgage after partition of 
mortgagor's share—Such condition, whether operative. 


Where a legal adviser to a pardanashin woman, 
acting the part of money-lender to her, procures the 
execution by her of a mortgage-bond to secure its 
re-payment, the Oonrt would be entitled, and indeed 
obliged, to examine the transaction with closer 
scrutiny, or to insist more sternly on the mortgagee 
supporting the heavy onus of showing that the 
lady was fully aware of the meaning and effect of 
the deed and thatthe transaction was a fair and 
honest one. 

A pardanashin lady and her younger brother were 
engaged in family litigation to recover their shares 
of inheritance in the property of their father. A 
decree of partition was passed in their favour but 
before the time for appeal expired, their Pleader got 
a mortgoge-bond execated benami in favour of 


GENERAL INDER. 


1083 


Pardanashin Yady—concld. 


another person. The property mortgaged belonged 
solely to the lady and by the transaction of mort- 
gage her brother obtained the discharge of debts for 
which he alone was liable. The interest stipulated 
in the mortgage-deed was compound interest ab the 
rate of one per cent. per month (with half-yearly 
rests). In addition a clause was inserted in the mort- 
gage-bond thatafter the partition the whole of the 
property allotted to the lady shall be substituted for 
the property mortgaged, the effect of this clause would 
be to quadruple the amount of property mortgaged. 
It was further established that the other relatives of 
the lady were also -taking gross advantage of her 
unprotected state by refusing to give consent to her 
marriage uuless she surrendered the whole of her 
share in the family property. It was also proved 
that the terms of the mortgage-bond had not 
been adequately explained to the lady and she did not 
understand the terms of the deed: 

Held, that the terms of the mortgage-bond were ex- 
tortionate and, therefore, the deed, which was void, 
could not be enforced against her. 

Held, also, that if the mortgage-bond had been held 
valid, the clause relating to the substitution of the 
whole of the lady’s share for what had been originally 
mortgaged would have been operative and would 
have subjected the whole of her share to the 
mortgage. MAHARIR Prasap v. Tas Begam, 27 M. L. 
J.13 642 P. C. 


Parsi Marriage and Divorce Act 
(XV of 1865), S. 31 —Parsis—Maintenance, 
suit jor—Jurisdiction—Original Side of High 
Cowrt— Matrimonial Court. 


The Bombay High Court has no jurisdiction in a 
suit between a Parsi husband anda Parsi wifo to make 
an order for permanent alimony unaccompanied by 
any order for judicial separation which admittedly 
by itself it has no jurisdiction to grant. 

It is within the exclusive jurisdiction of the 
Parsi Matrimonial Court to entertain suits 
concerning matrimonial disputes amongst the 
Parsis and when the Court grants a decree for 
judicial separation, it can order the husband to 


provide his wife with permanent alimony. Bar 
GULBAI v. BearamsHa, 16 Bom. L. R. 211 

441 
Partition. See Hinpu Law. 





— Objection to partition filed beyond time 
fixed by Revenue Court, whether entertainable, if 
partition not yet granted -— Partition, complete, 
effect of 9 


—— , suit for —Ijmali lands—Previons parti- 
tion —Lands jungle or submerged in three mauzas— 
Separate suits for partition, maintainability of 


42 
Patni Taluks Regulation (VIII of 
1819), S. 13, cls.'2)and (4)— Patni Taluks 
—Zemindar —Patnidar—Dar-patnidar—Their rights 
and duties—Tenure saved irom sale —Lien—Bengal 
Tenancy Act (VIII of 1889), ss 65, 148, cl. (h', 168, 
165, 195 —Permanent tenure —Ex-landlord, rights of, 
against tenure—Haecution —Sale — Money-decree — 

` Hupothecation — Construction of Statute. 





A Patni Taluk is a permanent heritable and 
transferable tenure, which a Zemindar may 
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in, whether sufficient notice -Ofender adopting jalse 

name —Harbourer misdescribing offender us his re. 

lation— Knou ledge. 

In order to establish an offence under section 216, 
Indian Penal Code, it must be proved that a public 
servant in the exercise of his lawful authority ordered 
a certain person to be apprehended for an offence 
and that the person charged with harbouring him did 

“ go, knowing of such order, with the intention of pre- 
venting his apprehension. 

Such knowledge cannot be presumed from the mere 
publication of the name of the offender in the Criminal 
Tutelligence Gazette nor can it be inferred from the 
offender’s adopting a false name and the harbourer’s 
misdescribing him as his relation. BALWANT SINGH 
v. EMPEROR, 1 O. L. J. 30; 15 Cr, L. J. 319 701 


S. 294A 195 


S. 299 — Savage attack — Banger- 
ous wounds followed by blood poisoning and fever— 
Murder. : 

A person was savagely attacked with murderous 
weapons and was dangerously wounded in con- 
sequence of which he was detained in hospital for 
over 40 days where he developed symptoms of blood 
poisoning followed by brain fever and eventually 
aed, that the wounds were the cause of death and 
tho accused were guilty of murder. NURO v. EMPEROR, 
7 S. L, R. 83; 15 Cr. L. J. 376 744 


—~-—— an — S. 349—Criminal force—Raising 
lathi to strike. 


Where the accused raised their lathis to strike 
a particular person with the result that he had 
to flee to save himself : 

Held, that they were guilty of using criminal 
force as defined in section £49 of the Penal Code 


























Jat Ram v. Emperor, !2 A. L. J, 154; 15 Cr. b. 

J. 231 183 

s. 353 203 

—_—— — sS. 354 734 

— SS. 361, 362, 366—sinor 

girl leaving her husbund’s house of her free 
will— Abduction or kidnapping. 

A girl under sixteen yeurs of age left the 


guardianship of her husband and her father-in-law 
out of her own free will, On the way she met 
the accused and stayed with him for a few 
days quite voluntarily, without any force or 
fraud having been practised upon her: 

Held, that the accused was neither guilty cf 
abdnetion nor of kidnapping. EMPEROR v. RAM- 








CHANDER, 32 A. L, J. 265; 15 Or L. J. 265 473 

— S. 362, 366 473 
m man Sa 37G 734 
waman —— S. 379 506 


S. 395 — Daeoity —Circumstantial 
evidence~—Pointing out place where stolen property 
found. 3 


Where the sole evidence against a person charged 
with an offence under section 395, Indian Penal Code, 
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consisted of the fact that the accused had pointed 
out the place wle:e some remains of the clolen pro- 
perty were found: 

Held, that the above circumstantial evidence was 
not snfficient to show thatthe accused had committed 
the offence, inasmuch as it did not exclude other 
theories compatible with his innocence. Surat SINGH 











v. EMPEROR, 1 O. L. J. 38 1004 
— ss. 399, 402, distinction bet- 

ween 985 
— S3. 399, 402—Acquittal under 
s. 899, if involves cequittal under section 402, 


Indian Penal Code—Nalure of defence which accused 
can set wp- Duty of Courl—Prosccution evidence, 
deficiency ın, defence not bound to fill up—Right of 
defence tu comment on such deficiency—-Case of fraud 
set up by defence - Prosecution, opportunity of expla- 
nation to—Verdict of assessors, in ar swer lo questions 
by Judge, impropriety of— Repugnancy in judgment, 
conviction, ij can be set aside on such ground —Tend- 
ency of modern legislation—-Power of High Court to 
alter acquittal on one of two alternative charges into 
conviction — Distinction between sections 399 and 402, 
Indian Penal Code—Criminal Procedure Code (Act 
Y of 1898), s 47, meaning and scope of-— Section 102, 
clause (2)— Search — Right of “occupant to be present 
at search”-— Denial of this right, effect of —-“Occupant 
of the place,” meaning of-- Omission of cne Magistrate 
to take cognizance on suspicion, effect of, on subsequ- 
ent proceedings — Finding of incriminating articles in 
a house, presumption of law arising from, 


Woodreffe, J. (Beachcroft, J, concurring‘.—An ac- 
cused perron is entitled io put forward any defence 
open to him, technical or otherwise, and to have the 
Court’s judgment on it, 

Tt is no affair of the defence tn supplement or 
explain deficiencies or suspicious circumstances ap- 
Fearing on the face cf the prosecution evidence, It 
is open to it suy thet the prosecution has not 
proved its case and to 16fer to such deticiencies in 
proof of the submission or to other circumstances 
appearing on the face of the prosecution evidence 
which show tbat it is fo open to suspicicn that it 
would be unsafe to accept it. If, however, the de- 
fence puts forwaid a case of fraud or if tł e evidence for 
the presecution is not ambiguons, the deferce should 
give notice of tue point they intend to take so that the 
prosccution may have an opportunity of explanation. 

If any charge of fraudulent practice was going to be 
based cn a circumstance which standing by itself was 
not necessarily suspiciovs, the defence should have 
cross-examined witnesses on the point 

Where the Sessions Judge in taking the vérdict of 
the assessors put a large number of questions to them 
aud then recorded their opini n on those questions: 

Held, that the Indge should have allowed the as- 
sessors in the first instarce to have given their 
opizion in their own Jar guage ard way, and then when 
they had completed what they had to say it would 
bave been open to him to put to them snch questions 
as were necessary to elucidate or supplement their 
opinion. 

Where the charge against the accused was of two 
eeparate offences laid in an alternative form, viz, one 
under section 899 and another under section 402, 
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tion: “The sweep for June is now open. It will 
close on the 20th Iuno 1913. Settling day 23 June 
3913. All tickets must be taken in the name ofa 


member, etc,” was held to bea proposal within the 
meaning of section 294A, Inciun Penal Code. Es- 
PEROR 1, A.J, Cooke, 15 Cr L.J. 243; 7 Bor L. T 
187 195 


S. 34 195 
s. 52 661 


S. 98 — Right of private defence of 
property~ Owner entering upon tenant’s land to 
remove fallen tree —Assault— Possession follows title. 














When a tree is blown down in the wind, the mal- 
guzar who is the owner of it becomes entitled to 
remove it and for this purpose he hasa right of 
ingress over the tenant's land and a right of private 

` defence of property in the fallen tree. 
- Possession is presumed to follow the title. Pusu v, 
Empreor, 10 N. L. R. 88; 15 Ca. L. J. 352 704 


—— — —— SS, 109, 379 -Theft, abetment 
of —Charge of theft cf wood without pass —Claim of 
accused to take wood without pass —Lecision of claim 
necessary before conviction. i 


Where a person alleges his right to a property, 
he cannot be convicted of theft for removing it unless 
it has been found as a matter of fact that he is not 
entitled to it Harenpra Narayan Das v., RAMJAN 

` Kray, 18 C. W. N. 897; 15 Cr. L, J. 298; 41 0,438 
506 


an aa — — S, IF], cl. 4—Calawful assem- 
bly— Maintenance of ewisting peaceful possession with 
or without title— Enforcement of right by person out 
of possession 
Persons merely acting in maintenance of an existe 
ing peaceful possession, no matter whether the pos- 
seysion was with or without title, cannot be said to 
enforce any right or supposed right and, therefore, 
cannot be held to form an unlawful assembly within 
ne meaning of section 141, clause (4 , Indian Penal 
‘ode. 
A. person who is ont of possession must enforce his 
right, if any, in the way prescribed by law and he 
. cannot be permittod to vindieate is by the use of 
criminal force. SaraBDAWAN SINGH v. EMPEROR, 17 
0. ©. 21; 15 Cr. L. J. 232 











S. 137 203 
——— S. 182 728 
s. 193 726,727 








— S, 196 —Proseculion to exclude all 
explanation consistent with innocence of accused —No 
fabrication of false evidence, tf evidence not admi:sible 
—Public document—Production of copy of false 
document — Attempt to use the original. 


The prosecution must ina criminal case exclude 
all explanation of the facts which is reasonably con- 
sistent with the innocence of the accused. 

The weight of authority isin favour of the view 
that there can be no fabrication of false evidence 
within the meaning of section 192, Indian Penal Code, 
if the evidence is net admissible in itself. 

A report by a village nikahkhwan to the moharrir 
in charge of the central office is which entries in the 
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village registers are copied into another register, 
inforning him that on the day after the entry of the 
mariage of A and B, the former husband of the 
woman had come to the writer and stated that he had 
not divorced her and accordingly desiring the moharrir 
not to take action upon the writen’s report of the 
marriage, is not a public document within the mean- 
ing of section’ 74, Indian Evidenco Act, and no 
secondary evidence of its contents can be given under 
section 65 of the Evidence Act. 

The production of the copy of a report (a forged 
document) isan attempt to use the original, 

The word ‘corruptly’ in section 196, Indian Penal 
Code, is intended to connote a motive not necessarily 
connected with the passing of money as an induce. 
ment to the person impugned to use or attempt 
to use the fabricated evidence, and an intention 
to procure a faise conviction is a corrupt intention. 
FAZU AHMAD v. Emperor, l P. R.. 1914 CR; 19 P. hh. 
R. 1914; 15 Cr. L.J. 344 696 


— S. Z10—Decree-holder mis-stating 
decretul amount—Duty of executing Court to find out 
proper amount. 


Where a decree-holder drew the executing 
Court’s attention to the final decree both in the 
heading and at the foot of his application for 
execution, but misdesoribed its precise terms: 

Held, that he could not be made criminally liable 
ander section 210, Indian Penal Code, for sagh a 
mistake, particularly as it was a business of the execut- 
ing Court to verify the amount due to him in terms 
of the decree sought to be executed. Dara Raw v. 
Emprror, tt P. W. R. 1914 Cr: 64 P. L. R, 1914; 16 
Cr L. J. 268 471 


—— s. 211 728 


S. 21 1—Burden of prooj— Duty A 
of. proseculion to establish charge — Failure of 
accused to examine witness, if implies guilt, 

















The duty of the prosecution in a case under 
section 211 of the Indian Penal Code is to 
prove by satisfactory evidence that the charge was 
wilfully false to the knowledge of the maker of the 
charge. 

It is for the prosecution to establish their 
case, and if they fail to supply that proof which 
is required io secure the conviction of the 
acensed, the failure on the part of ihe latter to 
examine any particular person as a defence 
will not imply the guilt as having 
been proved. 

Where the petitioner, on Icarning from his wife 
that the complainant who was living in the 
house had disappeared with valuables, lodged an 
information to the Police charging him with 
theft which was afterwards found to be false 
it was held that he could not be convicted 
under section 211 of the Indian Penal Code 
unless the prosecution established that there wag 
as a matter of fact, no theft, or that tho peti. 


tioner knew that there was no theft. Hassan 
Mirza v. Emperor, 18 C. W. N. 891; 15 Cr |. 
J, 355 723 


S. 216 — Harbouring proclaimed 
offender—Criminal Intelligence Gazette, publication 
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Indian Penal Code, but it appeared that the charges 
were treated not alternatively butas additional and 
the Sessions Judge acquitted them of the charge under 
section 899, Indian Penal Code, and convicted them 
of the charge under section 402, Indian Penal Code: 

Held, that the acquittal under section 799, Indian 
Penal Code, did not involve an acquittal under sec- 
tion 402, Indian Penal Code, and the conviction under 
the latter section was not wrong and the judg- 
ment of the Sessions Judge was not vitiated by re- 
pugnancy; 

(2) that even if there was any repngnancy ib was 
open to the High Court to alter the finding of acquittal 
under section 899, Indian Penal Code, into one of 
conviction maintaining the sentence; 

(3) that the offences of commission of dacoity, pre- 
paration for it and assemblage for the same purpose 
have this in common that they presume an intention 
or agreement to commit dacoity by five or more per- 
sons. A mere assembly without further preparation 
is not a preparation within the meaning of sec- 
tion 399, Indian Penal Code, for if it were, section 402, 
Indian Penal Code, would be redundant, Section 402, 
Indian. Penal Code, applies to the case of mere as- 
sembliag without proof of other preparation. A 
person caa thus be not guilty of dacoily yet guilty of 
preparation and not guilty of preparation yet guilty 
of an assembly. 

Beacheroft, J.—The tendency of modern legisla- 
tion in general and of the Criminal Procedure 
Code in particular is to avoid technicalities and 
there is no provision in that Cods which woald 
justify interference with a conviction on the 
ground of repugnaucy in the record. 

Woodroffe, J. (Beacherojt, J, concurring\.-- Where 
the Police searched a hut on suspicion and 
incriminating evidence was found, and after 
the search was over the Additional District 
Magistrate came to the spot and saw what had 
been found and a search list was prepared 
whioh the Additional District Magistrate signed, 
and the accused were subsequently placed 
before another Magistrate who held an inquiry 
and committed the accused to the Court of 
Session for trial: 

Held, (1) that the fact that the Additional 
District Magistrate did not take cognizance of 

Q at once, did uot render the subsequent 
proceedings before another Magistrate bad, nor 
could such subsequent proceedings be held to 
be prejudicial to the accused; 

12) that it was not the duty of the Additional 
District Magistrate to take cognizince of the 
case on the basis of what he found at the 
spot H 

Where the accused persons who were inside 
the room searched by the Police were, after 
the discovery in their presence of a gun and 
after search of their persons, sent ont of the 
room andthe search was continued: 

Held, that the Codo of Criminal Procedure 
permits the oconpants of the place searched to 
Le present at the search and there was, 
therefore, a violation of this rule which is one 
not merely of technicality but of substanse, in 
that it is enacted to guarantee the reality of 
the search and the discoveries made thereat. 
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That this was an irregularity which the 
accused were entitled to ask the Court to 
consider and which made i$ incumbent on the 
Court to scrutinise the evidence carefully. 

Beachcroft, J.—The spirit of section 103, sub-seo. 
tion 3, is that the occupant of the place 
searched shall be present and it means that he 
is to be given the option of being ‘present 
and ' not that he is to be allowed to be 
present only if he demands it. But the right of 
presence given by section 303 applies only to the 
occupant of the place searched or some person 
in his behalf, and the words “occapant of the’ 
place” are not intended to cover .every person 
who may happen to be in the place at the time, 
bat they refer back to the person mentioned in 
section 102, 4. e, a person residing in or being 
in charge of the place. 

Woodroffe, J.—Where after searching a hut arms 
were found under a machan inside the hut and 
in the ceiling of the hut: 

Held, that the knowledge of the existence of the 
arms would not without other evidencs be im. 
patable to any other than the lessee of the hut, 
nor would the presumption operate even against 
him if it were shown that the circnmstances 
were such that arms might be in his place 
without his knowing it. 

Beacheroft, J.—Where an article is found in a man’s 
house, the ordinary presumption is that he as 
owner of the house is aware of its contonts, 
This is subject to the qualification that no other 
person has access to that particular place, It 
follows that if the house is in the occupation of 
more persons than one having access to the par- 
ticular place, there is no presumption against 
them individually that they have put the article 
where it is found; though if it be proved that 
an article has been for a considerable period of 
time in a place to which all have frequent 
access, if might reasonably be presumed that 
all were aware of its existence. 

Section 47, Oriminal Procedure Code, is not 
intended to restrict the powera of the Police to 
enter the place to be searched: on the contrary 
itis a provision compelling householders to afford 
the Police facilities in carrying out their duties, 
and section 48 provides that if difficulties are 
placed in the way of a Police officer he may 
use force to obtain ingress. Romesa CHANDRA 
BANERJEE v., Emperor, 180. W. N. 498; 41 O. 850 





s. 402 985 
ss. 403, 404 743 
S. 406—Criminal breach of trust, 





p_a 





The complainant gave money to the accused on 
condition that he would purchase a motor car and 
sell it and return her the money with half the profits, 
The accused applied the money to other purposes: 

Held, that the accused was not guilty of criminal 
breach of trast. WILLIAM CECIL Keyarr V, EMPEROR, 
16 UR. L. J, 284; 12 A. L. J. 730 492 


— — ss. 417, 418, 419, 420 . 
743 
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——— ss. 420, 51 1--Cheating—At- 
tempt— Definition of “attempt” —Spurious trinkets — 
False representation— Untrue statement to support. 





A manufactured spurious trinkets, and took them 
to N saying they were of gold and that they were 
stolen property which was also not true) and that he 
(A) did not like to sell them in bazar and asked him 
to buy. N did not buy, but A was arrested. 

It was argued that no attempt to cheat had been 
proved, because more had to be done by A, such as, 
weighing the articles eto., etc., before wrongful loss 
would fall upon N: 

Held, that the act of 4 amounted to an attempt 
of cheating punishable under sections 420/31) ,Indian 
Penal Code. 5 , 4 

Held, also, that in cases of cheating the essential 
thing is the deception of the victim, the dishonest 
causing to arise in the victim’s mind of an impression, 
the reverse of truth, calculated to induce him to give 
up something he would not otherwise give up, or 
to do, or refrain from doing something, he would not 
otherwise do or refrain from doing, or to enter into a 
bargain he would rob enter into, ifhe knew the 
real facts. 

Held, further, tha‘ definitions in such matters are 
dangerous things, and the only safe way of deciding 
in any particular case, whether an “attempt” tio 
commit a crime has beon made or not, is to consider 
the facts of thab particular case, and to decide in 
accordance with the dictates of common sense, 
ABDULLAH v. EMPEROR, 13 P. W. R. 1914 Or; 14 P. R. 
1914 Or; €6 P. L. R. 1914; 15 Cr. L, J. 265 473 


S. 424 " 503 


eee ae aaa Sa 426-~Mischief— Wrongful loss 

—Mortgagee cutting trees to repair house, whether 

guilty. 

A mortgagee openly cutting a few trees on 
the land mortgaged to him in order to repair 
another part of the mortgaged premises is not 
guilty of wischief O. M. Ramasamrar, In re, l 
L. W. 274; 15 Cr. D. J. 290 49 


S. 451 — House-trespass with 
intent to commit adultery —Husband’s possession of 
house essentual—Connivance or consent of husband, 
effect of. 

If the entry in a house is made with the consent of 
the owner and possessor of the house, no offence 
under section 451, Indian Penal Code, can be deemed 
to have been committed. 

Wherein a case under section 461, Indian Penal 
Code, the husband appeared neither as a complain. 
ant nor aga witness, and there was nothing to show 
that the house was in his possession or that he had not 
consented to or connived at the entry of the accused: 

Held, that the charge under section 451, Indian 
Penal Code, could not be sustained. JAGGANNATH V 
Bupsnor, 1 O. L. J. 48; 15 On. L. J. 351 703 


ss. 467, 468, 469, 470, 
194 




















471 





s. 471 726 


ss, 482, 486 — Merchandise 
Marks Act (IV of 1889), ss. 6, 7— Person —Limited 
Company—Liabilily of, to be convicted and punished 
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— Words “he” and “whoever”, meinings of ~Mens 
rea—Innocence —Proof—Interpretation of Statutes — 
Ambiguous language—Penal act. 


A body corporate can be lawfally prosecuted and 
on conviction punished for an offence under soc- 
tion 482 or section 436 of the Indian Penal Code. 

Tho word “ho” in sections6 and 7 of the Indian 
Merchandise Marks Act includes ‘‘she” and “it”. 

Per Hartnoll, Offy. C. J.—The word “whoever” in 
soctions 492 and 485, Indian Penal Code, does not refer 
only to a definite individual or definite individuals 
and can apply to a corporate body. 

Where the langaage of a Statute is not clear, to 
ascertain the1eal meaning the cause or necessity 
of the law being made should be considered. 

Ervery clause of a Statute should be construed with 
reference to the context and the other clauses of the 
Act so as, so far as possible, to make a consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter. 

Under sections 482 and 486, Indian Penal Gpde, the 
prosecution has not to provo the mens 7ea; and, as the 
burden of proving innocense is thrown on the ac- 
cused under those sections, when once a prima 
facie case has been established, a Limited Company, 
when accused, can prove its innocence by the 
evidence of its agents or servants or otherwise as ib 
thinks fit. 

Per Ormond, J.—The word “whcever”, with whioh 
sections 482 and 486 begin, means the same thing as 
“every person who?” in section 2 (2) of the English 
Merchandize Marks Act and shows that the provisions 
of the sections apply to persons generally. 

The scope of a penal section inan Act would (so far 
as the language is concerned: be the same whether 
it began with the words “every person who” or with 
the word “whoever”, unless the word “person” is 
defined so as to have a more restrictive or a more 
extended meaning than it in fact has. Limited Com- 
panies are not excluded from the operations of secs 
tions 482 and 486, Indian Penal Code; and there 
is nothing inherent in the nature of a Limited Com- 
pany which would prevent it from proving its iu- 
nocence either by showing that it acted without 
intent to defraud under seciion 432, or under sec- 
tion 48f in any of the ways prescribed in that section. 
Seena M. Hanigr & Co. v. Liprons Lisitep, 16 On. 
L. J. 357; 7 Bur. L. T. 116 






689 
- Sa 499— Defamation — Privileged 





tina be kan contiined in petition fo higher authori- 
ties 


for redress of grievances. 


A statement made by a villager casting imputation 
on the character of a co-villager in a complaint to 
the higher authorities is privileged only if the impu- 
tation is substantially true and made in good faith. 
PaRVATANENI KAMAYYA vV. KaSINADUNI TRIPURANTA+ 
Kam, l L, W. 239; 15 Cr. L. J. 281 489 


499—Defamution — Statement 
contained in neuspaper, when defamatory -~‘‘lggriev- 
ed person,” meaning of—Criminal Procedure Code 
(Act F of 1898), s. 198. 


Where a statement in a newspaper is true as 
regards the complainant, though untrue as 


——— & 
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regards others, the complainant is not an “aggriev- 


ed person” within the meaning of section 198 
of the Code of Criminal Procedure. 
An article in a newspaper which is a fair 


comment on public affairs and is merely an 
expression of opinion cannot be said to be 


defamatory, unless it is proved that it was the 
outcome of a dishonest or corrupt motive. Sus- 
ROYA Al1YAR v, ABDUL Kapar, (1914) M. W. N. 
851; 15 Or. L. J. 357 725 





— ss. 499, 52 -Criminal Proce- 
dure Code (Act V of 18981, ss. 297, 342, 4)7— Evi- 
dence Act (J of 1872), s. 103 ~-Good faith — Freedom 
of Press—Privilege of Journalist —Privilege of other 
subjects Privilege of Judge—Criticism—Fair com- 
ment—Truth —Reasonable grounds — Defamation — 
Gross tibel—False imputations — Justification — 
Absence of due care and atlention—Batl— Charge to 
Jury - Misdirection — Privy Council practice —Crimi- 
nal appeal—Royal prerogative —Constitutional and 
administrative reason —Court of Criminal Appeal in 
England, rules and procedure of, how fur binding on 
Privy Council. 

The distinction between the first and the second 
exception to section 499, Indian Penal Code, is that 
the former deals with an expression of opinion, 
while the latter deals with allegations of fact. 

No privilege attaches to the profession of the Press 
as distinguished from the members of the Public. 
Tho freedom ofa journalist is an ordinary part 
‘of the freedom of the subject and to whatever 
lengths the subjectin general may go, so also may 
the journalist, but, apart from statute law, his privi- 
lege is no other and nohigher. In other words, the 
1ange of a journalist’s assertions, criticisms, or com- 
ments is as wide as, and no wider than, that of auy 
other subject. No privilege attaches to his posi- 
tion. 

On the other hand, no privilege or protection 
attaches to aJudge, which exempts his publio acts 
from free and adverse comments. «He is not above 
criticism, his conduct and utterances may demand 
it. Freedom would be seriously impaired if the 
judicial tribunals were outside of the range of such 
comments. 

A declaration or an opinion expressed in his judg- 
ment by a Magistrate or Judge is open to searching 
and severe observations, and may be freely criti- 
cised and commented upon by the Editor of a news- 
paper. But where the criticism is converted into 
an attack upon the Judge or Magistrate as a conspi- 
rator against justice, a traitor to his oath, a trick- 
ster, a man who has mancavered his procedure so 
as to defeat truth and protect an associate, ib is for 
the person who has uttered these things to justify 
them, or, under the Indian Penal Code, to establish 
affirmatively that he believes them to be true, 
and that on reasonable grounds. 

One McOormick, a planter, was charged with 
having abducted and conmitted rape upon a girl of 
about 11 years of age. NMr, Buchanan, the Sub- 
Divisional Magistrate\ghougit that there wasa case 
for committal. But Md Andrew, the District Magis- 
trate, released McCormick on hailand after holding 
an enquiry into the matter\disclyrged the accused. 

The appellant Mr. Arnold} tke Editor ofa news- 
paper, published two articles which contained a series 
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of libels of the grossest character against Mr. An- 
drew. These libels were at least seven in number. 
First, of conspiracy with a Police Officer, Captain 
Finnie, to prostitute -justico by saving McCormick. 
Secondly, of having, apparently knowingly and 
as part of the partisanship, bailed out McUormick 


for a non-bailable’ offence. Thirdly, of having 
misled the girl, her parents and friends, by 
leaving them without professional advocacy. 


Fourthly, of having perverted the course of 
truth by employing an interpreter who wasa paid 
parasite of the accused. Fisthly, of having tried the 
case in camera. Sivthly, of nob having called certain 
witnesses in the enquiry. Seventhly, of having heard 
the case knowing that certain people objected to his 
doing so. y 

The appellant when charged with defamation of 
Mr. Andrew pleaded that although the imputations 
made by him were false, yet his case fell under 
exception 9 to section 499, Indian Penal Code, 
because he believed those imputations bona fide and 
had given due care and attention to their truth. In 
support of his defence, the appellant pat forward three 
points: first, a letter containing along narrative 
incriminating McCormick and also Mr. Andrew and 
others, had appeared in another newspaper some 
months before the appellant’s articles were published; 
secondly, Mr. Buchanan, the Sub-Divisional Magis- 
trate thought that there wasa casefor committal; 
thirdly, the admitted conduct of McOormick him- 
self towards the girl; and justification of his belief 
in the truth of the libels was also claimed on the 
ground that Mr. Andrew had released McCormick 
on bail, though the offence was a non-bailable one. 

Against the said defence the prosecution maintain ~ 
ed (lL) that to the appellant’s knowledge the 
Government had found on enquiry that the allega- 
tions made in the.lett-r on which he relied were 
without foundation. ; 

(2) That the appellant re-opened the old incident 
after some mouths without receiving any fresh 
information and ‘without discovering any fresh 
facts. 

(3; That the appellant neither cefended the 
article as true nor did he give any assistance on the 
subjecs of what were the actual things upon which 
he founded his own beliefs, nor upon what the steps 
were, if any, which he took to investigate their 
truth before giving them to the public. 

(4) That when the appellant was asked by the 
Magistrate whether he wished to make any explana- 
tion of his position in the case as to his bona fides, 
etc., he simply answered that he had nothing to 


say. 

6) That in the course of his trial when the appel- 
lant discovered the truth that far from refusing to 
provide an Advocate to prosecute MeoCormick, Mr. 
Andrew had done his very best to secure ove and 
that he had also anxiously endeavoured to employ an 
“interpreter trusted by all parties,” that is to say, 
when the appellant had discovered his g:oss mistake, 
he should not have adhered to the libel but should 
have acknowledged his mistake and tendered an 
apology: 

Held, (1) that although the appellant had made 
afair and statable case in support of his defence, 
yet the answer with which he was met gaye 2 
severe shock to his plea of bona fides and established 






under 
of Civil Court 
cashed —Limita. 
yue is cashed—Limitation 
Wu. 1, Art. ‘64. 


wrient Magistrate disregarding the Canton- 
m laxation Regulations inoreased the tax ofa 
club which was paid under protest and an appeal 
to the Cantonment Committee was rejected: 

Held, that the Civil Court had jurisdiction to en- 
tertain a suit to recover the money as the money was 
claimed and received from the club without the 
shadow of a right. 

Where money is paid by cheque the limitation to 
recover the money runs from the date of the receipt 
of the money by the payee and not from the date of 
the delivery of the cheque. SECRETARY OF STATE v. 
Mazor J. E Hecues, 16 Bom. L. R. 121; 38 B. ae 











Possession. See Co-ownsr. - 


Poverty and other sufficient cause~-Burden of 
proof —‘‘Some part thereof,” meaning of—Civil Pro- 


cedure Code (Act V 1908), O. XXT, r, 40 833 
Power of agent. See Agency. 
Power-~of~attorney. See AGENT. 
ree ae ee ee meme Construction 516 

s construction of 235 





Practice. See APPRAL— SECOND. 


—— Appeal —Execution proceedings — Second 
appeal — Party not allowed in second appeal to con- 
test order setting off decree 923 


Assignment—Transfer of decree to one 
creditor —Consideration— Arrangement — Absence 
of bona fides—Validity 714 


— Bombay High Court—Admission Court 
excusing delay—Order subject to objection. 














An order of the Admission Court excusing delay in 
the payment of deficiont Court-fees on an appeal is, 
according to the practice of the High Court of Bom- 
bay, made subject to objection before the Court hear- 
ing the appeal and its decision thereon. ACHARaTH 
PARAKKAT KUNHAMMAD V. ACHARATH BAPPAN KAR- 
NAVAN, 1 L. W. 440 94 


Deterrent -sentence —Authorities desiring 
deterrent sentence, duty of. 

Where 
an example should be made or that a specially 
deterrent sentence should be imposed, it is their 
duty to bring that desire to the notice of the 
trying Court and to inform the trying Court of 
the reasons for the suggestion. Emperor v. RAGHA 
Jaca, 16 Bon. L. R. 200; 15 Cr. L. J. 362 

730 
Deterrent sentence—-Prosecuting authori- 
tres, duty of. 

It is very undesirable to trust to the High 
Court’s power of correcting sentences of the 
lower Courts where the sentences ought to be de- 
terrent. 

Where the prosecuting authorities want that a 
sentence ought to be deterrent, they ought to pri 
before the trying Court those circumstances on 
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15 Cr. L. J. 367 


it is desired by the authorities that - 
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which they rely and they ought to ask tho try- 
ing Court’ to impose a sentence which will serve 
the purpose that they think should be served. 
EMPEROR v. SHINVYAR Birssa, 16 Bom. D. R. 208; 

735 








Documents put into evidence for de- 
fence in cross-examination of prosecution witnesses 
—Right of reply 


———~-— Order of acquittal—Right of appeal— 
High Court, power to interfere in revision SIZ 


Sanction to prosecute given Complaint 
not filed within time owing to proceedings in appeal 
—Application for extension of time—Hight Court’s 
pewer to grant 














— Sentence, enhancement of. 


Enhancement -of sentence is a very serious 
proceeding and where there is a proposal to 
that effect, it must be supported by the Government 
Pleader with cogent reasons. EMPEROR v. SHAMJI 
RAMCHANDRA GUJAR, 16 Bom. L. R. 202; 16 Or. L. 
J. 365 733 


Seychelles Penal Code, section 216— 
Embezzlement -Civil and Criminal liability —Dis- 
tinction between invasion of liberty and just rights 
of citizen—Grave and ‘injurious miscarriage of 
justice— Leave to appeal to Privy Council 657 


———— — Witnesses~Magistrate’s discretion in 
summoning—Hxpenses of witnesses to be realised 
before summons 731 


Pre-~emption — Custom —Wajib-ul-arz, whether 
custom —Wajib-ul-arz entry ambiguous, effect 


of. 


The record in the Wajib-ul-arz is not the 
custom. It is a mere record of the custom; and 
if its language is ambiguons, it may, when 
unsupported by other evidence, be insufficient 
either to prove the custom as a whole or any 
particular incident of that custom. JAHANGIRA v. 
AMIR SINGH, 12 A. L. J. 19 . 











—~— Muhammadan Law—Right of pre- 
emption, when arisos—Whether right arises before 
transfer to stranger is completed . 








Plaintiff to succeed by reason of 
superiority at dale of sale and retention of status. 


A pre-emptor mu-t sucosed by reason of the 
superiority of his position at the date of sale and his 
retention of the status on which his suit is based. 
AMIR SHAH V. JETHA, 26 P.R 1914; 152 P. L. Bae 


Presumption, statutory —Wajib-ul- 
arz, interpretation of—Claim for pre-emption re- 
lating to village decreed in absence of any defence 
as to non prevalence of such custom, whether 
establishes custom in village 943 


Sale —Perpetual lease — Plenary pro- 
prietary rights transferred—Nominal malikana re- 
served, 


A deed, whereby all the proprietary rights in cor- 
tain land have been transferred in consideration of 
the payment of a substantial sum of money, is in 
reality a deed of sale, although it purports to be only a 
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perpetual lease creating ocoupancy rights in the 
transferee and although a small amount of maitkana 
has been nominally reserved by the deed as being 
payable by the so-called lessee to the so-called lessor. 
Amar SINGH v. Sansu Sivan, 187 P. L, R. 1914 970 


—— decree set aside—Sale price attached 
anà ils part paid to creditor of pre-emptor—Pre-emp- 
tien decree affirmed on appeal—Emecution— Whether 
pre emptor can get possession without re-paying the 
amount drawn by his creditor. ' 








. Tw pursuance ofa pre-emption decree the pre- 
emptor deposited the sale price in Court. On the 
vendee’s appeal the decree was set aside. About 
a month after this one of the creditors of the pre- 
emptor attached the sale price, which was still in 
Court, and was paid ont a portion of it in satisfaction 
of his decree, Subsequently, on the pre-emptor’s 
appeal the decree of the primary Court was affirmed, 
but when he applied in execution for possession he 
was met by the plea that the full sale price was 
not in Court for the payment of the vendee: 


Held, (1) that after the decree of the Court of first 
instance had been set aside, the money, if it belong- 
edto any one, belonged to the pre-emptor; 


(2) that it was quite wrong of the Court to attach 
and pay outa part of the money which was in Court 
before a final decree had been made in the suit; 


(8) that as the Court had paid money to the pre- 
emptor’s creditor without any fault on the part of 
the vendee, that as the latter could not be dis- 
possessed of the property without receiving the full 
sale price and that as the pre-emptor had benefited 
by payment of his debt due to one of his creditors, he 
must make up the deficiency before he could be given 
possession. SHEOGOPAL v. NAJIB Kuan, 12 å. L.J, 


732 869 


PrelIminary inquiry. See Caimnat Pro- 
CEDURE Cops, ss. 196, 476. 


Prescription—Person claiming limited interest 
entering upon land~ Prescription cannot confer better 
title— Hindu Law—Succession— Daughter-in-law. 


When a person enters on land under a title as heir, 
which is necessarily a limited title, very cogent evi- 
dence is necessary to show that the said person 
afterwards asserted a title as absolute owner. 


A person in the position of a Hindu widow may 
claim only a limited interest, and when she does 80, 
the interest claimed is all that is acquired by 
prescription. 


A Hindu daughter-in-law in Bombay does not 
succeed as an absolute owner nor does she in Berar. 
Saro Lat v. Saxoragra, 10 N. L. R. 85 719 


Presentation of plaint, out of ofice 
hours, to oficer of Court authorized to receive 
within ofice hours, whether proper presentation — 
Ratification, 


A. presentation, out of office hours, of a 
plaint to _an officer of a Court authorized to 
receive plaints within office hours only is not a 


proper presentation, unleas ratified by the Court 
on that very day. Appavo PILLAI v. AMIR 
SAHIB : 360 


[INDIAN 


diction— Civil or 

An Inam granted zy a 
Permanent Settlement, is no 
defined in the Estates Land Act, nor 
Inamdir a “landbolder” within the meanin 
this expression in that Act. 


A suit by such an Inamdar to recover rent is, 


therefore, not cognizable by a Revenue 
Court. Bina Sanyasr NAIDU ~v., AGNIHOTRAM 
VENKATACHABYULD, 


16 M. L. T. 258; 1 L. W. 
241; (1914) M. W. N. 818 96 


Presidency Small Cause Courts 
Act (XV of 1882), s. 6 977 


———— m S., 41 





572,977 
Presidency Small Cause Courts 

Act (I of 1895) 572 
Press Act (XXV of 1867), ss. 4, ee 


Press Act (lof 1910), ss. 3, cl. (D, 23 
— Exemption from security —Cancelment of ewemption 
—Order for security for Newspaper— Newspaper 
stopped — Press used — Oonviction, whether sus- 
tainable— Press Act (XXV of 1867), 88. 4, 5. 


The accused, who owned a printing press and 


printed a newspaper, made declarations under 
sections 4 and 6 of Act XXV of 1867 after 
the coming into force of Act I of 1919. The 


Magistrate made an order under clause (1) of 
section 3 of Act I of 1910 dispensing with the 
deposit of any security. Later on the Magistrate 
required security for the newspaper. The accused 
stopped publishing the newspaper but used the press, 
For this use of the press the accused was 
convicted under clause (1) of section 23 of Act 
I of 1910: 


Held, that the conviction could not be upheld for 
clause (1) of section 23 of Act I of 1910 covers 
the disobedience of an order under section 3 and 
section 5 of the Press Act and the order diso- 
beyed was not such an order. PANDURANG BAL- 
KRISHNA PATHAK v. EMPEROR, 16 Bom. L. R. 87; 
15 Cr. L. J. 297 505 


-—s. 23 505 


Presumption— Adverse possession—Burden of 
proof—Limitation ` 521 











—— —- Assertion by tenant of certain 
rent more than twenty years hefore mit -Same 
rent claimed in present suit—Presumpiion that 
rent has not been altered for twenty years —Ancient 
document— Proper custody—Interference with dis- 
cretion as to custody by Appellate Court— Evidence 
Act (I of 1872), es. 18, 43, 90—Assertions of right 








—Admissibility in evidence 773 
—— -— Contradictory statements— Per- 

jury, charge of 747 
—_——— — ——— Grant of land under Darkhast 


rules—Rules not complied with —Jurisdiction — 
Adverse possession—Confined to spot actually in 
possession 


‘Vol, XXIII] 


Presumption —concld. 


ee ee 





Khatri traders of Mauza Khair- 
abad, Jallundur District—Hindu Law or custom, 
test for applying 154 








Khewat, extract’ from, produced 
in proof of legitimacy ~Admissibility of evidence 
—Relevancy : 











Muhammadan Law-— Gift, es- 
sentiala of —Possession--Father——Gift of corpus— 
Son ~ Life-estate in produce reserved, effect of 


——e ——~, as to nature of tennre—Last 
holder whether can put an end to tenure based upon 
family castom 221 

—— Official acts 195 


—Presumption that co-owners 
possession ison behalf of all owners—Possession 
by biggest adult share-holder, character of —Trustee 
for minor co-owners —Reason for rule 





























Rate and amount of reut—Re- 
lationship of landlord and tenant 











Rent suit—Entry in Record of 
Righte—Entry not conclusive even on failure of 
tenant to take proceedings to rebut proramptiog 








s statutory-——Pre-emption, pre- 
sumption as to right of 943 








Suit for ejestment and for rent 
—Grant of waste land as inam—Both warams 
granted 











— Suit for restitution of conjugal 
rights ~ Proof of marriage —Minor wife— Execution 
against parents 8 


Privilege. fee DEFAMATION. 

Good faith—Freedom of Press—Privi- 
lege of Journalist—Privilege of other subjects— 
Privilege of Judge—Criticism~Fair comment— 
Truth — Reasonable grounds 661 

Privy Council Appea!— Certificate for leave 
to appeal to Privy Council, when granted. 793 

High Court dismissing ap- 

peal on appellant’s failure to furnish security for 

cosis— Substantial question of law 53 





























Practice— Order in Council, 
1852, rule 5— Dismissal for non-proseculion -- Order 
of His Majesty in Council—Limilation Act (XV of 
1877), Sch. If, Arts 179, 180 —Hwecution. 


Where an appellant or his agent does not take 
effectual steps for the prosecution of his appeal 
before the Privy Council, the appeal stands dis- 
missed for non-prosecution under rule 5 of the 
Order in Council of 18th June 185%; there is no order 
of His Majesty in Council dismissing the appeal, 
nor is it necessary that any such order should be 
made in- the appeal. Therefore, where a Privy 
Council appeal is dismissed for non-prosecution, the 
executable decree is that of the lower Court and 
the period of limitation for execution is that pro- 
seribed by Article 179 of the second Schedule of the 
Indian Limitation Act, 1877. Batok NATH v. MUNNI 
Det, 18 O. W. N. 740; 12 A. D. J. 596: 19 C. L. J. 574; 
16 Box. L. R. 360; 27 M. L.J. 1; 16 M. L. T. 1; 36 A. 
284 
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—-— ‘Criminal— Grounds 














for interference —Consideration of evidence 678 
—_ -——- ——~ Leave to appeal to~ Prac. 
tice €57 


Privy Council practice -Criminal appeal 
—Royal prerogative—Constitutional aud admi- 
nistrative reason—Court of criminal appeal in 
England, rules and procedure of, how far binding on 
Privy Council ' 661! 


Probate —Carveat, if may be entered by widow’ of 
predeceased son—Maintenance of widow of predeceased 
son, if may be affected by proba'e proceedings — Obliga- 
tron of heir ~Suffisient interest. 


The widow of a predeceased son of the testator 
has in fact no interest eufficient to enable ker to 
appear on probate proceedings, Her right to 
maintenance will not be affected by anything that 
may take place on the hearing of an application 
for probate, Jn ihe goods of Goninpa CHANDRA, 17 C. 
W. N. 1141 539 


Probate and Administration Act 











(V of 1881 , s. 23 296 
- 5. 83 325 
Profession tax, payment of 398 


Promissory note - Consideration to induce 
witness to give evidence ~ Contract Act (I of 1872 j 
8. 23 — Public Folicy. ‘ 


The consideration fura promissory note executed 
by the defendant to the plaintiff was that the former 
should induce a third person to give evidence in 
latter’s favour in a pending suit: 

Held, that the promissiory note could not be enforced 
as the consideration for it was opposed to public policy, 
ADIRAJA Sargtty v. Virrin Buaita, 1 Li W. 3800; 
(1914) M. W. N. 322 540 


ka Endcrsement for collection , 
what constituies—Negotiable Instruments Act (XXF1 
1881), s. 78. 


Where from the terma of an indorsement on 
the promissory note, no accountability can be 
inferred between the indorser and indorsee, it is 
not an indorsement for collection merely, and 
the Falder alone can bring a suit on the note, 
Patosu Saneayys V. Patosu Sanyasr 545 


—— invalid for want of stamp 
— Antecedent oral agreement—Plaintiff, whether 
entitled to fall back on oral agreement, 








The plaintiff and the defendant were partners, 
On tho partnership accounts being taken some 
money was found due to the plaintiff from the 
defendant who paid a portion of tle sum due 
and cxecnted a pro-note for the balance. The 
pio-note was not properly stamped and, thero- 
fore, could not be sued upon. Under these cir. 
cumstances the plaintiff based his suit for ro- 
covery of the balance on the original cuuse of 
action : 

Held, 1) that the payment of a part of the 
money due after the settlement of accounts 
was evidence of an agreement to pay the ba- 
lance; 
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(2) that, as the agreement to pay was prior 
to the execution of the pro-note, the plaintiff 
could sue on that agreement. SawinatHa PATHAN 
v. Rapua Karsana Paraan, 15 M. L. T. 23 85 


Payee dying leaving widow 
Joint jamily—Suit by surviving members, whe- 
ther maintainable. 


Where the payee of a promissory-note dios leaving 
a widow, the surviving member or members of his 
joint family cannot maintain a suit on the same 
if it is found that it was not taken for the 
benefit of the family. GOPALA AIYANGAg V., VEN- 
KAaTAKRISHNA AIYANGAR, 26 M L. J, 224 612 


sai Pro-note insufficiently stamp- 
ed—Suit not on pro.note—No independent cause 
of action —Plaintif not to succeed -Admission of 
defendant as to execution of pro-note immateriat— 
Stamp Act (11 of 1899), s. 35 —Evidence Act(I of 
1872), 8. 91. 


Where a plaintiff has no cause of action apart 
from an insufficiently stamped pro-note, he ean- 
not succeed abali, although he does not profess to sue 
on the pro-note and although the defendant admits 
the execution of the document. BALTY SINGH v. 


























Bnocwan Dass Karwar, 7 Bor. L. T. 95 975 
hes —— signed by one out of 
several persons intended to be jointly itable— 
Liability of person signing Material alteration, 
effect of. 
Where one person signs a promissory-note on 


the condition that another person who was to 
be jointly liable with him should juin in the 
execation and the latter does not, the former is 
not liable. 


A material alteration invalidates a whole note, 
This principle applies to a case where although 
there has been no alteration after the note came 
into existence, the note was created in the first 
instance itself with a forged signature of a 
material character. AMIRTHAM PILLAI v. NANJAH 
Gounpen, 26 M. L. J. 257; 15 M. L. T. 205; 
(1914) M. W. N. 250; 1 L. W. 243 454 


written on impressed 
stamp paper of insufficient value— Blank impressed 
sheet added to make up the deficiency -- Pro-note, 
whether duly stamped 110 


Proof. 


soral testimony of person who may have 
heard it— Dying declaration, not bearing signature 
of deceased, whether admissible 195 


Prosecution to exclude all explanation con- 
sistent with innocence of accused—No fabrica- 
tion of false evidence, if evidence not admisai- 


ble 696 
Provincial Insolvency Act (Hl of 

1907:, ss. 15 (D, 16 (1)—Debtor’s peti- 

tion— Court bound to adjudicate him insol- 

vent, 

Where a debtor presents a petition to be de- 
elared insolvent, the Court is bound to adjudicate 
him ingolvent under section 16 (1) of the Insol- 











Sce Eviprncr Act, S. 3. 





CASES. [1914 


Provincial Insolvency: Act- ccreld. 


vency Act, unless the petition amonnts 
abnse of the process of the Court. 

Section 15 (1) deals entirely with a ercditor’s 
petition and does not apply in any way to a 


to an 





debtor’s petition. Tirtoxi NATH v. BADRI Das, 
12 A. L. J. 358; 86 A. 250 
—_——-. —-— Ss. 16 (1) 4 
——— —— s. 30 927 





—— — — S, 36- Transfer by insol- 
rent mude:two years before adjudication— Order — 
Jurisdiction. 

Under section 36 of tho Provincial Insolvency Act, 
a Judge has jarisdiction only in respect of transfers 
made within two years of the date of his order of 
adjudication, and cannot annul 4 transfer made with- 
in two years preceding the date of presenling the 
petition in insolvency. Jokuan SINGH v. DEPUTY 
COMMISSIOMER, Fyza BAD 24 


S. 37—Sale before ad- 
judication— Evidence given at insolvency proreedings, 
whether admissible against purchaser in proceedings 
under section 37. 

Where a sale made by an insolvent is impngned 
under section 87 of the Provincial Insolvency Act, 
evidence given at the insolvency proceedings can be 
used against the purchaser, though nota party to the 
insolvency proceedings, to prove that the insolvent 
was unable to pay his debts at the tima of the sale. 
Gaxaata RAMOKOTTAYA v BHIMAVARAPA GURUVA 
REDDY 


Provincial Small Cause Courts Act 
(IX of I887', Sch, I, Art. 31—Suwit for 
recovery of money based on account — Jurisdiction. 

A suit for the recovery of a sum of money, the 
precise amount of which cannot be ascertained 
unless the accounts of the parties have been examined, 
is ecgnizable by a Small Cause Court. INDAR Man 2. 
Baxoxgo Das, 12 A. L J. 230 424 


Public Demands Recovery Act (I 
B. C. of 1895), s. 7 782 


Public document. 
44. 











See WvipeNce Act, s. 





of 








— Preduction of copy 
false document—Attempt to use the criginal 
696 

Public Policy—Promissory note— Considera- 
tien to induce witness to give evidence 540 


Public record: See NETHRERSOLE SETTLEMENT 
KHAsRA. 


Puja miras, meaning of 72 


Punjab Alienation of Land Act 
(XIN of 1900, S. 2ZIA (2,— Limitation, 
whether Chief Court can extend, 

Ib is not open to the Chief Court to extend 
in any way the time prescribed for an application 
under section 2'A (2) of the Punjab Alienation 
of Land Act. ` 

Obiter: It is doabtfal whether a decree under 
section 9 of the Specific Relief Act, which settles 
no question of title, can be revised under section 
21A (2), Punjab Tand Alienation Act. Prumay 
Suan v. Cunanes, 7 P. R. 1914; 135 & 153 P. 
L, R. 1914 299 


Vol. XXI) 


Punjab Courts Act (XVHI of 1884, 
S. 40 817 


s. 40 (I) (a) (ii) 
—Furiher appeal—Small Cause suit of value less than 
Rs. 2,500—Divisional Court confirming decree of 
first Court -No further appeal—Section TO (1) 
(b) repealed before date of hearixg—Court 
incompetent te exercise powers under it, 


Plair tiff sued to recover Rs. 1,450 principal 
ard interest on a bond, and obtained a decree 
for the principal amount, Rs 1,258, payable by 
half-yearly instalments of Rs. 50 each. On his 
memotandum of appeal to the Divisional Court, 
plaintiff affixed a Court-fee stamp of Rs. 25, 
calculating the amount as follows: (1) Rs. 15 on 


te re 








account of ad valorem Court-fee payable on 
Rs. 192 interest which was disallowed by the 
first Court, and (2) Rs. 10 in respect of the 
prayer for the cancelment of that part of the 


decree which related to instalments. The Divisional 
Judge, however, ordered plaintiff to pay ad valorem 
Oourt-feo on Rs. 975 instead of the fixed fee 
of Rs 10. The plaintiff failing to pay the 
required Court-fee his appeal was rejected under 
Order VIT, rule li b), read with section 107 
(2) of the Civil Procedure Code. 

On further appeal to the Chief Court, 

Held, that under section 49, sub section 1 fa) 
(it), of the Punjab Conrts Act, as it stood be- 
fore it was amended by Act I of 1912, no. fur- 
ther appeal lay in the case; and 

that section 70 (1) (b) of the Punjab Courts 
Act, as it stood at the date of the in-titution 
of the appeal, having been repealed, the Court’s 
Powers under that section had been taken away, 
and hence it could not treat the petition as 
One of revision under that section. Surso Mat 
v. ASRAM, 160 P. L. R. 1914 -45I 


S. 70 (1) (b)—Act I 
of 1912- Revision —Chiej Court, powers of, under: 
amending Act. 








The power of entertaining a second appeal in 
a land suit below Rs. 1,000, under section 70 
(1) (b) of the Punjab Courts Act, as it stood 
before its amendment by Act I of 1912, has 
been withdrawn from the Chief Court by the 
Amendircg Act of 1912. Nur DIN v. Musammat 
‘Jnanpo, 44 P. L. R. 1918; 89 P. W. R. aca 


——— — -—— —— (as amended by 
Acts I and IV of 1912), S. 40 —Apreal 
on question of custom without ceriificate - Granting 
permission to apreal — Revision. 


Under section 40 of Act XVIIL of 1884, as 

- amended by Acts [ and IV of 1912, no appeal regard- 

ing the validity or existence of any custom or usage is 

allowed from an Appellate decree without a certificate 

mentioned therein, even if questions of law are 

involved or material errors of procedure have oc- 

* curred, so far as the finding on the question of that 
custom or usage is concerned. 


It is not proper to interfere in sevision with such 
an appellate decree as ‘to the validity or existence of 
R custom. ARURA v. IMAM BAKHSH, 4 P. W. R. 3914; 
23 P.-L. R 1914 352 


GENERAL INDEX. 


_ after discussing each item of conside 
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rene ea tee maa 





(as amended 
Act IV of 1912), S. 40—secona a. 
Necessity —Previous mortgage, 
Where a lower Appellate Court has found as a fact 
ration, that o 
Court will not 
d appeal. 

18 more than 
» Unless it ig 


necessity has been proved, the Chief 
interfere with these findings on secon 
The fact that a previous mortgage 
twelve years old is of no importance 
shown that-mutation with regard to it was eff, ted 
more than 12 “years before suit. Diwan SING: i 
Bisana, 31 P, W. R. 1914; 111 P. L. R, 1914 940 


pai before am m 
ment of 1912, s, 40- onan de 


—Same question involved in two decr 

ees— 
decree less ihan Rs. 2,5LO—Both decrees oTa 
exceeding Rs, 2,500—Further appeal, uhether lies 








Where in two decrees in unclagse i 
Rs, 2,248-10-0 2nd Rs. C00 an Po A 
question of inheritance was involved and it i 
ee contended that each decree directly ta! 
volved a question respectin ropor H i 
Rs. 2,243-10-0 plus Rs 60, ee eee Re 2800; ki 

Held, overruling the contention, that whater. 
each suit may directly involve, each decree direct. 
ly involves only a gnestion respecting the pro ae 
dealt with in it and that, therefore, no funihes 
appeal was competent under section 40 of the 
Punjab Courts Act, as it stood before ame P 
ment by the Act of 1912, Hukam ORAND. ; 
Musammat Jinpo Bai, 129 a) P. L. R, 1914; 90 P W 


R. 1914 h 109 


Punjab Courts Act (I of 1912) g8 

Punjab Municipal Act 5 
S. 38- Dedlaralors. suit petra rhage 
Committee—No notice necessary. 


The previous notice of one month 
under section 38 of Act XX of 1891 
necessary for bringing against a 3 
Committee a. suit for 4 declaration 
plaintiff is the owner of a certain plot 
and the Municipal Commitiee wh 
pluintiff permission to build on it gi 
it was their” property had no yet mH 
so. leHArR v. Municiran Comittee, Lano X 
1 P. W. R. 19:4; 24 P, D R. 1914; 32 P. R, igla. a? 


3I7 
of 











Municipal 


required 
is not 
Municipal 
that the 
of land, 
o refused the 


Punjab Fre-emption Act (II 
1905., s, 12 1) (3), 14), Cc 12) N 
rig. of - Proprietary olding —Or 4 
— Heir—Co-sharer. ng —Orcupaney-holding 


A mother or a widow not being ‘heirs’ within th 
meaning of Oustomary Law cannot exercise a ri he 
of pre-emption as such under sub-clanse hira! g f 
olause (b), section 12, but can do so as oiha H 
under sub-clause ‘fourthly’ of clause (b). rere, 


The mother of an occupancy tenant ha 
whatever to succeed on the latter’s death to oce 
pancy rights held by him and her claim to pok 5 
can only fall under clause (ci, sub-clause tecon Ai 
Faren NISHAN v AHMAD Saag, 55 P L. R. 1914, 46 
P. R. 1914; 103 P, W. R. 1914 532 


8 no right 


Vol. KAI) 


Railways Act—concld. 


Section 122 (2) of the Indian Railways Act (JX of 
1880) cannot be applied to eject a Railway employee 
from the staff quarters occupied by him while under 
employment of the Railway Company. MARGAM 
Alvar v. 8, J. Mercer, (1914) M. W. N. 124; 16 Cr. 


L. J. 225 177 
——-—— S, 138 177 
~———-— — Sa 140 142 


Ratification—Presentation of plaint out of 
office huurs to officer of Court authorized to receive 
within office hours, whether proper presentation 


Razinama—tawful agreement — Plaintiff re- 
presenting public—Compromise by such plaiotiff, 
whether binding on public 72 

Receiver—Appointment of Receiver--Sale of 
property by Receiver to third person subject to 
drainage dues—Non-payment of instalments due 
by proprietors 








Suit instituted by insolvent after ad- 
judication of insolvency— Receiver, whether can 
continue such suit 


Reciprocal promisesS—Offer — Tender— 
Compensation 581 


Reclamation lease. 
Redemption. 
ReferencesS—Povwer of District Magistrate to 


make reference to High Ceurt in cases tried by 
Sessions Judge 1007 


Registration Act (III of 1877), S. 17 
—Equitable mortgage—Registration 129 


See KABULIAT. 
See MORTGAGE. 


en aa mm m Se 26 


23 
S. 49, cls. (2), (7)— 


Unregistered lease cannot be used as evidence even of 

agreement to lease. : 

An agreement to lease is a transaction affecting 
immoveable property and should be registered. 

An unregistered lease deed cannot be used as evi- 
dence of even an agreemert to lease. VASUDEVA 
Rappy v. NALLAPPA Reppy, 15 M. L. T. 220; 1 L. W. 
296 336 


m ——— SS, 71; 77 23 


Registration Act (XVI of 1908', ss. 
17, 28—Mortgage-deed- Fictitious entry—Pro- 
perty not in ewistence— Entry made to obtain registra- 
tion at a certain pluce— Decree— Concurrent findings 
—No evidence — Decision of law—Mistake— Evidence 
— Rectification of mistake - Pleadings. 





ee tt maranana amat 


Ifthe parties to a mortgage-deed fictitiously des- 
cribe therein certain non-existent properties to he 
situate in a certain District and thus obtain registra- 
tion of the mortgage-deed in that District, they commit 
a fraud upon the Registration Law. and the registre- 
tion of the deed is invalid as withont jurisdiction. 
Similarly a Court, which would have had jurisdic- 
tion to entertain a suit based on a mortgage if the 
mortgaged property were really in existence and 
gituate within its jurisdiction, acts without jurisdic- 
tion if it grants a mortgage-decree on the basis of 
the mortgage containing such a fictitious entry. 


GENERAL INDEX. 
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Registration Act—(1908)—conta. 


The principle of concurrent findings of fact does 
not apply to a oase of no evidence. A decision that 
there is no evidence to support a finding is a deci- 
sion of law. 

A mistake means that parties intending to do one 
thing have by unintentional error done something 
else. iy 

Where both parties to a transaction intentionally 
make a fictitious entry there is no question of 
mistake, 

Where mistake is pleaded, it mast be strictly 
proved and the fact, that the party who could give 
evidence in support of the suggestion of the mistake 
has abstained from giving any evidence whatever 
on the subject, would go against that party. 

Where property is misdescribed in a mortgage- 
deed, the misdescription cannot be directed by a 
Court to be amended unless there is a suit for recti- 
fication before it. HARENDRA Lat Roy v. Hari Dasi 
Deni, 27 M. L. J. 80; (1914) M. W. N. 462; 16 M. L. 
T. 6; 180 W. N. 817; 19 0. L. J. 484; 16 Bom. L. R. 
400; 12 A. L, J. 774 637 P. C. 


—- — -—-—— — SS. 17, 49—0ut and out 
sale— Unregistered letter written neat day to convert 
sale into mortgage or to deprive it of its legal effect, 
whether admissible in evidence, 


An unregistered letter is inadmissible in evidence 
to show either that the sale executed the previons 
day is in effect a mortgage or that it conveys no 
title. In either view the unregistered letter 
“affects immoveable property,” within the meaning 
of section 17 of the Registration Act, and is not 
admissible in evidence without registration. PYyDAH 
VENKATACHALAPATHI GARU v. MUTHU VENKATACHALA- 
PATHI, 26 M. L J. 153; (1914) M. W. N. 178; 1 D. W. 
157 409 








—— S. 17 (1) b^’, (d) -Lease 
of palmyra trees for enjoyment of toddy fruits, etc.— 
Registration —Immoveable propertj—Moveable pro- 
perty. 


Where a document stated that the lessee “had taken 
for lease for two years ..for enjoyment for toddy, 
palmyra frutt, eblc, the palmyra trees” in a certain 
gardèn, that he had paid the amount of tho lease for 
two years (ït e., Rs. 140) and that he would not cut 
the leaves of any of the treeson which he climbed 
except those whose leaves had to be cut: 

Heid, that the document in question’ was neither a 
lease of immoveable property nor did it create an 
interest in immoveable property: 

Held, also, that a lease for drawing toddy does not 
create an interest in “immoveable property” within 
the meaning of section 17 (b) of the Registration Act 
and does not require registration. NATHSA GRAMANI 
v. TANGAVELU GRAMANI, 15 M L. T 237; (1914) M. 





W. N 627 102 
at S. 28 637 
a ae Se SAO 409 





— Sa 77— Document — Buecu- 
tion of document—Pardanashin lady, conveyance by 
~-Document read over ajter enecution and receipt of 
consideration—Inclusion of property not agreed to be 
sold objected to. 
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Registration Act —(i1998)—concld. 


Two pardanashin illiterate women agreed to sell 
certain property to the plaintiff, who thereupon 
wrote ont a kobala parporting to convey not only 
the property which the women had agreed to sell 
but also cartain other properties. The brother of 
one of the women signed the kobala on their behalf 
without reading it himself or reading it over to the 
women. The consideration money was handed over 
by the plaintiff to the brother. The kobala was then 
read oub. The women, who were behind the yarda, 
at once protested saying that the kobala contained 
properties which they did not intend to sell. The 
document not having been registered, the plaintiff 
brought this suit under section 77 of the Registration 
Act for the registration of the docament: 

Held, that there was no execution of the document 
and the suit was rightly dismissed. ABDUL HAKIM v. 
JAMILA KHATUN ` 


Regulation (XVII of 1806), SS. 7, 
8—Forecloswre—Notice —Defect— Misdescription of 
morlgaged property. 


Where, in a notice issued under section 7 of 
Regulation XVII of 18 6, the property mortgaged 
instead of being described as one-half of a cer- 
tain land was described as the whole of it, the 
words used being mabligh kata hojawegi instead of 
bai hatat hojawegi: 

Held, that the first error was fatal to the vali- 
dity of the notice. 

Obiter—The second defect is also fatal to the 
validity of the notice. SHAMBU Ram v. Jamita, 43 
P. L. R. 1914; 85 P. W. R. 1914 97 


97 
Regulation (Bengal) XI of 1825- 


Alluvion and diluvion—Riparian owners in Fyz- 
abad District—Custom of dhar-dhura (deep stream 
boundary'—Iqrarnamas or declarations filed by ri- 
parian owners, 


——-—- — 8.8 


In the year 1866 at the time of the first Re- 
gular Settlement of Fyzabad District an inquiry 
with respect to the rule of allavion and diluvion 
was made and it was found that the custom of! 
dhar-dhura (deep stream boundary), .by which 
the main channel of the Gogra was treated as 
the constant boundary between the villages abut- 
ting on the opposite sides of the river, prevailed 
generally in the locality. Rubkars or orders were 
issued that those landholders who accepted the 
custom should file igrarnamas or declarations aok- 
nowledging the custom, while those who disput- 
ed it should give proof of the rule of alluvion 
and diluvion which they set up. The igrarnamas 
were accordingly filed. They wound up with a 
declaration that the parties to them of their 
own free will and accord accepted the usage of. 
dhar-chura and that they and their sucocessors-in- 
interest would in forture act in accordance with 
it But no entry relating to such custom was 
made in the Record of Rights prepared at the 
time 

Heid, that the igrarnamas or declarations were 
not adequate proof of the custom laid down there- 
in, JANKI! Kunwar t, NARENDRA BAHADUB Pat 
SINGH 22 


CASES. [1914 


Regulation (Bombay) IV of see? 
ci. 99 


Regulation (Bombay) XIII of i. 
Ci. 5 617 


Relevancy. See Evipence. 


Religious office. See Hinpu Law. 


Relinquishment —Assignment—Waiver 
835 


Remand-—Suit originally heard by Disirict Judge 
—Remanded to him by High Court—Transfer by 
him to Sub-ladge -Trial by Sub Judge with con- 
sent of parties ~- Jurisdiction of Sub-Judge to try 
snit~ Onus of proof--Suit for possession — Defend- 
ant setting up tenancy— Defendant found to be 
tenant of plaintiff ~Onus, on whom lies 69 


——-— to Police custody ~ Magistrate —Juris- 
diction —Action under Chap. VIII, Criminal Pio- 
cedure Code, when justified 496 





Rent, whether charge on produce in hand of pur- 
chaser 576 


Res judicata—Co-defendants 944 


Contentious probate proceedings — 
Suit Conclusive judgment 325 














— Decree of Revenue Court in reni suit 
= gubeequent title suit—Acceptance of decretal 
amount under protest —Non-acceptance of rent sub- 
sequent—Orcation of relationship of landlord and 
tenunt—Decision of Revenue Court as to ewtent of 
holding. 


The present defendants instituted a suit for rent in 
a Revenue Court against the present plaintiffs in 
respect of the holding of one R. G. which the present 
plaintiffs had purchased. In the plaint of that suit, 
the then plaintiffs (the present defendants) did not 
include the land now in controversy. The then 
defendants thereupon contended that although-they 
did not dispute the amount of rent payable by them 
as purchasers of RG.’s holding, yet they were en- 
titled to the land now in dispute as incladed in that 
holding. The Court found that the disputed land 
was part of the holding of R.G. The suit ended ina 
decree which was satisfied by the prosent plaintiffs 
(the then defendants), and t ethen plaintitfs (the pre- 
sent defendants) acceptec the decretal amoqni under 
protest, and since that date they have not accepted 
rent from the present plaintiffsin respect of the land 
now in controversy. The plaintiffs have now brought 
this suit for recovery of possession of the disputed 
land: 


Held, that, (1) the decision of the Revenue Court in 
the suit for rent did not operate as res judicata in 
the subsequent suit for recovery of possession; 


(2) tho relationship of landlord and tenant was not 
created between the parties, although the defendants 
accepted rent from the plaintiffs. Moxunpa Lau 
CHAKRAVARTI v. Kanı Prosonna UHATTERJER, 19 O. L. 
J. 244 ; 592 


s Fraud—Impugning previous decree 
on ground of fraud—Mere general allegations, 
whother sullicient— Nature of fraud to bo prora 
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Res judicata—concld. 








Mortgage-decree—Preliminary dec- 
ree execnied— No objection by judgment debtor— 
Not open to parties to plead subseqnently that there 
was no execntable decree 








Question dectled against 
forma defendant, when not res judicata. 


a pro 


When in a previous suit, there was no contest be- 
tween those defendants who were merely joined pro 
forma and the plaintiffs of that suit in regard to the 
claim made by the latter, the decision in that suit 
does not operate as res judicata in a subsequent suit 
brought by the pro forma defendants of the 
first suit against the real defendants as well as the 
plaintifs of that suit, when in the subsequent 
suit there is no contest between the plaintiffs of 
the first suit, who thus assume the role of pro forma 
defendants in the subsequent litigation, and the pro 
forma defendants of the firat suit, who are the plaintiffs 
of the subsequent suit. Mir KHAN v. RAHMAN, 17 P. 
W. R. 1914: 35 P. L. R. 1914 381 


Restitution of conjugal rights, snit 
for— Marriage ceremony, admitted—Coercion_and 
non-consent, pleaded—Right to begin 4 


Reversionary heirs, See Hixpu Law. 


Reversionary right, transfer of. See 
Custom, 
Review, ground for 514 





——~ Jurisdiction— A pplication for review enter- 
tained by Judge who passed decree but disposed of 





by lis successor—- Grounds for review 394 
Revision (Civil), See Civit Procepurs Cons, 
1908, s. 115. 
—— —~ ——— Appeal from acquittal 








~— Appeal on question of cus- 
tom without certificate—Granting permission to 
appeal 352 














Chief Court, powers of, 
under amending Act 85 








——— Commission refused - Dis- 
cretion—Abuse of process 5 


ba 











-— District Judge exercises 
appellate jurisdiction under Bengal Tenancy Acu— 
High Court’s power of revision 844 








—_—— Ex parte decree set aside— Con- 
ditional on payment of costs—Costs taken and repti- 
cation to defendants’ pleas put in by plaintif— 
Acquiescence—Revision of order by plaintiff—Dis- 
cretion of Chief Court. 

An ew parte decree was set aside on the condition 
of payment of costs, which were paid and written 
statement in answer to the plaintiff’s claim was filed. 
The plaintiff recieved the costs without protest and 
put in his replication to the defendants’ pleas. About 
two months subsequent to this, the plaintiff filed 
a petition for revision of the order setting aside the 
ee paste decree: 

Heli, that the petilioner’s conduct after the order, 
in accepting the costs without protest and in filing his 
replication to the pleas and in otherwise acquiescing 
in the orders subsequently passed by the Court in 


GENEKAL INDES. 


1099 


Revision—coneld. 


the course of the suit, showed that he did noh 
consider himself materially prejudiced by the said 
order and, therefore, the Chief Court would not 
exercise its revisional jurisdiction. Punna LAL ©. 
Cowssr, 25 P. R. 1914; 157 P. L. R. 1914 919 


— - —— High Conrt’s power to in- 
terfere—Shahnas delivering attached property with- 
out permission—Remedy 907 








—— ——-—- High Court’s power of re- 
vision— Landlord and tenant—Lease for fixed term 
-— Six months’ notice given before expiry of term— 
Jurisdiction—Presidency Small Cause Court, when 
can pass order under section 4l— Presidency Small 
Cause Courts Act (XV of 1882), s 41—Presidenc 
Small Cause Courts Act (I of 1895) | 572 

—_—— —— Misappreciation of one 

















Order of single Judge— 
Judgment- Appeal— Jurisdiction 977 








— Sanction — Preliminary in- 
quiry— Grounds on which High Court should in- 
terfere 479 

—_——_ —— (Criminal). See Worrmen’s BREACH 
or Contract Acr (XIII or 1859), s. 2. 

—-- ——High Court, power of— 
Case exclusively triable by Court of Session— Dis- 
charge by Magistrate -Commitment by District 
Magistrate 

—_—— ~- — — Omission to record pre- 
liminary order before summoning opposite party— 
Omission to affix copy on the property in dispute, 
effect of parties to 487 

















~——-Order of acquittal—High 
Court, power to interfere 512 
—_——_- ~ — Penalty of Rs. 1,000 is 
fiwed and irreducible - Enhancement of sentence 


Right of Government to minerals— Shrot- 
riam tenure Grant made by pre-British Govern- 
ment -Confirmed by British Government - 144 


Right of private defence of pro~ 
perty- Owner entering upon tenant’s land to 
remove fallen tree—Assault~ Possession follows 
title 


Ring-game - Gambling—Game of mere skii 


Rioting—Separate sentence 203 
Sale. See PRE-EMPTION; VENDOR AND PURCHASER. 
Adverse possession, whether incumbrance— 
Assam Land and Revenue Regulation I of 1886, 
section 70 119 
Declaratary suit to set aside sale—Jurisdiction 
of Civil Courts—Bengal Tenancy Act (VIIL of 
1885 , s. 119 24 
Hire-purchase agreement --Conditions not ful- 
filled 
Perpetual lease—Plenary proprietary rights 
transferred —Nominal malikana reserved 7 
5 Setting aside of, on ground that judgment. 
debtor had no saleable interest in part of property 
383 

















Certificate — Amendment — Jurisdiction 
of Court to amend 8lil 
or Gift—Transfer—Ostensible sale for no 
consideration -Gift—Test to be applied —Intention 
of parties 813 








1100 


Salvage - Damages, illegal levy of —Rrles framed 
by Government under G. O. No. 586 Rev, dated 
8rd November 1896, validity of~ Proprietary rights 
of Government—Floating drift-wood—Common law 
right of Crown 


Sanction. 
s., 195. 


See CRIMINAL Procepure CODE, 








Preliminary inquiry—Notice— Materials, 
which authority granting sanction may consider— 
Revision—Grounds on which High Court should 
interfere 479 
to prosecute once availed of—Fresh 
sanction necessary for fresh complaint—Case of 
non-compoundable offence “struck off” for com- 
plainants’s absence — Discharge —Jurisdiction—Cog- 
nizance 182 
=== ——, whether necessary ~Forgery commit- 
ted by person not party to proceedings 94 
Second appeal. See APPEAL, SECOND. 


Security. See CRIMINAL 
s. 110. 


Security for newspaper — Exemption 
from security —Cancelment of exemption — Order for 
security for Newapaper- -Newspaper stopped — Press 
used-——Conviction, whether sustainable 50 


Seigniorage fees, levy of, legality a 











Procenure CODE, 


44 
Self-acqulred property. See Cusrox. 
Sentence, enhancement of —Practice 733 


Service land—lInalienabilitty—Family custom 
—~Hffect—Service land remaining in jamily for 
long period of years and descending by rule of 
primogentture—Presumption as to nature of tenure 
—~Last holder, whether can put an end to tenure 
based upon jamily custom—Summary Setilement 
Act (Bom. Act H of 1863)—Settlements— Hereditary 
Offices Act III of 1874)— Will—Probate —Findings 
of Probate Court conclusive — Evidence Act (I of 
1872), 8. 41. 

Settlements which have been effected under, and 
are within the purview of, Act II of 1863, pre- 
vent the Inam lands to which they relite from 
being subject to the provisions of Vatan Act of 
1874, because the holders of those settlements 
are no longer hereditary officers holding for service. 

Service land is usually inalienable, and evidence 
that service land has remained in a family for a 
long period of years and descended by tke rule 
of primogeniture is more consistent with the faot 
of its being held for service than with the 
theory of any special family custom. If the 
service has come to an end, the last holder, if 
he have no sons or co sharers, can putan end to 
the tenure, if any, based upon family custom. 

The Inams of the Desais of Navalgand should 
be treated as the property of an ordinary Hindu 
landowner, subject to the payment of the agreed 
quit rent to Government, ` 

Where in regard to a Will it was contended 
in a Probate Court that the testator had revoked 
lis Will twenty-four hours before his death and 
that he had given authority to his widow to 
adopt, but the Probate Court found against the 
contentions and ite decision was affirmed on ap- 
peal ; 


INDIAN OASES, 


[1914 


Service land-—concld. 


Held, that the decision of the Probate Court on 
the contentions raised was conclusive and that it 
was not open to a District Court in a subsequert 
suit to re-try those issues. BRENDON v. SHRIMANT 
SUNDERABAT, 16 Bom. L. R. 164; 38 B 272 221 


Set~off, doctrine of—Insolvency — Fraudulent 
claim —Notice of available act of bankruptcy com- 
mitted by debtor 927 


Settlement. See MUHAMMADAN Law. 


Seychelles Penal Code, S. 216—Em. 
beazlement—Civil and Oriminal liability —Distinc- 
tion between invasion of liberty and just rights of 
citizen — Grave and injurious miscarriage of justine 
—Leave to appeal to Privy Cowncil—- Practice. 

Section 216 of the Seychelles Penal Code does not 
refer alone to the failure to restore or replace 
goods, money, eto., in forma specifica, and, therefore, 
is not inapplicable to a position like that of tne 
ordinary breach of agency or trust, in which money, 
in the sense of the actual notes, sovereigns, or the 
like, does not fall to be returned, but only its equiva- 
lent. 

Upon the other hand, no countenance can be given 
to the view that the language of the Statute can be 
used to rank within the category of crime, conduct 
or actions which do not essentially partake of the 
nature of embezzlement in the sense in which that 
term is ordinarily and properly understood. 
Although the term ‘embezzle’ is supplemented by the 
terms “squander away or destroy,” the whole context 
and the view of the section show that the latter ex- 
pressions are amplifications or exemplifications of the 
operations which are of the nature of embezzlement, 
in the sense that the conduct which is libelled has 
been a wilful appropriation by the accused of the 
property of another, or after possession of the same 
has been acquired, of the wilful squandering or des- 
truction of it to his prejudice. 

The mixture of the funds of another with one’s own 
fund may be in many cases natural and proper and in 
another case convenient but irregular and in the third 
both irregular and criminal. The distinctions be- 
tween these cases require to be treated with the great- 
est judicial care, so as, while preserving the amplest 
civil responsibility, to prevent the third or criminal 
category from being extended to mistaken though con- 
venient acta. This is only to say that apart from con- 
stractiyecriminal responsibility, which may be imposed 
by Statute, a Court of Justicecannotreach the conclu- 
sion that crime has been committed unless it be a just 
result of the evidence that the accused in what 
was done or omitted by him was moved by the guilty 
mind. 

In criminal cases the Judicial Committes of the 
Privy Council does not lightly interfere, it only 
does so where justice has been gravely and in- 
juriously miscarried even although the proceedings 
are taken to have been unobjectionable in form, 

The appellant on being empowered by the guardian 
of a minor to act for the guardian ia the ingathering 
and the investment of the property of the minor 
opened a regular account and received the minw’s 
funds and made advances, sometimes far in exvess of 
the receipts. In 19L0,a large sum having become 
payable to the minor from a third person the lattor 
credited the amount to the appellant’s overdrawn 
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account with the bankers. No concealment of any 
kind was practised, accounts were regularly kept 
and advances were mada as before out of this money, 
In 1911 the appellant, being called upon zo show what 
cash he had in hand belonging to the minor, stated 
fully and exactly how the matter stood, and on being 
required by the friends of the minor to invest or 
pay the amount or to give a guarantee therefor, at 
once gave the requisite guarantee. 


Upon this the appellant was prasecuted, convicted 
and sentenced to 18 months’ imprisonment with hard 
labour for having wilfully, fraudulently and nulawfally 
embezzled the minor’s money whioh had been deli- 
vered to him as agent or proxy of the minors 
guardian: 


Held, quashing the judgment and sentence appealed 
against, that the Court below had lost sight of the dis- 
tinction between a civil and a criminal liability and 
that the sentence pronounced against the appeilant 
formed such an invasion of liberty and such a denial 
of just rights as a citizen that their Lordships felt 
called upon to interfere. Lours EDOUARD LANIER v. 
Tae Kine, 18 C. W. N. 93; (1814) A. C. 221: 26 MM. L. 
J. 1; 83 L. J. P. ©. 116; 15 Cr, L.J.8 5 657 P. C. 


‘Shrotriam tenure—Grant ma'e by pre- 
British Government —Confirmed by British Govern- 
ment—inam deed and its terms — Absolute title — 
Right of State to minerals -Lery of seignisrage 
fees, legality of—Enfranchisement of inam confers 
absolute title—Rijht of Government te minerals 
also passes. 


Where the terms of an inam tille-dee are 
absolute and confer a free-hold in the village, the 
right of the -State to the minerals also passes 
with the grant. i 


Sadaswa Aiyar, /.-On enfranchisement, the fall 
free hold inte:e.t in a village passes and the 
estate so vesting is not liable to any further im 
position of burden in the shape of revenue assess- 
ment by the Government other than the burden 
of the enhanced qnit rent imposed by the Inam 
Commissioner. 

Spencer, J. dissenting ~ A Shrotriam grant gives 
no right over the lands. 

A grant made by Government means only grant of 
revenue unless the terms of the grant expressly and 
clearly convey avything else. 

Even where Government have, from time to 
time, expressed varying views in regard to their 
right to share in the minerals found in tho village 
covered by an [nam grant, those views will n t 
debar Government from claiming such right, unless 
they have, by express words, surrendered such 
righ 6. - 

Nor will such right become extinguished by the 
law of limitation. 

The term “mineral” includes freestone, limestone, 
gratine, clay and stono nsed. SECRETARY OF STATE 
FOR INDIA v. SRINIVASA ŪHARIAR, 15 M. L. T. 277 
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Slander—‘ruth of imputation complete defence— 
Special damage - Loss of caste —Material disadvantage 
~ Malice—Duamages, measure of. 


GENERAL INDEX. 


tiol 


Slander—coneld. 


To prove the tinth of a slanderous imputation 
is a complete answer to the slandered person’s 
claim for damages. 

Losing the general good opinion of one’s neigh- 
bours ig not special damage. There must be loss 
of some material advantage. 

Malice in this connection 
absence of just cause or excuse. 

A Hinds woman was called by defendant a 
“prostitute” and in consequenco of this slander 
was outcasted: 

Held, (1) that the membership of caste being a 
material advantage in the eye of a Hindu, the loss 
of caste was clear proof of special damage; 


signifies only the 


(2) that the cost of a journey to Jagannath and 
bark and of the customary proprietary offerings 
at that shrine may fairly and conveniently bs 
taken as the measure of damages for the loss of caste, 
even though, as a mattor of fact, no journey to 
Jagannath was performed by the ontcasted plaint- 
if. CHancaram v. Raya, 7 la. BR. &6 


Sonthal Parganas Act (XXXVII of 
1855),s.2 876, 883 


Sonthal Parganas Jastice Regula~ 
tion (V of 1893, S5, 7, Q—Sonthal Par. 
ginas Act (XXXVII of 1555), s.4—High Courts 
Charter Act (24 § 25 Vict., C. 104), s. 15 —Sonthal 
-Parganas—Courts of Deputy Collectors, Sub-Divi- 
sional Officers, and Deputy Commissioners—High 
Courl’s power of superintendence over these Courts. 


The Courts of the Sub Deputy Collector, the Sub. 
Divisionul Officer and the Deputy Commissioner in 
the Sonthal Parganas aro nob subject to the appellate 
jurisdiction of the High Court. 


Therefore, it is not competent to the High Com 
to interfere with the proceedings before these Courts 
in the exercise of the power of superintendence con- 
ferred on it by section 15 of the Indian High Courts 
Act, 1861. DARBARI PANJIARA v. BHATHI Koy, 18 0, 
W. N. 515; 19 0. L. J, 294 883 


—- S. 9 883 


Special appeal lies to High Conrt—Vinchur 
Court’s decision 617 


Specific performance. See Conrracr 
Act, 8. 2; SPRCIFIC RELIEF ACT, s. 22, 


— —— Agreement to grant per- 
manent lease “hereafter” — Whether vague and 
uncertain— Postponement of grant of lease until 
promisor had paid off his debts—Whether putting 
off of emecution of deed is refusal to perform con- 
tiact—Limitation— Limitation Act (IX of 1909), 
Sch. I, Art. 113 ~ Allegation of new contract being 
substituted for old - No proof oj new contract— Whe. 
ther old contract may be enforced — Limi‘ation not 
pleaded--Limitation not question of law—Suit, 
whether to be dismissed on that ground. 


An agreement to grant a permanent lense “ere. 
after” of a ceitain property to the plaintiffs was 
executed by the defendant’s predecessor, who alsu 
issued a notice on the day the agreement was 
executed to his tenants to pay their rents to the 
plaintiffs, stating therein that he had “let out the 
property in tara” to the plaintiffs. Some time, 
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about a year after thia, ho approached the plaint- 
iffs to agree to the postponement of the graut of 
the lease, until after he had paid off his debts. 
The plaintiffs made no objection, as they had 
confidence in him and fully believed that he 
would act up to his words. The lease not having 
been granted by the defendant’s predecessor, the 
plaintiffs bronght a snit for the specific perform- 
ance of the contract: 

Heid, (1) that the putting off of the execution 
of the deed could not be taken as a refusal to 
perform the contract, nor could the arrangement 
come to between the parties that the grant of 
the lease should be postponed until after the de- 
fendant’s predecessor had paid up his debts be 
lovked on as a rescission of the contract to grant 
the lease, nor did the plaintiffs give up their 
rights under the contract, the highest that it could 
bs put-to was that the plaintiffs gave the defend- 
ant’s pretecessor a reasonable time within which to 
execute the deed ; 

(2) that the plaintiffs’ right to claim specific 
performance of the contrach to granta permanent 
lenga was not barred by limitation under Article 
118, Schedule I, of the Limitation Act of 1918: 

(3) that bacanse the contracs tu grant the lease 
provided that the lease should bo executed “here- 
after” the contract was nos vague and ancertain, the 
word “hereafter” only meaning after the date of the 
contract. 

The mere fact of one party alleging that a new 
coutract had been snbstituted for an old one 
does not of itself put an end to the old con- 
tract, even as agninst the party s) alleging, 
unless the allegation is proved to be trae. 

Where the question of limitation is not merely a 
question of law and the point is not raised by the 
defendant, the Court ought not to dismiss the suit 
on the ground of limitation. Kati Das BHANJA v. 
Gtrrnata Das 330 


Agreement to sell —-Sub- 
sequent purchaser —Notice—Valuable consideration 
—Bona fides —Burden cf proof—Party to agreement 
— Hindu Law—Right of son to contest liability 
under father’s agreement. 


After a plaintiff has established a prior agree- 
ment to sell immoveable property, it is for the 
subsequent purchaser to prove a; that he paid 
valuable consideration, b) that he acted bona file, 
and (c) that he had no notice of the prior agree- 
ment. 

If a party to an agreement to sell isa Hinda 
and, in a suit for the specific performance of the 
agreement, the son of such party raises any 
question as to his liability to fulfil the obligations 
of his father, the Court wiil go info and decide 
such questions. TIRUVENKATACHARIAR V. VENKATA- 
CHARIAR, 26 M. 10. J. 218 

















of contract to sell — Pailure 
of vendor to perform his part—Laches or delay in 
instituting suit—No ground for refusing specific 
performance - Discretion 560 











— —— ofecontract to sell—-Varia. 
tion between contract set up and contract proved =No 
wilful omission or concealmznt —Suit for the items 


proved mat ntainable. 


INDIAN OASES. 
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A Court has diseretion to refuse spesific perform- 
ance of a contract to sell, where the plaintiff fails to 
establish in fullthe agreement setup by him in 
his plaint; but that rule does not apply where the 
plaintiff does not deliberately put forward a false 
claim. 

Where the agreement was to sell foir items of 
property and subsequently one of the items was 
mortgaged to the plaintiff and in consequence the 
plaintiff was not in a pesition to state what 
items were sold to him, the fact that he claimed 
in these circumstances a larger number of items 
than he was found entitled to woul] not put him 
out of Court Nazaretit v. Jarrer MEGRJI SURT 
(1914) M W. N. 339 


Specific Relief Act I of 1877, 8.9 
—" Possession”, meaning ot—Joint possession — 
Dispossession from whole -Co sharer suing for 
possession of his share oniy, whether suit maintain- 
able. ` 
The words of section 9 of the Specific Relief 

Act refer to exclusive possesion and a Conrt 

has no jurisdiction to grant joint possession under 

that section. Consequently a party. entitled to an 
eight-annas share in a property is not entitled 
to proceed under the section when the disposses- 
sion isin respect of the whole. Mari Naraty Das 
v. Euewsan Brat, 190. L J. 7 618 


S. Q- Suit for possession 
— Inference therefrom — Alan from the fact that suit 
was for possession only and not derlaration of title 
— Appeal lies 
The second paragraph of saction 9 clearly shows 

that no one, though entitled to sn» under that 
section, is bound to do so, and that he can 
always bring a regular suit founded upon title, 
either in addition to or instead of a suit under 
that section. 

A person by seeking his remedy carly does not 
thereby alter the nature of his snit 

Where the plaintiff set upa title as mortgagee 
in possession of certain land of which defendants 
had taken possession and the defendauts alleged 
that they had redeemed the mortgage and so ex- 
tinguished the plaintifl’s title on which his claim 
tə possession was based and the Court of first 
instance held after framing ixgues on the ques- 
tion of title and taking evidence that the do» 
fondants had not redeemed the mortgage and 
that there was abundant evidence tn prove the 
plaintiff's title to the land as moi:tgagee in posses. 
sion: 

Held, that both from the framo of the plaint 
and tho course which the case tovk it was intend- 
ed to be a suit based upon title and was nover 
a suit under section 9 of the Specifis Relief Act 
and that the plaintiff could nob be heard to assert 
the contrary and that, therefore, un appeal lay to 
uneg Divisional Court Ma. Lu Me v. Mauna Po, 7 
Bur L T. 10;7 L. B. R. 88 367 


—-— S, 22 -Specific perform. 
ance of contract to sell — Failure of vendor to perform 
his part—Laches or delay in anstituting suit— 
No ground jor refusing specific performance — Dis- 
cretion. 

















Where nnder the terms of an agreement to sell 
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the vendor is bonnd to execute and register a 
proper conveyance before he can call upon the 
vendee to pay the balance of the purchase- 
money, he commits a breach of contract if he 
demands such payment without execating a convey- 
ance É 

As mere laches or delay short of the period of 
limitation is notalways evidence.of waivor orabandon- 
ment of claim, éven where it is up to the hilt of the 
limitation period, that is no ground for refusing 
specific performance. 

A decree for specific performance of an agreement 
to sell should direct the person in whom the 
property vests, on the date of the deoree, to execute 
a conveyance. CHAMARTI SURYAPRAKASARAYADU V. 
ARARDHL LAKSHMIVARASIMACHARYOLU, 26 M. b. J. 
518 








S. 22, cl. (il) —Specifi: 
performance - Vendor and purchaser—Contract for 
sale of immoveable property -Non-production of 
essential document of title by vendor , Delay of 
one month in bringing suit—Hardship— Honest 
mistake. 

On April 22,1910, the defendant No. 1 entered 
intoan agreement with the plaintiff to transfer to 
him certain immoveable property and received the 
earnest money. Under the contract, the transaction 
was to be completed within three months and the 
vendor had agreed to satisfy the purchaser that she 
hac a valid saleable interest in the property by 
showing him a copy of the Will of her motker 
Neither the original Will nor a certified copy thereof 
nor the Probate was shown to the purchaser. On 
Angust 30, 1910, the defendant No. 1 sold the pro- 
perty to the defendant No 2 and the plaintiff brought 
this suit on November 5, 1910, for specifo perform- 
ance of the contract. The defendant No. 2 was 
aware of the prior contract but, believing that it 
had ceased to be operative upon the expiry of the 
time limited for its performance, he spenb some 
money on the improvement of the property after his 
parchase: 
~ Held, (1) that the plaintiff was entitled to insist 
upon the production of a certified copy of the Will, 
as that document constituted a very important and 
essential element in the investigation of the vendor's 
title; 

(2) that the vendor had not carried out one of the 
essential terms of the agreement, namely, to satisfy 
the plaintif as to her title to the property by pro- 
ductions of the Will of her mother; 

(3) that the non performance of the agreement 
within the three months presoribed thereby was not 
attributable to any default on the part of the 
plaintiff; 

(4) that, therefore, on July 22, 19 0, that is, at 
the end of three months from the date of the contract, 
there was a valid and subsisting contract between 
the plaintiff and defendant No 1 which was enforce- 
able at the instance of the plaintiff; 

(5) that asthe subsequent transferee purchase l 
the property with full knowledge of the prior agrev- 
ment with tho plaintiff, he could not claim to be a 
bonr fide purchiser for value without notice, and, 

(6) that the pliintiff was entitled to have the con- 
tract specifieally onforced not only against the 
vendur but also agaiusb the transfereo. 
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A delay of month in the institution of a suit is 
not sufficient to justify a refusal of relief by way of 
specific performance. 

Clause (it) of section 22 of the Specific Relief Act 
contemplates a case in which the vendor has entered 
into a contract without full knowledge of the 
circumstances. Mere improvidence or inadequacy is 
no hardship within the meaning of the clause, but 
the bargain must be so hard as to be unconscionable 
so that its actual performance would, in the ciroum- 
stances, be inequitable But where the hardship has 
been brought upon a party by himself, the Court will 
nos consider that as a circumstancein favour of 
the refusal of specific performance. 

A person who entertains a doubt as to the exist. 
ence, present or future, of a cortain fact but deli- 
berately omits to make an inquiry which any 
prudent man under the circumstances would havo 
made and which could have afforded bim protcction, 
cannot be said to be the victim of an honest mis. 
take. 

The defendants, therefore, are not entitled to be 
reimbursed for the improvement made on the pro- 
perty. HARADHAN Des Natu v. BuaGasati Dasi, 19 
©. L. J. 420 214 

S. 42 705 
— S. 42 —Discretion - Suit 
for declaration—Suit by remote reversioner against 
hindu widow—Declaration that deed of sale by 
widow void against plaintif —Widows daughter, 
immediale reversioner, living—-Suit, whether mains 
tainable— Where plaintiff old man of 50, daughter 
aged 18, whether suit should be decreed. 

A decree under section 42 of the Specific Roliof 
Act is only discretionary and the exercise of dis. 
cretion must depend upon the peculiar circumstances 
of each case, ` 

A suit by a remote reversioner, fora declaration 
thata deed of sale executed by a Hindu widow ig 
without any legal necessity antl, therefore, void and 
ineffectual as against the plaintiff, is maintainable 
even daring the life-time of the immediate rever. 
tioner, the widow’s daughter. 

But where the plaintiff is an old man of 50 and 
the widow’s daughter, that is, the immediate re. . 
versioner, isaged 18 or 19 years, and there is no 
chance ofthe plaintifs getting the property. 
the Court woald be exercising a wise discretion ir 
it dismissed the suit refusing to grant the declaration 
prayed for, Batpso DuBe v. Snampnur Panne 809 
- > S. 42 -— Widow in posses- 
on ae as to nature of her possession — Declara. 

ion. 

Where the possession of the defendant, a widow 
was admitted by the plaintiff and a declaration was 
sought tothe effect that she was in possession of 
the property, notas heirof a separated Hindu, but 
as a widow ofa deceased member of a joint Hindu 
family in liea of maintenance, andas such not entitled 
to obtain partition of the property. 

Held, that the real dispute between the parties 
being as to the nature of the possession of the lady 
and the plaintiff not being entitled toan immediate 
possession of the property, section 42 of the Specific 
Relief Act was no bar tothe suit. Ram MANOHAR 
SINGH », DIitRAJI Kunwari, 12 A. L. J. 66; 36 A. 126 


252 
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—— S. 42, proviso—suit 
for declaration ~Plaintif not in possession —Posses- 
sion not claimed — Suit, whether maintainable 
A declaratory suit is barred by the proviso to 

section 42 of the Specific Relief Act where the plaint- 

iff is ont of possession and still does not sue for ro- 
covery of possession of the property in suit. IsHWARI 

SINGH v. Narain Dar, 12 A. L.J. 403; 36 As 











Act (il of 1899), s. 2 (15), 
Syne 1, Art, 45 (3)—“Final order,” mean- 
of. 

The or Ge “final order” in section 2, clause 15, 
and Article 45, clause c), of Schedule I of the Stamp 
Act IL of 1899, refer to the final order of the lowest 
Court of original jurisdiction empowered to give an 
order for effecting a partition of the -time it is 


passed. Sramp REFERENCE BY THE BoarD OF 
Revenog, In re, 12 A L.J., 118; 36 A. 187; 10. L. 
J. 190 98 


es oe SB, 1B -Gtatulory Rules, r, 7—Pro- 
missory note written on impreased stamp paper of 
insufficient value—Blank impressed sheet added to 
make wp the defisiency—Pro-note, whether duly 
stamped. : 4 
Where the terms of a promissory note were written 
on an impressed stamp sheet of Rs. 1-8 and another 
blank impressed sheet of Re. 0-12 O was attached to 
make up the defcienoy in the valae of the stamp 
ired for the pro-rote: 
“ata, that andor section 18 of the Stamp Act and 
rule 7 of the Statutory Rules, made in pursuance 
thereof, the promissory note was not duly stamped 
and, therefore, was inadmissible in evidence. Mouan- 
LAL KUNIALAL V. KESARINULL Cuorpiya, 15 M. rig 


Wa oe ai ga 975 
Sch. |, Art. 45 (3) 98- 


tement consained in newspaper, when de- 
S n kane person”, meaning of 725 


Statements, copies of —Right of accused to get 











sonies of statements to Polico—Refusal — Reason— 
Bi tomehbe uuder section 112, Criminal Procedure 
Code 
Statute, construction of 499, 632, 743 
__—-.—~y interpretation.of 649, 689, 888 


Step~in-aid of execution. See Exect- 
TION. 
ub«Divisional Officer acting under s. 2 
> Sonthal Parganas Act (XXXVII of 1855)—Revi- 
sion--Comruiasioner or High Court — Jurisdiction 


876 


Substantial question of daw. See 
Privy COUNCIL APPEAL. 

Sub-tenant. See LANDLORD AND TENANT. 

Succession. See Boppnist Law; Custox; 
Hinpu Law 


en ee ee Daughter's son—Agra Tenancy Act 
(II of 1901), s 24-Daughter succeeding to her 
father’s holding while Rent Act of 1881 was in 
force 100 


OASES. [1914 
Succession Act (X of 1865), ss. 35, 
—Gift to mistress and her sons by unmarried 
person—Provision that property “shall be no con- 
cern of mine’—Illegitimate sons, whether meant— 
“Intimation to the contrary”’—Man, whether father 
of illegitimate children. 

One T who was unmarried gave cortain property 
to his mistrees 9 and to her sons by him in these 
terms: “The property is given to S for her life and 
after her death, the sons and heirs of me shall come 
in possession of the said property. It shall be no 
concern of mine”: 

Held, that (1) under section 87 of the Succession 
Act, there must be an intimation that the illegitimate 
sons Were meant, and that such an intimation existed 
in the provision that the property was to be no 
concern of T; (2) the intention of T was that after 
the death of his mistress, the property should go to 
her illegitimate sons; and (3) the English view that 
aman is not the father of his illegitimate children 
applies also under the Succession Act, Unit SINGH 
v. AMAR Kuar 348 


——— S. 87 348 
—— — — ss. 111, 116 597 


Succession Certificate Act (VII of 
1889) - Application jor certificate— Quesiton as to 
whether debt belongs to deceased, whether relevant.. 
Tn an application for a succession certificate under 

Act VII of 1889, the question whether the debts in 

respect of which the certificate is applied for belong 

to the deccased or not, is irrelevant and cannot be 

gone into. SRINIVASACHARIAR v. GOPALAN, 26 M. L. 

J. 865; (1914) M, W. N. 323 24 


Succession Certificate —Certijicate for 
portion of debt, if may be granted — Appeal—Final 
order—Order declining to grant a pplication. 

A person may apply for a certificate under the 
Succession Certificate Act to enable him to recover 
a portion of a debt due to the deceaged.° 

In an application under the Succession Oertificate 
Act, the District Judge declined to make the grant 
prayed for but erdered that if another applica- 
tion was made in a different form he would con- 
sider it: 

Held, that the order was a final order and appeal- 





able. ANNAPURNA DASYA v. NALINI Moan Das, 18 

0. W. N. 836 556 

Suit brought in wrong name -Amendment of plaint 
— Limitation. 


Where a plaintiff, intending to sue one person, by 
mistake enters the name of another, an amendment 
of the name, even if made after the period of limita- 
tion, does not bar the suit. 

But where under some mistake or error the plaint- 
iff intends to sue the wrong person, an amend- 
ment will not make the suit within time against the 
right person if it is already barred against him. 
NARAYANA SASTRIGAL v., MANGALATHAMMAL, 1 D. W. 
336 764 
to compel registration—Time expired when 
Conrt closed Snit filed immediately on opening 
of Court— Extension of limitation on general prin- 
ciples—Refusal to register, mere return of docu- 
ment, amounts to~-Order of refusal not endorsed 
on returned document, effect of 23 
for ejectment by raiyat against under-raiyat 

—Whether jurisdiction of Civil Court barred 407 
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by minor after attaining majority for postes- 
sion of land sold by his guardian during his minois 
for partnership and accounts —A mount duo to 
one defendant ascertained and Court-fee paid there- 
on— Withdrawal of suit by plaintif— Defendant's 
right to claim trial 

for recovery of money based on account— 
Jurisdiction 424 
y right of— Lambaidar, custemary agent of pro- 

prietary body, whether can sue alone — Custom. 

A Lambardar, as the customary agent of the pro- 
prietary body, is entitled to sue to set aside a voidable 
transaction, MURLIDHAR v, JAGANNATH, 10 N. L. 56 

to seb aside revenue sale—Compromiso—Suit 

for declaration— Limitation 24 














Valuation— Interest claimed by plaintiff—Value 
of suit is value of interest claimed in suit—Juris- 
diction 964 
» valuo of 345 
for declaration by land-holder that lease grant- 
ed by his Agent was without authority—Jurisdic- 
tion of Civil or Revenue Court—Res judicata 705 











——— for declaration - Plaintiff not in possession— 
Possession not claimed — Suit, whether maintainable 





for declaration— Suit by remote reversiorer 
against Hindu widow— Declaration that deed of sale 
by widow void against plaintiff Widow's daughter, 
immediate reversioner, living — Suit, whethor main- 
tainable—Where plaintiff old man of 50, daughter 
aged 18, whether suit should be decreed 09 

an for possession— Certificate sale of land—Anc- 
tion purchase by defendant—~ Right of Plaintif 3 





to recover-—~Increase in rate, not according to 
Regulations—I}legal -- Payment under protest— 
Jurisdiction of Civil Court-—-Payment by cheque 
effected when cashed—Limitation runs from date 
cheque is cashed—Limitation Act (IX of 1908), 
Sch. I, Art. 64 779 


Suits Valuation Act (VII of 1887), 
S. 8 ; 964 


Summary Settlement Act (Bom. 
Act Il of 1863) 221 


Summons case-—aAcquitial of accused obtain- 
ed by improperly procuring complainant's eo 

88 

Supreme Court of Hong Kong— 

Jurisdiction— Foreigner — English rules of evidence, 
how far binding on Supreme Court of Hong Keng 


Sureties for appearance of jadgment-debtor on 
the day the time for appeal expires—Surety’s bond 
not in accordance with Court’s order—Ccnstruction 
—Court’s intention in asking for sureties —Respon- 
sibility of sureties — Its extent 

—, qualifications of—Good behaviour—Con- 
ditions, validity of 476 

— Guarantee—Agent’s power to give guaran- 

tee or sign negotiable instruments—Burden of 

proof 516 

— Restriction to local men—Jurisdiction, 


206 
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Temporary Settlement under Gov- 
ernment-—Permanont sub-lease to plaintiff— 
Plaintiff granting sub-lease to defendant ~ Renewal 
of Settlement from time to time by Government, 
effect of, upon defendant 

Theft, abetment of—Charge of theft of wood with- 
out pass—Claiin of accused to take wood without 
pass—Decision of claim necessary before conviction 


Torts, suil on joint. 

A suit on- joint torts, in which the plaintiff 
alleges thatthe toits of malicious arrest and pro- 
secution and trespass were committed by the 
three defendants acting in conspiracy, instead of 
by one, is governed by the one-year rule of limita- 
tion contained in Articles 19 and 23 of the 
Limitation Act, 1877. 

D. Chatterjee, J.—A tort, committed by several 
persons acting in concert, is not different from tho 
same tort committed by a single individual. A tres- 
pass is a trespass, whether it is committed by ono 
person or by more, and s is a malicious prosecution 
or false imprisonment. ‘Lhe combination in such 
cases may be anelement of aggravation in the 
assessment of damages, but it does not suffice to 
make it a different tori D. Wasron v. Peary MOHUN 
Das, 400. £983; 18 C. W. N. 185 25 
Transfer, causes of~ Preponderance of nai 


ence 
—_— s grounds for 735 
—— Magistrate pulting questions to witnesses 
prejudicial to accused - Sufficient ground for trans- 
fer 186 
—_—— powers of—District Court—Subordi- 
nate Judge’s Court—Inherent power—J urisdiction 











Sale or Gift—-Ostensible sale for no con- 
sideration Gift—Test to be applied~Intention ot 
parties. 

In the case of a transfer where there was no gift, but 
an ostensible sale for no consideration, and the transfer 
was, in essence, never intended to take effect, the 
test to be applied is, was the transaction intended to 
transfer title? If it wasintended to be operative, 
the mere fact that the payment of consideration was 
postponed, would not affect the validity of the trans- 
action; on the other hand, if the operation of the 
transaction was intended to be postponed till the con- 
sideration morey had been paid, the transfer would 
become complete and operative only upon such 
payment. The essence of the matter is consequently 
the intention of the parties. Kasai Das GOSAIN v. 
OBAITHRU Patras Uraoy, 19 C. L, J. 239 813 
Sub- Divisional Magistrate, whether em- 
powered to transfer case referred to him for trial 

1006 

—— Weak Magistrate—Proceedings unduly 

prolong: d—Witnesses— Magistrate’s discretion in 

summoning—Expenses of witnesses to be realised 
before summons~—Practice 


—— Of case—Fair and impartial trial 
not expected 736 
725 


See ORI- 











—-Practico 


of criminal cases. 

MINAL PROCEDURE CoEE, ss. 205, 526. 

Impattiality of Magistrate 
205 
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Transfer of Froperty Act (IV af 

1882), SS. 2 (C), 108 1j)—Iomestead land 

— Transferabilily—Tenancy created before Transfer 

of Property Act. 

Section 108 (7) of the Transfer of Property Act has 
no application to a tenancy created before the passing 
of that Act. 

Therefore, when at the time the parties entered 
into contractual relations for the lease of certain land 
for dwelling purposes there was no right of trans- 
ferability, that right could not be acquired by the 
operation of section 103 (j) of the Transfer of Pro- 
perty Act. UMAKANTA Saga v. KASHIRAM Banta 





-— —— S. 53 — Fraudulent trans. 
Ser--Suit to aroid—Frame of swit—Intent, must be 
to defraud creditors generally — One creditor securing 
payment of his debt— Purchaser for present considera- 
tion—Difference in their liability—Proof, required 
cf each — Relationship--Preswmption. 


A suit founded on section 63 of the Transfer of 
Property Act must be framed as for or on behalf of 
all the creditors generally. An objection on this 
ground to prevail, must be taken in the first Court, 
but if not so taken, cannot avail in the Appeal Court. 

The intent which gives a creditor the right to have 
a transfer by his debtor of immoveable property 
avoided, must be an intent to defeat or delay his 
creditors generally, Therefore, a transfer made 
with intent to defeat or delay any one particular 
creditor, cannot be avoided against that particular 
creditor provided that there has been good considera- 
tion and the transaction is not a mere sham, 

A trausfer, with intent to defrand oreditors gener- 
ally, made in favour of a creditor securing payment 
of the debt due to himself by superior diligenco can- 
not be set aside, even if he was aware of the vendor’s 
intention to defeat his other creditors. In other 
. words, in the case of such a oreditor proof of valuable 
consideration is ordinarily sufficient, but not so in the 
case of a purchaser for present consideration who 
must prove, not only valuable consideration, but also 
the further fact that he was not aware of the vendor’s 
fraudulent intent and that he did not enter into the 
transaction for the purpose of aiding the fraudulent 
transfer. 

Relationship alone between the transferor and the 
transferee is not sufficient to establish such aiding, 
but it is a circumstance giving rise to suspicion and 
one that must, therefore, be very carefully con- 
sidered. V. R, M. V. A. Cuerry Firm v. Mause Po 
Sin 341 


~ S. 54—Transjer of mort- 
gage-debt, whether sale—Registration Act (IIE of 

1877), s. 17— Equitable mortgage —Registration. 

A transfer of a mortgage by the deposit of title- 
deeds does not require registration under either the 
Transfer of Property Act or the Registration Act. 

A transfer of a mortgage is a transfer of the mort- 
gage-debt with its attendant securities and not a sale 
of the immoveable property, therefore,. no registra- 
tion.is required by the Transfer of Property Act of 
such a transfer. Dwarka Doss v. DANAKOTI AMMAT, 











15 M. L. T. 198 129 
Se ae ee Ss. 54, I 05, 107, 
i 16—Leaze from year to year—Successive leases 


for one year each, difference between—Oral lease for 
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one year accompanied with delivery of possession— 
Subsequent one year’s oral leases, if valid— Possession, 
when lessee already in possession, transferable—Re- 
gistralion. 


In 1313 a valid lease was given to tho plaintiffs, 
being an oral lease for one year accompanied by 
delivery of possession. After the expiry of the year 
temporary settlements for one year eack were given 
for some years including 1316. The plaintifis brought 
a rent suit against certain raiyats : 


Heid, that although the result of the successive 
leases may be very similar to the ultimate éffect of a 
lease from year to year for the whole period, yet a 
series of successive leases for one year each ig quite 
diferent from a lease from year to year, inasmuch 
as successive leases for one year each are terminable 
without notice and are not registrable while a lease 
from year to year is only terminable by six months’ 
notice and registrable; that if the subsequent leases 
are invalid owing to possession not having been given 
to the lessees as they were already in possession, yet 
the lessees remaining in possession with the assent 
of the lessor after the expiry of the valid Jease for 
1313 became lessees from year to year under section 
116 of the Transfer of Property Act: and that the 
plaintiff would be entitled to recover. FAKIRA MAH- 
ton v. LEAKUT Hossain, 18 CO. W. N. 858 sic 


Sa 55—Tendor and pur- 
chaser — Sale — Title, covenant for—Implied covenant 
— Vendee obtaining possession under vridable sale — 
Sale subsequently set aside — Suit to recover considera. 
tion money - Cause of action. 











In the absence of any express covenant to the con- 
trary, the statutory guarantee for good title is always 
implied in every contract of sale under section 55 of 
the Transfer of Property Act, and discovery of defects 
in title does not take away purchaser’s right to be 
indemnified. 

Where a conveyance is prima facie unimpeachable, 
a knowledge of the defects in title should not be 
imputed to the vendee for the mere circumstance 
that he had knowledge of a deed of release, which, 
when legally construed, would throw a cloud on the 
vendor’s title, and the principle of caveat emptor would 
not apply to such a case. 

Where a sale is only voidable at the instance of a 
third person and possession is taken by the purchaser 
under such sale, the caso of action for a suit to re- 
cover the consideration money arises when the posses- 
sion of the purchaser is disturbed and not till then. 


Obiter.—The same principle applies even where 
possession is taken under an invalid sale, but where 
no possession is delivered the cause of action arises 
on the date of sale. SUBBARAYA REDDIAR v. RAJA- 
GOPALA REDDIAR, 15 M. L. T. 24°; (1914) M. W.N. 
376 570 


—— S. 59—Eguitable mort- 
gage— Facts to be proved—Deposit of title-deeds-~ 
Property outside Bombay — Proof of intention. 

An equitable mortgage under section 59 of the 
Transfer of Property Act needs three facts to be 
proved (1) a debt, (2) deposit of title-deeds and (3) an 
intention that the latter should be security for the 
former. 
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No writing is necessary to create an equilable 
mortgage. It is of the very essence of such mort- 
gage that ib comes into being without any writing 
by mere conjunction of certain facta, K 

The intention must be clearly proved as a ques- 
tion of fact, Where to prove such intention the 
morlgagee offered as evidence a contemporaneous 
written agreement whereby (1) the mortgagor 
acknowledged the equitable mortgage, (2. agreed to 
the property being a further security for the loan, 
and (3) also agreed to execute upon demand a proper 
legal mortgage of the property covered by the title- 
deeds deposited : 

Held, (1) that as the agreement created a charge 
on the property for more than Rs. 100 it was com- 
pulsorily registrable, and that not being registered, it 
was inadmissible in evidence, and consequently there 
was no evidence of intention to connect the deposit 
of title-deeds with the loan; 

(2) that the mere fact that there was a subsequent 
or contemporaneous loan is insufficient in law to 
warrant a presumption, apart from any other evi- 
dence, that the contemporaneous or antecedent deposit 
of title-deeds was necessarily made as a security for 
the loan. 

Per Macleod, J., Beaman, J.—(dubitaute).— 

Where title-deeds are deposited in the towns men- 
tioned in section 59, an equitable mortgage is effected 
irrespective of the situation of the property to which 
the title-deeds refer. BEnRAM RASHID IRANI V, SORABII, 
16 Bou. L. R. 35; 38 B. 372 140 


— Sa 59 -Mortgage -Im- 
moveable property—Rights and interests af grove- 
holder in grove — Registration. 


Rights and interests of a grove-holder ina grove 
are rights and interests in immoveable property and 
a mortgage of these rights requires registration. 
Suro NAIK Ram v, SHEO Ram 963 


—~—— —— S, 72—Mortçagee in pos- 
session, right of, to recover eapenses incurred in suit 
to recover in arrears of rent— Act of management. 

In the absence of any foundation for a suggestion 
of bad faith, the filing of suits to recover arrears of 
rent by a mortgagee in possession, ie an act of 
management and any expenses incurred in connec- 
tion therewith are recoverable by the mortgagee 
under section 72 of the Transfer of Property Act. 
Basan? BINGH v, Mata BAKSH SINGH, 17 O. C. 47 


456 


— oe aan — S, 82—Raieadle contribu- 
tion, principle of—Determination of propertionate 
liability by Court — Mortgage 
Where several properties belonging to different 

persous are liable under the same mortgage and the 

owner of one of the properties discharges the mort- 
gage, the owners of all the properties liable under 
the mortgage are bound to contribuie their quola of 
liability for the mortgage-debt. The Court ought to 
determine the value of the several items of. property 
belonging to different owners. The value to be so 
ascertained should be tho value at the date of the 

















mortgage, After ascertaining the value of tho 
different properties, the Court should determine what 


Zable liability of each of the properties for 


is the. 
The Court 


~The total amount of the mortgage-debt. 
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must then ascertain how much each party has con- 
tributed to the payment of the debt. In making this 
inquiry it ought to disregard the purchase-money 
which any of the purchasers have paid or retained. 
Having ascertained the amount each party has contri- 
buted, the Court should proceed t> apportion the 
liability between the different properties. In so 
apportionivg tho liability, each property must be 
debited with its own share of liability. BHAGWAN 
SINGH v, MUHAMMAD MAZHAR Ant KHAN, 12 A. L. J, 
394; 26 A. 272 


_ ——— Sa 100 — Will creating 
charge by way of annuity— ge upon immoveadle 
property, whether enforceable» inst bona fide trans- 
jeree for value without notice —~Mortgage and charge, 
distinction between —Registration of charges not com» 
pulsory—Document, creation of charge by, not com- 
pulsory —Lien, legal and equitable, admission of. 
Where a charge upon an immovesble property was 

created by a Will, the registration of which was not 

compulsory and of the terms of which a stranger, 
the auction-purchaser, could not have been congniz- 
ant: 

Held, thatthe charge could not be enforced as 
against the auction-purchaser, he being a bona fide 
purchaser for value without notice. 

A charge does not operate to transfer to the charge- 
holder any interest in a specific immoveable property 
as a morigage does. PARBHU DAYAL v. BABBAN aay 


10. L. J- 48 
——— s. IOI 393 


— — — S. 1OI—One mortgagee: 
holiling two mortgages over same property— Property 
sold in decree based on first mortgage—Sale subject to 
second mortgage — Property purchased by mortgugee 
himself —Secoad mortgage, whether extinguished. 
Where a mortgageo, holding two different mort- 

gages over the same property, sues on foot of the 
first mortgage, aad on obtaining a decree, purchases 
the property himself ‘ ‘subject to his second mort- 
gage”, his second mortgage is extinguished and he 
becomes an absolute owner of tha property. Laxman 
GANESH RAJENDRA v. MATHURABAI, 16 Bow. L. R 26; 























38 B. 369 121 
“ss. 105, I07 318 
—-—— Sa 108 (h)—-Estoppel— 





Mortgage suit—Defendant settiny wp permanent 
tenure created before mortgage—Decree that defendant, 
subsequent incumbrancer, could redeem — Defendant, 
if estopped from seiting up tenancy before mortgage — 
Improvement by tenant—Fiaiures—Right to remove 
after determination of tenancy—Hquilable right— 
Benamidar defendant in , mortgage suit, estoppel 
against, whether binds beneficiarg. | 
Tn a mortgage suit the mortgagor's tenants were 
made defendants on the allegation that they had 
taken their tenancies from the mortgagor after the 
date of the mortgage The tenants pleaded that they 
held a permanent ‘tenure created prior to the morb- 
gage The Oourt held that the tenants were subse- 
quent incumbrancers and could redeem the mortgage 
within a time fixed. They. having failed to redeem, 
the property was sold by order of the Court and the 
sale certificate was nob mate sabject to any tenancies 
whtsoover : 
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Heid, that the tenants were estopped from saying 
subsequently that their tenancy was prior to the in- 
terest of the auction-purchaser. 

The right of a tenaat to remove buildings, if he has 
not removed them before the determination of his 
lease, is an equitable one, and in accordance with the 
usages and customs of the country. 

Where a lease was not determined by any notice 
to quit and the decree in the suit, under which the 
tenant lost his right, did not give him any oppor- 
tunity to remove the buildings, the High Court allowed 
three months’ time to remove them. 

A benamidar defendant in a mortgage suit represents 
the interest of the person beneficiary entitled, and an 
estoppel created against the benamidar by the judg- 
ment and decree in the suit binds the beneficiary. 
Kanal Lat JALAN v. RASIK Lau SADHUKHAN 762 


— S. 108(j) 246,395 


— $S, III (d)—Merger— 
Leases created prior to passing of Transfer of Property 
Act—Vesting of superior and lease-hold interests in 
one person after passing of Act-—Doctrine of merger 
in Mofussil—Sikmi taluq—Specijied boundaries — 
Creation of new talaq 
Section 111 (d) of the Transfer of Property Aot 

is applicable to leases created prior to the passing of 

the Act when the vesting of the superior and lease- 
hold interests in one and the same person occurs sub- 
sequent to the passing of the Act. 

Where a document purports to convey to the plaint- 
iff lands within specified boundaries to be held by 
him at a specified rent on a sikmi tulug tenure, ib may 
have the effect of either reviving an old sikmi taluq 
or of creating a new sthmi taluy on the same terms. 

Oditer dictum: -Prior co the Transfer of Property 
Act, the doctrine of merger did not apply to property 
in the Mofussil. Awpun Karim v. AHAMMAD ALI 





ae mann 





























MAJI 612 

—— — — s. lil (g) 395 
—_ —— s. 116 318 
— s. 123 547 


Trees, planted by tenant on his cultivatory hold- 
ing before accrual of tenancy, effect of, ejectment 
decree upon 





5 transferability of 962 
Undue influence. See Contract Act, s. 16. 


United ProvincesLand Revenue Act 
(Ul of 1901), ss. 111, 114 -Jurisdiction of 
Civil and Recenue Courts— Compromise, petition of, 
filed in mutation proceedings —Estoppel ~ Mutation 
proceedings, whether evidence of tille -Consent to 
entry of one’s name in revenue papers, effect of —Ad- 
mission, gratuitous, withdrawal of —Revenue Courts 
decision on questions of title raised in partition pro- 
ceeding bars Civil Court from re-opening those ques- 
tions --Procedure, proper, not adopted by Revenue 
Court in deciding ‘titular questions, effect of —Objec- 
tion to partition filed beyond time fized by Revenue 
Court, whether entertainable, if partition not uet 
granted—Partition, complete, effect of—Appeal from 
order of Revenue Court disallowing objection te parti- 
tion on ground of opposite pariy being recorded co- 
sharor, furnum of. 


OASES. [1914 
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Where in a mutation proceeding the parties had 
filed a petition of compromise whereby tho plaintiffs 
agreed to the substitution of the defendants’ names in 
rospect of a co:tain proparty: 

Hell, that the patition did nos esbop the plaintiffs 
from subsequontly suing the defendants for recovery 
of possession of the property, because it did not pur- 
port to convey any title to the defendants or to in- 
duce them to alter their position on the strength of 
the mutation proceeding. G 

There might be a withdrawal of any gratuitous ad- 
mission, unless there is some obligation not to with- 
draw it, and a mere consent to the entry of the name 
of another in the revenue papers does not create any 
such obligation. 4 

A Revenue Court being competent under section 
111 of the U. P. Fand Revenue Aot to 
decide a question of title raised in the course of a 
partition proceeding, its decision upon such question, 
on bacoming final, operates as a bar to the re-opening 
of the same matter in the Civil Court. The mere 
fact that the Revenue Court did not adopt the pro- 
cedare as laid down in the said section, does not 
detract from its value as a decision of a competent, 
Ooart. 

A Revenue Court acting under section 114 of the 
U. P, Land Revenue Act is not precluded 
from Jealing with an objection filed beyond the time 
fixed by it for filing objections, if it has nob up 
to that time taken any action under that section. 

A complete partition has the effect in law cf 
vesting title in the party in whose favour partition 
has been carried out, and a Civil Coart has no juris- 
diction to go behind it. 

Where a Revenue Court disallowed an objection 
raising a questiou of title merely on the ground 
that the opposite party was a recorded co-sharer in 
possession: ‘ 

Held, that the order was appealable to the District 


‘Judge or to the Judicial Commissioner, although it 


did not specifically deal with the question of title 
in the right spirit, Kaut Persaap v. TTAgUR Der, 1 
O. la. J. 81 








—— ss. [1], I 12 —Order 
of Assistant Collector referring parties to Civil Court 
— Not decree —No appeal. 


An order of an Assistant Oollector referring tho 
parties to the Civil Court is not a decree within the 
meaning of sub-section 3 of section 111 of the U. P. 
Land Revenue Act, IIL of 1901, and hance no appeal 











lies to the District Judge from such an order. Banu 
Ram Duss v Ramsas DUBE 56 

== s. 112 656 
— — — — s. 114 965 


——— S. 233, CL (k)— Parti- 
tion of mihal—Jurisdiction of Qivil and Revenue 
Courts —Suit for declaration that plaintiff is entilled 
lo land allotted to defendants in partition —Civit 
Court, power of, to rectify errors in partition by Reve- 
nue Court—Revenue Court, order of, referring object- 
or in partition. proceedings to Civil Court, affect of— 
Second appeal, fresh case set up, entertainability af— 
Practice — Pleadings. 

A suit for possession by à declaration that th 
plaintiff is ontitled to a portion of the laud wro ng, 








Vo’. XXilI] 
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allotted to tho defendantsin particion by the Revenue 
Court, does not lie in the Civil Coart in yiew of the 
exclusive ` provisions of section 233 (k) of the U. P. 
Land Revenue Act. It is cl-arly a matter relating to 
the partition of a mahal, for the plaintiff's claim cannot 
be deciced without affecting the partition come to by 
the Revenus Court. 

When on an objection boing raised in a partition 
proceeding, the Revenue Court referred the objector to 
the Civil Court for his relief: 

Heid, that it could not be argued therefrom that 
the partition was made subject to the decision of the 
Civil Court upon the point objected to. 

A case notsetupinthe Courts below cannot be 
allowed to be raised in second appeal. Sanwa 
SINGH v. BHIKHARI, 10 D. J. 88 o. 86 
United Provinces Municipalities 

Act (1 of 1900), S. 147-— Disobedience of 
- notice—Validity of notice to be considered before 

conviction, 

A conviotion cannot be had under section 147 of the 
Municipalities Act for the disobedience of a notice 
issued by a Municipal Board, unless the Court is 
satisfied that the notice was lawfully issued by the 
Board. Bpgror v. PlARE Lat, 12 A. L. J. 254; 36 
A. 185; 15 On. L, J. 877 745 








S. 147—Masonry edging 
added to chabutra, whether material alteration— 
Conviction, 

The mere addition of a masonry edging to a 
chabutra attached to a house within the Municipality 
isnot a material alteration of it so as to furnish 
ground for conviction under section 147 of the Muni- 
cipalities Act. RADHA BALLABH v EMPEROR, 12 A. 
L J 227; %5 Or. L.J. 249 192 
Unlawful assembiy —Maintenance of exist- 

ing peaceful possession with or without title—Eu- 

forosment of right by person out of posoan 


Usufructuary mortgage — Notice to 
landlord $ “213 


— 











Terms—Mortgagor resuming 
possession upon abandonment by mortgagee — Personal 
covenant to pay, becomes operative —Interest. 

Where in a usufructuary mortgage the neb profits, 
after payment of the land revenue, were agreed to be 
taken as equivalent to the annual interest : 

Held, (1) that the mortgagees were bound by the 
terms of the contract to pay the land revenue, whe- 
ther there was profit or loss; 12) that au inquiry 
whether the land remained fallow through their neg- 
ligence or not, was precluded by the very terms of the 
contract; (8) that whether the mortgagees are to bear 
the enhancement of revenue made at a periodical re- 
settlement is a question of fact dependent upon the 
intention of the parties to the contract; (4) that upon 
the mortgagees’ abandonment of the possession and 
the mortgagors’ taking back the same, the personal 
covenant to pay the debt and interest became opera- 
tive and the mortgagees are entitled to interest from 
such date HARI v. SHRIDHAR JON. L. RA IBI 
Usufructuary mortgagee, if can sue 

tenants for rent as landlord —Co-sharer landlords — 

. Interest of each, whether should be in same degree 

—‘Rent due,” in section 1434, Bengal Tenancy 

Act, 1885, meaning of —Effeot of order of District 

Judge—Jusisdiction of first Coart 9381 
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Vakalatnama -Appeal—Pleader's name not 
mentioned by oversight—~Presentation of appeal, 
whether proper—Objection at any stage of the case 

464 

Vakil—Professional misconduct — Suggestion by 
Vakil that he oan influence Judge by improper 
means 789 

Valuable consideration. 
PERFORMANCE 

Vendor —Possession of vendor to pass good title, 
must be juridical and not physical— Mere bona fide 
of purchaser, not enough 

— and purchaser —Contract for sale 

of immoveable property—Non-production of essen- 

tial dooument of title by vendor—Delay of one 
month in bringing suit —Hardship— Honest mistake 


See Spsciric 











— —Sale—Title, covenant for— 
Implied covenant—Vendee obtaining possession 
under voidable sale—Sale subsequently set aside — 
Suit to recover consideration money—Cause of 
action 

Waiver. See Aprsat; Coatom; LIMITATION Act, 
1908, Scu. I, Art. 75. 

— Acceptance of overdue instalment, whether 
amounts to. ` 
The question whether the acceptance of an overdue 

instalment amounts to waiver of the lateness in pay- 

ment, is one to be determined by the circumstances ' 
of each case. 

In the course of proceedings in execution of a 
money decree for the sum of Rs. 782, a compromise 
was execu'ed by the parties under which the decree. 
holder was to accept Rs. C50 in full satisfaction of the 
jadgment-debt, provided that the judgment-debtor 
paid Rs. 109 at once, Rs 250 in October 1908 and the 
balance of Rs. 300 in October 1909. In caso of de- 
fault, the decree-holder was to be entitled to execute 
his decree for Rs. 782. ‘fhe judgment-debtor paid 
Rs. 100 on the spot, but he did.not tender the sum of 
Rs. 250, which was due in October 1908, at the stipn- 
lated time. The decree-holder«démanded payment of 
the entire balance remaining “due on the footing of 
the original decree, but he subsequently accepted the 
payment of Rs. 250. Sabseqnently, the decree-holder 
sought to execute his decree for Rs. 782 giving the 
judgment-debtor credit for what he had paid: 

Held, (1) that the acceptance of the overdue in- 
stalment of Rs. 259 under the compromise was suffi- 
cient to constitute a waiver; and 

(2) that by accepting it, the decree-holder condoned 
the default and could execute his decree only on the 
footing of its being a decrea for Rs. 650 in accordance 
with the compromise, PITAMBAR Saga v. KRISHNA 
Mogan Das 
Wajib<-ul=<arz —Instances — Widows rights in 

absence of collaterals—-Patti, owners of. 

The entry in the wajib-wl-arz, that a widow is not 
allowed to make a gift to any of her paternal rela- 
tions, wa3 inserted in the interests of the collaterals, 
bat his no effect where there are none who might 
challenge the alienatioa made by the widow. In the 
absence of any instance, the entry in the riwaj.i-am 
i4 not sufficient proof of a castom entitling the pro. 
prietors of the patti to succeed. ALLAH DITTA v, 
GAUERA, 3 P. R. 1914; 129 P. D. R. 1914 127 
——, interpretation of 943 
——~, whether custom — Wajib-ul- 
arz entry ambiguons, effect of 

















lil; 

Waste land. See Mapras Estates DAND Act, 
1908, s. 3. 

Water used in repairing house, whether used for 
domestic purposes—Constraction of Statuto --Per- 
son on whose bohalf but withont whosa knowledge 
or sanction water used for other than domestic pur- 
poses, whether guilty 499 


Widow. See HINDU Law. 





of Agambadia caste —Succession —Parcnts 
succeed in preference to husband’s kindred—Cus- 
tom—Stridhanam . 





s right of—Proprietary holding —Ocon- 
pancy-holding—-Heir—Co-sharer 532 


Will. See Hispu Law. 

Bequest—Gift over if minor legatee do not attain 
full age, whether valid —Fatlure of prior bequest, not 
as contemplated—Validity of gift—Succession Act (X 
of 1865), ss. 111, 116. 

A gift over to a person in the event of a minor 
legatee not having attained full age is valid. Tho 
specified uncertain event in this case, under sec: 
tion 111 of the Succession Act, isthe failure of the 
minor to attain his majority. 

Section 116 of the Succession Act, which merely 
incorporates the rule of the English Law, provides 
that a gift over shall take effect on the failure of a 
price bequest, although the failure may not have 
ocenrred in the manner contemplated by the testator. 

Where a testator contemplatec that if his son died 
a minor and his widow survived him, she would ac- 
quire the property bafore the two dauguters: 

Held, that this would not deprivo the two danzhters 
of the benefit of the legacy if the widow predeceased 
the son. DURGA Prosan v. Ragu Nanoan Lan 597 





Construction —Intention of testator —Costs. 

A Will mast ba construéd 01 thit principle which 
would euable Courts of Law most fally to give effect 
to the intontion expressed by the testutor’s words, It 
may be that if tho words he employs are voses signal 
they must he so acespied whatever the suspiciou may 
be as to the testator having had that partionlar vie v 
of his own languige. Batin ordinwy circamstances 
ordinary words mast boar their ocdinary construc- 
tion, and the whole Will, this is, the whole of the 
words employed by the testator, mast bo looked at 
together so as to determine the whole intention. It 
is not legitimate to take words which have a 
genoral meiniug and subject them to limitations 
which the words do not necosaarily imply. 

Whore, therefore, a Hinda exocated a Will in the 
Mofussil in favour of his two sons with the provision 
that in the event of the daath of one of the 
sons the survivor woald take tha whole of the 
property, after undertaking to defray the expenses 
of tha maintenance of the widow and the minor 
daughters of the deceased, and the event happened 
after the death of the testator: 

Held, thas the surviving son was entitled to the 
estate conveyel by ths Will with the correlative 
obligation. 

In view of tha spacial dificalties in the coastrac- 
tion of the Will the respondent was held entitled to 
all her costs from the appellants. Cnuniuan PAR- 
VATISHANKAR v. Bar Samaatu, 23M L J. 647; IS C. 
W. N 844 196. L. 7.563, 16 Bow. L. R. 369; 12 A. 
L. J. 742; 16 M. L. T. 59 645 P. C. 





INDIAN OASES. 


Will—concid. 


Constraction, rule of 
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To lizecutor —Power of executor to sellle claims 
un respect of testator’s property — Legatee, right of. 


Egecators acting bona file have power to 
settle claims in respect of the estate of their 
testator, and this power cannot be disputed by 
the logatees. HERBERT -ARCHIBALD Pocock v. 
Derme AND LONDON Bank, Lto, 12 A, L, J. 274; 
30 A. 217 143 


Legatee ~Enlargement of devised estate by 
legatee — Lease, determination of — Possession of heir 
ajter determinalion —Full proprietary right acquired 
by heir—Sale of praperty—Remainder-man, right 
of—Occupancy right acquired in land by vendee 
nies purchase —Re-emergence of occupancy 
right. 


In 1844 T got from Government a farming 
lease of waste land for the fixed term of twenty 
years. In 1851 T executed a Will under which 
he left the land to his wife, R, for her life and 
on her death to his daughter, 3, for her life, 
with reversion to the temple of Jagannath. T 
died in 1852 and after his death R continued in 
possession of the land till 187L when the 
Government bestowed on her full proprietary 
titl in the property. Œ then sold the land to 
the defendant D. R died and later on G died in 
1904, J, the trustee of the temple of Jagannath, 
brought this suit for possession of the land as 
the romainder-man under the Will. D pleaded 
that R was the absolute owner of the property 





and had as such full powor to transfer tho 
sime and that in case J was entitled to the 
estato, D was entitled under section 51 of the 


Transfer of Property Acb t> the expenditure 
incurred oa improrements. D also pleaded that 
he had bafore the date of sale occupanzy rights 
in the lands and if absolute title did not pass to 


him, -he was entitled to retain actual physical 
possessi?n .of the- land as occupancy tenant or 
khaikar; 


Held, (1) that the estate tof T, whatsoever it 
may havo been in tho village, came to an end 


in 1864 and the possession of R from that 
time onwards was in her own right and as 
such the sale-deed operated to transfer full 


proprictary title to the vendee; 


plaintifi’s case to be a. 
good ons aud he being entitled to possession,. 
D could nət rely upon section 51 of the 
Transfer of Property Act in such a case; 


12) that assuming the 


(3) that J as rovergioner uader the Will would 
bə entitled only to proprietary possession and 
that any occupancy right previously acquired by 
D could not be affected in any way. 


Where a legates under a Will gets the 
enlargement of the estate, the enlargement would 


operate as an enlargement of the estate of the 
testator anl onare for tho benefit of the 
renainder-man under the Will, Raz Kirsuore Das 
v Jane Strau, 12 A. L. J. 717 364 


— - ~Probite—Fin-lings of Probite Court conclusive 


Vol. XXII) 


Withdrawal of porlion of claim in suit—Ap- 
plication for withdrawal in second appeal, whether 
may be grantcd—Deposit of rent—Interess 777 


—— Of suit. See Civit PROCEDURE 
Cope, 1908, O. XXII, x. 1. 


=m = — — Permission of Court— Costa 











210 
oo maan with permission to bring 
fresh suit — Separate claims—Not barred 458 


Witness, statement of--Diserepancios on mate- 


rial points, effect of 715 
Words and Phrases - 

affect, interpretation of 935 
aggrieved person, meaning of 725 
artificer, meaning of 187 
attempt, definition of 473 
baok 893 
dishonest misappropriation 

3 and cheating, meaning of 743 
disproved, meaning of 25 
dokandari khud, meaning of 395 
estate 96 
estate, meaning of 859 
final order, meaning of 98 
muther or other relief, meaniug ‘vi 

o 

he, meaning of 689 
jurisdiction, meaning of 977 
keeps, meaning of 195 
mere; meaning of 484 
not authorized, meaning of 195 


notwithstanding anything in 
any other enactment for the 
time being in force, offect of 765 
eccupant of the place, meaning ser 
portion of the produce of land, 
in Oudh Rent Act, meaning of 4 


possession, meaning of 618 
principles and rules, meaning of 242 


proved, meaning of 25 
public officer, while serving 

under the Government, mean- 

ing of 935 
purchaser, meaning of, in section 37, 

Bengal Land Revenue Sales Act, 1859 917 
rent due, in section 148A, Bengal Ten- 

ancy Act, 1885, meaning of 98I 
rights of parties, meaning of 889 
seen, meaning of LHI 
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Words and PhraseS—concid. 
some part thereof, meaning of 833 
sub-division, meaning of 151 


transfer in section 11 of Bengal Toonai y 


Act, whether includes leage 5 
whoever, meaning of 689 
yati, meaning of 287 


Workmen’s Breach of Contract 
Act (XH! of 1859)-—-Contract to perform 


higher services than manual iabour not within Act. 


An agreement to render services far higher than 
those of manual labour is nota contract within the 
meaning of Workmen’s Breach of Contract Act. RAM- 
ZAN v. Noor Manouep Yacus, 7 8. L., R, 100; 15 Cr. 
L. J. 883 751 








m — Contract to work jor twelve 
years. 

A contract to work 8 hours a day for 12 years,® for 
wages not shown to be above the market-rate, and 
to live in any house that may be provided, being 
otherwise a form of slavery, is illegal. 

Where an advance made toa workman is merely 
a loan, Act XIII of 1859 does not apply. AMBU, 
In re, 15 Cr L. J. 884 752 











S. l —“Artificer”, whether 
includes head-artificer or superrienr. 


It is not necessary for a prosecution under Act XIIL 
of 1859 that an artificer should work with his own 
hands. Section 1 of the Act covers the case of a 
head-artificer or workman who undertakes to get 
certain work done by other artificers, workmen or 
labourers under his own supervision and direction, 
Sern Yin v. AH Moon SHOKE, 7 L. B. R. 82; 15 Cr. 
L. J. 285 187 


Sa 2—Sentence—Appeal— 














Revision. 

Where under the Workmen’s Breach of Contract 
Acta person is sentenced to imprisonment for failing 
to comply with the order of re-payment of advance, 
he has no right to appeal; his remedy is by way of 
an application in revision. THAIRIO V. EMPEROR, 7 S. 
L. R. 80; 15 OR. L. J. 372 


SS. 2, 3 — Agreement 
by workman to work for fined period of 50 months in 
lieu of advance made to him by his employer, whether 
enforceable under the Act. 

A workman, agreeing to work in a factory for 
a period of £0 months, took an advance from his 
employer; 

Held, that the contract fell under Act XIII of 
1859 and the workman was bound to work till 
the expiration of the period fixed in the contravi, 
after which he could re-pay the balance of the 
advance money and get himself free. Lucas, U. 





— 














J. v. RAMAL Sinan, 12 A. L. J. 152; 15 Cr. L. 
J. 233 185 
me S: 3 185 


Wrongful l0ss—Mortgagee cutting trees to 
repair house, Whether guilty 498 


